3Bequcatbe&  to 

^be  Xibrar^ 

of  tbe 

laniversit^  of  tToronto 

bB 

tbe  late 

•foon*  /IDr.  justice  Hrmour 

for  mans  sears 

a  flbember  of  tbe  JBoarD  of 

©overnore  of  tbe  inniversitB 


^ 


\  ^% 


\ 


%>  iO  V 


Digitized  by  tine  Internet  Arciiive 

in  2007  with  funding  from 

IVIicrosoft  Corporation 


littp://www.arcliive.org/details/formsprecedentsoOOIiolmuoft 


Forms  and  Precedents 


OF  PROCEEDINGS  IN 


The  Supreme  Court  of  Judicature 

FOR  ONTARIO 


AND 


The  Supreme  Court  of  Canada 

AND  OTHER    FORMS    OF    GENERAL    UTILITY    IN    THE 
PRACTICE  OF  SOLICITORS 


BY 


GEORGE  SMITH  HOLMESTED 

Oni  of  His  Majesty's  Counsel,  Senior  Registrar  of  the  High  Court  of  Justice 


AND 


THOMAS  LANGTON 

One  of  His  Majesty's  Counsel  ^ 

EDITORS  OF  THE  ONTARIO  JUDICATURE  ACT 


TORONTO : 

The  Carswell  Company.  Limited 
1904. 


Entered  according  to  the  Act  of  the  Parliament  of  Canada,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  four,  by  George  Smith  Holmbsted 
and  Thomas  Langton,  in  the  office  of  the  Minister  of  Agriculture. 


pkinteu  by 

The  Cakswell  Co.,  Limixei) 

30  Adelaide  St.  East, 

Toronto. 


TABLE    OF    CONTENTS. 


CHAPTER  I. 

SOLICITOBS. 

PAGE. 

Section     1. — Authority  to  prosecute  or  defend — Consents  to  act 

as  Relator,  Next  Friend  or  Guardian   1 

1. — Change   of   Solicitor 3 

2. — Striking  ofiE  the  Roll 5 

CHAPTER  11. 

Peoceedings  Preliminary  to  an  Action. 

Section     1. — Proceedings  preliminary  to  an  action  in  the  nature 

of  an  Information 7 

2. — Notice  of  action   7 

3. — Style  of  cause 9 

CHAPTER  III. 

Commencement  of  Actions. 

Section     1. — Forms  of  Writs   of   Summons   and   Notice   in  lieu 

thereof   11 

2. — Indorsements  on  Writs  of  Summons 15 

3-— Renewal  of  Writs 80 

4. — Service  of  Writs  and  Affidavits  of  Service 31 

5. — ^Service  out  of  the  Jurisdiction 37 

6. — Setting    aside    Writ    of    Summons  or  the    Service 

thereof  39 

7. — Disclosure  by  Solicitors  of  their  authority  to  act, 

&c 41 

CHAPTER  IV. 
Appearance  '. 46 

CHAPTER  V. 

Form  of  Pxeadings. 

Section    1. — Generally   ■. 52 

2. — Account 55 

3. — ^Agency    57 

4. — ^Agreements    65 

5. — Alimony   66 

6.— Assault 68 

7. — Assignment    69 


IV.  CONTEN'I'S. 

Form  of  Pleadings — Continued.  page. 

Section     8. — Bills  of  Exchange,  Clie<iues,  and  Promissory  Xotvs     69 

9. — Bonds   79 

10. — Builder   80 

11. — By-laws    .- gj 

12. — Carriers   91 

13. — Company    97 

14.— Copyright    100 

15. — Defamation    102 

16.— Detinue    ." 108 

17. — Distress 109 

18. — Equitable  Execution    113 

19. — Executors  and  Administrators 114 

20. — Foreign   Judgment    115 

21.— Fraud   115 

22.— Guaranty    134 

23.— Husband  and  Wife    , 135 

24.— Infants   .' 139 

25. — Insanity    144 

26. — Injunction    145 

27. — Insurance    154 

28.— Land,   Recovery  of   160 

29. — Landlord  and  Tenant 161 

30.— Limitations,  Statute  of 167 

31. — Malicious  Prosecution   167 

33 — .False   Imprisonment    170 

34. — Marriage    172 

35. — Master  and   Servant    173 

36.— Mortgage    175 

37.— Merchants'   Shipping  Act    188 

38. — Mechanics'  Liens 190 

39.— Negligence    193 

40.— Partnership    198 

41.— Patent    203 

42. — Payment   into  Court   212 

43.— Penalties    213 

44. — Perpetuating  Testimony    213 

45. — Physicians  and  Surgeons 213 

46. — Qui  Tam  Actions 214 

47. — Rectification  of  Instruments   215 

49.— Release    225 

50.— Replevin 226 

51.— Sale  of  Goods 226 

52.— Seduction   233 

53.— Shares 234 

54.— Sheriff    235 

55. — Specific  Performance 240 

57. — Stockbroker    240 


CONTENTS.  V, 

Form  of  Pleadings — Continued.  page. 

Section  58. — Support  of   Land 250 

59.— Trade  Mark   250 

60.— Trespass 256 

61.— Trustees   ' 257 

62. — Vendor  and  Purchaser    258 

63. — Warehouseman    259 

64.— Warranty    259 

65.— Water   260 

66.— Wills    262 

CHAPTER  VI. 

Interlocutory  Proceedings. 

Section     1. — Praecipes 269 

2.— Certificates 275 

3.— Notices,  Demands,  &c 276 

4. — Motions,  generally 277 

5. — Motion  for  Summary  Judgment ".  . . .  286 

6. — Next  Friends,  Guardians,  &c. 

Married  Women 289 

Infants  289 

Lunatics  and  Persons  of  Weak  Mind 295 

7. — Appointing  or  Dispensing  with  a  Representative .  . .  299 

8. — Particulars  of  Pleadings 301 

9. — ^Amendments 303 

10. — ^Adding  and   Sti-iking  out  Parties 307 

11.— Third   Party   Procedure 308 

12.— Transmission  of  Interest  Pendente  Lite 311 

13. — Examination  for  Discovery 315 

14. — Production  and  Inspection  of  Documents 319 

15. — ^Payment  of  Money,  &c.,  into  and  out  of  Court 329 

16.— Stop  Ordei-s 334 

17. — Consolidation  of  Actions  339 

18. — Confession  of  Defence 341 

19. — Discontinuance   341 

20.— Dismissal  or  Stay  of  Proceedings 342 

CHAPTER  VII. 

Special   Cases    348 

CHAPTER  VIII. 

Special  Proceedings  in  Certain  Actions. 

Section     1. — ^Compounding  Penal  Actions S50 

2. — Mortgage  Actions— Foreclosure,  Sale  or  Redemption  351 

3. — Specific  Performance  360 

4. — Interim  Alimony   360 

5. — Mechanics'  Liens 363 


VI. 


CONTENTS. 


CHAPTER  IX. 
Sales. 

PAGE. 

Section     1. — Motions  for  Leave  to  Bid 384 

2. — Motious  to  Enforce  Contract 384 

3. — Motions  to  Discharge  and  Substitute  Purchasers..  386 

4. — Motions  for  Compensation 388 

5 — Motions   to  Dispense  with   Payment   of    Purchase 

Money  into  Court 388 

6. — Motions  for  Delivery  of  Possession 390 

7. — Motions  for   Vesting  Orders 392 

8. — ^Enforcement  or  Discharge  of  Mortgages  held  by  the 

Accountant 394 


CHAPTER  X. 
,  Evidence. 

Section     1. — Admissions 395 

2. — Documentary  Evidence 397 

3. — Procuring  Attendance  of  Witnesses  406 

4. — Oaths,     Affirmations     and     Declarations     of     wit- 
nesses    413 

5. — Taking  Depositions 416 

6. — Examinations  of  Witnesses  de  bene  esse  420 

7. — Commissions  to  Take  Evidence 422 

8. — Demurrers  by  Witnesses   .• 432 

9.— Affidavits 432 

General  Form 432 

Oaths  and  Jurats 434 

Affirmations 441 

Affidavits  of    Service    443 

Affidavits   of   Execution    449 

Declarations   450 


CHAPTER  XI. 


Tmai.. 

Section     1. — Motions  to  Change  the  Place  of  Trial 451 

2. — Motions  to  Postpone  Trial  452 

3. — Jury  Notice — Special  jury,  &c 453 

4. — Motion  for  Trial  by  a  Reforee 455 

5.— Notice  of  Trial   455 

6. — View  by  the  Jury 456 

7. — Marking  Exhibits — Certificate   after   Trial 457 


CONTENTS.  VU. 

CHAPTER  XII. 

Judgments. 

PAGE. 

Section     1. — Drawing  up  and  settling  judgments 459 

2. — Judgments  by  Default  and  other  Judgments  obtain- 
able ex  parte 460 

3. — Judgment  on  Motion  for  Judgment 468 

4.— Judgment  after  Trial    468 

Account   476 

Administration 477 

Alimony   480 

Bond , : i   483 

Chattel   Mortgage    485 

Dower 487 

Easement 487 

Equitable  Execution  490 

Executors  and  Administrators 491 

Fatal  Accidents  Act 495 

Foreclosure  Sale  and  Redemption 496 

Fraudulent  Conveyance  508 

Indemnity   512 

Lien  or  Charge 513 

^larried  Women 516 

Mechanics'    Liens    517 

Partition  or  Sale 519 

Patent   519 

Replevin 520 

Specific  Performance   521 

Succession  Duty 527 

Trade  Mark  527 

Wills 528 

5. — Satisfaction  Piece,  Returns  of  Judgments 531 

CHAPTER  XIII. 
Orders. 

Section     l.^Orders  in  Chambers   533 

2. — Orders  of   Court    536 

3. — Orders  of  Divisional   Court    537 

CHAPTER  XIV. 

Master's  Office. 

Section     1. — Adding  Parties 547 

2. — ^Administration  and  Taking  of  Accounts  of  account- 
ing parties 551 

3. — Foreclosure,  Sale  and  Redemption 586 

4. — Partnership  Actions 593 

5. — Receivers  595 

6.— Sales  590 

7. — Master's  Certificates 615 

8. — Master's   Reports    616 

9. — Contempts  in  the  Master's  Office 633 


Vlll. 


CC^N'IENTS. 


CHAPTER  XV. 
Proceedings  to  Enforce  Judgments  and  Orders. 

PAGE. 

Section     1. — Service  of  Judgments  and  Orders 637 

2. — Motions  for  Leave  to  Issue  Execution  and  to  Stay 

Execution .  638 

3. — Writs  of  Execution  and  Levy  thereunder  641 

4. — Return  of  Writs  of  Execution 668 

OHAFTER  XVI. 

Proceedings  in  Aid  of  Execution. 

Section     1. — Examination  of  Judgment  Debtors,  &c 673 

2. — Attachment  of  Debts   , 677 

3. — Receivers 682 


CHAPTER  XVII. 
Appeals. 

Section     1. — Motions  for  Leave  to  Appeal  and  to  Stay  Proceed- 
ings       683 

2. — Appeals  from  Orders  in  Chambers 684 

3. — Appeals  from  Reports  of  Masters  and  Referees ....   685 

4. — Appeals  from  Taxations  of  Costs ^. .  .   685 

5. — Appeals  to  Divisional   Courts   from  Judgments  or 

Orders  of  the  High  Court 686 

6. — County  Court  Appeals  687 

7. — Appeals  to  the  Court  of  Appeal 689 

8. — Appeals  to  the  Supreme  Court  695 

9. — Appeals  to  the  Privy  Council   701 


CHAPTER  XVIII. 

Extraordinary  Remedies. 

Section     1. — Arrest  for  Debt 702 

2. — Absconding  Debtors 717 

3. — 'Distress  and  Replevin   718 

4. — Interpleader 726 

5. — Mandamus 741 

6. — Injunctions  and  Restraining  Orders  743 

7. — Prohibition 749 

8. — Certiorari    751 

9. — Receivers   753 

10. — Charging  Orders   767 

11. — Enforcing  Compromise  of  Action 769 

12. — Interim  Preservation  of  Property 769 


CONTENTS.  IX. 

CHAPTER  XIX. 
Proceedings  not  Commenced  by  Writ. 

PAGE. 

Section     1. — Petitions "i^O 

2. — ^Administration    771 

3. — Partition    778 

4. — Custody  of  Infants    781 

5.— Sales  of  Infants'  Estates 783 

6. — Appointment  and  Removal  of  Guardians 793 

7. — Maintenance  and  Management  of  the  Pronerty  of 

Infants 802 

•  8. — Marriage  and   Marriage   Settlements  of  Wards  of 

Court    806 

9. — Trustees — 

(1)  Motions  as  to  Management  of  Trust  Estate  812 

(2)  Motions  for  Appointment  of  New  Trustees  816 

(3)  Motions  to  pay  Trust  Funds  into  Court. .  .   817 

(4)  Petitions  for  Advice 821 

(5)  Proceedings  under  '"The  Trustee  Relief  Act"  825 
10. — Proceedings  for  the  Production  of  a  Cestui  que  vie .  827 
11. — Proceedings  relating  to  Lunatics   829 

CHAPTER  XX. 

Proceedings  under  "  The  Settled  Estates  Act  " 841 

CHAPTER  XXI. 
Proceedings  under  "  The  Quieting  Titles  Act  " 848 

CHAPTER  XXII. 
Proceedings  under  "The  Vendors  and  Purchasers  Act  "...  869* 

CHAPTER  XXIII. 
Proceedings  under  "  The  Overholding  Tenants  Act  "  870 

CHAPTER  XXIV. 
Proceedings  under  "  The  Creditors'  Relief  Act  "  873 

CHAPTER  XXV. 

Proceedings  under  "  The  Act  respecting  Assignments  and 

Preferences  by  Insolvent  Persons  " 874 

CHAPTER  XXVI. 
Arbitration   Proceedings    883 

CHAPTER  XXVII. 

Winding  up  of  Companies. 

Section     1. — Winding  up  order — Liquidators  and  their  Duties.  .  887 

2. — :Meetings  <jf  Creditors  and  Contributories 900 

3. — Calls  005 

4. — Creditors'   Claims f)07 


X.  CONTENTS. 

CHAPTER  XXVIII. 

PAGE. 

Pboceedings  undeb  "  The  Devolution  of  Estates  Act  ".,...  908 

CHAPTER  XXIX. 

Proceedings  under  "  The  Railway  Act,"  and  "  The  Railway 
Act  of  Ontario  " 913 

CHAPTER  XXX. 
Controverted  Elections  (  Ontario) 922 

CHAPTER  XXXI. 
Controverted  Elections  (Dominion)   936 

CHAPTER  XXXII. 
Controverted  Municipal  Elections   944 

CHAPTER  XXXIII. 
Quashing  Municipal  By-laws   ' 956 

CHAPTER  XXXIV. 
Petitions  of  Right    958 

CHAPTER  XXXV. 
Quashing  Summary  Convictions  960 

CHAPTER  XXXVI. 
Habeas  Corpus  969 

CHAPTER  XXXVII. 

Bail  974 

CHAPTER  XXXVIII. 

Costs. 

Section  1. — Security  for  Costs  977 

2. — Taxation  of  Costs  (Party  and  Party)    984 

3. — Taxation  of  Costs  ( Solicitor  and  Client)   988 


COMPARATIVE  TABLE  SHOWING  THE  NUMBERS  IN  THIS  COLLEG- 
TION  OF  THE  FORMS  IN  THE  CON.  RULES, 


Ed 

i-q 

A 

)^ 

ij  . 

a 

s  £ 

P  OQ 

o  A 

o  m 

»  a: 

f«3 
.  o 

a 

^§ 

Q 

^§ 

Q 
Z 

Q^S 

Q 
iz; 

p;s 

o 
z 

< 

•J-   ° 

<j 

P 

< 

§' 

< 

§S 

< 

o 

35 

o 

392 

O 

996 

O 

a 

1240 

o 

S 

1 

44 

87 

129 

171 

1069 

2 

36 

45 

106 

88 

694 

130 

1241 

172 

1070 

3 

37 

46 

112 

89 

695 

131 

1242 

173 

1071 

4 

38 

47 

113 

90 

696 

132 

1243 

174 

1081 

5 

39-47 

48 

124 

91 

697 

133 

1226 

175 

1082 

6 

50 

49 

478 

92 

706 

134 

1228 

176 

1083 

7 

51 

50 

479 

93 

708 

135 

1183 

177 

1108 

8 

53 

51 

486 

94 

739 

136 

1281 

178 

1087 

9 

54-04 

52 

397 

95 

1606 

137 

1280 

179 

1088 

10 

123 

53 

398 

96 

503 

138 

1279 

180 

1089 

11 

125 

54 

559 

97 

485 

139 

802 

181 

1090 

12 

126 

55 

560 

98 

11 

140 

803 

182 

1097 

13 

127 

56 

561 

99 

1626 

141 

804 

183 

1084 

14 

128 

57 

400 

100 

1627 

142 

805 

184 

1085 

15 

579 

58 

403 

101 

1629 

143 

806 

185 

1113 

16 

744 

59 

1327 

102 

910 

144 

807 

186 

1576 

17 

70 

60 

1527 

103 

908 

145 

808 

187 

1577 

18 

115 

61 

528 

104 

902 

146 

810 

188 

1578 

19 

504 

62 

686 

105 

906 

147  ' 

811 

189 

1579 

20 

505 

63 

687 

106 

68 

148 

816 

190 

1580 

21 

949 

64 

784 

107 

75 

149 

817 

191 

1423 

22 

1010 

65 

789 

108 

85 

150 

818 

192 

1426 

23 

1128 

66 

790 

109 

421 

151 

819 

193 

1427 

24 

1232 

67 

580 

110 

422 

152 

820 

194 

1428 

25 

376 

68 

1155 

111 

423 

153 

865 

195 

1429 

26 

377 

69 

1162 

112 

467 

154 

864 

196 

1227 

27 

105 

70 

1325 

113 

104 

155 

875 

197 

1161 

28 

.  Ill 

71 

1080 

114 

460 

156 

838 

198 

1178 

2S 

480 

72 

1233 

115 

461 

157 

839 

199 

1184 

30 

378 

73 

1234 

116 

907 

158 

887 

200 

1186 

31 

379 

74 

929 

1!7 

578 

159 

424 

201 

1187 

32 

380 

75 

931 

118 

542 

160 

822 

202 

1188 

33 

381 

76 

984 

119 

456 

161 

823 

203 

1189 

34 

382 

77 

985 

120 

737 

162 

824 

204 

1190 

35 

383 

78 

986 

121 

903 

163 

825 

205 

1191 

36 

384 

79 

936 

122 

904 

164 

821 

206 

1623 

37 

385 

80 

948 

123 

905 

165 

834 

207 

795 

38 

386 

81 

953 

124 

725 

166 

1064 

208 

793 

39 

387 

82 

954 

125 

1129 

167 

1065 

209 

794 

40 

388 

83 

956 

126 

1130 

168 

1066 

210 

900 

41 

389 

84 

1042 

127 

1131 

169 

1067 

211 

901 

42 

390 

85 

1005 

128 

1239 

170 

1068 

212 

541 

43 

391 

86 

1013 

FORMS  AND  PRECEDENTS. 


CHAPTEK  I. 

SOLICITOES. 

Section  I. — Authokity  to  Prosecute  or  Defend — Con- 
sent TO  ACT  AS  EeLATOR^  NeXT  FEIEND^  OR  GUARDIAN 
AD  LITEM. 

I,  A.  B.,  of  (Residence  and  addition),  authorize  Mr.  C.  ^^"^St^^to^^ 
D.,  of  (Place  of  husiness),  to  commence  and  prosecute  an  ac-  prosecute  an 
tion  [  Or,  such  proceedings  as  may  vbe  necessary  and  proper]  action  or  pro- 
on  my  behalf,  in  the  High  Court  of  Justice,  for  [State,  sue-  ^^^  '°^' 
cinctly,  the  object ;  as  thus :  the  administration  of  the  estate  of 
E.  E.,  deceased].     Dated  this day  of ,  19 — . 

Witness.  A.  B. 


2 

In  the  High  Court  of  Justice.  Authority  by 

°  an  adult,  to 

defend  an 
(Short  title.)    (a)  action  or  pro- 

ceeding. 

I,  (the  defendant)  A.  B.,  of  (Residence  and  addition), 
authorize  Mr.  C.  D.,  of  (Place  of  husiness),  to  appear  to,  and 
defend  this  action  on  my  behalf. 

[Or,  to  appear  and  act  on  my  behalf  on  the  hearing  of  the 
petition  presented  by  E.F.  in  this  matter — or  as  may  be.] 

Dated,  &c. 

Witness.  A.  B. 

(a)   See  Form  No.  26. 
F— 1 


SOLICITORS. 


3 


Authority  by  In  the  High  Court  of  Justice. 

a  relator  to 

use  his  name.         jjj  ^j^g  matter  of  an  intended  action  in  the  nature  of  an 
information. 

Between  {See  Nos.  28,  29). 

I,  A.  B.,  of  (Residence  and  addiiion),  authorize  Mr.  C. 
D..  of  (Place  of  husiness),  to  use  my  name  as  relator  in  the 
(within)  writ  about  to  be  issued  in  the  High  Court  of 
Justice,  for  the  purpose*  of  (State,  succinctly,  what)  ;  and  to 
prosecute  the  action  to  be  commenced  thereby.    Dated,  &c. 

Witness.  A.  B. 


(Court  and  Short  title  as  in  No.  2.) 

The  like,  in  I,  A.  B.,  of  (Residence  and  addition),  authorize  Mr.  C. 

the  place  of  a  J) ^  ^f  (Place  of  husiness) ,  to  use  my  name  in  this  action,  as 
xelator.  relator  therein  in  the  place  of  E.  F.,  deceased;  and  to  con- 

tinue the  prosecution  of  this  action. 

Dated,  &c. 

Witness.  A.  B. 


5 

Authority  by        l^  A.  B.,  of  (Residence  and  addition),  authorize  Mr.  C. 
friend  of  aper-  ^■:>  0^   (Place  of  husiness) ,  to  Commence  and  prosecute  an 
son  under  dis-  action  in  [  Or,  to  make  an  application  to]  the  High  Court  of 
prosecute'an    Justice,  on  behalf  of  E.  F.,  an  infant  [Or,  a  person  of  un- 
actionorpro-   sound  mind,  not  so  found,  &c.],  for   [State,  succinctly,  the 
ceeding.  (a)      object;  as  thus :  the  administration  of  the  estate  of  B.   C, 
deceased — -Or,  for  the  appointment  of  a  guardian    of    the 
person  and  estate  of  the  said  E.  F.,  and  an  allowance  for  his 
maintenance]  ;  and  to  use  my  name  in  such  action  [Or,  pro- 
ceeding] as  the  next  friend  of  the  said  E.  F. 

Dated,  &c. 

Witness.  A.  B. 


(Court  and  style  of  cause  as  in  No.  2.) 

Authority  by         I.,  A.  B.,  of  (Residence  and  addition),  consent  to  be  ap- 
new  next        pointed,  and  to  act  as,  the  next  friend  of  the  plaintiff  [Or, 

friend,  to  use    ^ 

his  name,  and  ~~     !      ]  ,  ,      ^,    ,  .     ..        m       •        u-  u  ai, 

contmuepro-  (o)  The  written  authority  must  be  filed  in  the  office  in  which  the 

ceedings.  (a)       cause  or  matter  is  commenced :  Rule,  198. 


SOLICITORS. 

applicant],  C.  D.,  in  this  action  [Or,  matter],  in  the  place 
of  E.  F.  And  I  authorize  Mr.  G.  H.,  of  (Place  of  business), 
to  use  my  name  as  such  next  friend,  and  to  continue  the  prose- 
cution of  this  action  [Or,  matter.] 

Dated,  &e. 

Witness.  A.  B. 


The  mark 

+ 
of  A.  B.  „ 

This  paper  writing  was  read  over  by  me  to  the  above  Attestation  to 
named  A.  B. ;  and  he  appeared  perfectly  to  understand  the  ^^^^^"^j^y  a 
same,  and  made  his  mark  thereto  in  my  presence:  marksman. 

X.  Y.,  of  (Residence  and  addition.) 


Section  II. — Change  of  Solicitor. 

(Court  and  style  of  cause  as  in  No.  2.) 

8 

Eequired  on  behalf  of  the    [plaintiff  Or,  defendant.  Or,  Prscii  e  for 
defendant  C.  D.,]  an  order  appointing  Mr.  Y.  Z.  his  solicitor  pr^er  chang- 
in  this  cause,  in  the  place  and  stead  of  Mr.  D.  H.,  his  pre-  ^^^  ^°  icitor. 
sent  solicitor. 

Dated,  &c. 

Y.  Z. 
Solicitor  for  (xipplicant.) 

To  the  [Clerk  of  the  Crown  and  Pleas,  Or,  Clerk  of 
Records  and  Writs.  Or  (Deputy-clerk  of  the  Crown  or 
Deputy,  (or  Local)  Registrar]  at 

To  he  indorsed  with  address  of  solicitor  filing  same.  See 
No.  10. 


(Court  and  style  of  cause  as  in  No.  2.) 

9 

Eequired  an  order  enabling  the  [plaintiff.  Or,  defendant  prsecipe  for 

C.  D.]  to  prosecute  [Or,  defend]  this  cause  [Or,  matter]  in  order  to  act  in 
person,  instead  of  by  Mr.  A.  B.,  his  solicitor.  of  bTa'soiid-'^ 

Dated,  &C.  tor  and  agent. 

CD. 


4 


SOLICITORS. 


lO 

Indorsement 
on  praecipe. 


This  praecipe  is  filed  by  the  plaintiff  [Or,  defendant  C. 
D.]  of  (giving  address  in  person;  where  necessary,  add:)  and 
his  address  for  service  is  at  {giving  address:  see  Con.  Rule 
136.) 


11 

Praecipe  order 
changing 
solicitor,  (a) 


Praecipe  Order  to  change  Solicitor.     {Mule  335.) 


In  the  High  Court  of  Justice. 


the 


day  of 
Between 


A.D.  19       . 

Pkintiff, 
and 


Defendant. 
Upon  the  application  of 

It  is  ordered  that  he  be  at  liberty  to  change  his  Solicitor 
in  this  cause  by  making  his  Solicitor  in  the  place 

and  stead  of  his  present  Solicitor. 

{Signatiire.) 


{Court  and  style  of  cause  as  in  No.  2.) 
Notice  of  Please  enter  my  name  as  solicitor  for 

appointment        ^  ri     -r\      j  j 

of  anewsoiici-  01  C.  D.,  deceased. 

tor  in  place  of 
one  deceased. 


in  the  place 


Dated,  &c. 


Yours,  &c., 


E.  F., 

To  the  Clerk  of  Eecords  and  Writs  {or  other  proper  officer). 


13 

Notice  of 
appointment 
of  a  solicitor, 
instead  of  one 
deceased — or 
instead  of 
client  acting 
in  person. 


{Short  title.) 

Take  notice,  that  I  am  now  concerned  as  solicitor  in  this 
cause  [Or,  matter]  for  the  plaintiff  {or  as  may  he),  [in  the 
place  and  stead  of  Mr.  C.  D.,  now  deceased  Or,  instead  of  his 
acting  in  person.] 

Dated  this day  of ,  19 — . 

E.  F.,  of  {Place  of  business.) 
To  the  Clerk  of  Records  and  Writs  {Or,  other  proper  officer) 
and  to  Mr.  G.  H.,  the  solicitor  [Or,  agent]  for  the  de- 
fendant {or  a^  may  he). 


(a)  Con.  Rules,  1897,  Form  98. 


SOLICITORS. 


Section  III. — Striking  off  the  Eoll. 

14 

In  the  High  Court  of  Justice.  s^oHc£&e 

In  the  matter  of  A.  B.,  a  solicitor  of  the  Supreme  f^^^  °^  ^^^ 
Court  of  Judicature  for  Ontario. 

To  the  Honourable  the  Judges  of  the  High  Court  of  Justice. 
The  humble  petition  of  the  above  named  A.  B.,  of 
(Place  of  business). 

Sheweth  as  follows : 

1.  In  the  month  of  19 — ,  the  petitioner  was  duly 
admitted  a  solicitor  of  the  Supreme  Court  of  Judicature  for 
Ontario;  [or  an  attomey-at-law  of  the  former  Courts  of  Com- 
mon Law,  and  a  solicitor  of  the  former  Court  of  Chancery  of 
the  Province  of  Upper  Canada  (or  Ontario),  and  is  now  a 
solicitor  of  the  Supreme  Court  of  Judicature  for  Ontario], 

2.  The  petitioner  is  now  desirous  to  have  his  name  struck 

off  the  roll  of  solicitors  of  the  said  Court.  * 

The  petitioner  therefore  humbly  prays,  that  he  may 
be  struck  off  the  roll  of  solicitors  of  the  Supreme 
Court  of  Judicature  for  Ontario. 

And  your  petitioner  will  ever  pray,  &c. 
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In  the  High  Court  of  Justice.  Affidavit  in 

o  support  of 

In  the  matter  of  A.  B.,  a  solicitor  of  the  Supreme  petition.  ^ 
Court  of  Judicature  for  Ontario. 

I,  the  above  named  A.  B.,  of  (Place  of  husmess),  gentle- 
man, make  oath,  and  say  as  follows : 

1.  In  the  month  of  ,  19 — ,  I  was  duly  admitted  a 
solicitor  of  the  Supreme  Court  of  Judicature  for  Ontario  (or 
as  the  case  may  be,  see  par.  1  of  the  preceduig  form). 

2.  I  am  now  desirous  of  having  my  name  struck  off  the 
roll  of  solicitors  of  said  Court. 

3.  ISTo  application  or  other  proceeding  is  now  pending  in 
this  Honourable  Court,  or  elsewhere,  against  me  as  such 
solicitor  as  aforesaid;  and  I  do  not  expect  or  apprehend  that 
any  application  or  proceeding  will  be  made  or  taken  against 
me  as  such  solicitor  as  aforesaid. 


6  SOLICITORS. 

{Formal  parts:  see  No.  14). 

le 

Petition  to  1,  In  the  month  of  ,  IJ)     ,  the  above  named  A.  B. 

tor  ofif  the  roll  WES  duly  admitted  a  solicitor  of  the  Supreme  Court  of  Judi- 
for  non-pay-  eature  for  Ontario  {or  as  the  case  may  he,  see  par.  1  of  No. 
money!  (a)       ^^)>  ^^^  ^^  ^^  ^°^  ^^  ^^^  ^°^  *^^  ^^^  soHcitors  thereof. 

2.  The  said  A.  B.  was  employed  by  the  petitioner  as  his 
solicitor  [shew  for  what  purpose,  e.g.,  to  collect  the  amount 
due  to  the  petitioner  upon  a  certain  mortgage  made  by  one 
C.  D.] 

3.  The  said  A.  B.  accordingly  took  proceedings  and  recov- 
ered the  amount  due  upon  such  mortgage,  amounting  to  the 
sum  of  $ . 

4.  On  the  day  of  ,  the  petitioner  procured'  an 

order  of  this  Honourable  Court  in  the  usual  terms,  for  the 
delivery  of  the  said  A.  B.'s  bill  of  costs  against  the  petitioner, 
and  for  the  taxation  of  the  same,  and  for  the  payment  by 
the  said  A.  B.  of  any  balance  which  might  appear  to  be  due 
from  him  to  the  petitioner. 

5.  The  said  A.  B.,  pursuant  to  the  said  order,  delivered 
to  the  petitioner  his  bill  of  costs,  and  the  same  has  been  duly 
taxed  by  Mr.  one  of  the  taxing  officers  of  the  Supreme 

Court  who  has  certified  that  there  is  a  balance  of  $ due 

to  the  petitioner  from  the  said  A.  B.  in  respect  of  the  amount 
so  recovered  from  the  said  C.  D.  by  the  said  A.  B.  for  the 
petitioner,  after  deducting  the  said  A.  B.^s  costs,  and  all  other 
sums  with  which  the  said  A.  B.  is  entitled  to  charge  the  peti- 
tioner. 

6.  The  said  taxing  officer's  certificate  of  the  amount  due  to 
the  petitioner  as  aforesaid,  has  been  duly  served  upon  the  said 
A.  B.,  and  the  petitioner  has  demanded  payment  of  the  said 
amount,  but  the  said  A.  B.,  without  any  just  cause,  wholly 
neglects  and  refuses  to  pay  the  same  to  the  petitioner,  al- 
though the  time  limited  by  the  said  order  for  payment  of  the 
said  sum  has  elapsed. 

1.  The  petitioner  therefore  humbly  prays,  that  the 
said  A.  B.  may  be  struck  ofE  the  roll  of  solicitors 
of  the  Supreme  Court  of  Judicature  for  Ontario, 
and  may  be  ordered  to  pay  to-  your  petitioner  his 
costs  of  this  matter. 

2.  Or  that  such  other  order  may  be  made  in  the 
premises  as  to  this  Honourable  Court  shall  seem  just. 

And  the  petitioner  will  ever  pray,  &c. 

(a)  See  R.  S.  O.  1897  c.  174,  s.  29. 


CHAPTER  II. 
PKOCEEDINGS  PRELIMINARY  TO  AN  ACTION. 

Section  I. — Proceedings  Peeliminart  to  an  Action  in 

THE  Nature  of  an  Information. 

IT 

I  hereby  certify  that  the  writ  and  statement  of  claim  in  Counsel's 
this  action  are  proper  for  the  sanction  of  His  Majesty's  At-  Sormldon°^ 
torney-General.  being  proper 

Dated  this day  of ,  19 — .  Attorney-'  ^ 

(Counsel's  signature.)         General. 


(Style  of  cause:  see  No.  26.)  --^ 

I  hereby  consent  that  my  name  be  used  as  relator  in  the  Relator's  con- 
above  proposed  action.  nlme  betg 

(Relator's  signature.)      used. 
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I  hereby  certify  that  A.  B.  of  is  a  fit  and  proper  Solicitor's  cer- 

person  to  act  as  relator  in  the  action  proposed  to  be  com-  ngsTof  pro- 
menced  in  the  name  of  His  Majesty's  Attorney- General  for  posed  relator. 
Ontario,  at  the  instance  of  the  said  A.  B.  for  the  purpose 
(stating  the  purpose),  and  that  the  said  A.  B.  is  competent 
to  answer  the  costs  of  the  said  proposed  action. 
Dated,  &c. 

(Signature.) 

Solicitor  for  A.  B. 


Section  II. — Notice  of  Action. 

20 

To  A.  B.  of  (Address  and  addition)  and  C.  D.  of  (Address  Notice  of 

and  addition.)  action. 

I,  E.  F.,  [Or,  I,  G.  H.,  of  (Address)  as  solicitor  (Or  agent) 
for  and  on  behalf  of  E.  F.]  of  (Address  and  addition)  do 
hereby,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  give  you  notice  that  at  or  after  the  expiration 
of  one  (a)  calendai*  month  from  the  time  this  notice  being 
delivered  to  you  or  left  for  you  at  your  usual  place  of  abode, 

(a)  See  R.  S.  O.  1897  c.  88,  s.  14,  requiring  notice  of  action  before 
commencing  an  action  against  a  Justice  of  the  Peace.  Under  that  Act 
both  the  day  of  delivering  of  a  notice  and  the  day  of  issuing  the  writ 
must  be  excluded  in  computing  the  calendar  month.  See  Youtiff  v. 
Biggins,  9  M.  &  W.  42. 


NOTICE   OF   ACTION. 

1  [Or,  the  said  E,  F.]  will  commence  an  action  in  the 
High  Court  of  Justice  for  Ontario  (or  as  may  be  the  case) 
against  you  at  my  suit  [Or,  at  the  suit  of  the  said  E.  F.]  and 
proceed  thereon  according  to  law  to  recover  damages  from 
you,  for  that  [here  state  the  cause  of  action  with  clearness 
and  certainty,  &c.,  so  as  to  inform  the  person  served  of  the 
ground  of  complaint,  e.g.,  for  that  you  being  and  acting  as 
one  of  His  Majesty's  Justices  of  the  Peace,  in  and  for  the 
County  of  did  on  or  about  the  day  of 

maliciously  and  without  any  reasonable  or  probable  cause, 
cause  me  [Or,  the  said  E.  F.]  to  be  arrested  and  imprisoned 
in  the  common  gaol  of  the  said  County  of  ]  to  the 

damage  of  me  [Or,  the  said  E.  F.]  in  the  sum  of  $10,000 
which  I  claim. 

Dated  this  day  of  A.D.  19     . 

Yours,  &c., 
E.  F., 
[Or  G.  H.,  solicitor  for  the  said  E.  F.] 


31 

Indorsement  This  noticc  is  given  by  E.  F.  of  No.  street  in  the  City 

*^°tion'a'  °^  t  ^^  (^  ^^^  ^^^^  ''^^y  ^^)  ^^  ^^^  County  of 

a  Justice  of     and  Province  of  Ontario  {Or,  where  the  notice  is  given  hy  a 
the  Peace,  (a)  solicitor  or  agent.    This  notice  is  given  by  G.  H.  of  No. 
street  in  the  City  of  (a*  case  may  he)  in  the  County  of 
and  Province  of  Ontario,  solicitor  (Or  agent)  for  the  within 
named  E.  F.  of  No.  street  in  the  City  of 

(as  the  case  may  he)  in  the  County  of  and  Province 

of  Ontario. 


22  

Notice  of  To  Mayor  (or  as  the  case  may  he)  of  the  City  of 

accident.  (6)  /  j?  i.   \  ^       ^  j 

^  '  (or  as  the  case  may  he). 

Take  notice  that  on         day  the  day  of  19    > 

X.  Y.  of  met  with  an  accident  and  thereby  sustained 

personal  injury  on  street  (Or,  as  the  case  may  he) 

in  the  municipality  of  and  that  such  accident  was 

caused  by  the  [defective  state  of  the  sidewalk]  on  the  [north 
side  of]  said  street,  in  that  the  same  (setting  out  the  parti- 
culars as  the  case  may  he). 
Dated,  &c. 

Yours,  &c., 
(Signature) 
Solicitor  for  X.  Y. 

(o)  This  indorsement  is  required  by  R.  S.  O.  1897  c.  88,  s.  14. 
(6)    See  R.  S.  O.  1897  c.  223,  s.  606  (3). 


STYLE   OF   CAUSE.  9 
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To  A.  B.  of        ,     (here  insert  employer's  address).  Notice  to em- 

-^  ployer  of  ac- 

^^  cident  to 

To  the  company  (Or  as  the  case  may  he).  workman,  (c) 

Take  notice  that  on  the  day  of 

19  ,  C.  D.  of  (insert  address  of  injured  person),  a  workman 
in  your  employment,  sustained  personal  injury  (add  of  which 
he  died  if  such  he  the  case)  and  that  such  injury  was  caused 
by  (state  shortly  the  cause  of  the  injury,  e.g.,  the  fall  of  a 
beam  Or  an  unguarded  band,  (Or  as  the  case  may  he). 

Dated,  &c. 

Yours,  &c., 
(Signature) 
Solicitor  for 


Section  III. — Style  of  Cause  (d). 

24 

In  the  High  Court  of  Justice.  Full  style  of 

cause. 

Between  John  Jones  and  William  Brown, 

and  Plaintiffs, 

James   Smith,  and  the  Attorney-General  for  On- 
tario, Defendants. 


25 

Between  John  Jones  and  another  [Or,  others]  Plaintiffs, Shortened 

style  of  cause. 

and  (d) 

James  Smith  and  another  [Or,  others]  Defendants. 


26 

Jones  v.    Smith.  Short  style  of 


or 

Atty.-Gen,  v.  Smith. 


cause. (d) 


27 

The  Attorney-General  for  the  (Province  of  Ontario  Action  by  At- 
or  Dominion  of  Canada)  and  C.  D.  Plaintiffs,  ^without 

a  relator  and  a 
plaintiff. 

Or,  2S 

The  Attorney- General  for  the  (Province  of  Ontario  With  a  relator 
or  Dominion  of  Canada)  upon  the  relation  of  C.  D. 

Plaintiff. 

(c)  See  R.  S.  O.  1897,  c.  160,  s.  13.  0^)   See  Rule  320. 


10 


STYLE   OF   CAUSE. 


29 

Where  relator 
is  joined  as 
plaintiff. 


Or, 

{As  above  to  C.  D.)  and  the  said  C.  D.       Plaintiffs, 


30 

Class  action 


Where  the  plaintiff  sues  on  behalf  of  himself  and  others, 
or  is  under  disability,  that  fact  should  be  stated  in  the  title  of 
the  action,  thus: — 

Between  John  Lee,  on  behalf  of  himself  and  all  other  ihe 
creditors  of  A.B.,  deceased,  Plaintiff. 

Or, 

Between — G.  P.  and  J.  G.,  the  elder,  G.  N.,  and  E.  M.,  who 
sue  on  behalf  of  themselves  and  all  other  ratepayers 
of  the  Township  of  Turnberry,  except  the  defendant, 
J.  M.,  Plaintiffs, 

and 
The  Wellington,  Grey  and  Bruce  Railway  Company, 
the  Corporation  of  the  Township  of  Turnberry,  W. 
McG.,  and  J.M.,  Defendants. 


SI 

Next  friend. 


Or, 

John  Lee,  an  infant,  by  C.  D.,  his  next  friend. 

Plaintiff. 
Or, 
Jane  Lee,  wife  of  the  defendant  John  Lee,  by  CD., 
her  next  friend.  Plaintiff. 

Or, 
John  Lee,  a  person  of  unsound  mind,  not  so  found, 
by  C.  D.,  his  next  friend.  Plaintiff. 


33 

Cominitcee. 


Or, 
John  Lee,  a  person  of  unsound  mind,  by  CD.,  the 
committee  of  his  estate,  and  the  said  C  D.,  Plaintiffs. 


33 

Qui  tarn  ac- 


Or, 
A.  B.  who  sues  as  well  for  himself  as  on  behalf  of 
His  Majesty,  Plaintiff. 


34 

Partnership 
firms. 


Between  John  Bull  &  Co., 
and 
Dombey  &  Son, 


Plaintiffs, 
Defendants. 


CHAPTER  III. 

COMMENCEMENT  OF  ACTIONS. 

Section  I. — Forms  of  Writs  of  Summons,  and  Notice  in 
Lieu  Thereof. 

General  Form  of  Writ  of  Summons.     (Rule  127.) 

35 

In  the  High  Court  of  Justice.  of  writ  of  sum- 

Between  A.B.,  .  Plaintiff,       °^«""^«) 

and 
CD.  and  E.F.,  Defendants. 

Name  and  title  of  Sovereign,  e.g.,  Edward  the  Seventh,  by  the 
Grace  of  God,  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  and  of  the  British  Dominions  beyond  the 
Seas,  King,  Defender  of  the  Faith,  Emperor  of  India  (&). 

To  CD.  of  in  the  County  of  and  E.F.  of 

We  command  you,  that  within  ten  days  after  the  service 
of  this  writ  on  you,  inclusive  of  the  day  of  such  service,  you 
cause  an  appearance  to  be  entered  for  you  in  an  action  at 
the  suit  of  A.B.;  and  take  notice  that  in  default  of  your  so 
doing  the  plaintiff  may  proceed  therein,  and  judgment  may 
be  given  in  your  absence  on  the  plaintiff's  own  shewing,  and 
you  may  be  deemed  to  have  admitted  the  plaintiff's  claim  and 
(subject  to  Eules  of  Court)  will  not  be  entitled  to  notice  of 
any  further  proceedings  herein. 

Witness,  the  Honourable  President  of  our  High 

Court  of  Justice  at  in  the  year  of  Our  Lord  19     . 

Memorandum  to  he  subscribed  on  the  writ. 

N.B. — This  writ  is  to  be  served  within  12  calendar 
months  from  the  date  thereof,  or  if  renewed,  within 
12  calendar  months  from  the  date  of  such  renewal, 
including  the- day  of  such  date,  and  not  afterwards. 

The  defendant  [Or,  defendants]  may  appear  hereto  by 
entering  an  appearance  [Or,  appearances]  either  per- 
sonally or  by  solicitor  at  the  [  ]  office  at 


(a)   Con.  Rules  1897,  Form  1. 
(6)    See  Ont.  Gazette,  1902,  p.  6. 


12  FORMS   OF   WRITS   OF   SUMMONS. 

To  he  inserted  in  the  margin. 

Issued  from  the  Central  OflBce,  Toronto,  (Or,  from  the 
office  of  the  Deputy  Clerk  of  the  Crown,  or  Deputy 
or  Local  Eegistrar  of  the  High  Court  of  Justice,  in 
the  County  of  ). 

(Signature  of  officer). 

Indorsements  to  he  made  on  the  writ. 

The  plaintiff's  claim  is  for,  &c.  (as  in  Form  No.  38,  or  as 
may  be). 

Where  the  writ  is  to  he  specially  indorsed  add.  The  follow- 
ing are  the  particulars: — (giving  them.  See  Nos.  39  to  49. 
Also  add  the  Indorsement  No.  50). 

This  writ  was  issued  by  E.F.,  of  solicitor  for  the 

said  plaintiff,  who  resides  at  (a)  [Or,  this  writ  was  issued  by 
the  plaintiff  in  person  who  resides  at  ],  [mention  the 

city,  town  or  township,  and  also  the  name  of  the  street  and 
numher  of  the  house  of  the  plaintiff's  residence,  if  any,  or  in 
case  of  a  township  the  numher  of  the  lot  and  concession^. 

Indorsement  to  he  made  on  the  writ  after  service  thereof. 

The  writ  was  serv^ed  by  X.Y.  on  CD.  [the  defendant  or 
one  of  the  defendants],  on  ,  the  day  of  ,  19     . 

(Signed)  X.  Y. 

Con.  Rules,  1888,  Form  1. 

Writ  for  service  out  of  Ontario.     (Rule  128). 

Writ  for  ser-    In  the  High  Court  of  Justice. 

vice  out  of  -r»i    •      •/• 

Ontario.  (6)  Between  A.B.,  Plaintiff, 

and 
CD.  and  E.F.,  Defendants. 

Edward  the  Seventh,  by  the  Grace  of  God,  &c.  (as  in 
No.  35). 

To  CD.,  of 

We  command  you,  CD.,  that  within  [here  insert  the  num- 
ber of  days  directed  by  the  order  allowing  service]  after  the 

(a)  Where  the  writ  was  issued  in  the  name  of  two  plaintiffs,  and 
in  the  indorsement  it  was  stated  that  they  resided  "  at  the  Township 
of  Brant  in  the  County  of  Bruce,  and  in  the  State  of  Wisconsin  in 
the  TJ.  S.  A.,"  an  order  for  security  for  costs  was  held  to  be  properly 
grantable  on  prwcipe,  and  a  motion  to  set  it  aside  was  refused,  though 
it  appeared  that  one  of  the  plaintiffs  lived  within  the  jurisdiction  :  Mc- 
Connell  v.  Wakeford,  13  P.  R.  455;  sed  vide,  Anderson  v.  Quebec  Fire 
Ins.  Co.,  15  P.  R.  132. 

(6)  Con,  Rules  1897,  Form  2. 


•     FORMS   OF   WRITS   OF   SUMMONS.  13 

service,  on  you,  of  this  writ  [Or,  notice  of  this  writ  as  the 
case  may  he],  and  of  the  plaintiff's  statement  of  claim  de- 
livered herewith,  inclusive  of  the  day  of  such  service,  you 
cause  an  appearance  to  be  entered  for  you  in  an  action  at  the 
suit  of  A.B.,  and  your  defence  thereto,  if  any,  to  be  delivered; 
and  take  notice  that  in  default  of  your  so  doing  the  plaintiff 
may  proceed  therein,  and  judgment  may  be  given  in  your 
absence  on  the  plaintiff's  own  shewing,  and  you  may  be 
deemed  to  have  admitted  the  plaintiff's  claim  and  (subject 
to  Eules  of  Court)  will  not  be  entitled  to  notice  of  any  fur-  ^ 
ther  proceedings  herein. 

Witness,  the  Honourable  President,  &c. 

Memorandum  and  indorsements  as  in  Form  35. 

Indorsements  to  he  made  on  the  writ. 

N.B. — This  writ  is  to  be  used  where  the  defendant  or  all 
the  defendants,  or  one  or  more  defendant  or  defendants,  is  or 
are  out  of  Ontario.  When  the  defendant  to  be  served  is  not 
a  British  subject,  and  is  not  in  British  dominions,  notice  of 
the  writ,  and  not  the  writ  itself,  is  to  be  served  upon  him  (c). 

Indorsement  to  he  made  on  the  writ  after  service  thereof : 

This  notice  was  served  by  X.Y.,  on  G.H.,  (the  defendant 
or  one  of  the  defendants)  on         the  day  of  19     . 

Indorsed  the  day  of  19     . 

(Signed) 
(Address) 

Con.  Eules,  1888,  Form  2. 

. t '. 

(c)  This  N.B.  is  to  be  indorsed  on  the  writ,  if  amended  by  adding 
a  defendant  who  is  to  be  served  out  of  Ontario:  Keate  v.  Phillips,  W 
N.  1878,  186.  It  need  not  be  indorsed  when  intended  to  be  served 
personally  witnin  Ontario,  though  the  defendants  are  resident  abroad: 
see  Pollexfen  v.  l^ibson,  16  Q.  B.  D.  792;  but  if  the  writ  is  to  be 
served  substitutionally  within  Ontario  in  the  case  of  a  defendant 
resident  abroad  the  same  form  of  writ  must  be  used  as  would  be 
necessary  if  the  defendant  were  being  served  personally  abroad:  see 
Holmested  &  Langton.  p.  282. 

The  omission  of  the  N.B.,  where  it  is  necessary,  is  an  irregularity 
which  may  be  condoned  under  Rule  310. 
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Notice  of  writ,  in  lieu  of  writ,  to   he  given  out  of  Ontario. 
3^  {Rule  12S). 

Notice  of  writ  Iq  the  High  Court  of  Justice. 

in  lieu  of  writ  ° 

to  be  given  to  Between  A. B.,  Plaintiff, 

a  defendant  and 

a  British  sub-  CD.,  E.F.,  and  G.Ii.,  Defendants. 

Snta"tt)  To    G.H.,   Of 

Take  notice  that  A.B.,  of  ,  has  commenced  an 

action  against  you,  G.H.,  in  His  Majesty's  High  Court 

of  Justice  in  Ontario,  by  writ  of  that  Court,  dated  the 
day  of  ,  A.D.  19     ;  which  writ  is  indorsed  as  follows 

^copy  in  full  the  indorsements],  and  you  are  required  within 
.[  ]  days  after  the  receipt  of  this  notice  and  of  the 

plaintiff's  statement  of  claim,  inclusive  of  the  day  of  such 
receipt,  to  defend  the  said  action,  by  causing  an  appearance  to 
be  entered  for  you  in  the  said  Court,  to  the  said  action,  and 
your  defence  thereto,  if  any,  to  be  delivered :  and  in  default  of 
your  so  doing,  the  said  A.B.  may  proceed  therein,  and  judg- 
ment may  be  given  in  your  absence  on  the  plaintiff 's  own  shew- 
ing, and  you  may  be  deemed  to  have  admitted  the  plaintiff's 
claim,  and  (subject  to  Eules  of  Court)  will  not  be  entitled  to 
notice  of  any  further  proceedings  therein. 

You  may  appear  to  the  said  writ  by  entering  an  appear- 
ance personally,  or  by  your  solicitor  at  the  [  ]  oiSice  at 

Dated,  &c. 

(Signed)  A.B.,  of  &c. 

or 
X.Y.,  of  &c. 

Solicitor  for  A.B. 

N.B. — This  notice  is  to  be  used  when  the  person  to  be 
served  is  not  a  British  subject,  and  is  not  in  British 
dominions.  (6).  ' 

Indorsement  to  ie  made  on  the  notice  of  the  writ  after  service 

thereof: 

This  notice  was  served  by  X.Y.,  on  G.H ,  (the  defendant 
or  one  of  the  defendants)  on  the  day  of  ,  19     . 

Indorsed  the  day  of  ,  19     . 

(Signed) 
(Address) 
Con.  Eules,  1888,  Form  3. 


(a)  Con,  Rules  1897,  Form  3.  (6)   See  note  (c)  p.  13. 
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Section  II. — Indorsements  on  Writs  of  Summons. 


SH 


Money  Claims  where  no  special  Indorsement  under  Rule    Indorsements 
^  138   (r).  "'^'""- 


«old. 


The  plaintiff's  claim  is  $ 


for    the    price    of    goods  Goods  sold. 


whereof  $ 


is    f or  •'Je^eral 
J.  T      i_  J  demands. 

for  money  lent,  and 


for  arrears  of  rent. 


Rent. 


This  Form  shall  suffice  whether  the  claim  he  in  respect  of 
goods  sold  and  delivered,  or  of  goods  bargained  and  sold. 

The  plaintiff's  claim  is  $  for  money  lent  [and  in-  ^^^ney  lent, 

terest] . 

The  plaintiff's  claim  is  $ 
the   price   of   goods   sold,  and   $ 
$  for  interest. 

The  plaintiff's  claim  is  $ 

The  plaintiff's  claim  is  $ 
clerk  [or  as  the  case  may  he]. 

The  plaintiff's  claim  is  $ 
lent. 

The  plaintiff's  claim  is  $ 
contribution. 

The  plaintiff's  claim  is  $ 
rage. 

The  plaintiff's  claim  is  $ 
Statute         Yictorise,  chap.         [ 

The  plaintiff's  claim  is  $ 
the  defendant  as  a  banker. 

The  plaintiff's  claim  is  $ 


for  arrears  of  salary  as  a  Salary,  etc. 
for  interest  upon  money  Interest, 
for    a    general    average  General 

average. 

for  freight  and  demur-  Freight,  etc. 
for  penalties   under  the^®"*^**®^- 
for  money  deposited  with  balante.^ 


for  fees  for  work  done  Fe?s  etc.,  as 

solicitor. 


[and  $         for  money  expended]  as  a  solicitor. 

The  plaintiff's  claim  is  $  for  commission  as  [state  Commission. 

character  as  auctioneer,  hroher,  &c.] 

The  plaintiff's  claim  is  $ 

The  plaintiff's  claim  is  $ 
paid  upon  policies  of  insurance. 

The  plaintiff's  claim  is  $ 
goods. 

The  plaintiff's  claim  is  $ 
by  railway. 

The  plaintiff's  claim  is  $ 
tion  of  a  house. 


for  medical  attendance.  Medical  atten- 
dance, etc. 

for  a  return  of  premiums  Return  of  pre- 
miums. 

for  the  warehousing  of  ^^*J'*^'^°"^® 

'^         rent. 

for  the  carriage  of  goods  Carnage  of 
for  the  use  and  oceupa-  ^t^  and  occu- 

^       nation  of 
house . 


(c)   Con.  Rules  1897,  Form  4.    See  Rule  137. 
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Hire  of  goods. 
Work  done. 


Board  and 

lodging. 

Schooling. 


Money 
received. 


Fees  of  office. 

Money  over- 
paid. 


Return  of 

money  by 
stakeholder. 
Money  won 
from  stake- 
holder. 

Money  en- 
trusted to 
agent. 

Money  obt;iin- 
ed  by  fraud. 

Money  paid 
by  mistake. 

Money  paid 
for  considera- 
tion which  has 
failed. 


Money  paid 
by  surety  for 
defendant. 
Rent  paid 

Money  paid 
on  accommo- 
dation bill. 
Contributioti 
as  surety. 

By  co-debtor. 


The  plaintiff's  claim  is  $ 
ture]. 

The  plaintiff's  claim  is  $ 
veyor,  c§c.]. 

The  plaintiff's  claim  is  $ 

The  plaintiff's  claim  is  $ 
and  tuition  of  X.Y. 

The  plaintiff's  claim  is  $ 


for  the  hire  of  [furni- 

for  work  done    {as  sur- 

for  board  and  lodging, 
for   the    board,    lodging 

for    money    received  by 


the  defendant  as  solicitor  [or  factor,  or  collector,  or  &c.]  of 
the  plaintiff. 

The-  plaintiff's  claim  is  $  for  fees  received  by  the 

defendant  under  colour  of  the  office  of 

The  plaintiff's  claim  is  $  for  the  return  of  money 

overcharged  for  the  carriage  of  goods  by  railway. 

The  plaintiff's  claim  is  $  for    a    return    of     fees 

overcharged  by  the  defendant  as 

The  plaintiff's  claim  is  $  for  a  return  of  money 

deposited  with  the  defendant  as  stakeholder. 

The  plaintiff's  claim  is  $  for  money  entrusted  to 

the  defendant  as  stakeholder,  and  become  payable  to  plaintiff. 

The  plaintiff's  claim  is  $  for   a   return  of  money 

entrusted  to  the  defendant  as  agent  of  the  plaintiff. 

The  plaintiff's  claim  is  $  for  a  return  of  money 

obtained  from  the  plaintiff  by  fraud. 

The  .plaintiff's  claim  is  $  for   a   return  of  money 

paid  to  the  defendant  by  mistake. 

The  plaintiff's  claim  is  $  for   a    return   of   money 

p&id  to  the  defendant  for  [work  to  he  done,  left  undone;  o<r 
a  hill  to  he  taken  up,  not  taken  up,  &c.] 

The  plaintiff's  claim  is  $  for   a   return  of  money 

paid  as  a  deposit  upon  shares  to  be  allotted. 

The  plaintiff's  claim  is  $  for  money  paid  for  the 

defendant  as  his  surety. 

The  plaintiff's  claim  is  $  for  money  paid,  for  rent 

due  by  the  defendant. 

The  plaintiff's  claim  is  $  upon  a  bill  of  exchange 

accepted  [or  indorsed]  for  the  defendant's  accommodation. 

The  plaintiff's  claim  is  $  for  a  contribution  in  re- 

spect of  money  paid  by  the  plaintiff  as  surety. 

The  plaintiff's  claim  is  $  for  a  contribution  in  re- 

spect of  a  joint  debt  of  the  plaintiff  and  the  defendant,  paid 
by  the  plaintiff.  v 
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The  plaintiff's  claim  is  $  for  money  paid  for  calls  Money  paid 

upon  shares,  against  which  the  defendant  was  bound  to  in-  o'^^^^^^- 
denmify  the  plaintiff. 

The  plaintiff's  claim  is  $  for  money  payable  under  Money  pay- 

J  3i0i6  under 

an  award.  award. 

The  plaintiff's  claim  is  $  upon  a  policy  of  insur-  Life  policy, 

ance  upon  the  life  of  X.Y.,  deceased. 

The  plaintiff's  claim  is  $  upon  a  bond  to   secure  Money  bond, 

payment  of  $1,000  and  interest. 

The  plaintiff's  claim  is  $  upon     a     judgment     of  ^'j^^^^e'Lt 

the  Court,  in  the  Province  of  Quebec.  ■*"  ^™^°  ' 

The  plaintiff's  claim  is  $  upon  a  cheque  drawn  by  Bill  of  ex- 

the  defendant.  change,  etc. 

The  plaintiff's  claim  is  $  upon  a  bill  of  exchange 

accepted  [or  drawn  or  indorsed]  by  the  defendant. 

The  plaintiff's  claim  is  $  upon  a  promissory  note 

made  [or  indorsed]  by  the  defendant. 

The  plaintiff's  claim  is  $  against     the     defendant 

A.B.  as  acceptor,  and  against  the-  defendant  CD.  as  drawer 
{or  indorser]  of  a  bill  of  exchange. 

The  plaintiff's  claim  is  $  against  the  defendant  as  Surety, 

surety  for  the  price  of  goods  sold. 

The  plaintiff's  claim  is  $  against     the     defendant 

A.B.  as  principal,  and  against  the  defendant  CD.  as  surety  for 
the  price  of  goods  sold  [or  arrears  of  rent,  or  for  money  lent, 
or  for  money  received  by  the  defendant  A.B.,  as  traveller 
for  the  plaintiffs,  or  &c.] 

The  plaintiff's  claim  is  $  for  calls  upon  shares.        Calls. 

Con.  Eules,  1888,  Form  4. 

Money  Claims — Special  Indorsements  under  Rule  138. 

1.  The  plaintiff's  claim  is  for  money  received  by  the  de-  Money  had 
fendant  for  the  use  of  the  plaintiff.     The  following  are  the  and  received, 
particulars : —  ^'^' 

19.  . — 2nd  January. — 

To  amount  of  rents  of  No.  5  Smith  Street,  collect- 
ed by  defendant $300 

To  deposit  on  intended  sale  of  Blythe  Cottage.  . .  .   400 

Amount  due $700 

Place  of  trial,  Toronto. 

Add  Form  No.  50. 


(o)   Nos.  39  to  47  constitute  Form  5  of  Con.  Rules,  1897. 
F— 2 
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40 

Goods  sold  2.  The  plaintiff's  claim  is  for  the  price  of  goods  sold.  The 

and  delivered,  following  are  the  particulars  :— 

19. . — 31st  December. — 

Balance  of  account  for  butcher's  meat  to  this  date .  $142 
19. . — 1st  January  to  31st  March. — 

Butcher's  meat  supplied 297 

$439 
19 .  .—1st  February.— Paid 180 

Balance  due $259 

Place  of  trial,  Toronto. 

Add  Form  No.  50. 
41 
Guarantee.  3.  The  plaintiff's  claim  is  against  the  defendant  A.B.  as 

principal,  and  against  the  defendant  CD.  as  surety,  for  the 
pi  ice  of  goods  sold  to  A.B.  The  following  are  the  parti- 
culars : — 

19. . — 2nd  February.    Guarantee  by  CD.  of  the  price  of 
woollen  goods  to  be  supplied  to  A.B. 

2nd  February— To  goods .* $225 

3rd  March — To  goods 151 

,  17th  March- To  goods 27 

6th  April — To  goods 65 

$468 
Place  of  trial,  Ottawa. 

Add  Form  No.  50.  . 
42 
Promissory  4.  The  plaintiff's  claim  is  against  the  defendant,  as  maker 

°°*®*  of  a  promissory  note.    The  following  are  the  particulars : — 

Promissory  note  for  $1,000,  dated  1st  January,  19     ,  made 
by  defendant,  payable  4  months  after  date. 

Principal   $1,000 

Interest 

Notarial  charges 

Place  of  trial,  London. 

Add  Form  No.  50. 
43 

Bill  of  ex-  5_  ipjjg  plaintiff's  claim  is  against  the  defendant  A.B.  as 

acceptor,  and  against  the  defendant  CD.  as  drawer  of  a  bill  of 
exchange.    The  following  are  the  particulars : — 
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Bill  of  exchange  for  $2,000,  dated  1st  January,  19  , 
drawn  by  defendant  CD.  upon  and  accepted  by  defendant 
A.B.,  payable  3  months  after  date. 

Principal $2,000 

Interest    

Notarial  charges 

Place  of  trial,  Hamilton. 

Add  Form  No.  50. 

44 

6.  The  plaintiff^s  claim  is  for  principal  and  interest  due  Bond. 

upon  a  bond.    The  following  are  the  particulars : — 

Bond  dated  1st  January,  19  .  Conditioned  for  payment 
of  $500  on  the  26th  December,  19     . 

Principal  due $500 

Interest  

Place  of  trial,  Belleville. 
Add  Form  No.  50. 

45 

7.  The  plaintiff's  claim  is  for  principal  and  interest  due  Covenant. 

under  a  covenant.    The  following  are  the  particulars : — 
Deed  dated  covenant  to  pay  $3,000  and  interest. 

Principal  due $800 

Interest 

Place  of  trial,  Kingston. 

Add  Form  No.  50. 

Con.  Rules,  1888,  Form  7. 

46 

8.  The  plaintiff's  claim  is  to  recover  possession  of  a  farm  Recovery  of 
and  premises  called  lot  No.  1  in  the  5th'  Con.  of  the  Tp.  j^^^S"  ^^ 
of  in  the  County  of  ,  which  was  let  to  the  de- 
fendant by  the  plaintiff  for  the  term  of  3  years  from  the  29th 

da}'  of  September,  19  ,  which  term  has  expired  (or  as  tenant 
from  year  to  year  from  the  29th  day  of  September,  19  ), 
which  term  has  expired  (or  as  tenant  from  year  to  year  from 
the  29th  day  of  September,  19  ,  which  said  tenancy  became 
duly  determined  by  notice  to  quit  on  the  29th  day  of  Septem- 
ber, 19     ). 

The  plaintiff  also  claims  $  for  mesne  profits. 

Place  of  trial,  Lindsay. 

[SeeEng.  Rules,  1883,  App.  (sec.  7).] 

47 

9.  The  plaintiff's  claim  is  to  recover  possession  of  (or  for  Detinue  or 
the  return  of)  fa  certain  stallion  named  "  Disturbance,"  or  as  recovery  of 

'    •-  chattels. 
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the  case  may  he],  unlawfully  detained  by  the  defendant,  of 
which  the  plaintiff  is  [the  owner  and]  lawfully  entitled  to  the 
possession. 

Place  of  trial,  Toronto. 


4S 

Against  share- 
holder for  al- 
lotment 
money  and 
calls  by  a  com- 
pany. 


10.  The  plaintiffs'  claim  is  for  money  in  which  the  defen- 
dant as  a  member  of  the  company  is  indebted  to  the  plaintiffs 
[being  a  company  incorporated  under  {state  the  Act),^  for 
allotment  money  of  $  per  share,  on  shares  in  the  com- 
pany allotted  to  the  defendant  as  such  member  at  his  request ; 
and  for  calls  of  $  each  upon  shares  in  the  com- 

pany, of  which  the  defendant  is  a  holder,  Avhereby  an  action 
has  accrued  to  the  plaintiffs. 
Particulars : — 

Jany.  14,  19     .    Allotment  of        shares  to  the 

defendant  at  $  per  share $ 

March  1,  19     .    1st  call  at  $5  per  share 

June  1st,  19     .    2nd  call  at  $5  per  share 

Amount  due $ 

Add  Form  No.  50. 


49 

Debt  upon  a 
trust. 


11.  The  plaintiff's  claim  is  against  the  defendants  as  trus- 
tees under  the  settlement  upon  the  marriage  of  A.B.  and  X.Y., 
dated  January  1st,  19  ,  whereby  $40,000  invested  on  mort- 
gage of  land  at  Z.  was  vested  in  the  defendants  as  trustees 
upon  trust  to  pay  the  income  thereof  half  yearly  to  the  plain- 
tiff. 

Particulars : — 

19 . .     December  25th,  half  a  year's  income,  $1,200. 


50 

Indorsement 
for  costs,   (a) 


Indorsement  for  Costs,  &c.     {Rule  139.) 

l^Add  to  the  above  forms  for  money  claims  in  Nos.  38  to 
49.]     And  the  plaintiff  claims  $  for  costs;  and  if  the 

amount  claimed  be  paid  to  the  plaintiff  or  his  solicitor  with- 
in days  from  the  service  hereof,  further  proceedings  will  be 
stayed. 

Con.  Rules,  1888,  Form  5. 

Con.  Rule  (1903),  1205. 

(a)   Jud.  Act,  Form  6. 
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Indorsements  on  Writs  for  Damages  and  other  Claims.       ^  ,     -■• 

indorsements 
for  damages, 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  con-  etc.  (6) 
tract  to  employ  the  plaintifE  as  traveller.  Agent,  etc. 

The  plaintiff's  claim  is  for  damages  for  wrong:ful  dismissal 
fiom  the  defendant's  employment  as  traveller  [and  $  for 
arrears  of  wages.] 

The  plaintiff's  claim  is  for  damages  for  the  defendant's 
wrongfully  quitting  the  plaintiff's  employment  as  manager. 

The  plaintiff's  claim  is  for  damages  for  breach  of  duty  as 
factor  [or  <&c.]  of  the  plaintiff  [and  $  for  money  receivx^d 

as  factor,  &c.] 

The  plaintiff's  claim  is  for  damages  for  breach  of  the 
terms  of  a  deed  of  apprenticeship  of  X.Y.  to  the  defendant 
[or  plaintiff]. 

The  plaintiff's  claim  is  for  damages  for  non-compliance  Arbitration. 
with  the  award  of  X.Y. 

The  plaintiff's  claim  is  for  damages  for  assault  [and  false  Assault  etc. 
imprisonment,  and  for  malicious  prosecution]. 

The  plaintiff's  claim  is  for  damages  for  assault  and  false  By  husband 
imprisonment  of  the  plaintiff  CD.  and  wife. 

The  plaintiff's  claim  is  for  damages  for  assault  by  the  de- 
fendant CD. 

The  plaintiff's  claim  is  for  damages  for  injury  by  the  de-  Solicitor, 
ftndant's  negligence  as  solicitor  of  the  plaintiff. 

The  plaintiff's  claim  is  for  damages  for  negligence  in  the  Bailment, 
custody  of  goods  [and  for  wrongfully  detaining  the  same.] 

The  plaintiff's  claim  is  for  damages  for  negligence  in  the  Pledge, 
keeping  of  goods  pawned  [and  for  wrongfully  detaining  the 
same] . 

The  plaintiff's  claim  is  for  damages  for  negligence  in  the  Hire, 
custody  of  furniture  lent  on  hire  [or  a  carriage  lent],  [and 
for  wrongfully,  &c.]. 

The    plaintiff's    claim  is  for    damages    for    wrongfully  Banker, 
neglecting  [or  refusing]  to  pay  the  plaintiff's  cheque. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  con-  g-jj_ 
tract  to  accept  the  plaintiff's  drafts. 

The  plaintiff's  claim  is  upon  a  bond  conditioned  not  to  Bond, 
carry  on  the  trade  of  a 

The  plaintiff's  claim  is  for  damages  for  refusing  to  carry  Carrier, 
the  plaintiff's  goods  by  railway. 

(b)   Con.  Rules,  1897.  Form  7. 
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Charter-party, 


Damages 
for  depriving 
of  goods . 
Defamation. 


Distress. 
Replevin. 

Wrongful  dis 
tress. 


Carrier.  The  plaintiff's  claim  is  for  damages  for  refusing  to  carry 

the  plaintiff  by  railway. 

The  plaintiff's  claim  is  for  damages  for  breach  of  duty  in 
and  about  the  carriage  and  delivery  of  coals  by  railway. 

The  plaintiff's  claim  is  for  damages  for  breach  of  duty  in 
and  about  the  carriage  and  delivery  of  machinery  by  sea. 

The  plaintiff's  claim  is  for  damages  for  breach  of  charter- 
party  of  ship  [Mary] . 

The  plaintiff's  claim  is  for  damages  for  wrongfully  de- 
priving plaintiff  of  goods,  household  furniture,  &c. 

The  plaintiff's  claim  is  for  damages  for  libel. 

The  plaintiff's  claim  is  for  damages  for  slander. 

The  plaintiff's  claim  is  to  recover  possession  of  goods 
wrongfuUy  distrained. 

The  plaintiff's  claim  is  for  damages  for  improperly  dis- 
training, 

[This  form  shall  he  sufficient  ivhether  tha  distress  com- 
plained of  he  wrongful  or  excessive^  or  irregular,  and 
whether  the  claim  he  for  damages  only,  or  for  douhle 
value.] 

The  plaintiff's  claim  is  for  damages  for  infringement  of 
the  plaintiff's  right  of  fishing. 

The  plaintiff's  claim  is  for  damages  for  fraudulent  mis- 
representation on  the  sale  of  a  horse  [or  a  business,  or  shares, 
or  &c.]. 

The  plaintiff's  claim  is  for  damages  for  fraudulent  mis- 
representation of   the  credit  of  A.B. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  con- 
tract of  guarantee  for  A.B. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  con- 
tract to  indemnify  the  plaintiff  as  the  defendant's  agent  to 
distrain. 

The  plaintiff's  claim  is  for  loss  under  a  policy  upon  the 
ship  "  Eoyal  Charter,"  and  freight  or  cargo  [or  for  return  of 
premiums] . 

[This  Form  shall  he  sufficient  whether  the  loss  claimed  he 
total  or  partial.] 

Fire  insurance  The  plaintiff's  claim  is  for  a  loss  under  a  policy  of  fire  in- 
surance upon  house  and  furniture. 

Landlord  and  The  plaintiff's  claim  is  for  damages  for  breach  of  a  con- 
tract to  insure  a  house. 


Fishery. 


Fraud. 


Guarantee . 


Insurance. 


tenant. 
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The  plaintiff's  claim  is  for  damages  for  breach  of  a  con- 
tract to  keep  a  house  in  repair. 

The  plaintiff's  claim  is  for  damages  for  breaches  of  cove- 
nants contained  in  the  lease  of  a  farm. 

The  plaintiff's  claim  is  for  damages  for  injury  to  the  Medical  man. 
plaintiff  from  the  defendant's  negligence  as  a  medical  man. 

The  plaintiff's  claim  is  for  damages  for  injury  by  the  de-  Mischiev- 

fendant's  dog.  ous  animal. 

The  plaintiff's  claim  is  for  damages  for  injury  to  the  plain-  Negligence, 
tiff  [or,  if  by  husband  and  wife,  to  the  plaintiff  C.D.]^  by  the 
negligent  driving  of  the  defendant  or  his  servants. 

The  plaintiff's  claim  is  for  damages  for  injury  to  the 
plaintiff  while  a  passenger  on  the  defendant's  railway  by  the 
negligence  of  the  defendant's  servants. 

The  plaintiff's  claim  is  for  damages  for  injury  to  the 
plaintiff  at  the  defendant's  railway  station,  from  the  defective 
condition  of  the  station. 

The  plaintiff's  claim  is  as  executor  of  A.B.,  deceased,  for  Lord  Camp- 
damages  for  the  death  of  the  said  A.B.,  from  injuries  received  ^^^'^  -^^^■ 
while  a  passenger  on  the  defendant's  railway,  by  the  negli- 
gence of  the  defendant's  servants. 

The  plaintiff's  claim  is  for  damages  for  breach  of  promise  Promise  of 

of  marriage.  marriage. 

The  plaintiff's  claim  is  for  damages  for  the  seduction  of  Seduction, 
the  plaintiff's  daughter. 

The  plaintiff's  claim  is  for  damages  for  breach  of  contract  gaie  of  goods, 
to  accept  and  pay  for  goods. 

The  plaintiff's  claim  is  for  damages  for  non-delivery  [or 
short  delivery  or  defective  quality,  or  other  breach  of  contract 
of  saW]  of  cotton  [or,  &c.] 

The  plaintiff's  claim  is  for  damages  for  breach  of  war- 
ranty of  a  horse. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  con-  Sale  of  land, 
tract  to  sell  [or  purchase]  land. 

The  plaintiff's  claim  is  for  damages  for  breach  o!  a  con- 
tract to  let  [or  take]  a  house. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  con- 
tract to  sell  [or  purchase]  the  lease,  with  goodwill,  fixtures, 
and  stock-in-trade  of  a  public-house. 

The  plaintiff's  claim  is  for  damages  for  breach  of  covenant 
for  title  [or  for  quiet  enjoyment,  or,  &c.]  in  a  conveyance  of 
land. 
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Trespass  to 
land. 


Support. 
Way. 


Watercourses, 
etc. 


Pasture. 

Light. 
Patent . 
Copyright. 
Trade  mark. 
Work. 

Nuisance. 
Innkeeper. 


The  plaintiff's  claim  is  for  damages  for  wrongfully  enter- 
ing the  plaintiff's  land  and  drawing  water  from  his  well  [or 
cutting  his  grass,  or  pulling  down  his  timber,  or  pulling  down 
his  fence,  or  removing  his  gate,  or  using  his  road  or  path,  or 
crossing  his  field,*  or  depositing  sand  there^  or  carrying  away 
gravel  from  thence,  or  carrying  away  stones  from  nis  river.] 

The  plaintiff's  claim  is  for  damages  for  wrongfully  taking 
away  the  support  of  plaintiff's  land  [or  house  or  mine] , 

The  plaintiff's  claim  is  for  damages  for  wrongfully  ob- 
structing a  way  [public  highway  or  private  way]. 

The  plaintiff''s  claim  is  for  damages  for  wrongfully  divert- 
ing [or  obstructing,  or  polluting,  or  diverting  waters  from]  a 
watercourse. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  dis- 
charging water  upon  the  plaintiff's  land  [or  into  plaintiff's 
mine]. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  ob- 
structing the  plaintiff's  use  of  a  well. 

The  plaintiff's  claim  is  for  damages  for  the  infringement 
of  the  plaintiff's  right  of  pasture. 

[This  Form  shall  he  sufficient  whatever  the  nature  of  the  right 
to  pasture  he'}. 

The  plaintiff's  claim  is  for  damages  for  obstructing  the 
access  of  light  to  plaintiff's  house. 

The  plaintiff's  claim  is  for  damages  for  the  infringement 
of  the  plaintiff's  patent. 

The  plaintiff's  claim  is  for  damages  for  the  infringement 
of  the  plaintiff's  copyright. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  using 
[or  imitating]  the  plaintiff's  trade  mark. 

The  plaintiff's  claim  is  for  damages  for  breach  of  contract 
to  build  a  ship  [or  repair  a  house,  &c.]. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  con- 
tract to  employ  the  plaintiff  to  build  a  ship,  &c. 

The  plaintiff's  claim  is  for  damages  to  his  house,  trees, 
ciops,  &c.,  caused  by  noxious  vapours  from  the  defendant's 
factory  [or,  &c.]. 

The  plaintiff's  claim  is  for  damages  from  nuisance  "by 
noise  from  the  defendant's  works  [or,  &c.]. 

The  plaintiff's  claim  is  for  damages  for  loss  of  the  plain- 
tiff's goods  in  the  defendant's  inn. 


INDORSEMENTS   ON   WRITS    OF   SUMMONS.  _  25 

The  plaintiff's  claim  is  for  return  of  household  furniture  Claim  for  re- 
[oTj  &c.],  or  their  value,  and  for  damages  for  detaining  the  dam^ef!^°  ^ ' 
^ame. 

The  plaintiff's  claim  is  for  dower  out  of  lot  number      {or  Dower. 
describing  the  property  otherwise  with  reasonable  certainty). 
And  take  notice  that  the  plaintiff  claims  damages  for  the 
detention  of  her  dower  from  the  day  of 

The  plaintiff's  claim  is  to  recover  possession  of  a  house,  ^^^^^^'^  °^ 
No.  in  street,  in  [the  City  of  Ottawa;  or 

of  the  jST.  E.  ^  of  lot  2,  in  the  3rd  concession  of  the  Township 
of  in  the  County  of  ]. 

The  plaintiff's  claim  is  to  estabHsh  his  title  to  [here  (^e- Sie'and  rS? 
<jcn&e  ^roperft/]  J  and  to  recover  the  rents  thereof.  _         cover  rents. 

[The  two  previous  forms  may  be  combined.^ 

After  an  indorsement  of  a  claim  to  land,  or  to  establish 
title,  or  both,  there  may  be  added: 

And  for  mesne  profits.  ^'''''  P'^f  *^^- 

'■  Arrears  oi 

And  for  an  account  of  rents  or  arrears  of  rent.  rent. 

And  for  breach  of  covenant  for  [repairs].  ^T*n^n*t^ 
1^0  be  added  to  an  indorsement  if  a  mandamus  is  claimed: 

And  for  a  mandamus  commanding  the  defendant  to.  Mandamus. 

To  be  added  to  an  indorsement  if  an  injunction  is  claimed:'' 
And  for  an  injunction  to  restrain  the  defendant  from. 

Con.  Rules,  1888,  Form  6. 


Injunction. 


32 

The  plaintiff's  claim  is  for  $  for  damages  for  per-  Claim  by  or 

sonal   injuries  to    the    plaintiff    O.B.   (the    wife)   whilst    a  Sand  wi'fe 
passenger  on  the  defendant's  railway  through  the  negligence —Negligence. 
of  the  defendant's  servants.     The  plaintiff  A.B.  also  claims 
damages  for  the  loss  of  comfort  and  services  of  his  wife  the 
said  C.B.,  and  expenses  incurred. 


The  plaintiff's  claim  is  against  both  the  defendants  for  Libel,  &c. 
$  for  damages  for  libel  by  the  defendant  C.B.  {the 

wife),  and  also  against  the  defendant  A.B.   {the  husband) 
for  $ 


58 

Indorsements  of  Character  of  Parties.     {Rule  120).        Indorsement 

"  of  character  of 

The  plaintiff's  claim  is  as  executor  [or  administrator]  of  parties,  (a) 

CD.,  deceased,  for  &C.  Executor, 

(o)   Con.  Rules,  1897,  Form  8. 
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Against  ex- 
ecutrix . 


Assignee  in 
insolvency. 


Trustees. 


Heir  and 
devisee . 


Qui  tam 
action. 


The  plaintiff's  claim  is  against  the  defendant  A.B.,  as  ex- 
ecutor [or,  &c.],  of  CD.,  deceased,  for,  &e. 

The  plaintiff's  claim  is  against  the  defendant  A.B.,  as 
executor  of  X.Y.,  deceased,  and  against  the  defendant  CD., 
in  his  personal  capacity,  for,  &c. 

The  claim  of  the  plaintiff  is  against  the  defendant  as  ex- 
ecutrix of  CD.  deceased,  for 

The  plaintiff's  claim  is  as  assignee  in  insolvency  of  A.B., 
for 

The  plaintiff's  claim  is  against  the  defendant  as  assignee 
in  insolvency  of  A.B.,  for 

The  plaintiff's  claim  is  as  [or  the  plaintiff's  claim  is 
against  the  defendant  as]  trustee  under  the  will  of  A.B.  [or 
under  the  settlement  upon  the  marriage  of  A.B.  and  X.Y., 
his  wife] . 

The  plaintiff's  claim  is  against  the  defendant  as  heir-at- 
law  of  A.B.,  deceased. 

The  plaintiff's  claim  is  against  the  defendant  CD.,  as 
heir-at-law,  and  against  the  defendant  E.F.,  as  devisee  of 
lands  under  the  will  of  A.B. 

The  plaintiff's  claim  is  as  well  for  the  King  as  for  him- 
self, for 

Con.  Eules,  1888,  Form  8. 


Claims  for 
equitable 
relief,  (a) 

54 

Creditor  for 
administra- 
tion. 


55 

Legatee  for 
same. 


(Rules  137,  140, 


Indorsements  of  Claims  to  eqmtable  Relief. 

141.) 

(a)  Creditor  to  administer  Estate. 

The  plaintiff's  claim  is  as  a  creditor  of  X.Y.,  of  de- 

ceased, to  have  the  [real  and]  personal  estate  of  the  said 
X.Y.,  administered.  The  defendant  CD.  is  sued  as  the  ad- 
ministrator (or  executor)  of  the  said  X.Y.  [and  the  defen- 
dants E.F.  and  G.H.  as  his  co-heirs-at-law] , 

(&)  '  Legatee  to  administer  Estate. 

The  plaintiff's  claim  is  as  a  legatee  under  the  will  dated 
the  day  of  ,  1^     ,  of  X.Y.,  deceased,  to  have 

the  [real  and]  personal  estate  of  the  said  X.Y.  administered. 
The  defendant  CD.  is  sued  as  the  executor  of  the  said  X.Y. 
[and  the  defendants  E.  F.  and  G.H.  as  his  devisees]. 


(a)   Nos.  54-64,  inclusive,  constitute  C6ii.  Rules,  1897,  Form  9. 
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(c)  Partnership  Account.  -« 

The  plaintiff's  claim  is  to  have  an  account  taken  of  the  Partnership 
partnership  dealings  between  the  plaintiff  and  defendant  [un-  ^^*^"""*^- 
der  articles  of  partnership  dated  the  day  of  ], 

and  to  have  the  affairs  of  the  partnership  wound  up. 

(d)  By  Mortgagee  for  Sale^  and  for  immediate  Payment^  and 

Possession.  „^ 

The  plaintiff's  claim  is  on  a  mortgage  dated  the  day  Mortgagee  for 

of  made  between  [or  by  deposit  of  ^*^^'®*''- 

title  deeds],  and  that  the  mortgage  may  be  enforced  by  sale 
[where  desired  add,  and  payment  to  the  plaintiff  by  the  de- 
fendant personally  of  any  balance] . 

//  immediate  payment  is  desired  add.  And  to  recover  from 
you  the  defendant  {naming  the  defendant  against  whom  the 
relief  is  claimed)  payment  of  the  amount  due  under  a  cove- 
nant by  [you]  in  that  behalf  contained  in  said  mortgage  {or 
us  the  case  may  be). 

If  immediate  possession  is  desired  add.  And  to  recover 
immediate  possession  of  the  mortgaged  premises. 

And  take  notice  that  the  plaintiff  claims  that  there  is  now 
due  by  you  for  principal  money  the  sum  of  $  [//  so 

add  and  for  taxes  {or  premiums  of  insurance  or  other 
matters)  the   sum    of  $  ]  and   for   interest   the   sum 

of  $  ,  and  that  you  are  liable  to  be  charged  with  these 

sums  with  subsequent  interest  to  be  computed  at  the  rate 
of  per  centum  per  annum  and  costs  in  and  by  the 

judgment  to  be  drawn  up,  and  that  in  default  of  payment 
thereof  within  six  calendar  months  from  the  time  of  drawing 
up  the  judgment  your  interest  in  the  property  may  be  sold, 
unless  before  the  time  allowed  you  for  appearance  you  file  in 
the  office  within  named  a  memorandum  in  writing  entitled 
in  this  action  and  signed  by  yourself  or  your  solicitor  to  the 
following  effect :  "  I  dispute  the  amount  claimed  by  the 
plaintiff  in  this  action,"  in  which  case  you  will  be  entitled 
to  four  days'  notice  of  the  taking  of  the  account  of  the 
amount  due  to  the  plaintiff. 

The  following  is  a  description  of  the  mortgaged  premises : 
{Set  out  description  sufficient  for  registration). 

(e)  By  Mortgagee  for  Foreclosure,  and  for  immediate  Pay- 

ment and  Possession. 

fSfi 

The  plaintiff's  claim  is  on  a  mortgage  dated  the  day  Foreclosure— 

of  made  between  [or  by  deposit  of  title  i™i»ed  ate 

deeds],  and  that  the  mortgage  may  be  enforced  by  foreclosure.  poIs™sSn^° 
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//  immediate  payment  is  desired  add.  And  to  recover  from 
you  the  defendant  {naming  the  defendant  against  whom  the 
relief  is  claimed)  payment  of  the  amount  due  under  a  cov- 
enant by  [youj  in  that  behalf  contained  in  said  mortgage  (or 
as  the  case  may  be). 

If  order  for  immediate  possession  is  desired  add.  And  t-dke 
notice  further  that  the  plaintiff  claims  to  be  entitled  to  re- 
cover immediate  possession  of  the  mortgaged  premises. 

And  take  notice  that  the  plaintiff  claims  that  there  is  now 
due  by  you  for  principal  money  the  sum  of  $  [If  so  add, 
and  for  taxes  {or  premiums  of  insurance  or  other  matters) 
■  the  sum  of  $  ]  and  for  interest  the  sum  of  $  ,  and 
that  you  are  liable  to  be  charged  with  these  sums  and  subse- 
quent interest  to  be  computed  at  the  rate  of  per  centum 
per  annum  and  costs,  in  and  by  the  judgment  to  be  drawn  up, 
and  that  in  default  of  payment  thereof  within  six  calendar 
months  from  the  time  of  drawing  up  the  judgment  your  in- 
terest in  the  property  may  be  foreclosed  unless  before  the 
time  allowed  you  for  appearance  you  file  in  the  office  within 
named  a  memorandum  in  writing  entitled  in  this  action  and 
signed  by  yourself  or  your  solicitor  to  the  following  effect : — 
"I  dispute  the  amount  claimed  by  the  plaintiff  in  this  ac- 
tion "  in  which  case  you  will  be  entitled  to  four  days^  notice 
of  the  taking  of  the  account  of  the  amount  due  to  the  plain- 
tiff. 

If  you  desire  a  sale  of  the  mortgaged  premises  instead  of 
a  foreclosure,  and  do  not  intend  to  defend  the  action,  you 
must  within  the  time  allowed  for  appearance,  file  in  the  office 
within  named,  a  memorandum  in  writing,  entitled  in  this 
action  and  signed  by  yourself  or  your  solicitor,  to  the  fol- 
lowing effect : — "  I  desire  a  sale  of  the  mortgaged  premises 
in  the^  plaintiff's  writ  of  summons  mentioned,  or  a  competent 
part  thereof,  instead  of  a  foreclosure,''  and  you  must  deposit 
in  Court  to  the  credit  of  this  action  the  sum  of  $80  to  meet 
the  expenses  of  such  sale  and  attach  to  the  said  memorandum 
a  certificate  of  the  Accountant  of  the  Supreme  Court  to  the 
effect  that  such  deposit  of  $80  has  been  made. 

The  following  is  a  description  of  the  mortgaged  premises: 
{tSet  out  description  sufficient  for  registration) . 

{f)  By  Mortgagor  for  Redemption. 

Redemption.  The  plaintiff's  claim  is  to  have  an  account  taken  of  what, 

if  anything,  is  due  on  a  mortgage  dated  and  made  be- 

tween   [parties'],    and    to    redeem   the    property  comprised 
therein. 
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(g)  Raising  portions.  g|v 

The  plaintiff's  claim  is  that  the  sum  of  $  ,  which  Raising 

by  an  indenture  of  settlement  dated  ,  was  provided  ^^  ^°^^' 

for  the  portions  of  the  younger  children  of  may  be 

raised. 

(/i)  Execution  of  trusts.  ^1 

The  plaintiff's  claim  is  to  have  the  trusts  of  an  indenture  Trusts. 
dated  and  made  between  ,  carried  into  execution. 

[i)  Cancellation  or  Rectification. 

The  plaintiff's  claim  is  to  have  a  deed  dated  and  Rectification, 

made  between  [parties],  set  aside  or  rectified. 

(;■)  Specific  Performance. 

The  plaintiff's  claim  is  for  specific  performance  of  an  Specific  per- 
agreement  dated  the  day  of  ,  for  the  sale  by  formance. 

the  plaintiff  to  the  defendant  of  certain  [freehold]  heredita- 
ments at 

{Tc)  Alimony.  ^- 

The  plaintiff's  claim  is  for  alimony ;  and  the  plaintiff  de-  Alimony, 
mands  as  interim  alimony  until  the  trial  of  the  action  the 
monthly  {or  weekly)  sum  of  $        to  be  paid  to  her  on  the 
day  of  each  month   {or  week)   at         and  the  interim  costs 
to  which  she  is  entitled  by  the  practice  in  that  behalf. 


Note. — Where  the  plaintiff  desires  to  register  a  certificate 
of  lis  pendens  the  indorsement  on  the  writ  of  summons  may 
contain  such  short  description  of  the  property  as  may  ie 
necessary  or  proper  for  that  purpose. 

Con.  Eules  1888.  Form  9,  Kules  of  1st  January,  1896, 
1506,  1507. 


Fraudulent  Conveyance.  -,^ 

The  plaintiff's  claim  is  on  behalf  of  himself  and  all  others,  Fraudulent 
the  creditor  of  the  defendant  E.F.,  to  have  the  following  °°°^^y^"''®- 
deed  set  aside  and  declared  fraudulent  and  void  as  against  the 
plaintiff  and  the  other  creditors  of  the  defendant  E.F.,  to 
wit:  a  deed  dated  19     ,  from  the  said  E.F.  to  the  said  C.D. 
of  the  following  lands,   being    {describing   them),   and  the       OC 
plaintiff  also  claims  on  behalf  of  himself  and  said  creditors  Fraudulent 
to  have  it  declared  that  a  certain  judgment  obtained  by  said  ■""  ^^^^  ' 
CD.,  against  said  E.F.,  in  thiis  Court  on  the  for  the  sum 

of  $       was  and  is  fraudulent  and  void,  and  that  the  same  and 
the  executions  issued  thereunder  be  set  aside  and  cancelled. 
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Affidavit  in 
support  of 
motion  to  re- 
new writ  after 
12  months 
from  its  issue, 
(a 


Section  III. — Eenewal  of  Writs. 

{Formal  parts:  see  No.  744.) 

1.  The  writ  of  siminions  in  this  action  was  issued  on  the 
day  of  ,  19     . 

2.  On  the  day  of  I  forwarded  the  writ  and 
a  copy  thereof  for  service  to  the  Sheriff  of  the  County  of  , 
in  whose  bailiwick  the  defendant  A.  B.  lately  resided,  as 
I  have  been  informed  by  the  said  Sheriff,  and  verily  believe, 
with  instructions  to  serve  the  same  on  the  said  defendant  A. 
B.,  without  delay. 

3.  On  the  day  of  the  said  Sheriff  returned 
the  said  writ  to  me,  with  the  letter  now  produced  to  me  and 
marked  A. 

4.  On  the  day  of  I  forwarded  the  writ  and 
copy  to  C.  D.  at  ,  being  the  place  referred  to  in  the 
said  exhibit  A,  as  the  place  to  which  the  said  defendant 
A.  B.  had  removed,  with  instructions,  &c. 

5.  {8et  out  in  detail,  with  dates,  the  various  efforts  made 
to  effect  service  within  the  prescribed  time,  or  other  reasons 
why  service  has  not  been  made,  and  then  proceed:) 

6.  I  have  endeavoured  to  prosecute  this  action  with  effect, 
and  without  unnecessary  delay,  and  the  delay  which  has  arisen 
in  serving  the  said  defendant  with  the  said  writ  has  not  been 
intentional,  but  has  arisen  solely  from  the  difficulty  in  trac- 
ing the  said  defendant,  as  hereinafter  stated.  {According  to 
the  fact.) 


68 

Order  for  re- 
newal of  writ 
of  summons. 


Order  for  Renewal  of  Writ  of  Summons.    {Rule  132). 

In  the  High  Court  of  Justice. 

The  Master  in  Chambers  {or  as  may  be) 

[Date.] 

Between  Plaintiff, 

and 

Defendant. 

1.  Upon  the  application  of  ,  and  upon  reading  the 

afl&davit  of  filed,  and  upon  hearing  the  Solicitor  for 


(a)  See  Bule  132. 

(5)   Con.  Rules,  1897,  Form  106. 
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2.  It  is  ordered  that  the  writ  in  this  action  be  renewed 
for  twelve  months  from  the  date  of  this  order  (c). 

Con.  Eules  1888,  Form  134. 


Praecipe  for  renewed  writ :  see  No.  377.  Praecipe  for 

renewed  writ. 


Section  TV. — Service  of  Writs  and  Affidavits  of 
Service. 

Affidavit  of  Service  of  Writ  of  Summons.     (Rules  145-150). 

•70 

In  the  High  Court  of  Justice.  Affidavit  of 

jDersonal  ser- 

Between  A.B.,  Plaintiff,        vice,  (d) 
and 
CD.,  Defendant. 

I,  of  make  oath  and  say 

as  follows : — 

(1)1  did  on  the  day  of  19     ,  personally 

serve  CD.,  the  above-named  defendant  in  this  action  with  a 
true  copy  of  the  writ  of  summons  (or  notice  of  the  writ  of 
summons)  herein,  hereto  annexed,  by  delivering  the  same  to 
and  leaving  the  same  with  the  said  defendant  on  the  day  last 
aforesaid  at  in  the  County  of 

(2)  Upon  the  said  copy  so  served  as  aforesaid  was  in- 
dorsed at  the  time  of  such  service  true  copies  of  all  the  in- 
dorsements appearing  upon  the  said  original  writ  of  summons 
(or  notice)  except  the  indorsement  hereinafter  mentioned. 

(3)  To  effect  such  service  I  necessarily  travelled        miles. 

(4)  Subsequently,  namely  upon  the  day  of 

I  did  indorse  upon  the  said  original  writ  of  summons  (or 
notice)  the  day  of  the  month  and  week  of  such  service. 

Sworn,  &c. 

Con.  Eules,  1888,  Form  45. 

(c)  A  writ  of  summons  cannot  be  renewed  after  its  expiration: 
Rule  132  (1);  nor  can  it  be  renewed  without  an  order:  Gilmour  v. 
Magee,  14  P.  R.  120. 

(d)  Con.  Rules,  1897,  Form  17. 
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(Shortened  style  of  cause :  see  Form  25.) 

•71 

Acceptance  of        I  accept  servicG  this  day  of  the  writ  of  summons  herein 

s«rTice  of  writ  as  Solicitor  for  the  defendants   C.  D.,  and  G.  H.    [and    1 
(^J)      *'^*°''     undertake  to  enter  an  appearance  therein  within  ten  days 
(Or  as  may  he)   from  this  date  inclusive  on  behalf  of  the 
said  defendants  C.  D.  and  G.  H.]. 

Dated  this  day  \  Y.Z., 

of  19     .     }■        Solicitor  for  Defendants 

C.  D.  andG.  H. 
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Affidavit  of 
service  on 
manager  of  a 
firm. 


(Formal  parts  as  in  No.  744.) 

1.  I  did  on  the  day  of  19  ,  at  being 
the  principal  place,  within  the  jurisdiction  of  this  Honour- 
able Court,  of  business  of  the  above  named  defendant  part- 
nership serve  the  person  having  at  the  time  of  such 
service  the  control  or  management  of  the  said  partnership 
business  there  personally,  with  a  true  copy  of  the  writ  of 
summons  herein  hereto  annexed,  by  delivering  the  same  to 
and  leaving  the  same  with  the  said 

2.  As  in  paragrajjJi'  2,  No.  70. 

3.  At  the  time  of  the  said  service  I  delivered  to  the  per- 
son so  served  as  aforesaid  a  true  copy  of  the  notice  also  hereto 
annexed. 


4. 
5. 


As  in  paragraphs  .3  and  4,  No.  70. 


T3 

Affidavit  of 
service  on 
partntr. 


(Formal  parts  as  in  preceding  Form.) 

1.  I  did  on  the  day  of  19  ,  personally  serve 
CD.  the  partner  in  the  above  named  defendant  firm  of  CD. 
&  Co.,  with  a  true  copy  of  the  writ  of  summons  herein  hereto 
annexed  by  delivering  the  same  to  and  leaving  the  same  with 
the  said  CD.  on  the  day  last  aforesaid  at  in  the  County 
of 

2.  I  did  at  the  time  of  such  service  deliver  to  the  said  CD. 
a  true  copy  of  the  notice  also  hereto  annexed. 

As  in  paragraphs  3  and  4,  No.  70. 


(a)   This  acceptance  of  seiTice  must  be   verified   by   affidavit    in 
order  to  enter  judgment  for  default  of  appearance:  see  Rule  574. 
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(Court  and  style  of  cause:  see  No.  35.)  ^ 

Take  notice  that  the  writ  served  herewith  is  served  on  Notice  to 
you  as  a  person  having  the  control  or  the  management  of  the  ™i.^'*|hen°^  * 
partnership  business  of  the  above  named  firm  of       {if  he  be  served  with 
also  a  partner  add  "  and  also  a  partner  in  the  said  firm  ") .       T"^  ^°^  *^® 

Plaintiffs'  Solicitors. 


Order  for  Substituted  Service.     {Rules  146,  167.) 


•75 


In  the  High  Court  of  Justice.  Order  for  sub- 

stitutional ser- 
The  Master  in  Chambers  {or  as  may  be)  vice,  (a) 

[Date.] 

Between  Plaintiff, 

and 

Defendant. 

1.  Upon  the  application  of  ,  and  upon  reading  the 
affidavit  of  filed,  and  upon  hearing  the  Solicitor  for 
the  plaintiff 

2.  It  is  ordered  that  service  of  a  copy  of  this  order,  and 
of  a  copy  of  the  writ  of  summons  in  this  action,  by  sending 
the  same  by  ^  prepaid  and  registered  post  letter,  addressed 
to  the  defendant  (&),  at  ,  shall  be  good  and  sufficient  ser- 
vice of  the  writ. 

Con.  Kules,  1888,  Form  122. 


{Formal  parts:  see  No.  744.) 

I,  of  the  City  of  in  the  County  of  ,  Affidavit  in 

Solicitor  for  the  plaintiff,  make  oath  and  say : —  support  of 

r  ^  J  motion  for 

1.  I  am  the  Solicitor  for  the  plaintiff  herein.  substitutional 

^  service. 

2.  On  the  day  of  19  ,  I  delivered  a  Writ 
of  Summons  herein  and  a  copy  thereof  to  the  Sheriff  of  the 
County  of  with  instructions  to  him  to  effect  service 
thereof  upon  the  above  named  defendant. 


(c)  Con.  Rules,  1897,  Form  107. 

(ft)  Where  substituted  service  has  been  ordered  in  some  other  man- 
ner than  by  mailing  an  order  may  be  framed  accordingly  from  the 
above  form. 

F— 3 
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3.  The  said  Sheriff  has  not  been  able  to  effect  such  service, 
and  I  have  received  from  him  the  letter  now  shewn  to  me 
and  marked  Exhibit  "  A,"  as  to  the  efforts  which  he  has 
made  to  effect  service  of  the  said  writ. 

4.  Shew  grounds  for  substitutional  service  in  the  manner 
proposed. 

{The  affidavit  may  he  made  by  the  officer  who  has  at- 
tempted to  effect  personal  service,  or  such  affidavit  may  be 
used  in  addition  to  the  affidavit  of  the  Solicitor.) 


7"7  {Formal  parts  as  in  No.  902.) 

Order  for  sub-  .  nni,  ■  <.  i.  ,,  ■       , 

stituted  ser-  It  IS  Ordered  that  service  oi  a  copy  of  the  writ  of  summons 

vice  on  agent   j^^  ^j^jg  action  and  of  this  order  upon  CD.  Ttoffether  with 

ing.  service  of  a  copy  of  each  by  sending  the  same  by  post  by 

prepaid  letter  directed  to  the  defendant  at         ]  be  good  and 

sufficient  service  of  the  writ  of  summons  herein. 


■78 


cation. 


Order  for  ser-    I^  the  High   Court  of  JusticO. 
vice  by  publi- ,  ° 

[The  Master  in  Chambers] 

the  day  of  A.D.  19 

Between  A.B.^ 

Plaintiff, 
and 
CD.,  E.F.  and  G.F., 

Defendants. 
Upon  the  application  of  the  plaintiff,  upon  hearing  the 
solicitor  for  the  applicant,  and  upon  reading  the  affidavit  of 
and  filed  herein. 

(1)  It  is  ordered  that  service  upon  the  defendants  E.F. 
and  G.F.  of  the  writ  of  summons  and  statement  of  claim 
in  this  action  by  publishing  this  order,  together  with  the 
notice  thereon  indorsed  [once  a  week  for  three  weeks  preced- 
ing the  25th  day  October,  19  ,  in  "  The  Globe  "  newspaper, 
published  at  Toronto,  as  may  he  directed]  be  deemed  good 
and  sufficient  service  of  said  writ  and  statement  of  claim. 

(2)  And  it  is  further  ordered  that  the  said  defendants 
E.F.  and  G.F.  do  enter  an  appearance  and  file  their  statement 
of  defence  to  the  said  wTit  of  summons  in  [the  Central  Office 
at  Osgoode  Hall  in  the  City  of  Toronto]  on  or  before  the 

day  of  A.D.  19     . 

(Signed)         J.  W. 
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Notice.  ^^ 

The  plaintiff's  claim  is  on  a  mortgage  dated  the  Hth  ^p'^^^g^^^^j 
April,  19     ,  made  by  the  defendant,  E.F,  and  his  wife,  G.F.  published 
to  A.B.  wi*h  the 

order. 

And  the  plaintiff  claims  that  there  is  now  due  for  prin- 
cipal the  sum  of  $3,500,  and  for  interest  the  sum  of  $134.87, 
and  the  plaintiff  claims  that  the  said  mortgage  may  be  en- 
forced by  foreclosure  {or  as  the  case  may  be). 

(Signed)         J.  W. 


(Formal  parts:  see  No.  741:). 


SO 


I  ,  of  ,  in  the  County  of  [yeoman]   (Or  as  Affidavit 

may  he),  make  oath  and  say:  Ktionll^' 

1.  That  I  did,  on  the         day  of  ,  19     ,  personally  "^^y^^^  ""^ 

serve  [John  Brown,  Esquire,  of  the  City  of  ,  Solicitor] 

(Or  other  person  on  whom  service  is  directed  to  he  effected), 
with  a  true  copy  of  the  writ  of  summons  hereto  annexed  by 
delivering  the  same  to  and  leaving  the  same  with  the  said 
[John  Brown],  at  the  office  of  the  said  John  Brown,  in  the 
said  City  of  ,  and  at  the  same  time  and  place  I  did  also 
personally  serve  the  said  [John  Brown]  with  the  order  now 
shewn  to  me,  and  marked  as  Exhibit  A  (a),  by  delivering 
to  and  leaving  with  him  a  true  copy  of  tlie  said  order. 


{Formal  parts:  as  in  No.  744.) 

1.  That  I  did   on  the  fifteenth  day  of  June,  19     ,  serve  Affidavit 

the  Defendant  CD.,  with  a  true  copy  of  the  writ  of  summons  Pr°^>"^  ^^f- 

.  .  .  *     vicB  oi  writ  by 

herein  hereto  annexed  by  mailing  the  same,  together  with  mailing, 
a  true  copy  of  the  order  now  produced  and   shewn  to  me 
marked  A.   (a),  through  the  General  Post  Office,  in  a  pre- 
paid registered  letter  addressed  to  the  Defendant,  CD.,  as 
follows : — 

"  Mr.  C  D., 

"  Bay  City  Post  Office, 
"  Michigan, 

"  U.  S.  A." 


(«)  The   Exhibit  is  the  order   allowing  service  to  be  effected   in 
the  manner  sworn  to. 
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Affidavit 
proving  publi 
cation  of  ad- 
vertisement. 


(Formal  parts:  as  in  No.  744.) 

1.  A  true  copy  of  the  advertisement  now  produced  and 
shewn  to  me,  marked  as  Exhibit  A.,  appeared  and  was 
published  in  each  issue  of  the  newspaper,  published  at 

on  the  and  days  of 

2.  I  have  examined  copies  of  the  said  newspaper 
issued  at             on  each  of  the  said  days. 

Sworn,  &c. 


on  CJorpora 
tion.     (a) 


[Sheriff's  officer] 
serve  the  def  end- 


„^  (Formal  parts:  as  in  Form  No.  744.) 

Affidavit  of  I,  ,  of  ,  in  the  County  of 

on^n^rtmrT^'  (^^  ^'^  "^^V  ^^) >  ™^^G  oath  and  say: 

1.  I  did  on  the  day  of  ,  19 

ants  [The  Ontario  Company,  Limited]  with  a  true  copy 

of  the  writ  of  summons  herein  hereto  annexed,  by  delivering 
the  same  to  and  leaving  the  same  with  Mr.  A.  B.,  the  Presi- 
dent (or  as  may  })e),oi  the  said  The  Ontario  Company, 
Limited,  at  the  head  oflBce  (a)  of  the  said  Company,  at  the 
Town  of  ,  in  the  County  of 
(Continue  as  in  Form  70,  according  to  the  circumstances.) 


S3 

Affidavit  in 
support  of  , 

motion  for  ser-  01 
vice  of  writ  by 
publication  of 
an  advertise- 
ment. 


(Formal  parts:  see  No.  744.) 

1.  The  plaintiff's  writ  in  this  cause  was  filed  on  the 
,19     ,  against  the  defendant  A.  B. 

2.  Shew  the  circumstances  under  which  the  order  is  ap- 
plied for,  such  as  that  the  defendant  is  temporarily  ahiscnt 
from  his  usual  place  of  residence,  and  that  upon  inquiry  at 
his  usual  place  of  abode  he  could  not  he  found,  so  as  to  be 
served  with  a  copy  of  the  writ  or  other  process;  or  that  there 
is  just  ground  to  believe  that  he  has  gone  out  of  the  jurisdic- 
tion, or  otherwise  absconded,  to  avoid  being  served  with  the 
copy  of  the  writ  or  other  process  of  the  Court.  Shew  that  the 
proposed  manner  of  advertising  is  likely  to  come  to  defend- 
ant's knowledge.  It  should  also  be  shewn  whether  or  not  the 
defendant  has  left  any  relations  within  the  jurisdiction ;  and 
if  he  have,  an  affidavit  should  be  obtained  from  some  or  one 
uf  them,  as  to  his  whereabouts,  or  if  they  refuse  to  mct^e  affi- 
davit they  may  be  orally  examined  before  a  Local  Registrar, 
Master,  Deputy  Clerk  of  the  Crown,  or  Special  Examiner,  as 
to  the  defendant's  wheredbouts  (&). 


(a)  See  Rules  159-161. 


(6)  See  Rules  443  and  491. 


diction. 
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Section  Y. — Service  Out  of  the  Jurisdiction.  g^ 

Affidavit  to 
In  the  High  Court  of  Justice.  obtain  leave  to 

serve  writ  out 

In  the  matter  of  The  Ontario  Judicature  Act,         ^!A^1^''"' 
And  in  the  matter  of  an  intended  action  between 
A.B.,  Plaintiff, 

and 
C.  D.  and  E.  F.,  Defendants. 

I,  ,  oi  l<&c.,  see  No.  74:4:]. 

1.  That  I  am  desirous  of  commencing  an  action  in  this 
Honourable  Court  against  the  above  named  defendants  for  the 
•purpose  of  (here  state  the  cause  of  action  hringing  the  case 
'within  one  of  the  classes  mentioned  in  Con.  Rule  162,  e.g., 
recovering  possession  of  (describing  lands  within  the  jurisdic- 
tion) ; 

Or,  construing  the  will  of  X.  L.,  in  so  far  as  it  effects 
the  following  lands,  viz.,  (describing  lands  within  the  juris- 
diction) ; 

Or,  recovering  from  the  said  CD.  &  E.F.,  who  are 
domiciled  or  ordinarily  resident  within  the  jurisdiction  of 
this  Honourable  Court,  though  now  temporarily  absent  there- 
from the  sum  of  $  due  and  owing  on  (titate  nature 
of  debt) ; 

Or,  administering  the  estate  of  the  late  E.  T,  deceased, 
who  at  the  time  of  his  death  was  domiciled  at  within 

the  jurisdiction  of  this  Honourable  Court; 

Or  obtaining  the  due  execution  of  the  trusts  of  a  certain 
deed  of  assignment  for  the  benefit  of  creditors,  made  by  D.  B., 
of  to  the  said  C.  D.  and  E.  F.,  whereby  certain  real 

and  personal  property  situate  within  the  jurisdiction  of  this 
Honourable  Court  was  assigned  to  the  said  C.  D.  and  E.  F., 
for  the  benefit  of  the  citeditors  of  the  said  D.  B.  of  whom  I  am 
one; 

Or,  recovering  damages  for  the  breach  within  the  juris- 
diction of  this  Honourable  Court  of  a  contract  to  accept  and 
pay  for  lumber; 

Or,  obtaining  an  injunction  to  restrain  the  defendants  from 
transferring  or  otherwise  parting  with  100  shares  of  the 
Canadian  Bank  of  Commerce. 

2.  [//  so,  and  where  the  proposed  action  is  founded  upon 
a  contract  or  judgment,']  The  said  defendants  have  assets 
within  the  jurisdiction   of  this   Honourable   Court   to  the 
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amount  of  $200  at  least  which  would  be  liable  for  the  satis- 
faction of  my  [or  the  said  A.  B.'sJ  claim  aforesaid  in  case 
I  [or  the  said  A.B.]  should  recover  judgment  in  the  proposed 
action. 

3.  I  am  advised  and  believe  that  I  [or  the  said  A.B.] 
have  [or  has]  a  good  cause  of  action  against  the  said  CD.  and 
E.F.,  in  respect  of  the  matters  aforesaid. 

4.  The  said  defendants  reside  or  may  probably  be  found 
at  in  the  of  out  of  the  jurisdiction  of 
this  Honourable  Court  and  the  said  CD.  is  a  British  subject, 
and  the  said  E.F.  is  not  a  British  subject. 


Order  for  Service  out  of  the  Jurisdiction.     (Rules  162,  (&c.) 
Order  for  ser  In  the  High  Court  of  Justice. 

vice  out  of  the  ° 

jurisdiction. 

(«)  Name  of  the  Judge  or  Officer.']  [Date.] 


In  Chambers, 


Between  Plaintiff, 

and 
Defendant. 


1.  Upon  the  application  of  ,  and  upon  reading  the 
affidavit  of  filed,  and  upon  hearing  the  Solicitor 
{or  Counsel)  for  the  plaintiff 

2.  It  is  ordered  that  the  plaintiff  be  at  liberty  to  issue 
a  writ  of  summons  for  service  out  of  the  jurisdiction  on  the 
defendant  who  resides  at 

3.  And  it  is  further  ordered  that  service  of  the  said  writ 
'i  summons  and  of  this  order  upon  the  defendant  at 

aforesaid,  shall  be  good  and  sufficient  service  of  the 
said  writ  upon  the  said  defendant. 

4.  And  it  is  further  ordered  that  the  time  for  appearance 
to  the  said  writ  be  within  days  after  the  service  thereof. 

5.  And  it  is  further  ordered  that  the  costs  of  this  applica- 
tion be 

Con.  Eules,  1888,  Form  121. 


(o)  Con.  Rules,  1897,  Form  108. 
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(Formal  parts:  as  in  No.  744.)  j^^ 

1.  I  did  on  the  day  of  19     ?  serve  the  Affidavit  of 
above  named  defendant,  who  is  not  a  British  subject,  with  no't^ce^o'f  writ 
a  notice  of  the  writ  of  summons  in  this  action,  which  writ  on  foreign 
appeared  to  me  to  have  been  regularly  issued  out  of  the  [Cen-  ol!tario '"'  °^ 
tral    Office    of    the   High    Court    of    Justice]    against   the 

above  named  defendant  at  the  suit  of  the  above  named  plain- 
tiff, and  was  dated  on  the  day  of  19  ,  by  deliver- 
ing the  said  notice  to  and  leaving  the  same  with  the  said  de- 
fendant personally  at                    in  [Cuba]. 

2.  At  the  time  of  the  service  of  the  said  notice  the  said 
writ  and  the  said  notice  appeared  to  be  subscribed  and  in- 
dorsed in  the  manner  and  form  prescribed  by  the  Kules  of  the 
Supreme  Court. 

3.  The  said  notice  at  the  time  of  service  thereof  purported 
to  be  signed  and  was,  as  1  am  informed  and  verily  believe, 
signed  by  of  ,  the  above  named  plaintiff  (or  by 

of  ,  the  Solicitor  for  the  above  named  plain- 

tiff). 

4.  A  true  copy  of  the  said  notice  is  now  produced  and 
shewn  to  me  and  marked  "  A." 

5.  I. did  afterwards,  namely,  on  the  day  of 
19     ,  indorse  upon  the  said  notice  the  year  and  the  day 

of  the  month  and  week  of  the  service  of  the  said  copy. 


S7 

1.  On  the  day  of  19     ,  I  duly  served  Another  form. 

tlie  above  named  defendant  with  a  notice  of  the  Writ  of  Sum- 
mons in  this  action,  a  true  copy  of  which  notice  is  now  pro- 
duced and  shewn  to  me  and  marked  "  A,"  by  delivering  the 
said  notice  to  and  leaving  the  same  with  the  said  defendant 
personally  at  in  [Cuba]. 

2.  The  same  as  par.  5  in  preceding  form. 


Section  VI. — Setting  Aside  Weit  of  Summons  oe  Seevice 

Theeeof. 

(Formal  parts:  see  No.  403.) 

HH 
On  the  part  of  the  defendant  CD.  that  the  writ  of  sum-  Notice  of 

mens  in  this  action  and  all  subsequent  proceedings  therein,  motion  to  set 
and  also  the  conditional  appearance  to  the  said  writ  of  sum-  t^ummo."!  etc. 
mons  entered  by  the  said  defendant  may  be  set "  aside   [if 
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others  are  the  defendants,  as  against  the  said  C.  Z>.],  on  the 
ground  that  {^specify  grounds,  e.g.,  the  writ  of  summons  was 
served  out  of  the  jurisdiction  of  this  Honourable  Court,  in- 
dorsed with  a  claim  which  is  not  within  any  of  the  causes  of 
action  specified  in  Consolidated  Rule  162;  or  the  said  writ  of 
summons  has  no  statement  indorsed  thereon  of  the  nature  of 
the  claim  made,  or  of  the  relief  or  remedy  required  in  the  ac- 
tion as  Required  by  the  Consolidated  Rules  in  that  behalf;  or 
the  said  writ  has  no  claim  indorsed  thereon  of  the  amount 
claimed  by  the  plaintiff  for  debt  or  costs;  or  the  said  writ  of 
summons  has  no  address  for  service  indorsed  thereon;  or  the 
address  for  service  indorsed  on  the  said  writ  of  summons  is 
illusory  or  fictitious,]  and  that  the  plaintiff  may  be  ordered 
to  pay  the  said  defendant's  costs  of  entering  a  conditional 
appearance  and  of  this  application. 
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{Formal  parts:  see  No.  403.) 


aside  service. 


Notice  of  mo-        Qn  the  part  of  the  defendant  CD.  that  the  order  dated 
charg-e  order    the  day  of  ,  made  in  this  action  whereby  service 

allowing ser».  of  the  Writ  of  summons  (or  notice  of  the  writ  of  summons), 
Jurfsdicftion*  ^  ^^  this   action  on  the  defendant  CD.  at  in 

and  to  set       the  of  ,  out  of  the  jurisdiction 

of  this  Honourable  Court  was  allowed,  may  be  discharged; 
and  that  the  service  of  the  said  writ  (or  notice  of  the  said 
writ),  and  all  subsequent  proceedings  in  this  action,  (if  so, 
and  the  judgment  entered  herein)  ;  and  also  the  conditional 
appearance  to  the  said  writ  of  summons  entered  by  the  said 
defendant  may  be  set  aside  [if  there  are  other  defendants  not 
moving,  as  against  the  defendant  CD.'],  on  the  ground  that 
the  land  [or  other  property,  describing  it,  which  is  the  subject 
of  the  action]  which  is  the  subject  matter  of  this  action  is  not, 
nor  is  any  part  thereof  situate  within  the  jurisdiction  of  this 
Honourable  Court;  or  the  land  [or  other  property  as  may  be] 
affected  by  the  deed  [or  will,  or  as  may  be],  which  is  the  sub- 
ject matter  of  this  action,  is  not  nor  is  any  part  thereof, 
situate  within  the  jurisdiction  of  this  Honourable  Court;  or 
the  contract  which  is  sought  to  be  enforced  [or  rescinded;  or 
dissolved ;  or  annulled ;  or  for  the  breach  whereof  damages  or 
other  relief  are  or  is  demanded,  or  as  may  be],  in  this  action 
was  not  made  or  entered  into,  nor  has  there  been  any  breach 
thereof,  within  the  jurisdiction  of  this  Honourable  Court ;  or 
the  act  [or  thing]  in  respect  whereof  damages  are  sought  to  be 
secured  in  this  action  was  not  done  within  the  jurisdiction  of 
this  Hono'urable  Court ;  or  the  application  for  the  said  order 
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was  not  supported  by  the  evidence  required  by  the  Consoli- 
dated Eules  of  the  Supreme  Court,  Eule  163 ;  or  that  defen- 
dant CD.  had  not  at  the  time  of  the  issue  of  the  said  writ  of 
summons  any  assets  whatever  within  the  jurisdiction  of  this 
Honourable  Court. 

And  that  the  plaintiff  may  be  ordered  to  pay  to  the  said 
defendant  CD.  his  costs  of  entering  a  conditional  appearance 
and  his  costs  of  this  application. 

Note. — When  the  motion  is  merely  to  set  aside  the  service  of  the 
writ  this  form  must  be  modified  accordingly. 


(Formal  parts:  see  No.  744.)  qq 

1.  On  thie  day  of  ,  19     ,  I  [or  the  above  named  t^^Toilo- 
defendant  CD.]  was  served  at  ,  in  the  State  of  ,  tion  to  set 
one  of  the  United  States  of  America  [or  as  may  1)6],  out  of  *^  d^^ervf ^* 
the  jurisdiction  of  this  Honourable  Court,  with  the  paper  and  order 
writing  now   shewn  to   me   and   marked   "  A,"  which  pur- allowing  same, 
ports  to  be  a  copy  of  [or  ai  notice  of]  a  writ  of  summons  issued 

out  of  this  Honourable  Court  on  the  day  of  ,  19     . 

2.  On  the  day  of  ,19  ,  a  conditional  ap- 
pearance to  the  said  writ  of  sum^mons  was  duly  entered  on 
my  behalf  [or  on  behalf  of  the  said  defendant  C.D.] 

3.  [State  facts  relied  on  as  a  ground  for  setting  aside  the 
proceedings,  sought  to  he  set  osicZe.] 


Section'    VII. — Disclosure    by    Solicitors    of    their 

Authority  to  Act,  &c.  91 

In  the  Demand  on 

plaintiff's  soli- 

.  [Siyle  of  cause,  see  No.  35.1  citor  as  to 

~  whether  writ 

felR^ —  issued  by  his 

A  writ  of  summons,  dated  the  day  of  ,  A.D.  '^"^hority.  (a) 

19  ,  has  been  issued  against  the  above  mentioned  defendant 
in  this  action,  and  on  said  writ  is  indorsed  a  statement  that 
the  same  was  issued  by  you  as  the  above  mentioned  plaintiff's 
solicitor ;  on  behalf  of  the  defendant  I  demand  of  you  to  de- 
clare to  me  in  writing  forthwith,  whether  such  writ  has  been 
isisued  by  you,  or  with  your  authority  and  privity. 

Dated,  &c. 

Yours,  &c.. 
To  Mr.  A.  B.  Defendant's  Solicitor. 

(a)  See  Bule  143. 
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»3 

Notice  of  mo- 
tion to  stay 
proceedings 
until  reply. 
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(Formal  parts,  see  No.  403.) 

For  an  order  that  all  proceedings  upon  the  writ  of  sum- 
mons in  this  action  may  be  stayed  [if  there  are  other  defen- 
dants, add  as  against  the  applicant],  until  whose  name 
is  indorsed  on  the  said  writ  as  that  of  the  solicitor  issuing  the 
same  shall  have  declared  to  the  applicant  whether  the  said 
writ  was  so  issued  by  him  or  with  his  privity. 


03 

Affidavit,  in 
support. 


(Formal  pa/rts,  see  No.  744.) 

1.  On  the  day  of  ,  19  ,  I  (the  above  named 
defendant)  was  served  with  the  document  now  produced  and 
shewn  to  me  and  marked  "  A,"  which  purports  to  be  a  copy  of 
the  writ  of  summons  and  indorsements  thereon  issued  out  of 
this  Court  on  the           day  of  ,  19     . 

2.  On  the  day  of  ,  19  ,  I  served  Mr.  , 
whose  name  is  indorsed  on  the  said  document  as  that  of  the 
solicitor  issuing  the  said  writ,  with  a  demand  in  writing  by 
(or  on  behalf  of)  the  defendant,  ,  requiring  the  said 
Mr.  to  declare  forthwith  whether  such  writ  was  issued 
by  him  or  with  his  authority  or  privity,  by  delivering  the  said 
demand  to  him  personally  [or  by  leaving  the  said  demand 
with  ,  a  clerk  in  the  office  of  the  said  Mr.  ,  at 
mentioned  the  address  for  service  on  the  said  writ.] 

3.  The  said  Mr.  has  not  declared  whether  the  said 
writ  was  or  was  not  issued  by  him  or  with  his  authority  or 
privity. 


04 


(Style,  &c.,  as  in  No.  91.) 


Declaration  by  SlR^ 

solicitor  that 

writ  was  so  The  writ  of  summons  in  this  action  was  issued  by  me  [or 

issued.  ^y-^j^  j^y  authority  or  privity,  as  the  case  may  he.'] 


Dated,  &c. 


To  Mr. 


Yours,  &c., 

Plaintiff's  Solicitor. 
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(Style,  &c.,  as  in  No.  91.)  »5 

Declaration 
SlK^ —  that  writ  was 

The  writ  of  summons  herein  was  not  issued  by  me,  or  with°°* «°  '^^^''^i- 
my  authority  or  privity. 

Dated,  &c. 

Yours,  &c., 
To  Mr.  A.  B. 


(Formal  parts,  as  in  No.  403.)  9^ 

For  an  order  that  the  plaintiff's  solicitor,  Mr.  A.  B.,  do  Not'^e^o^f J""" 

declare  in  writing  to  the  defendant's  solicitor  herein,  within  order  that  the 
days,  the  profession,  occupation  or  quality,  and  pl^ce  p'amtiflrs^soli- 

of  abode  of  the  plaintiff.  the  occupation 

and  abode  of 
the  plaintiff. 
(a) 

(Formal  parts,  as  in  No.  902.)  97 

That  Mr.  A.  B.,  the  plaintiff's  solicitor,  do  within         days  Orderthereon. 
from  this  date  declare  in  writing  to  the  defendant's  solicitor 
herein,  the  profession,  occupation  or  quality,  and  place  of 
abode  of  the  plaintiff. 


(Style,  &c.,  as  in  No.  91.)  ^^ 

The  plaintiff  herein  is  a  .        ,  and  his  place  of  abode  Declaration 

is  street,  in  the  of  ,  in  the  County  *^^'^^""^^'"- 

of 

Dated  this_,  &c. 

Yours,  &c., 

To  Mr.  A.  B., 

Defendant's    Solicitor.  Plaintiff's    Solicitor. 


(Formal  parts:  see  No.  91.) 

Take  notice  that  you  are  hereby  required  by  [or  on  behalf  Demand  of 
of]  the.  defendant  CD.,  to  declare  forthwith  pursuant  to  the  "ames  of  per- 
Consolidated  Rvilo  144,  the  names  and  places  of  residence  of  ^^g^^^i^  suing 
alJ  the  persons  constituting  the  firm  of  "  A.B.  &  Co.,"  named  as  plaintiffs.  (6) 
as  plaintiffs  in  the  writ  of  summons  in  the  action. 

(a)  See  Rule  143  (2). 

(&)  Where  a  partnership  is  carrying  on  business  in  Ontario  for 
trading,  manufacturing,  or  mining  purposes  the  names  of  the  individu- 
als composing  the  firm  must  be  registered  in  the  registry  division  in 
which  the  business  is  to  be  carried  on.     R.  S.  O.  (1897)  c.  152,  s.  1. 
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(Formal  parts:  see  No.  91.) 
lOO 

^P^y  *o  Take  notice  that  the  names  and  places  of  residence  of  all 

the  persons  constituting  the  firm  of  "  A.B.  &  Co.,"  named  as 
plaintiffs  in  the  writ  of  summons  in  this  action  are  as  follows : 
D.A.,  whose  place  of  residence  is  in  the  County  of  ; 

W.B.,  whose  place  of  residence  is,  &c.;  and  F.L.,  whose  place 
of  residence  is,  &c. 


{Formal  parts:  see  No.  403.) 

lOl 

Notice  of  On  the  part  of  the  defendants  [or  defendant,  CD.],  that 

procee^dSgs**^  all  proceedings  in  this  action  be  stayed.     [If  there  are  other 

until  demand  defendants  than  the  applicant,  add,  as  against  the  defendant, 

complied  with  Q  j)'^^  until  a  statement  of  the  names  and  places  of -residence 

of  all  the  persons  constituting  the  firm  of  "A.B.  &  Co.," 

named  as  plaintiffs  in  the  writ  of  summons  in  this  action  shall 

have  been  furnished  to  the  defendants    [or  the  defendant, 

CD.],  or  their  {or  his]  solicitor,  and  that  the  plaintiffs  may 

bj  ordered  to  pay  to  the  applicants  their  [or  his]  costs  of  this 

motion. 


(Formal  parts:  see  No.  744.  V 
102 

mippc^/t.'' '°  On  the  day  of  ,19     , 1  served  Mr. 

the  solicitor  for  the  plaintiffs  in  this  action  {or  I  served  the 
plaintiffs  in  this  action]  with  a  true  copy  of  the  demand  in 
writing  by  {or  on  behalf  of  the  above  named  defendants, 
or  defendant  CD.]   requiring  the  said  Mr.  {or 

the  plaintiffs]  to  declare  forthwith  pursuant  to  Consolidated 
Eule  144,  the  names  and  places  of  residence  of  all  the  persons 
constituting  the  firm  of  "A.  B.  &  Co.,"  named  as  plaintiffs  in 
the  writ  of  summons  in  the  action,  which  demand  is  now 
shewn  to  me  and  marked  "  A.,"  by  {Here  state  how  the  service 
was  effected:  see  No.  93.] 

2.  [Shetv  that  the  demand  has  not  been  complied  with, 
either  by  reason  of  no  statement  having  been  furnished,  or 
beca/ase  the  statement  furnished  was  insufficient  or  untrue."] 
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(Formal  parts:  see  No.  403.) 

For    an   order    directing    the   plaintiffs  [or  defendants]  Notice  of 
[within  4  days]   do  deliver  to  the  applicant  a  statement  in  order  for 
writing  on  oath  of  the  names  and  addresses  of  the  persons  names  of  part- 
who  were  at  the  time  of  the  accruing  of  the  (alleged)  cause  ^^^^' 
01   action  herein  co-partners  in  the  above  named  firm  of 
&  Co.] 


Order  for  Names  of  Partners.     {Rules  144,  222.) 

104 
In  the  High  Court  of  Justice.  Order  for 

names  of  part- 

The  Master  in  Chambers  °^'^'-  <^) 

{or  as  may  he). 

[Date.] 

Between  Plaintiff, 

and 

Defendant. 

1.  Upon  the  application  of  ,  and  upon  reading  the 
affidavit  of  filed,  and  upon  hearing  the  Solicitor 
[or  Counsel]  for 

2.  It  is  ordered  that  the  furnish  the  with  a 
statement  in  writing,  verified  by  affidavit,  setting  forth  the 
names  of  the  persons  constituting  the  members  or  co-partners 
of  their  firm  (c),  and  that  the  costs  of  this  application  be 

See  Con.  Eules,  1888,  Form  131. 

(a)  See  Rules  144,  222. 

(6)  Con.  Rules  1897,  Form  113. 

(e)  Here  may  be  added  "  at  the  time  of  the  accruing  of  the  cause 
of  action  herein,"  or  "  on  the  day  of  19     ,"  as  may  be 

required. 
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CHAPTER  IV. 

APPEARANCE. 

Entry  of  Appearance,     {Rule  169.) 

[Title,  &c.] 


Appearance.  Enter  an  appearance  for  (giving  the  names  of  all  the  de- 

fendants for  whom  appearance  is  to  be  -entered)  in  this  action. 

Dated  the  day  of  ,  19     . 

(Signed) 
(Address) 

'yhe  said  defendant  require  (or  do  not  require^os  the 
case  may  be)  a  stalemehf  "of  claim  to  be  deliverecT  (In  the 
case  of  a  conditional  appearance  add,  without  prejudice  to  uhe 
right  of  the  defendant  to  dispute  the  jurisdiction  of  the  Court 
in  this  action  or  as  the  case  may  he.) 

(In  case  the  defendant  wishes  to  dispute  the  amount  claim- 
ed, and  to  make  no  other  defence,  the  following  may  he  add- 
ed), The  defendant  disputes  the  amount  claimed  by  the  plain- 
tiff (or  the  defendant  insists  that  the  amount  due  to  the  plain- 
tiff is  $  only?  or  the  defendant  insists  that  the  amount 
due  to  the  plaintiff  is,  $  for  principal,  and  $  for 
interest,  since  the  day  of  &c.,  and  no  more), 
as  the  case  may  he. 

Con.  Rules,  1888,  Form  93. 


j)earance  (b) 


Notice  of  Entry  of  Appearance.     (Rule  175.) 
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Notice  of  ap-  In  the  High  Court  of  Justice. 

Between 

Plaintiff, 
and 

Defendant. 

Take  notice,  that  have  this  day  entered  an  appear- 

ance at  for  the  defendant  to  the  writ  of 


(«)  Con.  Rules,  1897,  Form  27. 

(b)  Con.  Rules,  1897,  Form  4.5.     As  to  when  it  is  necessary  to 
give  notice  of  appearance,  see  Rules  175  and  183. 
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eummons  in  this  action.  {[Where  the  appearance  is  condi- 
tional or  without  prejudice  to  the  defendant's  right  to  dispute 
the  jurisdiction  of  the  Court,  it  sfiould  he  so  stated.] 

The  said  defendant       require       [w  do       not  require] 
delivery  of  a  statement  of  claim. 

Dated  the  day  of  18     . 

(Signed) 

Solicitor  for  the  defendant. 

Con.  Eules,  1888,  Form  13. 


[Title,  &c.,  as  in  the  writ.']  lA>y 

Enter  an  appearance  in  this  action  under  protest  for  C.  D.,  Appearance 
who  is  sued  as,  but  denies  that  he  is,  a  partner,  in  the  def  en-  under  protest 
dant  firm  of  &  Co.  («') 

Dated,  &c. 

{Signed) 
(Address) 


(Short  style  of  cause:  see  No.  26.) 
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Take  notice  that  I  have  on  this  day  entered  an  appearance  Notice  of 
to  the  writ  of  summons  in  this  action  under  protest  for  CD.,  appearance 
a  person  who  has  been  served  with  the  said  writ  as  a  partner  (c) 
in  the  above  named  firm  of 

To  the  above  named  plaintiff  and  to  his  solicitor. 

Dated,  &c. 

(Signed) 
(Address) 


(Formal  parts:  see  No.  902.) 

That  the  defendant  CD.  be  at  liberty  to  enter  a  conditional  Order  to  ent«r 
appearance  herein.  conditional 

^^  appearance,  (a) 

(c)  See  Rule  227.  (d)  See  Rule  173. 
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no  (Formal  parts:  see  No.  105.) 

^°°^'ra°"*\a)        Enter  an  appearance  for  CD.  in  this  action  without  preju- 
appearance.  a  ^^^  ^  ^^  right  to  movB  [against  the  regularity  of  the  writ  of 
proceedings  in  this  action,  Or  to  set  aside  the  writ  of  sum- 
mons, copy  and  service  thereof,  on  the  defendant  CD.,  and  all 
subsequent  proceedings  as  against  the  defendant  CD.]. 
Dated, 

(Signature  of  defendant  in  person, 
or  his  solicitor.) 


Entry  of  Appearance  in  action  for  Land  limiting  Defence. 
(Rule  184). 

Ill  [Title,  &c.] 

^tKmfor°^"^        Enter  an  appearance  for  the  defendant  in  this  action. 

land,  limiting  The  said  defendant  limits  his  defence  to  part  only  of  the  prop- 
defence.  (6)     erty  mentioned  in  the  writ  of  summons,  namely,  to 

Dated  the  day  of  ,  19     . 

(Signed) 

(Address) 

The  said  defendant  require  a  statement 

of  claim  to  be  delivered. 

Con.  Eules,  1888,  Form  94. 


-|-|o  Notice  Disputing  Amount.     (Rule  176.) 

Notice  disput-  jn  the  High  Court  of  Justice. 

ing  amount. (c)  *="  j    r,         ^    ■      ■  rv 

Between  A.B.,  Plamtiir, 
and 
CD.,  Defendant. 

Take  notice,  that  the  defendant  disputes  the  amount  claim- 
ed by  the  plaintiff  [or  the  defendant  insists  that  the  amount 
due  to  the  plaintiff  is  $  only;  or  the  defendant  insists 

that  the  amount  due  to  the  plaintiff  is  $         for  principal 
and  $  for  interest,  since  the  day  of  , 

&c.,  and  no  more,  as  the  case  may  he] 

Dated,  &c. 

(Signed) 

Solicitor  for  the  defendant. 
To  Con.  Eules,  1888,  Form  15. 

(a)  See  Frith  v.  De  las  Rivas,  69  L.  T.  383;  Moyer  v.  Glaretie,  7 
T  L.  R.  40;  Rowland  v.  Insurance  Co.  of  N.  A.,  16  P.  R.  874. 
(b)  Con.  Rules,  1897,  Form  28.        (0  Con.  Rules,  1897,  Form  46. 
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Notice  Limiting  Defence.     {Rule  184.) 
In  the  Hiffh  Court  of  Justice.  ?^otice  limit- 

°  ing  defence,  (a) 

Between  A.B.,  Plaintiff, 
and 
CD.  and  E.F.,  Defendants. 

The  defendant,  CD.,  limits  Jiis  defence  to  part  only  of  the 
property  mentioned  in  the  writ  in  this  action,  that  is  to  say, 
[to  the  north-west  quarter  of  the  lot.] 

Dated,  &c. 

Yours,  &c., 

G.H., 
To  Solicitor  for  the  said  defendant,  CD. 

Con.  Eules,  1888,  Form  14. 


{Style  of  action  as  in  the  writ.) 

Enter  an  appearance  for  E.F.  as  landlord  of  the  above  Appearance 
named  defendant  [where  an  order  has  lyeen  o&iaine^  by  landlord 

under  Rule  181,  add,  pursuant   to   the   order   herein   dated  ^j^*  ^*^f 
the  day  of  ,  19     .] 

Add  if  necessary:  The  said  E.F.  limits  his  defence  to  part 
only  of  the  property  mentioned  in  the  writ  of  summons, 
namely,  to  {describing  the  part). 

Dated,  &c.    See  Form  No.  105. 


Affidavit  hy  Landlord.     {Rule  180.) 

115 

In  the  High  Court  of  Justice.  Affidavit  for 

Between  A.B.,  Plaintiff^        S!fdiOTd°when 

Qjl^  not  made  a 

CD.,  Defendant,     ^^f^^^ant.  {e) 

I,  ,  of  ,  make  oath  and  say  as  follows : — 

I  am  in  possession  of  the  land  sought  to  be  recovered  in 

this  action  by  myself  [or  by  the  said  CD.,  my  tenant  {as 

the  case  may  he)]. 

Sworn,  &c. 

Con.  Eules,  1888,  Form  47. 

(d)  Con.  Rules,  1897;  Form  47.  (e)  Con.  Rules,  1897;  Form  18. 
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APPEARANCE. 


116  {Style  of  cause.  No.  25  or  26.) 

tenant  tohis  ■''•  hereby  notify  you  that  I  [or  the  above  named  defendant 

landlord  of  an  CD.],  was  on  the  day  of  ,  served  with  a  copy 

action  brought  q£  ^j^    ^j,^^  ^f  summons  in  this  action  annexed  hereto,  for  the 

for  recovery  of  ""  •  j;  xi.  /  jt, 

land.  recovery  of  possession  of  the  messuage  (or  as  the  case  may 

he)   and  premises  now  held  by  me   [or  by  the  said  CD.] 
as  your  tenant. 

Dated,  &c. 


To 


(Signed)  CD.  or  X.Y.,  solicitor  for  CD. 


On  the  part  of  A.B.,  that  he  may  be  at  liberty  to  appear 


{Formal  parts,  as  in  No.  403.) 

Notice  of 

leave*") person  ^^^  defend  this  action  [if  so,  as  landlord  of  the  above  named 
not  named  as   defendant  CD.   [as  to  being  part  of  the  property 

defendant  to    mentioned  in  the  writ  of  summons.! 

appear,  (a)  J 
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Affidavit  in 
support. 


{Formal  parts,  as  in  No.  744.) 

1.  This  action  is  brought  to  recover  possession  of  the 

2.  I  am  in  possession  [of  being  part  of  the  said 
premises]  of  the  said  premises  [if  so,  by  the  above  named  de- 
fendant C.D.  as  my  tenant.] 

[3.  Where  necessary:  On  the  3rd  day  of  June  last,  judg- 
ment was  entered  in  this  action  by  the  above  named  plaintiff. 
I  was  not  aware  that  this  action  had  been  brought  for  the 
recovery  of  the  said  premises  until  (specify  date  and  state  any 
other  circumstances  explaining  or  excusing  the  delay  in 
moving.)^ 
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Notice  of 
motion  to  set 
aside  an  unau- 
thorized 
appearance. 


(Formal  parts,  as  in  No.  403.) 

/  On  the  part  of  the  defendant  CD.  that  the  appearance 
entered  herein  on  behalf  of  the  applicant  may  be  set  aside 
as  irregular  on  the  ground  that  Mr.  ,  the  solicitor 

who  entered  such  appearance,  acted  without  any  authority 
from  the  applicant. 

And  that  the  said  (the  solicitor)  may  be  ordered 

to  pay  the  costs  of  this  application  between  solicitor  and  client. 

(a)  See  Rule  181. 


APPEARANCE.  51 

(Formal  parts,  as  in  No.  744.) 
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1.  I  have  not  been  served  with  a  writ  of  summons  in  this  Affidavit  in 
action,  nor  have  I  given  instructions  for  any  appearance  to  be  ^^^^^  ' 
entered  therein  in  my  behalf. 

2.  On  an  appearance  was  entered  on  my  behalf  by 

.  Solicitor  [and  the  plaintiff  has  on  the  day 

of  ,19     ,  delivered  a  statement  of  claim  herein]. 

3.  I  have  never  retained  the  said  Mr.  either  by  my- 
self or  by  my  agent,  or  authorized  him  to  act  as  my  solicitor 
in  this  action,  and  the  said  appearance  was  entered  by  him 
in  my  behalf  without  any  authority  from  me. 


(Formal  parts,  as  in  No.  744.) 

1.  I  did  on  the  day  of  A.D,  19     ,  duly  Affidavit  of 
search  in  the  book  kept  for  entering  appearances  in  the  office  ance*^^®*"^" 
t>f                      for  the  purpose  of  ascertaining  if  any  appear- 
ance had  been  entered  for  the  defendant  in  this  action. 

2.  No  appearance  had  then  been  entered  for  the  defendant 
as  appeared  by  the  said  book  and  I  verily  believe  that  the  de- 
fendant has  not  appeared  in  this  action. 


CHAPTER  V. 

PLEADINGS. 

Section  1. — Foi?m  of  Pleadings  Genekally. 
Form  of  Statement  of  Claim. 

General  form    I-'l  the  High   CoUlt  of  JustlCe. 

SfclaiT'a)  Writ  issued  3rd  September,  19     . 

Between  A.B.,  Plaintiff, 
and 
E.F.,  Defendant. 

Statement  of  Claim. 

1.  {Set  out  concisely  in  convenient  paragraphs  a  statement 
of  the  material  facts  relied  upon)  (&). 

2.  The  plaintiff  claims  $ 

The  plaintiff  proposes  that  this  action  shall  be  tried  at 
Whitby. 

Delivered  the  day  of  ?  1^     ,  by  X  } '., 

Plaintiff's  Solicitor. 

Con.  Eules,  1888,  Form  53. 


Notice  in  lieu  of  Statement  of  Claim.     (Rule  245.) 
S4 
Notice  in  lieu  In  the  High  Court  of  Justice. 

of  statement  .     .  ,    ,  j  ^  »   ta 

of  claim,  (c)  Writ  issued  the  day  of  A.D. 

Between  A.B.,  Plaintiff, 
and 
CD.,  Defendant. 

Notice  in  lieu  of  Statement  of  Claim. 

The  particulars  of  the  plaintiff's  claim  herein,  and  of  the 
relief  and  remedy  to  which  he  claims  to  be  entitled,  appear  by 
the  indorsement  upon  the  writ  of  summons. 

(a)  Con.  Bules,  1897;  Form  10. 

( h )  The  practice  is  very  general,  and  often  useful,  to  begin  a  state- 
ment of  claim  by  alleging  the  occupation  of  the  plaintiff  and  defen- 
dant thus : — 

1.  The  plaintiff  is   a  hardware   merchant   doing    business    in    the 
Town  of  


2.  The  defendant  is  a  farmer  residing  in  the  Township  of 
(c)   Con.  Rules.  1897;  Form  48. 


'    GENERAL   FORM   OF   PLEADINGS.  53 

The  plaintiff  proposes  that  this  action  shall  be  tried  at 
Dated,  &e. 

X.Y.,  of  No.  Toronto  Street,  Toronto. 

Solicitor  for  Plaintiff,  or  Plaintiff  in  person. 
Con.  Eules,  1888,  Fomi  16. 


Form  of  Statement  of  Defence.  »«« 

In  the  High  Court  of  Justice.  General  form 

o  ,  1    .        rt.        oi  statement 

Between  E.F.,  Plaintiff,     of  defence,  [d) 
and 
G.E.,  Defendant. 

Statement  of  Defence. 

1.  The  defendant  admits  the  allegations  in  the  1st  and 
2nd  paragraphs  of  the  plaintiff's  statement  of  claim. 

2.  {Set  out  concisely  in  convenient  paragraphs  a  statement 
of  the  material  facts  relied  upon). 

Delivered  the  day  of  19     ,  by  X.Y., 

of  Defendant's  Solicitor. 

Con.  Eules  1888,  Form  57. 


Form  of  Reply. 

(Title  as  in  statement  of  claim,  omitting  date  of  issue  of  writ.) 

Eeply. 

1.  (//  desired)  The  plaintiff  joins  issue  upon  the  defend-      126 
ant's  statement  of  defence.  S  reply.  ^(T 

2.  (Where  plaintiff  does  not  introduce  into  his  statement 
of  claim,  originally  or  hy  way  of  amendment,  the  allegations 
necessary  hy  way  of  reply  to  the  defence.) 

Set  out  concisely  in  convenient  paragraphs  the  material 
facts  relied  upon  in  reply. 

Delivered  the  day  of  19     ,  by  X.Y., 

of  Plaintiff's  Solicitor. 

Con.  Eules,  1888,  Form  62. 


(d)  Con.  Rules,  1897;  Form  11.  (e)   Con.  Rules,  1897;  Form  12. 


54  GENERAL   FORM   OF   PLEADINGS. 

Form  of  Defence  and  Counterclaim. 

?fTf?noe°and  ^^  ^^®  ^^^^   Couit  of  Justice. 

counter-claim.  Between  A.B.,  Plaintiff, 

and 
CD.,  Defendant. 

Where  a  third  person  as  well  as  the  plaintiff  is  made  a 
party  to  a  counterclaim  add  a  second  style  of  cause,  thus: 

And  between  CD.,  Plaintiff, 
and 
A.B.  and  E.F.,  Defendants. 
(By  counterclaim.) 

Statement  of  Defence  and  Counterclaim. 
The  defence  and  counterclaim  of  the  above  named  CD. 

1.  (Set  out  as  in  Form  No.  125  the  material  facts  relied 
on  hy  way  of  defence.) 

2.  By  way  of  counterclaim  the  defendant  says:  (Set  out 
by  reference  to  paragraphs  of  defence,  or,  as  in  the  case  of  a 
statement  of  claim  the  material  facts  relied  on  by  way  of 
counterclaim.) 

The  defendant  claims  (as  in  a  statement  of  claim,) 
Delivered  the  day  of  19     ,  by  X.Y.,  of 

Defendant's  Solicitor. 

Con.  Rules,  1888,  Form  84. 


128  Reply  to  Defence  and  Counterclaim. 

General  form  /-rrri. 

of  reply  and  (Where  plaintiff  does  not  introduce  into  his  statement  of 


counter-daim.  <^^^^'^^  originally  or  by  amendment,  the  allegations  necessary 


defence  to 

counter-cla.ix..  ,  ,  i  '  ,      n  -    ■,   ^ 

(6)  oy  way  of  reply  to  the  defence  and  counterclaim:) 

[Title  as  in  Defence  and  Counterclaim  (if  any).'] 

Reply  and  Defence  to  Counterclaim. 

1,  (Set  out  the  material  facts  relied  on  by  way  of  reply.) 
(A  joinder  of  issue  on  the  defence  or  paragraphs  thereof  may 
be  added.) 

Delivered  the  day  of  19     ,  by  X.Y., 

of  Plaintiff's  Solicitor. 

Con.  Rules,  1888,  Form  85. 


(a)  Con.  Kules,  1897;  Form  13. 
(6)  Con.  Rules,  1897;  Form  14. 
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Section    II. — Account. 

{Formal  parts:  see  No.  123.) 

1.  Between  the  month  of  19     ,  and  the  month  of  claims  on  an 

19     ,  the  plaintiff  supplied  the  defendant   with  meat  account, 
and  vegetables  and  furnished  from  time  to  time  accounts 
thereof  to  the  defendant  on  account  of  which  payments  were 
from  time  to  time  made  by  the  defendant  [and  in  like  man-  Account  ear- 
ner the  defendant  supplied  the  plaintiff  with  coal  and  fur-"^®"*" 
nished  accounts  thereof.] 

Or,  on  the  day  of  19     ,  a  balance  in  respect  to 

such  mutual  dealings  remained  due  to  the  plaintiff  and  an 
account  was  on  that  day  rendered  to  the  defendant  shewing 
such  balance; 

Or,  the  plaintiff  and  the  defendant  during  the  years 
to  had  various  dealings  and  transactions  between  them  Account 

in  regard  to  {stating  generally  the  nature  of  the  dealings  an(i stated. 
transactions) ,  and  on  the  day  of  19     ,  arrived  at 

a  statement  of  account  in  regard  to  the  said  dealings  and 
transactions  upon  which  the  sum  of  $  was  found  to  be 
due  from  the  defendant  to  the  plaintiff. 

4.  The  said  $        remains  unpaid  {or  if  so  add)  except  as 
to  $         paid  on  account  thereof  on  the         dav  of 

19     . 


{Formal  parts:  see  No.  123).  I  «^ 

1.  Between  the  1st  of  January  and  the  28th  of  February,  Another  form 
19     ,  the  plaintiff  supplied  to  the  defendant  various  articles  acc'ounT  ""  **" 
of  drapery ;  and  payments  on  account  were  from  time  to  time  stated.    («) 
made  by  the  defendant. 

2.  On  the  28th  of  February,  19  ,  a  balance  remained  due 
to  the  plaintiff  of  $325,  and  an  account  was  on  that  day  sent 
by  the  plaintiff  to  the  defendant  shewing  that  balance. 

3.  On  the  1st  of  March  following,  defendant  paid  the 
plaintiff  by  cheque  $32  on  account  of  the  same.  The  residue 
of  the  said  balance,  amounting  to  $293,  has  never  been  paid. 
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1.  That  an  account  may  be  taken  of  all  sums  of  money  Claim  by  prin- 
received  by,  or  come  to  the  hands  of,  the  defendant,  as  such  ag^nt^for'an*^ 
agent  of  the  plaintiff  as  aforesaid,  for  or  on  account,  or  for  the  account, 
use  of  the  plaintiff,  and  of  the  application  thereof;  and  of 
all  dealings  and  transactions  of  the  defendant,  as  the  plain- 

(a)  Con.  Rules,  1888;  Form  53. 


56  FORMS  OF  PLEADINGS — ACCOUNT. 

tiff's  agent ;  and  that  the  defendant  may  be  ordered  to  pay  to 
the  plaintiff  what,  on  taking  such  accounts,  shall  be  found  due 
from  the  defendant  to  the  plaintiff;  and  to  deliver  up  to  the 
plaintiff  all  documents  in  the  defendant's  possession  or  power, 
belonging  to  the  plaintiff. 

2.  That  the  defendant  may  pay  the  costs  of  this  action. 

3.  Such  further  and  other  relief  as  the  nature  of  the  case 
may  require  and  to  this  Honourable  Court  may  seem  meet. 


claim. 


132  {Formal  parts:  see  No.  125.) 

Defence  to  -,      /  ^  i     •     •  •  ,•  o     ^ 

foregoing  1.   {Admissions  if  any,  dec.) 


2.  The  defeaidant  denies  the  allegations  contained  in 
the  paragraph  of  the  statement  of  claim  [and  says  that  no 
statement  of  account  has  been  arrived  at  between  the  plaintiff 
and  defendant] ; 

Or,  2.  The  defendant  says  that  upon  the  statement  of 
accounts  referred  to  there  was  found  to  be  $  only  due  by 
the  defendant  to  the  plaintiff.  [Any  defence  as  to  the  sum  so 
admitted  should  then  he  stated  or  payment  into  Court  should 
be  pleaded:  see  No.  317.] 

Or,  2.  The  defendant  says  that  about  the  day  of 
19     ,  the  plaintiff  and  defendant  attempted  to  arrive  at  a 
statement  of  account  in  regard  to  the  dealings  and  transac- 
tions referred  to  in  the  statement  of  claim,  and  the  defendant 
claimed,  and  now  claims  that  the  sum  of  $  was  and  is 

due  to  him  from  the  plaintiff,  and  the  defendant  by  way 
of  counterclaim  claims  to  be  paid  the  said  sum  of  $  ,  or 
such  other  sum  as  may  be  found  due  to  him  upon  taking  of 
the  accounts  between  the  plaintiff  and  defendant. 

And  the  defendant  therefore  claims: 

1.  To  be  paid  the  amount  which  may  be  due  to  him 
together  with  the  costs. 

2.  That   all  proper   directions   be  given,   accounts 
taken,  and  proceedings  had,  for  the  purposes  aforesaid. 

3.  Such  other  relief  as  the  nature  of  the  case  may 
require. 
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Mode  of  plead-       The  account  80  stated  and  settled  was  in  fact  stated  and 
ing  settled  ac-  settled  by  the  said  plaintiff  and  defendant,  as  it  purports 
to  be,  on  the  day  of  the  date  thereof;  and  the  defendant 
claims  the  benefit  thereof  as  a  settled  account. 


FORMS   OF   PLEADINGS — AGENCY.  57 

Section  III. — Agency. 
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(Formal  parts:  see  No.  123.) 

1.  During  the  year  19     ,  the  plaintiff  employed  the  de-^geJ^aiainst 
fendant  as  his  agent  to  sell  certain  goods  {indicating  them  in  principal. 
general  terms)  for  him  upon  the  terms  contained  in  a  writ- 
ten agreement  between  the  plaintiff  and  defendant  dated 

19  ,  [or  contained  in  a  letter  written  by  the  defendant 
io  the  plaintiff  dated  19       ,  and  the  plaintiff's  reply 

thereto  dated  19  ,  as  the  case  may  he],  pursuant  to  which 
the  defendant  was  to  render  to  the  plaintiff  monthly  accounts 
of  the  goods  forwarded  to  him  and  of  the  sales  thereof  and 
tj  be  entitled  to  a  commission  to  be  credited  to  him  monthly 
of  per  cent,  upon  such  sales,  and  was  to  pay  over  to  the 

plaintiff  monthly  the  net  proceeds  arising  from  such  sales. 

2.  The  plaintiff  accordingly  supplied  the  defendant  with 
goods  to  the  value  of  $  which,  or  the  greater  portion  of 
which  the  defendant  has  sold  and  has  received  the  proceeds' 
thereof. 

3.  The  defendant  has  not  rendered  accounts  to  the  plain- 
titL'  pursuant  to  the  said  agreement  though  the  plaintiff  has 
frequently  requested  him  to  do  so  and  to  pay  over  to  the 
plaintiff  the  net  proceeds  of  the  sales  of  such  goods. 

4.  The  defendant  has  rendered  to  the  plaintiff  but  one 
account,  viz.,  on  the  day  of  19  ,  but  the  same  was 
incorrect,  and  upon  its  face  defective,  and  the  defendant  has 
not  paid  over  to  the  plaintiff  the  proceeds  of  sales  made  by 
him  nor  any  portion  thereof. 

The  plaintiff  therefore  claims : 

1.  An  account  of  the  dealings  and  transactions  of 
the  defendant  as  such  agent. 

2.  To  be  paid  the  amount  which  shall  appear  to 
be  due  to  him  and  the  costs  of  this  action. 

3.  Delivery  of  any  goods  remaining  in  the  hands 
of  the  defendant  unsold. 

4.  That  for  the  purposes  aforesaid  all  necessary 
directions  may  be  given,  accounts  taken,  costs  taxed, 

.  and  proceedings  had. 

5.  Such  further  and   other  relief  as  the   nature 
of  the  case  may  require. 
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Claim  by 
agent  for  com- 
mission or  re- 
muneration 
for  service. 


(Formal  parts,  &c.:  see  No.  123.) 

1.  During  the  year  19  ,  the  plaintiff  was  employed  by 
the  defendant  as  his  agent  to  obtain  orders  for  (goods) 
manufactured  or  sold  by  the  plaintiff;  and  it  was  agreed  be- 
tween the  plaintiff  and  defendant  that  the  defendant  should 
be  paid  for  his  services  a  commission  of  per  cent,  upon 
the  amount  of  sales  effected  through  the  plaintiff's  instru- 
mentality (or  a  salary  of  $  per  month  and  his  expenses, 
or  as  the  case  may  be). 

2.  The  orders  obtained  by  the  plaintiff  were  notified  by 
the  defendant  and  accepted  by  him,  and  the  sales  made  pur- 
suant thereto  of  such  goods  through  the  plaintiff's  instru- 
mentality amounted  to  $  [If  so  add:  —  The  plaintiff 
has  delivered  to  the  defendant  particulars  of  the  plaintiff's 
expenses  payable  under  the  agreement  aforesaid.] 

3.  The  defendant  has  not  paid  the  plaintiff  his  said  com- 
mission [or  salary  and  expenses,  or  has  only  paid  to  the 
plaintiff  the  sum  of  $  on  account  of  his  said  commis- 
sions or  salary  and  expenses],  and  there  remains  due  and 
payable  to  the  plaintiff  in  respect  of  such  commission  [or 
salary  and  expenses]  the  sum  of  .  (Add  claim  for  relief, 
which  may  he  framed  from  Form  No.  134.) 
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Claim  by- 
house  agent 
against  prin- 
cipal. 


(Formal  parts:  see  No.  123.) 

1.  The  defendant  in  the  month  of  ,  19  ,  employed 
the  plaintiff  (as  his  agent),  to  procure  for  the  plaintiff  a 
tenant  for  a  house,  of  which  the  plaintiff  was  the  owner,  at  a 
rent  of  not  less  than  $        per  annum. 

2.  The  defendant  accepted  such  employment  and  suc- 
ceeded in  procuring  a  tenant  for  said  house  at  a  rent  of 
$         per  annum. 

3.  No  express  agreement  was  made  as  to  the  remuneration 
to  be  paid  to  the  plaintiff  as  such  agent,  but  the  customary 
and  reasonable  terms  are  that  in  such  a  case  the  agent  shall 
receive  [as  may  he  the  case,  e.g.,  5  per  cent,  upon  the  amount 
of  the  rent  payable  for  the  first  year  by  the  tenant  procured 
by  the  agent  for  the  premises.] 

4.  The  commission  payable  to  the  plaintiff  is  therefore 
the  sum  of  $  ,  which  said  sum  has  been  demanded  by 
the  plaintiff  from  the  defendant,  but  the  defendant  has  not 
paid  the  same  nor  any  portion  thereof. 

(Add  a  claim  for  relief — may  he  framed  from  No.  134.) 
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(Formal  parts:  see  No.  125.) 

13T 

The  defendant  did  not  procure  any  person  to  become  ten-  Defence  to 
ant  of  the  plaintiif 's  house  in  the  statement  of  claim  mention-  ^i^f^°^"^ 
ed  [the  tenant  therefor  was  obtained  by  the  defendant  himself 
(or  was  obtained  through  the  instrumentality  of  another  per- 
son), and  not  in  any  way  through  the  instrumentality  of  the 
plaintiff.] 


(Formal  parts:  see  No.  123.) 

13S 

1.  In  the  month  of  ,  19     ,  the  defendant  employ-  ciaim  by 

ed  the  plaintiff  as  a  broker  or  agent  to  buy  and  sell  grain  agent  for  com- 
(or  as  the  case  may  he),  on   the   Toronto   market,  for   and''"^^^^"^""^^® 
according  to  the  instructions  of  the  defendant,  at  a  commis- 
sion" of  (as  agreed). 

2.  During  the  months  of  and  ,  19  , 
the  plaintiff  as  such  agent  bought  and  sold  various  quantities 
of  grain  pursuant  to  the  instructions  of  the  defendant,  and 
accounts  of  the  various  transactions  were  from  time  to  time 
furnished  to  the  defendant  by  the  plaintiff. 

3.  The  said  transactions,  as  shewn  in  such  accounts,  re- 
sulted on  the  whole  in  a  loss,  and  there  became  due  and  pay- 
able to  the  plaintiff  the  sum  of  $  in  respect  of  such 
loss  and  the  plaintiff's  commission  aforesaid. 

4.  The  plaintiff  has  demanded  pavment  of  the  said  sum 
of  $  ,  but  the  defendant  has  not  paid  the  same. 


(Formal  parts:  see  No.  123.) 

1.  The  plaintiff,  about  months  ago  applied  to  the  Claim  by^prin- 
defendant  to  procure  him  to  transact  certain  business,  and  agent'for'an 
for  such  purposes  appointed  the  defendant  his  agent,  such  account, 
business  being  the  obtaining  of  the  patent  from  the  Crown  to  fra^Jf .'^^ 
lots  numbers  224  and  225   (describing  them),  and  the  sale 

of  lot  number  220  in  the  said  concession ;  and  for  the  services 
of  the  defendant  in  respect  of  such  business  it  was  agreed 
between  the  plaintiff  and  the  defendant  that  the  latter  should 
h'i  entitled,  out  of  the  proceeds  of  the  sale '  of  lot  number 
220,  to  retain  one-half,  and  should  pay  over  the  other  half 
to  the  plaintiff. 

2.  Previously,   and  on  or  about  the   13th  day  of   Octo- 
ber, in  the  year  19     ,  the  plaintiff  had  paid  to  the  Crown 
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the  purchase  money  in  full  of  the  said  two  lots  for  which 
the  patent  was  to  be  obtained,  being  the  sum  of  $433. 

3.  About  a  month  ago,  the  plaintiff  having  been  advised 
that  the  patent  for  the  said  two  lots,  224  and  225,  was  in 
the  hands  of  the  defendant  ready  for  him,  and  that  the  de- 
fendant had  sold  the  said  other  lot,  called  on  the  defendant 
for  the  purpose  of  obtaining  the  patent  and  receiving  the 
half  of  the  purchase  money  of  the  lot  sold,  when  the  defend- 
ant handed  the  plaintiff  the  patent  and  ten  dollars,  which  he 
alleged  was  the  full  amount  of  the  purchase  n)oney  of  the 
lot  sold. 

4.  The  plaintiff  was  surprised  on  examining  the  patent 
to  find  that  the  consideration  money  therein  expressed  was 
only  $232,  instead  of  the  sum  he  expected  to  find  it,  and 
which  he  had  paid  the  Crown  Lands  Department,  namely, 
$433. 

5.  The  Government  of  the  Province  of  Ontario  have  re- 
cently caused  the  Crown  Lands  in  the  said  Township  of 

to  be  revalued,  and  where  the  original  price  was 
manifestly  too  high,  have  reduced  the  same  to  what  they 
considered  right. 

6.  The  defendant  informed  the  plaintiff  that  even  if 
the  price  had  been  so  reduced  it  was  very  unlikely  that  the 
surplus,  or  any  part  of  it  could  ever  be  got  back  from  the 
Government;  and  having  convinced  the  plaintiff  that  such 
was  the  case,  induced  him,  in  consideration  of  $40,  to  assign 
to  him  the  defendant,  by  a  written  instrument,  all  the  right 
of  the  plaintiff  thereto. 

7.  The  plaintiff  has  recently  learned  that  the  said  lots  to 
which  said  patent  relates,  consisting  of  116  acres,  and  ori- 
ginally sold  for  $3  per  acre,  were  in  the  manner  aforesaid, 
under  the  said  revaluation  reduced  to  the  price  of  $2  per  acre. 

8.  The  plaintiff  has  further  recently  learned  that  nearly 
two  months  previous  to  the  said  assignment  by  the  plaintiff 
to  the  defendant  in  the  6th  paragraph  mentioned,  the  defend- 
ant, as  the  plaintiff's  agent,  and  for  the  plaintiff's  benefit, 
had  received  from  the  Government  the  sum  of  $206.20,  being 
the  reduction  made  as  aforesaid,  and  that  at  the  very  time 
of  such  assignment  the  defendant  held  the  said  sum  in  his 
hands  which  he  fraudulently  concealed  from  the  plaintiff. 

9.  And  as  to  the  said  lot  number  220,  sold  by  the  defend- 
ant for  the  plaintiff  on  the  terms  aforesaid,  the  plaintiff  says 
tliat    he    has    applied    to    the  defendant  to  account  for  the 
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money  received  by  him  in  respect  thereof,  but  the  defendant 
refuses  to  give  any  particulars  whatever  in  respect  thereof; 
and  the  plaintiflE  charges,  as  the  fact  is,  that  the  defendant 
sold  the  said  Idt  number  220  for  a  much  larger  sum  than 
$10,  the  amount  for  which  he  asserts  he  sold  the  same. 

The  plaintiff  claims: 

1.  A  declaration  that  the  assignment  mentioned 
in  the  6th  paragraph  hereof  is  fraudulent  and  void, 
and  the  order  of  this  Court  that  it  be  delivered  up 
to  be  cancelled. 

2.  A  declaration  that  the  said  sum  of  $206.20 
received  by  the  defendant  in  manner  aforesaid  be- 
longs to  the  plaintiff,  and  an  order  or  direction  that 
defendant  pay  the  same,  and  whatever  may  be  found 
due  to  the  plaintiff  in  respect  of  the  said  lot  number 
220,  to  the  plaintiff  with  interest. 

3.  A  direction  that  for  such  purposes  all  proper 
directions  may  be  given,  accounts  taken,  and  inquir- 
ies made. 

4.  The  costs  of  this  action. 

5.  Such  further  and  other  relief  as  the  nature 
of  the  case  may  require,  and  to  this  Honourable 
Court  may  seem  meet. 


(Formal  parts:  see  No.  125.)  1/£A 

1.  All  admissions  herein  made  are  so  made  for  the  pur- ^®f®°?t*^>^„ 

r        claim  by  pnn- 
pOSeS   01  this  action  only.  cipal  against 

agent  for 

2.  The  defendant  is  a  land  agent  and  conveyancer,  doing  account,  etc., 
business  as  such  in  the  Town  of  Durham,  in  the  County  of  ^'^*''|i°& 
Grey. 

3.  The  defendant  first  became  acquainted  with  the  plain- 
tiff in  the  autumn  of  the  year  19  ,  and  shortly  after  the 
acquaintance  began  he  plainly  stated  to  the  defendant  that 
he  (the  plaintiff)  was  the  holder  of  the  interest  of  the  pur- 
chaser or  locatee  of  the  Crown  lot  number  220,  in  the  3rd 
range  south-west  of  the  Toronto  and  Sydenham  road,  in  the 
Township  of  Proton,  in  the  County  of  Grey,  under  a  tax  sale, 
but  that  there  were  large  arrears  of  taxes  again  accumulat- 
ing thereon,  and  that  there  was  a  large  sum  due  to  the 
Crown  in  respect  thereof,  and  he  expressed  his  willingness  to 
sell  his  interest  in  the  said  lot  to  the  defendant. 
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4.  The  defendant  was  not  desirous  of  becoming  the  pur- 
chaser of  the  plaintiff's  interest  in  the  said  lot,  but  being 
pressed  by  the  plaintiff  to  do  so,  the  defendant  became  the 
purchaser  thereof  for  the  sum  of  $25,  and  thereupon,  by 
indenture  of  assignment  duly  executed  by  the  plaintiff,  he 
assigned  and  transferred  to  the  defendant  absolutely  all  his 
right,  title  and  interest  in  and  to  the  said  lot  in  consideration 
of  the  sum  of  $25,  which  the  defendant  then  paid  to  him, 

5.  The  defendant  afterwards  deposited  the  said  assign- 
ment in  the  Department  of  Crown  Lands  for  the  Province, 
and  paid  to  the  said  Department  the  amount  required  in 
order  to  entitle  him  to  the  issue  of  the  patent  therefor,  and 
some  time  afterwards  the  patent  for  the  said  lot  was  issued 
to  the  defendant's  assignee  by  the  said  Department. 

6.  The  defendant  satisfied  all  the  arrears  of  taxes  which 
had  accrued  upon  the  said  lot. 

7.  The  defendant  denies  that  he  ever  agreed  with  the 
plaintiff  to  sell  the  said  lot  for  him,  and  divide  the  proceeds 
of  the  said  sale  with  him,  or  that  he  ever  agreed  with  the 
plaintiff  in  respect  of  the  said  lot  except  as  hereinbefore  set 
forth;  and  the  defendant  insists  upon  the  said  sale  and  as- 
signment by  the  plaintiff  to  defendant  of  his  interest  in  the 
said  lot,  and  pleads  the  same  in  bar  to  the  relief  sought  by 
him  in  respect  thereof. 

8.  The  plaintiff  engaged  the  defendant  in  his  capacity  of 
a  land  agent  to  assist  him  in  procuring  the  issue  to  him  of  a 
patent  from  the  Crown  of  lots  numbers  224  and  225  in  the 
3rd  range  south  of  the  Toronto  and  Sydenham  road,  in  the 
said  Township  of  Proton,  and  the  defendant  undertook,  as  he 
submits  he  was  justified  in  doing,  to  aid  the  plaintiff  in  pro- 
curing the  issue  of  the  said  patent. 

9.  At  the  time  the  plaintiff  so  applied  to  the  defendant, 
he  informed  the  defendant  that  he  derived  his  title  to  the 
issue  of  the  said  patent  through  a  purchase  at  a  tax  sale  of 
the  interest  of  the  original  locatee  of  the  Crown;  that  the 
Department  of  Crown  Lands  had  hitherto  declined  to  act 
upon  the  said  title ;  that  he  feared  other  persons  might  apply 
to  the  said  Department  to  purchase  the  said  lots,  and  that 
he  was  very  anxious  to  procure  the  issue  of  a  patent  to  him- 
self. 

10.  In  order  to  prevent  any  other  application  for  the 
said  lots,  the  plaintiff,  under  the  defendant's  advice,  applied 
to  the  local  Crown  Lands  Agent  of  the  County  of  Grey  for, 
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and  procured  from  him  a  statement  shewing  the  amount  re- 
quired to  be  paid  in  order  to  entitle  the  plaintiff  to  the  issue 
of  a  patent  for  the  said  lots,  and  upon  receipt  of  the  said 
statement  the  plaintiff  deposited  the  amount  shewn  thereby 
to  the  credit  of  the  said  Department;  the  required  amount 
shewn  by  the  said  statement  was  $433,  and  was  made  up  by 
putting  the  price  of  the  said  lands  at  $3  per  acre,  and  com- 
puting interest  on  the  said  price  from  the  date  of  the  appli- 
cation of  the  original  purchaser,  and  giving  credit  for  the 
deposit  paid  to  the  Department  by  the  said  original  purchaser. 

11.  At  the  time  the  plaintiff  deposited  the  sum  of  $433 
as  aforesaid,  the  defendant  informed  him  that  he  thought  the 
said  Department  could  be  induced  to  accept  $2  per  acre  for 
the  said  lands,  and  the  defendant  agreed  to  use  his  best  en- 
deavours with  the  said  Department  to  procure  it  to  sell  the 
said  lands  to  the  plaintiff  for  the  said  sum  of  $2  per  acre; 
but  the  plaintiff  said  he  would  be  perfectly  satisfied  if  he  got 
the  said  lots  for  the  said  sum  of  $433,  and  that  any  rebate 
which  the  defendant  could  get  upon  the  price  of  the  said 
lands  he  might  keep  for  himself;  and  sometime  afterwards 
th»>  plaintiff  executed  and  delivered  to  the  defendant  a  power 
of  attorney,  authorizing  him  to  receive  from  the  said  Depart- 
ment all  overplus  moneys  paid  by  him  to  the  said  Department 
on  account  of  the  said  lots. 

12.  In  pursuance  of  the  defendant's  said  engagement  with 
tJie  plaintiff,  he  corresponded  with  the  said  plaintiff  and  with 
the  defendant's  agents  at  Toronto,  and  made  two  journeys 
to  Toronto  in  and  about  the  procuring  of  the  issue  of  the 
said  patent  to  the  plaintiff,  and  by  the  defendant's  exertions 
and  those  of  his  agents  he  was  enabled  to  procure  the  issue 
of  a  patent  to  the  plaintiff  for  the  said  lots,  and  he  also  pro- 
cured the  said  Department  to  make  a  rebate  upon  the  price 
of  the  said  lands  amounting  to  the  sum  of  $206.20,  which 
was  paid  to  the  defendant  by  the  said  Department,  and  he  re- 
ceived the  same  imder  the  authority  of  the  said  power  of 
attorney. 

13.  The  said  patent  was  issued  on  or  about  the  1st  day 
of  December,  19  ,  and  immediately  after  the  defendant  re- 
ceived the  same  he  wrote  to  the  plaintiff  informing  him  of 
the  issue  thereof,  and  that  he  had  received  the  said  sum  of 
$206.20,  and  requesting  him  to  call  upon  the  defendant  and 
receive  his  said  patent  and  have  a  settlement;  but  the  plain- 
tiff never  called  upon  the  defendant  nor  asked  him  for  the 
said  patent,  nor  for  a  settlement  in  respect  of  the  said  moneys 
until  the  month  of  March,  19     . 
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14.  In  the  said  month  of  March  the  plaintiff  called  upon 
the  defendant,  and  the  defendant  then  fully  explained  to  him 
what  had  been  done  as  hereinbefore  set  forth,  and  the  plain- 
tiff fully  understood  the  same. 

15.  The  defendant  then  paid  to  the  plaintiff  the  sum  of 
$140  out  of  the  said  sum  of  $206.20  received  by  the  defend- 
ant from  the  said  Department,  proposing  to  retain  the  bal- 
ance as  a  remuneration  for  his  services,  loss  of  time  and  dis- 
bursements in  and  about  the  procuring  of  the  issue  of  the 
said  patent  and  the  said  rebate  from  the  said  Department. 
The  plaintiff  assented  to  the  said  settlement;  and  in  order 
to  evidence  the  said  settlement,  and  in  order  to  ratify  and 
confirm  the  power  of  attorney  formerly  given  to  the  defendant, 
the  plaintiff,  by  an  instrument  under  his  hand  and  seal 
dated  the  30th  day  of  March,  19  ,  in  consideration  of  the 
said  sum  of  $140,  authorized  the  defendant  to  obtain  any 
refund  that  was  then  or  had  been  due  from  the  said  Depart- 
ment on  account  of  the  said  lots,  and  also  to  keep  and  use 
•for  ever  all  moneys  which  he  had  obtained  or  might  obtain 
on  account  of  said  lots,  as  overpaid  money  from  the  said 
Department. 

16.  The  defendant  has  not  obtained  and  does  not  expect 
to  obtain  any  further  sums  of  money  from  the  said  Depart- 
ment on  account  of  the  said  lots. 

17.  After  the  execution  of  the  said  instrument,  and  on 
t)ie  same  day,  the  plaintiff  represented  that  he  was  much  in 
need  of  money,  and  asked  the  defendant  to  reduce  his  said 
charges,  which  the  defendant  agreed  to  do,  and  thereupon  he 
gave  to  the  plaintiff  the  further  sum  of  $10,  and  the  plaintiff 
gave  the  defendant  a  receipt  therefor  expressed  to  be  in  full 
of  all  demands. 

18.  At  the  time  of  the  said  settlement,  and  the  payment 
by  the  defendant  to  the  plaintiff  of  the  said  sums  of  $140 
and  $10,  he  fully  understood  the  nature  of  the  said  settle- 
ment, and  he  was  fully  and  fairly  informed  of  the  nature 
and  particulars  of  the  whole  transaction,  and  he  agreed 
thereto  and  executed  the  said  instrument  under  seal  and  the 
said  receipt  deliberately,  and  with  full  knowledge  of  all  the 
circumstances,  and  without  the  exercise  of  any  improper 
influence' on  the  defendant's  part;  and  the  defendant  claims 
that  the  said  settlement  was  a  fair  and  just  one,  and  that  the 
amount  retained  by  the  defendant  as  a  remuneration  for  his 
said  services,  loss  of  time  and  disbursements,  was  very  reason- 
able under  the  circumstances,  and  the  defendant  submits  that 
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the  plaintiff  is  bound  by  the  said  settlement,  and  ought  not 
to  be  allowed  to  re-open  the  same. 

19.  The  plaintiff  has,  by  his  laches  and  acquiescence,  de- 
prived himself  of  all  right  to  relief  in  this  court  in  respect 
of  the  matters  aforesaid. 

20.  The  defendant  denies  all  charges  of  fraud  and  im- 
proper conduct  on  his  part. 


Section  IV. — Agreements. 

(Formal  parts:  see  No.  123.) 

141 

1.  By  an  agreement  in  writing  [if  so,  add  under  seal],  Statement  of 
dated  the  day  of  ,  19     ,  [or  by  an  indentme  ^^^;''' ^'^^■ 

dated  day  of  19     ^  made  between  the  plaintiff 

and  defendant]  it  was  agreed  between  the  plaintiff  and 
defendant;  or  on  the  day  of  ,  19     , 

it  was  orally  agreed  between  the  plaintiff  and  defendant, 
&c.,  setting  out  the  terms  of  the  agreement  or  covenant,  the 
hreach  of  which  is  complained  of.  In  doing  so  the  considera- 
tion to  the  defendant  should  he  sheivn  where  the  agreement 
is  not  under  seal,  and  a  statement  should  he  made  of  any  facts 
necessary  to  shew  the  plaintiff's  right  to  what  he  claims  pur- 
suant to  the  agreement.  Then  should  follow  allegations  of 
the  hreach  in  the  terms  of  the  agreement  and  of  the  damage 
accrued  in  separate  paragraphs,  and  a  claim  for  the  relief 
required] . 


A  denial  of,  or  omission  to  admit,  the  paragraphs  of  i^g  pefences  to 
statement  of  claim  alleging  the  agreement,  breaches,  &c.,  will^ltm^^ 
operate  as  a  denial  of  the  making  of  the  agreement,  hreach, 
&c.  (a). 

Express  denials  may  he  as  follows: 

The  defendant  did  not  contract  [promise  or  agree],  or  did 
not  enter  into  the  agreement  as  alleged  in  the  statement  of 
claim ; 

Or,  the  defendant  denies  that  he  ever  made  the  deed 
alleged  in  the  statement  of  claim. 


(a)  See  Rules  272  and  282. 
F— 5 
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Claim  for  ali- 
mony. 
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The  defendant  did  not  {inserting  the  breaches  denied) 

Or  the  defendant's  version  of  the  agreement  may  he 
pleaded  thus: 

The  defendant  never  agreed  as  alleged  in  the  statement  of 
claim.  The  agreement  between  the  plaintiff  and  defendant 
[or  the  deed  or  bond  made  by  the  defendant]  was  [in  writing 
dated  the  day  of  ^  19     ?  and  was]  as  follows: 

{.•setting  out  or  stating  the  material  parts  and  adding  allega- 
tions of  performance,  satisfaction  or  discharge,  of  the  agree- 
ment so  stated.) 


Section  V. — Alimony, 

{Formal  parts:  see  No.  123.) 

2.  The  plaintiff  was  married  to  the  defendant  in  the  month 
of  December,  A.D.  19  ,  and  they  shortly  after  their  marri- 
age took  up  their  residence  on  a  farm  in  the  said  Township 

01* ,  where  they  have  till  lately  continued  to  reside 

as  man  and  wife. 

3.  In  a  very  short  time  after  their  said  marriage,  the  de- 
fendant began  to  exhibit  a  very  bad  temper,  and  disposition 
towards  the  plaintiff,  and  continued  to  do  so,  until  she  was 
compelled  to  leave  him  as  hereafter  stated. 

4.  The  defendant  during  all  this  time  was  in  the  habit 
of  using  intoxicating  drinks  and  was  frequently  so  much 
under  their  influence  as  to  become  very  abusive  in  his  lan- 
guage to  the  plaintiff,  and  this  occurred  so  often  that  her  life 
with  him,  during  all  the  period  above  mentioned,  was,  from 
this  cause  alone,  one  of  constant  unpleasantness  and  appre- 
hension— quite  irrespective  of  the  personal  violence  used  by 
him  towards  her,  hereafter  particularly  mentioned. 

5.  During  this  period  the  defendant  has  frequently  struck 
the  plaintiff,  and  has  pulled  her  violently  by  the  hair  and 
otherwise  assaulted  her  in  so  gross  a  manner  as  to  compel  her 
on  several  occasions  to  escape  from  him  either  by  locking  her- 
self in  a  room,  or  by  leaving  the  house  and  hiding  in  the  ad- 
joining premises. 

6.  The  low,  scurrilous  abuse  which  the  defendant  has, 
during  the  sixteen  years  of  their  married  life,  heaped  on  the 
plaintiff,  interspersed  with  the  personal  violence  he  has  used 
towards  her,  the  plaintiff  has  (until  recently)  borne  with — 


FORMS   OF   PLEADINGS — ALIMONY.  67 

being  unwilling  to  expose  these  unhappy  private  relations  to 
the  public,  and  hoping  that  time  would  produce  a  favourable 
change;  but  her  forbearance  has  brought  no  improvement  in 
the  conduct  of  the  defendant  towards  her. 

7.  Among  the  numerous  instances  of  gross  personal 
violence  inflicted  on  the  plaintiff  by  the  defendant,  she  avers 
that,  about  five  years  ago  the  defendant  violently  expelled  her 
from  his  house,  and  about  three  years  ago  his  abuse  and 
threats  of  violence  to  her  were  so  great  that  she  in  fear  of  her 
life  locked  herself  in  her  room  in  order  to  be  secure  against 
his  approach.  On  New  Year's  day,  A.D.  19  ,  the  defendant 
choked  the  plaintiff.  In  the  fall  of  the  year  19  ,  he  caught 
her  by  the  hair  and  brutally  dragged  her  around  the  cellar  of 
his  house,  causing  her  such  apprehensions  for  her  life  that  she 
barred  herself  in  a  room  to  prevent  the  infliction  of  further 
violence.  In  the  month  of  March,  19  ,  he  so  violently 
struck  and  bruised  her,  that  she  feared  he  would  take  her  life, 
and  on  the  25th  of  May  last,  he  threw  at  her  and  broke  upon 
her  head  and  face  a  number  of  eggs;  and  choked  her  by  the 
throat  until  she  feared  he  would  strangle  her  (a). 

8.  During  all  this  period  the  plaintiff  discharged  all  the 
duties  of  a  wife  to  the  defendant,  and  she  has  by  her  personal 
exertions  contributed  in  a  great  degree  to  the  accumulation  of 
the  property  which  he  now  owns,  consisting  of  a  good  and 
well-stocked  farm  with  comfortable  house  and  out-buildmgs 
being  lot  No.  — ,  in  the  First  Concession  of  the  said  Township 

of ,  worth  about  $4,000,  and  money  out  at  interest 

and  other  personalty  worth  about  $6,000  more. 

9.  The  plaintiff,  in  consequence  solely  of  the  constant 
abusive  and  violent  conduct  of  the  defendant  as  above  de- 
tailed, and  from  the  apprehension  that  her  life'  is  at  no 
moment  safe  while  living  with  the  defendant,  left  his  house 
and  premises  on  the  7th  day  of  June,  A.D.  19     . 

10.  The  plaintiff  has  no  means  of  living  excepting  by  her 
daily  labour,  and  unless  relief  be  afforded  by  this  Honourable 
Court,  she  will  be  reduced  to  great  distress. 

1.  The  plaintiff  claims  alimony  from  the  defendant 
[if  so,  and  also  interim  alimony]  sufficient  under  the 
circumstances ;  and  that  the  defendant  may  be  ordered 

(a)  The  several  acts  of  violence  or  other  misconduct  of  defend- 
ant intended  to  be  proved  at  the  hearing,  must  be  specifically  set 
foith  in  the  statement  of  claim  with  specific  allegations  as  to  times 
and  places;  a  slight  variance,  however,  between  a  date  alleged  and 
proved  would  not  be  fatal  to  plaintiff's  right  to  prove  the  act  com- 
plained of :  Rodman  v.  Rodman,  20  Gr.  429. 
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to  pay  the  same  to  her,  and  that  he  may  be  ordered 
to  pay  the  costs  of  this  action. 

2.  Such  further  and  other  relief  in  the  premises  as 
the  circumstances  of  the  case  may  require;  and  that 
for  that  purpose  all  necessary  directions  may  be  given 
and  accounts  taken  (a). 
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Claim  for 
assault. 


Section  VI. — Assault. 

{Formal  parts:  see  No.  123.] 

3.  On  the  day  of  the  defendant  assaulted 
the  plaintiff  and  the  plaintiff  was  seriously  hurt  and  wounded, 
and  was  for  a  long  time  in  consequence  of  his  injuries,  unable 
to  transact  his  business,  and  incurred  expense  for  nursing 
and  medical  attendance. 

4.  [{Amendment  to  meet  defence  infra.)  The  defendant 
pretends  that  he  committed  the  assault  complained  of  in  his 
own  defence;  but  the  facts  are  that  the  defendant  was  tres- 
passing on  the  plaintiff's  land,  and  refused  to  leave  though 
requested  to  do  so,  whereupon  the  plaintiff  laid  his  hands  on 
the  defendant  in  order  to  remove  him,  using  so  much  force 
as  was  necessary  for  that  purpose  and  no  more.] 

The  plaintiff  claims  $  damages  and  the  costs  of  this 

action. 
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Defence  to 

foregoing 

claim. 


{Formal  parts:  see  No.  125.) 

The  plaintiff  first  assaulted  the  defendant,  who  thereupon 
committed  the  alleged  assault  in  his  own  defence. 
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Reply.   (6) 


{Formal  parts:  see  No.  126.) 

The  defendant  E.F.,  pretends  that  he  committed  the 
assault  complained  of  in  his  own  defence;  but  the  facts  are 
that  the  defendant  was  trespassing  on  the  plaintiff's  land  and 
refused  to  leave  though  requested  to  do  so,  whereupon  the 
plaintiff  laid  his  hands  on  the  defendant  in  order  to  remove 
him,  using  so  much  force  as  was  necessary  for  that  purpose 
and  no  more, 

(o)  For  notice  of  claim  for  interim  alimony  to  be  indorsed  on  the 
writ  of  summons,  see  No.  64. 

(ft)  To  be  used  where  plaintiff  does  not  Introduce  into  his  statement 
of  claim  the  allegations  necessary  by  way  of  reply  to  the  defence. 
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Section  VII. — Assignment. 

(Formal  parts:  see  No.  123.)  i^« 

The  cause  of  action  upon  the  debt  or  chose  in  action  &e- Allegation  of 
tween  the  assignor  and  the  defendant  should  he  stated,  wif/j,  assignment  of 
an  allegation  of  the  assignment,  as  follows :  ^j^^gg  ^^ 

1.  The  said  4. S.  (the  assignor)  on  the  day  of  ^action. 
19     ,  by  writing  under  his  hand  assigned  to  the  plaintiff 
absolutely  (and  not  by  way  of  charge  only),  [the  said  sum  of 

$  so  due  and  payable  as  aforesaid,  or  the  said  sum 

of  $  then  due  and  payable  as  aforesaid ;  and  also  all 

other  sums  which  should  thereafter  become  due  to  him  from 
the  defendant  under  the  said  agreement,  or  all  his  right,  title 
and  interest,  in  or  under  the  said  agreement,  and  all  the 
benefit  or  advantage  to  arise  therefrom,  as  the  case  may 
require] . 

2.  Express  notice  in  writing  of  the  said  assignment  was 
given  to  the  defendant  on  or  about  the  day  of  , 
19     . 


Section  VIII.  —  Bills  of   Exchange^   Cheques  and 
Promissoey  Notes. 

(Formal  parts:  see  No.  123.) 

1.  The  plaintiff  by  a  bill  of  exchange,  drawn  by  him  bear-  Qjg^jj^  ^ 

ing  date  the  day  of  ,  19     ,  now  overdue,  drawer  against 

directed  the  defendant  to  pay  to  the  plaintiff  months  acceptor,  (c) 

after  date  \^or  sight]  the  sum  of  $  ,  and  defendant 

accepted  the  said  bill. 

2.  The  said  bill  became  due  on  the  day  of  , 
19     ,  but  the  defendant  has  not  paid  it. 

3.  The  plaintiff  incurred  expenses  to  the  amount  of  $  , 
in  and  about  the  presenting  of  the  said  bill  and  the  protesting 
of  the  same  for  non-payment. 

The  plaintiff  claims  $  ,  and  damages  for 

non-payment  of  the  said  bill  and  the  costs  of  this 
action. 


^       148 

[4.  The  defendant,  who  at  the  time  of  the  acceptance  of  Amendment 
the  said  bill  was  an  infant  within  the  age  of  21  years,  ratified  of  claim  to 
and  confirmed  the  said  acceptance  after  he  attained  full  age  ^  infancy  of 
and  before  action,  by  a  writing  made  and  signed  by  him.]        acceptor. (c)(d) 
Or  this  answer  to  the  defence  may  be  set  up  by  reply. 

(c)  Con.  Rules.  1888,  Form  65.  (d)  See  No.  164. 
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merchants,  factors,  and 


(Formal  parts:  see  No.  123.) 
149 

Claim  on  bill         1.  The  plaintiffs  are 

and'conJider-   commission  agents,  carrying  on  business  in  Toronto, 

2.  The  defendants  are  merchants  and  commission  agents, 
carrying  on  business  at  Montreal, 

3.  For  several  years  prior  to  the  ,19  ,  the 
plaintiffs  had  been  in  the  habit  of  consigning  goods  to  the 
defendants  for  sale,  as  their  agents,  and  the  defendants  had 
been  in  the  habit  of  consigning  goods  to  the  plaintiffs  for  sale, 
as  their  agents,  and  each  party  always  received  the  price  of 
the  goods  sold  by  him  for  the  other ;  and  a  balance  was  from 
fime  to  time  struck  between  the  parties,  and  paid. 

4.  On  the  of  >  19  ,  the  moneys  so  received 
by  the  defendants  for  the  plaintiffs,  and  remaining  in  their 
names,  largely  exceeded  the  moneys  received  by  the  plaintiffs 
for  the  defendants,  and  a  balance  of  $  was  accordingly 
due  to  the  plaintiffs  from  the  defendants. 

5.  On  or  about  the  ,  19  ,  the  plaintiffs  sent  to 
tlie  defendants  a  statement  of  the  accounts  between  them, 
shewing  the  said  sum  as  the  balance  due  to  the  plaintiffs  from 
the  defendants;  and  the  defendants  agreed  to  the  said  state- 
ment of  accounts  as  correct,  and  to  the  said  sum  of  $  , 
as  the  balance  due  by  them  to  the  plaintiffs,  and  agreed  to 
pay  interest  on  such  balance  if  time  were  given  to  them. 

6.  The  defendants  requested  the  plaintiffs  to  give  them 
three  months'  time  for  payment  of  the  said  sum  of  $  , 
and  the  plaintiffs  agreed  to  do  so  upon  the  defendants  accept- 
ing the  bills  of  exchange  hereinafter  mentioned. 

7.  The  plaintiffs  thereupon  on  the  drew  two  bills 
of  exchange  upon  the  defendants,  one  for  $  ,  and  the 
other  for  $  ,  both  payable  to  the  order  of  the  plain- 
tiffs three  months  after  date,  and  the  defendants  accepted  the 
bills. 

8.  The  said  bills  became  due  on  the  19  ,  and 
the  defendants  have  not  paid  the  bills,  or  either  of  them,  nor 
the  said  sum  of  $ 

The  plaintiffs  claim  $  ,  and  interest  to  the 

date  of  judgment  and  the  costs  of  this  action. 


(o)   Con.  Rules,  1888;  Form  G8. 
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{Formal  parts:  see  No.  123.) 
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1.  A.B.,  by  a  bill  of  exchange  drawn  by  him  bearing  date  Claim  by  in- 
the  day  of  ?  19     ,  now  overdue,  directed  the  dorsee  against 
defendant  to  pay  to  the  said  A.B.  or  order  months  after  ^^^^  °^' 
date  the  sum  of  $ 

2.  The  defendant  accepted  the  said  bill. 

3.  The  said  A.B.  indorsed  the  said  bill  to  the  plaintiff 
who  is  now  the  holder  thereof. 

4.  The  said  bill  became  due  on  the  day  of  19     , 
but  defendant  has  not  paid  the  same. 

The  plaintiff  claims  $  and  costs. 


(Formal  parts:  see  No.  123.) 

1.  The  defendant  by  a  bill  of  exchange  drawn  by  him       Ifll 
bearing  date  the  day  of  ,  19     ,  directed  to  Claim  by 
A.B.,  required  the  said  A.B.  to  pay  to  the  plaintiff  \or  to  5*^®®  ^^'°1* 

''J.  r   J  r  i.  drawer,   or  by 

CD.  or  order],  months  after  date  the  sum  of  $  .  indorsee 

2.  (Where  plaintiff  is  indorsee.)     The  said  CD.  indorsed  *f^^'5ndorer 
the  said  bill  to  the  plaintiff. 

3.  (In  the  case  of  non-acceptance.)  The  said  bill  was 
duly  presented  for  acceptance  to  the  said  A.B.,  but  the  said 
A.B.  refused  to  accept  and  has  not  accepted  the  same. 

4.  (In  the  case  of  non-acceptance.)  Due  notice  of  the 
said  presentment  and  dishonour  was  sent  to  the  defendant. 

Or  (In  the  case  of  non-payment.)     3.  The  said  bill  was 
duly  presented  for  payment,  but  the  same  was  dishonoured. 
(Or  in  the  case  of  non-payment  where  notice  is  necessary.) 

4.  Notice  of  the  dishonouring  of  said  bill  was  duly  given 
to  the  defendant. 

5.  (In  either  case.)  The  defendant  has  not  paid  the  said 
biU. 

The  plaintiff  claims  $  and  his  costs  of  action. 


(Formal  parts:  see  No.  123.) 

1.  Messrs.  M.  N.  &  Co.,  on  the  day  of  ,      152 

drew  a  bill  of  exchange  upon  the  defendants  for  $  ,  claim  by  in- 

payable  to  the  order  of  the  said  Messrs.  M.  N.  &  Co.  three  ^orsees 
months  after  date,  and  the  defendants  accepted  the  same.  ^ptor.  (ft)' 

(6)    Con.  Rules,  1888;  Form  60. 
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2.  Messrs.  M.  N.  &  Co.  indorsed  the  bill  to  the  plaintiffs. 

[3.  {Introduced  by  amendment  to  meet  the  defence  in 
the  defendant's  statement  of  defence  infra.)  The  plaintiff 
gave  value  and  consideration  for  the  said  bill  in  manner  fol- 
lowing, that  is  to  say :  on  the  day  of  ,  19  , 
the  said  Messrs.  M.  N.  &  Co.  were  indebted  to  the  plaintiff  in 
about  $  the  balance  of  an  account  for  goods  sold 
from  time  to  time  by  him  to  them.  On  that  day  they  ordered 
of  the  plaintiff  further  goods  to  the  value  of  about  $ 
which  last  mentioned  goods  have  since  been  delivered  by  him 
to  them.  And  at  the  time  of  the  order  for  such  last  mentioned 
goods  it  was  agreed  between  Messrs.  M.  N.  &  Co.  and  the  plain- 
tiff, and  the  order  was  received  upon  the  terms,  that  they 
should  indorse  and  hand  over  to  him  the  bill  of  exchange  sued 
upon,  together  with  various  other  securities  on  account  of  the 
said  previous  balance,  and  the  price  of  the  goods  so  ordered 
on  .that  day.  The  said  securities,  including  the  bill  sued  upon, 
were  thereupon  on  the  same  day  indorsed  and  handed  over 
to  the  plaintiff.] 

4.  The  bill  became  due  on  the  ,  and  the  de- 

fendant has  not  paid  it. 

The  plaintiffs  claim  $  ,  the  amount  of  said  bill  and 

the  damages  for  non-payment  thereof  and  the  costs  of  this 
action. 


{Formal  parts:  see  No.  125.) 

Defence  to  1.  The  bill  of  exchange  mentioned  in  the  statement  of 

preceding  claim  was  drawn  and  accepted  under  the  circumstances  herein- 
0  aim.  {a)        gfter  stated,  and  except  as  hereinafter  mentioned  there  never 

was  any  consideration  for  the  acceptance  or  payment  thereof 

by  the  defendants. 

2.  Shortly  before  the  acceptance  of  the  said  bill  it  was 
agreed  between  the  said  Messrs.  M.  N.  &  Co.,  the  drawers 
thereof,  and  the  defendants,  that  the  said  Messrs.  M.  N.  &  Co. 
should  sell  and  deliver  to  the  defendants  free  on  board  ship  at 
the  port  of  1,200  tons  of  coal  during  the  month  of  , 
and  that  the  defendants  should  pay  for  the  same  by  accepting 
the  said  Messrs.  M.  N.  &  Co.'s  draft  for  $              at  6  months. 

3.  The  said  Messrs.  M.  N.  &  Co.  accordingly  drew  upon 
the  defendants,  and  the  defendants  accepted  the  bill  of  ex- 
change now  sued  upon. 

(a)    Con.  Rules,  1888;  Form  61. 
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4.  The  defendants  did  all  things  which  were  necessary  to 
entitle  them  to  delivery  by  the  said  Messrs.  M.  N.  &  Co.  of  the 
said  1,200  tons  of  coals  under  their  said  contract,  and  the  time 
for  delivery  has  long  since  elapsed;  but  the  said  Messrs.  M. 
N.  &  Co.,  never  delivered  the  same,  or  any  part  thereof,  but 
have  always  refused  to  do  so,  whereby  the  consideration  for 
the  defendant's  acceptance  has  wholly  failed. 

5.  The  plaintiffs  first  received  the  said  bill,  and  it  was 
first  indorsed  to  them  after  it  was  overdue. 

6.  The  plaintiffs  never  gave  any  value  or  consideration  for 
the  said  bill. 

7.  The  plaintiffs  took  the  said  bill  with  notice  of  the  facts 
tstated  in  the  3nd,  3rd  and  4th  paragraphs  hereof. 


{Formal  parts :  see  No.  126.)  154 

Reply.  (6) 

1.  The  plaintiff  joins  issue  upon  the  defendant's  statement 
of  defence. 

2.  The  plaintiff  gave  value  and  consideration  for  the  said 
bill  in  manner  following,  that  is  to  say,  on  the  day 
of  ,  19  ,  the  said  Messrs.  M.  N.  &  Co.  were  in- 
debted to  the  plaintiff  in  about  $  ,  the  balance  of  an 
account  for  goods  sold  from  time  to  time  by  him  to  them.  On 
that  day  they  ordered  of  the  plaintiff  further  goods  to  the 
value  of  about  $  ,  which  last  mentioned  goods  have 
since  been  delivered  by  him  to  them.  At  the  time  of  the  order 
for  such  last  mentioned  goods  it  was  agreed  between  Messrs. 
M.  N.  &  Co.  and  the  plaintiff,  and  the  order  was  received  upon 
the  terms,  that  they  should  indorse  and  hand  over  to  him  the 
bill  of  exchange  sued  upon,  together  with  various  other  securi- 
ties on  account  of  the  said  previous  balance,  and  the  price  of 
the  goods  so  ordered  on  that  day.  The  said  securities  includ-  - 
ing  the  bill  sued  upon,  were  thereupon  on  the  same  day  in- 
dorsed and  handed  over  to  the  plaintiff. 


{Formal  parts:  see  No.  123.)  155 

1.  The  defendant  by  his  cheque,  or  order  for  payment  of  payee  of  a 
money,  dated  the                 day  of  ,  19     ,  directed  cheque  against 

•^  "^  '  '  the  drawer. 

(ft)  Where  plaintiff  does  not  introduce  into  his  statement  of  claim 

by  amendment  the  allegations  necessary  by  way  of  reply  to  the  de- 
fence.    See  Con.  Rules,  1888,  Form  62. 
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to  the  Bank,  required  the  said  Bank  to  pay  to 

the  plaintiff  or  bearer  the  sum  of  $ 

2.  The  said  cheque  was  duly  presented  for  payment  on 
the  day  of  ,  19     ,  but  was  dishonoured. 

3.  Notice  of  the  said  presentment  and  dishonour  was  duly 
given  to  the  defendant. 

4.  The  defendant  has  not  paid  the  said  cheque. 

The  plaintiff  claims  $  ,  and  his  costs  of  action. 


{Formal  parts:  see  No.  123.) 

156  1.  On  the  day  of  ,  19     ,  the  de- 

hild^r  of  a       fendant  by  a  cheque  (a)  drawn  by  him  on  the  Bank, 

crossed  cheque  directed  the  said  Bank  to  pay  to  [A.B.  or  bearer]  the  sum 

against  the        Qf  $ 
drawer. 

2.  The  said  cheque  before  presentation  for  payment  was 
crossed  with  the  name  of  the  Bank  [or  with  two 
parallel  transverse  lines  simply,  or  as  the  case  may  he]  and 
the  plaintiff  became  the  bearer  of  said  cheque. 

3.  The  said  cheque  was  duly  presented  by  the 

Bank  (the  Bank  named,  or  other  Bank,  as  the  case  may  he) 
for  payment,  but  the  said  cheque  was  dishonoured. 

4.  Notice  of  such  presentment  and  dishonour  was  duly 
given  to  the  defendant. 

5.  The  said  cheque  has  not  been  paid. 

The  plaintiff  claims  $  and  his  costs  of  action. 


^ (Formal  parts:  see  No.  123.) 
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Claim  on  a  1.  The  defendant  [or  X.Y.]  on  the  day  of  , 

P'"""^|^^"''y      made  his  promissory  note  now  overdue,  whereby  he  promised 
or  indorsee,      to  pay  to  the  plaintiff  [or  to  A.B.]  or  his  order  $  three 

months  after  date  [or  on  demand  or  as  the  case  may  he] . 

2.  The  said  note  became  due  on  the  day  of 

19     ,  (this  clause  is  not  needed  where  the  note  is  payable  on 
demand.) 

3.  {Where  claim  is  hy  indorsee.)     The  defendant  [or  the 
said  X.Y.,  or  the  said  A.B.]  indorsed  the  said  note  to  the 


(a)   Or  "  an  order  for  payment  of  money. 
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plaintiff  [or  to  CD.  who  indorsed  the  same  to  the  plaintiff^ 
as  the  case  may  he] . 

4.  (Where  claim  is  by  indorsee  against  indorser).  The 
said  note  was  duly  presented  for  payment  but  was  dishonoured. 

5.  (Where  claim  is  hy  indorsee  against  indorser).  Notice 
of  the  said  presentment  and  dishonour  was  duly  given  to  the 
defendant. 

6.  The  defendant  has  not  paid  the  said  note.  The  plain- 
tiff claims  $  and  his  costs  of  action. 


(Formal  parts:  see  No.  123.) 

\5H 

1.  On  the  day  of  19     ,  the  defendant  drew  ^o^JJ|o^^fion 

on  the  plaintiff  a  bill  of  exchange  for  $  payable  to  the  acceptor  of  a 

order  of  A.B.,  one  month  after  date.  bill  for  reim- 

bursement or 

2.  The  plaintiff  at  the  request  and  for  the  accommodation  indemnity 
of  the  defendant,  and  without  receiving  any  consideration  for 

so  doing  accepted  the  said  bill. 

3.  The   plaintiff   was  afterwards  compelled   to   pay   the 
amount  of  the  said  bill. 

The  plaintiff  claims : 

(1)  To  be  repaid  the  sum  of  $        so  paid  by  him 
and  his  costs  of  action. 

(2)  Such  further  and  other  relief  as  the  nature  of 
the  case  may  require. 


(Formal  parts :  see  No.  125.)  preceding  ° 

claims. 

Any  particular  material  allegation  where  it  is  a  defence 
may  he  specifically  denied  thus:  The  defendant  did  not  make, 
draw,  accept  or  indorse  the  bill  [or  note]  ;  or  the  bill   [or      15^a 
note]  was  not  presented  for  acceptance  [or  for  payment] .  Or,  Denials  of 
The  defendant  had  not  due  notice  of  dishonour,  &c.  ^  *^°  ' 

The  denial  of  particular  paragraphs  of  the  statement  of 
claim  will  serve  the  same  purpose. 
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159    . 

Not  the  holder 

160 

Accommoda- 
tion bill. 


161 

Misrepresent- 
ation, (a) 


163 

Acceptance 
induced  by 
fraud. 


The  following  are  forms  of  other  defences. 

The  plaintiff  was  not  the  holder  of  the  [bill  or  note]  at  the 
commencement  of  the  action. 


The  bill  was  accepted  for  the  accommodation  of  the 
plaintiff  without  consideration  [or  was  accepted  for  the  ac- 
commodation of  (the  drawer)  and  indorsed  to  the  plaintiff 
without  consideration] . 


162 

Failure  of  con- 
sideration. 


1.  The  defendant  made  the  note  sued  upon  under  the 
following  circumstances: — The  plaintiff  and  defendant  had 
for  some  years  been  in  partnership  as  coal  merchants,  and  it 
had  been  agreed  between  them  that  they  should  dissolve  part- 
nership, that  the  plaintiff  should  retire  from  the  business,  that 
the  defendant  should  take  over  the  whole  of  the  partnership 
assets  and  liabilities,  and  should  pay  the  plaintiff  the  value 
of  his  share  in  the  assets  after  deducting  the  liabilities. 

2.  The  plaintiff  thereupon  undertook  to  examine  the  part- 
nership books,  and  inquire  into  the  state  of  the  partnership 
assets  and  liabilities;  and  he  did  accordingly  examine  the 
books,  and  make  the  said  inquiries,  and  he  thereupon  repre- 
sented to  the  defendant  that  the  assets  of  the  firm  exceeded 
$10,000,  and  that  the  liabilities  of  the  firm  were  under  $3,000, 
whereas  the  fact  was  that  the  assets  of  the  firm  were  less  than 
$5,000,  and  the  liabilities  of  the  firm  largely  exceeded  the 
assets. 

3.  The  misrepresentations  mentioned  in  the  last  paragraph 
induced  the  defendant  to  mal<;e  the  note  now  sued  on,  and 
there  never  was  any  other  consideration  for  the  making  of 
the  note. 


The  defendant  accepted  the  bill  for  and  on  account  of  the 
price  of  50  tons  of  coal  to  be  delivered  by  the  plaintiff  to  the 
defendant  by  the  1st  May,  19  ,  and  the  plaintiff  failed  to 
deliver  the  said  coal  [or,  where  so,  and  the  bill  was  indorsed 
by  A.B.  (the  payee)  to  the  plaintiffs  without  consideration 
or  with  notice  of  the  above  facts,  or  when  overdue.] 


1.  The  defendant  was  induced  to  accept  the  said  bill  by 
the  fraud  of  (the  draiver)  who  {setting  out  the  particulars  of 
the  fraud.) 

2.  The  said  (drawer)  indorsed  the  said  bill  to  the  plaintiff 
without  consideration  [or  with  notice  of  the  fraud  or  when 
overdue.] 

(a)    See  Con.  Rules,  1888,  Form  64. 
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Or,  the  bill  was  accepted  and  delivered  to  the  said  {the 
drawer)  without  consideration  for  the  purpose  of  his  getting 
it  discounted  for  the  defendant  and  the  said  {drawer)  in 
fraud  of  the  defendant  indorsed  the  said  bill  to  the  plaintiff 
without  consideration  \^or  with  notice  of  the  said  fraud,  or 
when  overdue.] 

164 

The  defendant  says  that  at  the  time  of  making  the  alleged  Infancy.  (6> 

acceptance  of  the  said  bill  the  defendant  was  an  infant  within 
the  age  of  21  years. 

165 

The  defendant  says  that  said  bill  [or  note]  was  after  its  Alteration  of 

issue  materially  altered  without  the  consent  of  the  defendant,  '  ' 
viz.,  by  the  alteration  of  its  date  from  the  30th  day  of  June 
to  the  3rd  day  of  June  [or  by  the  time  of  payment  being 
altered  from  3  months  after  date  to  one  month  after  date]. 

166 

1.  The  defendant  says  that  before  he  signed  the  said  JJ,'^^^^^;;^^?^ 
promissory  note  he  had  had  a  bet  or  wager  with  the  plaintiff 

[or  payee]  upon  the  result  of  the  Jockey  Club  Eaces  and  the 
defendant  lost  the  said  bet  or  wager. 

2.  The  defendant  at  the  plaintiff's  {or  payee's)  request 
signed  and  delivered  to  the  plaintiff  {or  payee)  the  said  nore 
in  payment  of  part  of  the  amount  of  said  bet  or  wager,  and 
the  same  was  the  only  consideration  for  said  note. 

(7/  the  action  is  by  an  indorsee.)     3.  The  said  {payee) 
indorsed  the  said  note  to  the  plaintiff  without  consideration 
[or  with  notice  of  the  above  facts,  or  when  overdue.] 
^  '  ■"  16T 

Statute  of 

The  defendant  (further)  says  that  the  plaintiff's  right  of  Limitations, 
action,  if  any,  accrued  more  than  6  years  before  the  com- 
mencement of  this  action. 

168 

The  said  note  was  made  by  the  defendant  jointly  with  J^^fy^^'|,^'J*ty 
A.B.,  and  for  the  accommodation  only  of  said  A.B.,  and  as  and  dis- 
his  surety  to  secure  a  debt  of  $        due  to  the  plaintiff  by  said  charged. 
A.B.,  of  which  facts  the  plaintiff  had  notice  at  the  time,  and 
except  as  aforesaid  there  was  no  consideration  for  the  mak- 
ing of  the  said  note  by  the  defendant,  and  after  the  said 
note  became  due  the  plaintiff,  whilst  the  holder  thereof  re- 
leased the  defendant  by  giving  time  to  the  said  A.B.  in  pur- 
suance of  a  binding  agreement  in  that  behalf  made  without 
the  defendant's  consent. 

(b)    Con.  Rules,  1888;  Form  66. 
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169 

Loss  of  bin. 


1.  After  the  acceptance  of  the  said  bill,  the  plaintiff  while 
he  was  the  holder  thereof  lost  the  bill  [if  not  appearing  in  thz 
statement  of  claim  or  elsewhere  in  the  defence,  which  was 
payable  to  bearer,  or  order,  and  transferable  by  indorsement 
as  the  case  may  be],  and  the  same  has  ever  since  been  and 
still  is  lost. 

2.  The  defendant  submits  that  the  plaintiff  is  not  entitled 
to  recover  in  this  action  unless  he  first  gives  to  the  defendant 
indemnity  against  the  claims  of  any  other  persons  in  respect 
of  the  said  bill. 


17-0  Know  all  men,  &c.  (see  Form  1161). 

demnity  under  Whereas  an  action  is  now  pending  in  the  High  Court  of 
an  order  not  Justice  for  Ontario,  wherein  the  above  bounden  (A.B.)  is 
to  set  up  the  plaintiff  and  the  above  named  (obligee)  is  defendant,  brought 
bill  of  ex-  for  the  recovery  of  the  amount  of  bill  of  exchange  [or  a  prom- 
change  being    issory  notel  for  $ 

lost,  (a)  ./  J  t- 

And  whereas  the  said  bill  [or  note]  is  alleged  by  the  said 
(defendant)  to  be  lost,  and  by  an  order  made  in  the  said 
action  on  the  day  of  19     ,  it  was  ordered  that 

the  loss  of  the  said  bill  [or  note]  should  not  be  set  up  as  a 
defence  in  the  said  action  on  the  said  (A.B.)  giving  an  in- 
demnity to  the  satisfaction  of  (according  to  the  order). 

Now  the  condition  of  the  above  written  obligation  is  such 
that  if  the  above  bounden  A.B.,  &c.,  (obligor  and  sureties)  or 
some  or  one  of  them,  or  their,  or  some  one  of  their  heirs,  exe- 
cutors or  administrators  do  and  shall  save  harmless  and  keep 
indemnified  the  said  (obligee),  his  executors,  administrators 
and  assigns,  and  his  and  their  lands  and  tenements,  goods 
and  chattels,  of,  from,  and  against  all  claims  and  demands 
of  any  other  person  or  persons  whomsoever,  save  and  except 
the  said  A.B.,  his  executors  or  administrators,  claiming  pay- 
ment of  any  sum  or  sums  of  money  upon  or  in  respect  of  the 
said  bill  of  exchange  [or  promissory  note]  and  also  from  all 
actions,  suits  and  other  proceedings  whatsoever  which  at  any 
time  or  times  shall  or  may  be  brought  or  prosecuted  against 
the  said  (obligee),  his  heirs,  executors  or  administrators,  upon 
the  said  bill  [or  note],  and  also  from  all  costs,  damages  and 
expenses  which  he  or  they  may  bear  or  incur  for  or  by  reason 


(a)   See  53  V.  c.  33,  s.  69  (D). 
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of  any  such  claim  as  aforesaid  being  made  upon  the  said 
bill  [or  note],  then  this  obligation  to  be  void,  otherwise  to 
remain  in  full  force  and  virtue. 
Signed,  sealed  and  delivered 
in  the  presence  of 


Section  IX. — Bonds. 

{Formal  parts:  see  No.  123.) 

1.  By  a  bond  dated  the  day  of  19     ,  the  Claim  on  bond 
defendant  became  bound  to  the  plaintiff  in  the  sum  of  $ 

subject  to  the  condition  that  if  [stating  the  condition  for  ex- 
ample that  if  the  defendant  should  pay  the  plaintiff  $ 
quarterly   on  the  1st   days   of   February,   May,   August  and 
November,  in  every  year  during  the  life  of  the  plaintiff. 

Or,  that  if  one  A.B.  therein  mentioned  should  well  and 
faithfully  discharge  the  duties  of  clerk  to  the  plaintiff  and  at 
all  times  account  for  and  pay  over  unto  the  plaintiff  all 
moneys  or  securities  for  money  which  he  should  receive  for 
or  on  behalf  of  the  plaintiff. 

Or,  that  if  the  defendant  should  indemnify  and  save 
harmless  the  plaintiff  from  all  loss  and  damage  by  reason 
of  the  plaintiff's  defending  a  certain  action  in  the  High 
Court  of  Justice  brought  in  the  month  of  19     ,  by  one 

G.H.  against  the  plaintiff  to  recover  $  then  in  the  hands 

of  the  plaintiff  which  was  claimed  by  the  defendant]  then  the 
said  bond  should  be  void. 

2.  Assign  the  breach  complained  of  for  example: — The 
defendant  failed  to  pay  to  the  plaintiff  the  quarterly  payments 
under  said  bond  falling  due  on  the  1st  days  of  May,  August, 
and  November,  19     . 

[Or,  the  said  A.B.  did  not  account  for  and  pay  over  unto 
the  plaintiff  all  moneys  or  securities  for  money  which  he  re- 
ceived for  or  on  account  of  the  plaintiff  but  appropriated  to 
his  own  use  the  sum  of  $ 

Or,  the  defendant  has  not  indemnified  and  saved  harm- 
less the  plaintiff  from  all  loss  and  damage  by  reason  of  his 
defending  the  said  action  whereby  the  plaintiff  has  been  ob- 
liged to  pay  and  has  paid  the  sum  of  $  for  the  costs  of  the 
said  G.H.  of  said  action  and  a  further  sum  of  $  incurred 
by  the  plaintiff  for  his  own  costs  and  expenses  in  and  about 
the  defending  of  the  said  action.] 

The  plaintiff  claims  $  (amount  of  penalty)  and  his 

costs  of  action. 


80 


FORMS   OF   PLEADINGS. — BUILDER. 


Section  X. — Builder. 


ITS 

Claim  by 
builder  on 
contract  for 
building  a 
house. 


{Formal  parts:  see  No.  123.) 

1.  The  plaintiff  is  a  builder  and  contractor  carrying  on 
business  at 

2.  The  defendant  is 

3.  [By  an  agreement  in  writing  dated  day  of  _  , 
19  ,  made  between  the  plaintiff  and  defendant]  it  was  agreed 
by  and  between  the  plaintiff  and  defendant,  that  the  plaintiff 
should  erect  for  the  defendant  a  house,  in  the  City  of 

in  accordance  with  certain  plans  and  specifications  prepared 
by  the  architect  of  the  defendant. 

4.  The  said  agreement  contained  amongst  other  provisions 
the  following  (set  out  any  special  terms  of  agreement  relied 
upon.) 

5.  It  is  further  provided  in  said  agreement,  that  payment 
should  be  made  to  the  plaintiff  by  instalments  equal 
to  per  cent,  of  the  value  of  the  buildings  when  erected 
and  the  balance  within  after  the  final  completion 
of  the  said  house,  to  the  satisfaction  of  the  said  architect, 
and  that  payment  of  such  instalments  should  he  made  upon 
the  production  of  the  written  progress  certificates  of  the  said 
architect,  and  that  the  balance  of  the  contract  price  should  be 
paid  within  one  month  from  the  final  completion  of  the  said 
house  to  the  satisfaction  of  the  said  architect,  and  upon  the 
production  of  his  certificate  to  that  effect. 

6.  The  plaintiff  duly  completed  the  building  of  the  said 
house  in  accordance  with  the  said  plans  and  specifications. 

7.  The  said  architect  gave  to  the  plaintiff  his  written  pro- 
gress certificates  from  time  to  time  during  the  progress  of  the 
work,  and  has  given  to  the  plaintiff  his  written  certificate 
that  the  said  house  was  completed  to  the  satisfaction  of  the 
said  architect  on  the  day  of 

8.  The  defendant  has  paid  the  plaintiff  the  sum  of  $ 

on  account  of  the  contract  price,  but  there  remains  unpaid 
the  amount  of  the  two  last  payments  certified  by  the  progress 
certificates  of  the  said  architect  and  the  amoimt  of  the  final 
certificate  of  the  said  architect. 

9.  The  plaintiff  has  produced  the  said  certificates  to  the 
defendant  and  demanded  payment  of  the  sum  of  $  due 
thereunder,  and  the  defendant  has  not  paid  the  same  or  any 
part  thereof. 
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Claim  where  the  architect  has  refused  his  certificate.  In- 
stead of  7  to  9  inclusive.) 

[7.  The  said  house  was  more  than  a  month  prior  to  the 
commencement  of  this  action,  namely  on  the  day  of 

duly  completed  by  the  plaintijffi  to  the  satisfaction  of 
the  said  architect. 

8.  The  plaintiff  has  applied  to  the  said  architect  from  time 
to  time  for  the  said  two  last  progress  certilicates,  and  the  said 
final  certificate  entitling  the  plaintiff  to  payment  of  the  two 
last  progress  instalments  aforesaid,  and  to  the  balance  of  the 
contract  price,  but  the  said  architect  has  neglected  and  re- 
fused in  fraudulent  collusion  with  the  defendant,  to  give  the 
same  to  the  plaintiff.] 


Section  XI. — By-laws. 
Statement  of  Claim. 
{Formal  parts:  see  No.  133.) 

1.  By  an  Act  of  the  Parliament  of  the  late  Province  of  Claim  to  set 
Canada,  passed  in  the  27th  year  of  the  reign  of  Her  late  of  a^municipal 
Majesty  Queen  Victoria,  and  chaptered  93,  the  above  named  co'*P<^ration 
defendants,  the  Wellington,  Grey  and  Bruce  Railway  Com-b^nus^toa 
pany,  were  incorporated  with  power  and  authority  to  lay  out,  railway  com- 
construct,  make  and  finish  a  double  or  single  Iron  Railway  p^"^" 

from  the  Town  of  Guelph  to  the  Village  of  Southampton  or 
other  point  on  Lake  Huron,  in  the  County  of  Bruce,  with 
a  branch,  should  they  so  desire  it,  to  the  Town  of  Owen  Sound 
in  the  County  of  Grey;  and  other  powers  and  authorities 
were  by  the  said  Act  conferred  upon,  and  vested  in  the  said 
defendants  the  Wellington,  Grey  and  Bruce  Railway  Com- 
pany. 

2.  By  an  Act  of  the  Legislature  of  the  Province  of  On- 
tario, passed  in  the  31st  year  of  the  reign  of  Her  said  Majesty, 
and  chaptered  13,  after  reciting  that  the  said  Wellington, 
Grey  and  Bruce  Railway  Company  had  by  their  petition  set 
forth  that  various  municipalities  to  the  north  and  north-west 
of  the  Town  of  Guelph  being  deeply  interested  in  the  estab- 
lishment of  railways,  and  being  destitute  of  proper  facilities 
for  communicating  with  the  various  produce  markets  of  the 
Province  were  desirous  of  aiding  the  undertaking  of  the  said 

p— 6 
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.  Wellington,  Grey  and  Bruce  Railway  Company,  by  free  grants 
or  donations  of  debentures  by  way  of  bonus;  but  that  no 
means  existed  by  law  of  granting  such  proposed  aid,  except 
by  the  subscription  of  stock,  which  the  said  municipality  de- 
sired to  avoid,  it  was  amongst  other  things  enacted,  that  it 
should  be  lawful  for  any  municipality  interested  in  the  said 
undertaking,  to  pass  a  by-law  or  by-laws  authorizing  aid  to 
the  said  railway,  by  the  issue  of  debentures,  to  be  given  to  the 
said  railway,  company,  as  a  free  gift  or  donation,  by  way  of 
bonus,  upon  such  terms  and  subject  to  such  restrictions  and 
conditions  as  might  be  mutually  agreed  on  between  such 
municipality  and  the  directors  of  the  said  railway  company; 
and  the  directors  for  the  time  being  were  authorized  and  em- 
powered, on  behalf  of  the  company,  to  enter  into  an  agree- 
ment or  agreements  for  the  due  performance  of  any  such 
terms  and  conditions  as  might  be  contained  in  such  by-law,  or 
mutually  agreed  upon  between  said  directors  and  the  council 
of  such  municipality;  provided  always,  that  any  such  by-law 
to  be  valid,  should  be  made  in  conformity  with  the  laws  of 
the  said  Province  respecting  municipal  institutions. 

3.  By  the  said  in  part  last  recited  Act,  it  was  further 
enacted  that  it  should  be  lawful  for  the  council  of  the  muni- 
cipality, with  the  assent  of  the  ratepayers,  at  the  request  of  the 
railway  company,  from  time  to  time,  to  make  such  alterations 
in  the  conditions  of  such  by-laws  as  might  be  found  necessary 
or  expedient,  due  notice  being  given  for  the  same  period,  and 
in  the  same  manner  as  required  under  section  338  of  the 
Municipal  Act,  and  that  a  copy  of  any  by-law  containing  such 
alterations,  should  be  forthwith  transmitted  to  the  treasurer 
of  the  Province  of  Ontario. 

4.  The  defendants,  the  Corporation  of  the  Township  of 
Turnberry,  are  a  municipal  corporation  under  the  statutes 
in  that  behalf,  and  a  municipality  within  the  meaning  of  the 
last  mentioned  Act  of  the  Legislature  of  the  Province  of 
Ontario;  and  the  plaintiffs  have  for  several  years  been,  and 
now  are,  ratepayers  of  the  said  township,  duly  qualified,  and 
having  the  right  to  vote  upon  the  by-law  hereinafter  men- 
tioned. 

5.  The  council  of  the  said  municipality  during  the  year 
19  ,  was  composed  of  the  following  persons,  viz. : — the  de- 
fendant, J.  M.,  Eeeve;  W.  C,  Deputy  Reeve;  and  J.  H.,  W. 
H.  L.,  and  D.  H.,  Councillors. 

6.  At  a  meeting  of  the  said  council,  held  on  the  14th 
day  of  August,  19     ,  a  resolution  was  passed  in  the  words 
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and  figures  following ;  that  is  to  say, — "  That  this  council 
"  submit  a  by-law  to  the  ratepayers  of  this  township,  to  grant 
"  a  bonus  of  $28,000,  to  aid  in  the  construction  of  the  Wel- 
"lington.  Grey  and  Bruce  Eailway,  and  that  a  vote  of  the 
"  electors  be  taken  at  lot  15,  con.  7,  on  the  11th  September, 
'*  next,  and  that  James  Johnston  be  returning  officer." 

7.  In  pursuance  of  the  said  resolution,  and  on  the  11th 
day  of  September,  19  ,  the  said  council  pretended  or  assumed 
to  submit  to  the  ratepayers  a  by-law,  and  on  the  conclusion 
of  the  voting  thereon,  the  same  was  declared  carried  by  a 
majority  of  twelve  of  the  ratepayers  who  voted  upon  said 
by-law. 

8.  The  said  by-law  is  in  the  words  and  figures  follow- 
ing :— 

"  A  BY-LAW. 

"  To  aid  the  Wellington,  Grey  and  Bruce  Eailway  Com- 
pany by  a  free  grant  or  donation  of  debentures  by  way  of 
bonus,  to  the  extent  of  $28,000,  subject  to  certain  terms,  re- . 
strictions  and  conditions." 

"  Whereas,  by  certain  Acts  passed  by  the  Legislature  of 
the  Province  of  Ontario,  the  municipalities  therein  referred 
to  are  authorized  to  aid  the  Wellington,  Grey  and  Bruce  Eail- 
way, by  free  grants  or  donations  of  debentures  by  way  of 
bonus.  And  whereas  the  Municipal  Council  of  the  Township 
of  Turnberry,  being  one  of  the  municipalities  so  authorized, 
are  desirous  of  aiding  the  said  railway  by  the  free  grant  or 
donation  of  debentures,  to  the  extent  of  twenty-eight  thousand 
dollars,  and  propose  to  issue  debentures  for  that  purpose. 
And  whereas  it  will  require  the  sum  of  $3,080  to  be  raised 
annually  by  special  rate  for  the  payment  of  the  said  deben- 
tures, and  the  interest  thereon  as  hereinafter  mentioned. 

"  And  whereas,  the  amount  of  the  whole  rateable  property 
of  the  said  municipality,  irrespective  of  any  future  increase  of 
the  same,  and  also  irrespective  of  any  income  to  be  derived 
from  the  temporary  investment  of  the  sinking  fund,  lierein- 
after  mentioned,  or  any  part  thereof,  according  to  the  last 
revised  assessment  roll,  of  the  said  municipality,  being  for 
the  year  19  ,  was  $286,500,  (two  hundred  and  eighty-six 
thousand  five  hundred  dollars.) 

"And  whereas  the  amount  of  the  existing  debt  of  the     ' 
said  municipality,  is  as  follows:  Principal,  $  ;  Interest, 

the  sum  of  $  ,  making  in  the  aggregate  the  sum  of 

$  ,  of  which  interest  no  portion  is  in  arrear. 
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"  And  whereas,  for  paying  the  interest  and  creating  an 
equal  yearly  sinking  fund  for  paying  the  said  sum  of  $28,000, 
and  interest,  as  hereinafter  jnentioned,  it  will  require  an 
equal  annual  special  rate  of  one  and  one-tenth  cents  in  the 
dollar  in  addition  to  all  other  rates  to  be  levied  in  each  year." 

"  Be  it  therefore  enacted  by  the  Municipal  Council  of  the 
Township  of  Turnberry: — 

1.  "  That  it  shall  be  lawful  for  the  Eeeve  of  the  said 
township,  and  he  is  hereby  required  to  issue  debentures, 
to  the  extent  of  twenty-eight  thousand  dollars  in  sums  not  less 
than  $100  each,  which  debentures  shall  be  sealed  with  the 
seal  of  the  said  municipal  council,  and  be  signed  by  the  said 
Eeeve,  and  countersigned  by  the  treasurer." 

2.  "  That  the  said  debentures  shall  be  made  payable  in 
twenty  years  from  the  day  hereinafter  mentioned  for  this 
by-law  to  take  effect,  at  the  office  of  the  Canadian  Bank  of 
Commerce,  at  Goderich;  and  shall  have  attached  to  them 
coupons  for  the  payment  of  interest. 

3.  "  That  the  said  debentures  shall  bear  interest  at  and 
after  the  rate  of  six  per  cent,  per  annum  from  the  date  there- 
of, which  interest  shall  be  payable  on  the  first  days  of  January 
and  July  in  each  year. 

4.  "  That  for  the  purpose  of  forming  a  sinking  fund  for 
the  payment  of  the  said  debentures,  and  the  interest  at  the 
rate  aforesaid  to  become  due  thereon,  an  equal  special  rate 
of  one  and  one-tenths  cents  in  the  dollar,  shall  in  addition 
to  all  other  rates  be  raised,  levied  and  collected  in  each  year, 
upon  all  the  rateable  property  in  the  said  municipality,  dur- 
ing the  continuance  of  the  said  debentures,  or  any  of  them. 

"  Provided  always,  and  it  is  hereby  declared,  that  this 
by-law  is  passed  subject  to  the  following  stipulations  and 
conditions : — 

1.  "  That  before  the  Eeeve  shall  issue  the  said  debentures, 
the  railway  company  shall  furnish  an  agreement  under  the 
seal  of  the  company  (a  copy  whereof  has  been  submitted  to 
and  approved  of  by  this  council),  undertaking  and  binding 
the  company  in  the  manner  set  forth  therein,  to  commence 
the  extension  therein  referred  to,  that  is  to  say,  the  extension 
of  the  said  Wellington,  Grey  and  Bruce  Eailway,  through 
South  Bruce  and  North  Huron  to  Lucknow,  within  three 
months  after  the  final  passing  of  this  by-law,  and  to  complete 
the  same  to  Lucknow  ready  for  traffic,  within  two  years  from 
that  time ;  and  to  erect  a  station  at  or  near  to  Bluevale,  and 
another  at  or  near  to  Wingham. 
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"  And  provided,  that  the  debentures  shall  be  deposited 
with  the  Treasurer  of  the  Province  of  Ontario,  or  in  one  of 
the  chartered  banks  of  this  Province,  or  of  the  late  Province 
of  Canada,  and  the  same  shall  be  delivered  to  the  company 
on  the  certificate  of  the  engineer  of  the  company,  confirmed 
by  the  certificate,  for  the  time  being,  of  the  chief  engineer 
of  the  Great  Western  Eailway,  as  the  work  progresses  through 
the  Township  of  Turnberry,  the  production  of  which  certifi- 
cate shall  entitle  the  company  to  demand  and  receive  from 
the  said  municipality  debentures  to  the  amount  so  mentioned^ 
with  the  current  coupon  and  those  yet  to  mature. 

"  And  provided  further,  that  if  the  work  shall  not  be  com- 
menced within  the  said  period  of  three  months  above  speci- 
fied, it  shall  be  optional  with  the  council,  by  resolution  duly 
passed  to  that  eft'ect,  to  declare  this  by-law  and  the  agreement 
founded  thereon,  cancelled  and  at  an  end. 

5.  "  That  this  by-law  shall  take  eifect  and  come  into  oper- 
ation upon  the  2nd  (second)  day  of  October,  A.D.  19     ." 

6.  "  That  the  said  debentures  shall  be  deposited  within 
one  month  after  the  final  passing  of  this  by-law,  either  with 
the  Provincial  Treasurer,  or  in  one  of  the  chartered  banks 
of  Canada. 

7.  "  And  be  it  further  enacted,  that  the  votes  of  the  elec- 
tors of  this  municipality  shall  be  taken  upon  this  by-law, 
as  follows,  namely :  At  the  place  hereinafter  mentioned  and 
referred  to  in  the  notice  appended  to  this  by-law,  being  the 
place  at  which  the  elections  of  members  of  council  are  held, 
on  the  eleventh  day  of  September  next  (19  ),  at  the  hour  of 
nine  o'clock  in  the  forenoon,  and  ending  at  five  o'clock  in 
the  afternoon  of  the  same  day,  and  that  the  following  person 
shall  be  returning  officer  to  take  the  votes  at  such  place : — 

'^  Eetuming  officer,  James  Johnston.  Place  of  voting, 
lot  15,  concession  7,  Turnberry." 

9.  The  said  by-law  was  not,  prior  to  submitting  the  same 
to  the  ratepayers  of  the  said  municipality,  read  a  first  and 
second  time  before  the  said  council,  as  by  law  required. 

10.  In  and  by  the  agreement  between  the  said  defendants 
the  railway  company  and  the  said  council  referred  to  in  the 
said  by-law,  to  be  furnished  by  the  said  railway  company 
under  the  seal  of  the  said  company,  and  a  copy  whereof  had 
been  submitted  to  and  approved  by  the  said  council,  it  was 
expressly  stipulated  and  agreed,  that  the  said  by-law  and 
agreement  were  based  upon  the  contingency  of  the  said  rail- 
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way  company  obtaining  from  the  Government  of  the  Province 
of  Ontario  a  grant  of  at  least  the  minimum  amount  authorized 
to  be  granted  in  aid  of  railways,  out  of  the  funds  set  apart 
and  designated  as  the  "  railway  fund/'  in  an  Act  of  the 
Legislature  of  the  said  Province,  passed  in  the  34th  year  of 
the  reign  of  Her  Majesty  Queen  Victoria,  and  chaptered  2, 
and  by  the  same  agreement  it  was  provided  that  if  the  amount 
to  which  the  said  railway  company  was  entitled  was  not  ob- 
tained within  three  months  from  the  passing  of  the  by-law, 
the  said  agreement  was  at  the  option  of  either  party  to  be 
cancelled  and  rescinded,  and  the  company  were  not  in  such 
event  to  be  entitled  to  the  said  debentures  but  the  said  by-law 
was  to  be  treated  as  if  it  had  never  been  made,  ratified  or 
passed. 

11.  The  said  stipulation  and  agreement  were  well  known 
and  understood  by  the  ratepayers  of  the  said  township,  and 
it  was  strongly  urged  upon  and  represented  to  the  said  rate- 
payers, by  the  supporters  of  the  said  by-law  in  the  interest  of 
the  said  railway  company,  as  a  principal  inducement  for  vot- 
ing in  favour  of  the  said  by-law,  that  in  the  event  of  the  same 
being  passed  the  ratepayers  of  the  township  would  not  be 
taxed  for  the  said  debentures,  unless  within  the  three  months 
specified  in  the  said  agreement  after  the  passing  of  the  said 
by-law  the  said  railway  company  procured  from  the  Govern- 
ment as  aforesaid  a  grant  of  at  least  the  minimum  amount 
authorized  to  be  granted  in  aid  of  railways  as  aforesaid,  and 
a  great  number  of  those  ratepayers  who  voted  in  favour  of  the 
said  by-law,  so  voted  upon  the  faith  of  the  said  stipulation 
and  agreement,  and  upon  the  understanding  that  they  would 
not  be  burdened  or  taxed  for  the  said  debentures,  unless  the 
said  grant  was  obtained  as  aforesaid. 

12.  Had  it  not  been  for  such-  representations  as  aforesaid, 
and  the  understanding  of  the  ratepayers  as  to  the  said  stipu- 
lation and  agreement  as  aforesaid,  the  said  by-law  would  not 
have  been  passed  by  the  said  ratepayers,  but  on  the  contrary 
would  have  been  rejected  by  a  large  majority. 

13.  A  large  number  of  persons  who  voted  in  favour  of 
the  said  by-law  were  persons  who  were  not  duly  qualified  or 
entitled  to  vote  upon  the  said  by-law,  the  said  persons  eith-jr 
not  having  their  names  upon  the  assessment  roll  of  the  said 
township  at  all,  or  being  assessed  in  respect  of  property  which 
would  not  entitle  or  qualify  them  legally  to  vote  upon  the 
said  by-law,  or  being  persons  owning  or  holding  no  property 
in  the  said  township,  or  owning  or  holding  no  property  which 
would  entitle  or  qualify  them  legally  to  vote  upon  the  said 
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by-law;  and  some  persons  voted  more  than  once  in  favour 
of  the  said  by-law,  and  the  plaintiffs  charge  that  upon  a 
scrutiny  and  inquiry  into  the  validity  and  legality  of  the 
votes  given  and  recorded  in  favour  of  the  said  by-law,  a  large 
number  of  them  will  be  found  illegal  and  improper,  for  the 
reasons  above  stated,  as  well  as  for  other  good  and  valid 
reasons. 

14.  Among  the  persons  so  voting,  and  who  were  not  duly 
qualified  or  entitled  to  vote,  as  aforesaid,  are  the  following, 
that  is  to  say:  E.F.,  R.  S.,  I.T.,  H.B.,  J.McD.,  W.L.,  E.W., 
J.F.,  A.G.,  W.M.,  J.R.,  W.F.,  M.F.,  J.A.,  J.L.,  the  elder, 
P.W.,  W.A.C.,  T.McC,  the  elder,  H.R.,  J.K.,  R.C.,  C.G., 
J.L.,  J.G.,  and  others. 

15.  The  plaintiffs  allege,  that  the  said  railway  company 
paid  divers  sums,  and  made  divers  promises  of  reward  and 
emolument,  and  held  out  inducements  of  personal  advantage 
to  several  of  the  ratepayers  of  the  said  township,  in  order  lo 
procure  their  votes  in  favour  of  the  said  by-law;  and  that 
several  of  the  said  ratepayers  of  the  said  township  were,  by 
bribery  and  corruption,  as  aforesaid,  induced  to  vote,  and  did 
vote  in  favour  of  the  said  by-law. 

16.  The  said  by-law  was  not  duly  passed  by  a  majority  of 
the  duly  qualified  ratepayers  of  the  said  township,  entitled 
to  vote  upon  the  said  by-law,  but  on  the  contrary,  the  major- 
ity of  the  valid  and  legal  votes  recorded  upon  the  said  by-law, 
was  in  favour  of  rejecting  the  same,  and  that  the  same  is  not 
a  valid  and  legal  by-law. 

17.  After  the  said  by-law  was  declared  carried,  as  afore- 
said, the  same  was  at  a  special  meeting  of  the  said  council, 
held  on  the  21st  day  of  September,  19  ,  read  a  first,  second 
and  third  time,  before  and  passed  by  the  said  council,  which 
said  action  of  the  said  council  was,  at  a  meeting  thereof  held 
on  the  2nd  day  of  October,  19  ,  confirmed  by  a  resolution 
of  the  said  council,  passed  at  the  said  last  mentioned  meeting. 

18.  Shortly  after  the  said  by-law  was  declared  passed  by 
the  said  council,  as  aforesaid,  the  agreement  referred  to  in 
the  said  by-law  was  duly  signed  and  sealed  on  behalf  of  the 
said  railway  company,  and  delivered  into  the  custody  of  the 
defendant,  J.M.,  who  now  has  the  same  in  his  possession. 

19.  Sometime  in  the  month  of  November,  19  ,  the  said 
company  having  ascertained,  as  the  fact  was,  that  they  would 
not  be  able  to  obtain  from  the  Government  a  grant  out  of  the 
said  railway  fund,  as  aforesaid,  within  the  period  of  three 
months  from  the  passing  of  the  said  by-law,  and  that  they 
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were  therefore  unable  and  could  not  entitle  themselves  to  call 
upon  the  said  township  to  issue  the  debentures  provided  for 
in  the  said  by-law,  made  some  application  to  the  said  council, 
or  the  members  thereof  the  nature  whereof  the  plaintiffs  are 
unable  to  set  forth,  for  the  purpose  and  with  the  view  of  alter- 
ing the  terms,  conditions  and  stipulations  of  the  said  agree- 
ment, so  signed  and  delivered  by  the  railway  company,  as 
aforesaid,  in  order  that  the  said  company  might  be  put  in  a 
position  to  demand  the  said  debentures  from  the  said  town- 
ship, notwithstanding  their  failure  to  procure  the  said  grant 
within  the  said  period. 

20.  On  or  about  the  25th  day  of  November,  19  ,  a  new 
agreement  was  drawn  up,  signed  and  delivered  by  the  said 
railway  company  to  the  said  defendant,  J.M.,  as  the  Eeeve  of 
the  said  council,  in  which  said  agreement  the  stipulation  and 
agreement  hereinbefore  set  forth,  with  respect  to  the  said 
railway  company  obtaining  the  said  grant  within  three  months 
from  the  passing  of  the  said  by-law,  was  omitted  and  in  lieu 
thereof  was  inserted  a  proviso,  that  the  said  agreement  was 
based  upon  the  contingency  of  obtaining  from  the  Govern- 
ment of  Ontario  at  least  the  minimum  amount  authorized 
to  be  granted  to  railways,  as  aforesaid;  and  in  the  event 
of  such  aid  not  being  obtained,  the  agreement  should,  at 
the  option  of  the  company,  be  cancelled  and  rescinded ;  but  no 
time  was  limited  within  which  the  said  grant  was  to  be  ob- 
tained, and  no  option  to  rescind  the  same  was  given  to  the 
said  township. 

21.  The  said  last  mentioned  agreement  is  materially  dif- 
ferent from  the  agreement  upon  the  faith  of  which  the  said 
by-law  was  submitted  to  and  voted  upon  by  the  said  ratepay- 
ers, and  is  in  direct  violation  of  the  representations  and  under- 
standing upon  which  the  said  by-law  was  voted  for  and  de- 
clared carried,  as  aforesaid,  and  no  by-law  containing  such 
alteration  of  the  terms  and  conditions  of  the  said  by-law  was 
ever  submitted  to  the  said  ratepayers,  or  assented  to  by  them 
as  required  by  the  statutes  hereinbefore  referred  to,  nor  was 
the  consent  of  the  said  ratepayers  thereto  ever  obtained,  nor 
the  proceedings  prescribed  by  the  said  section  338  of  the 
Municipal  Act  ever  taken  with  regard  thereto. 

22.  The  said  defendant  J.M.,  as  such  Eeeve  as  aforesaid 
assumed  to  accept  the  said  last  mentioned  agreement  in  lieu 
of  and  in  substitution  for  the  said  former. agreement  and  he 
assumed  to  sign  and  seal  the  said  debentures  mentioned  in  the 
said  by-law,  on  behalf  of  the  said  township. 
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23.  The  defendant  J.M.,  having  determined  to  aid  the 
said  railway  company  in  obtaining  the  said  debentures,  caused 
a  special  meeting  of  the  said  old  council  to  be  called  at  the 
instance,  and  request  of  the  directors  of  the  said  railway 
company,  for  the  8th  day  of  January,  19  ,  and  the  said  meet- 
ing was  attended  by  the  said  J.M.,  Eeeve,  W.C.,  Deputy  Eeeve 
and  J.H.,  and  W.H.L.,  Councillors;  the  said  D.H.,  not  hav- 
ing received  any  notice  of  such  meeting  as  by  law  required, 
and  at  such  meeting  a  resolution  was  passed  that  the  said 
debentures  so  signed  and  sealed  by  the  said  defendant  J.M., 
on  behalf  of  the  said  township,  should  be  placed  in  the  hands 
of  the  Provincial  Treasurer  of  the  Province  of  Ontario,  and 
that  the  said  defendant  J.M.,  should  deposit  the  same  forth- 
with, but  the  said  meeting  was  not  duly  called,  and  was  wholly 
irregular;  and  the  said  resolution  could  not  and  did  not  give 
the  said  defendant  J.M.,  any  power  or  authority  to  deposit 
the  said  debentures  as  therein  mentioned. 

24.  In  pursuance  of  the  said  resolution,  the  said  defend- 
ant J.M.,  undertook  to  deposit  the  said  debentures  with  the 
Provincial  Treasurer,  as  aforesaid ;  but  before  depositing  the 
same  as  directed  by  the  said  resolution,  the  said  defendant 
J.M.,  communicated  the  said  resolution  and  his  intention 
to  deposit  the  said  debentures  to  the  defendant  W.  McG.,  who 
is  the  president  of  the  said  railway  company,  and  thereupon 
the  said  defendants  J.M.,  and  W.  McG.,  assumed  to  again 
alter  the  said  agreement  entered  into  on  the  25th  day  of 
November,  19  ,  by  striking  out  and  cancelling  the  proviso 
that  in  the  event  of  the  said  aid  not  being  obtained,  the  said 
agreement  should  at  the  option  of  the  said  railway  company, 
be  cancelled  and  rescinded. 

25.  The  said  alteration  was  made  in  the  agreement  there- 
tofore signed  and  sealed  on  the  part  of  the  said  railway  com- 
pany, and  the  Municipality  of  the  Township  of  Turnberry, 
and  the  said  alteration  was  effected  by  striking  out  or  obli- 
terating with  a  pen  the  proviso  in  the  last  preceding  paragraph 
referred  to;  and  the  plaintiffs  say,  and  the  fact  is,  that  the 
said  defendant  J.  M.,  had  not  authorit}',  nor  was  he  em- 
powered, on  behalf  of  the  said  municipality,  to  make  or  con- 
sent to  any  or  such  alteration,  as  aforesaid,  and  the  same  was 
a  wholly  unauthorized  act  on  the  part  of  the  said  defendants. 

26.  After  the  said  alteration  had  been  effected,  the  said  de- 
fendant J.  M.  deposited  the  said  debentures  with  the  Provin- 
cial Treasurer  of  this  Province,  in  whose  custody  the  same 
now  are. 
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27.  The  said  defendants,  the  railway  company,  did  not, 
within  the  period  of  three  months  from  the  passing  of  the 
t-aid  by-law,  obtain,  nor  have  they  since  obtained,  nor  are 
they  in  a  position  to  obtain  from  the  Government  a  grant  out 
of  the  said  railway  fund  in  aid  of  their  said  undertaking; 
but,  nevertheless,  they  insist  and  claim  that  they  are  entitled 
to  the  benefit  of  the  said  debentures,  and  to  have  the  same 
from  time  to  time  delivered  to  them  by  the  said  Provincial 
Treasurer,  in  accordance  with  the  terms  of  the  said  by-law; 
and  they  threaten,  and  intend  to  and  will,  unless  restrained 
by  the  injunction  of  this  Court,  require  and  procure  the  said 
Provincial  Treasurer  to  deliver  to  them  irom  time  to  time 
such  portions  of  the  said  debentures  as  the  amount  of  work 
certified  to  be  done,  according  to  the  terms  of  the  said  by-law, 
will  enable  them  to  demand. 

28.  The  plaintiffs  submit,  that  by  reason  of  the  said 
by-law  not  having  been  read  before  the  said  council,  before 
the  same  was  submitted  to  the  ratepayers  of  the  said  town- 
ship, as  in  the  9th  paragraph  hereof  set  forth,  the  said  deben- 
tures could  not  be  legally  issued  under  the  authority  thereof, 
and  that  the  plaintiffs  and  the  other  ratepayers  of  the  said 
township  are  not  bound  by  the  said  by-law,  and  ought  not  to 
be  called  upon  to  meet  or  pay  the  said  debentures. 

29.  The  plaintiffs  further  submit  that  by  reason  of  the 
illegal  votes  recorded  in  favour  of  the  said  by-law,  and  by 
reason  of  the  same  not  having  in  fact  been  ratified  or  passed 
by  a  majority  of  the  ratepayers  of  the  said  township  qualified 
and  entitled  to  vote  thereon,  and  by  reason  of  a  large  number 
of  votes  in  favour  of  the  said  by-law  having  been  procured  by 
bribery  and  corruption  practised  by  and  on  behalf  of  the  said 
railway  company,  the  said  by-law  is  not  binding  on  the 
plaintiffs  and  the  other  ratepayers  of  the  said  township,  and 
that  they  ought  not  to  be  called  on  to  meet  or  pay  the  said 
debentures. 

30.  The  plaintiffs  further  submit  that  by  reason  of  the 
material  alterations  and  variations  of  the  said  agreement 
upon  the  faith  of  which  the  said  by-law  was  voted  for  and 
declared  passed  hereinbefore  set  forth,  the  said  debentures 
have  been  illegally  and  improperly  issued  and  deposited  with 
the  Provincial  Treasurer,  and  that  they  ought  to  be  delivered 
up  to  be  cancelled. 

31.  The  defendants  the  said  M.,  and  the  said  railway 
company  and  the  said  McG.,  combined  and  confederated  to- 
gether  in    order   to   procure  the   said  resolution  of  the  8th 
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January,  19  ,  to  be  passed  with  the  intent  of  fraudulently 
obtaining  the  said  debentures  to  be  issued  contrary  to  the 
contract  with  the  said  township,  upon  which  the  same  had 
originally  been  agreed  to  be  issued  and  contrary  to  law,  and 
the  passing  and  acting  upon  such  a  resolution  was  a  fraud 
upon  the  ratepayers  of  the  said  township. 

33.  The  defendants  J.  M.,  and  W.  McG.,  have  fraudu- 
lently combined  together  in  altering  the  said  agreement,  and 
in  aiding  the  said  railway  company  to  obtain  the  said  deben- 
tures and  the  benefit  thereof,  notwithstanding  the  failure  of 
the  said  railway  company  to  comply  with  the  terms  and  condi- 
tions of  the  agreement,  upon  the  faith  of  which  the  said  by- 
law was  declared  passed,  as  aforesaid,  and  they  ought  to  be 
ordered  to  pay  the  plaintiffs'  costs  of  this  action. 

The  plaintiffs  claim : 

1.  A  declaration  of  this  Honourable  Court  that  the 
said  by-law  is  illegal  and  invalid;  and  that  the  plain- 
tiffs and  the  other  ratepayers  of  the  said  township 
and  the  said  township  are  not  liable  to  meet  or  pay 
the  said  debentures  issued  in  pretended  pursuance 
thereof,  as  aforesaid. 

2.  A  declaration  that  the  said  debentures  were 
illegally  and  improperly  issued. 

3.  A  direction  that  the  said  by-law  be  set  aside  and 
quashed,  and  that  the  said  debentures  be  delivered  up 
to  be  cancelled. 

4.  An  injunction  restraining  the  said  defendants  the 
railway  company  and  W.  McG.,  their  President,  from 
requiring  or  procuring,  or  endeavouring  to  procure, 
the  said  Provincial  Treasurer  to  deliver  to  them  any 
of  the  said  debentures,  and  from  dealing,  or  in  any 
way  attempting  to  deal  with  the  said  debentures,  or 
any  of  them. 

5.  The  costs  of  this  action. 

6.  Such  further  and  other  relief  as  may  appear  just. 


Section  XII —Carriers. 

(Formal  parts:  see  No.  123.)  t^A 

1.  The  plaintiffs  are  (as  may  he  the  case)   and  carriers  Carriers' claim 
of  goods  for  hire.  for  freight 

°  against  consig- 

2.  The   defendant   is   a   manufacturer   of    for  a   dealer  nor  or  consig- 
in  ]  at 
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3.  On  the  day  of  ,  19  ,  the  defendant 
lor  Messrs.  A.  B.  &.  Co.,  acting  agents  for  the  defendant]  de- 
livered to  the  plaintiffs  bales  of  to  be  carried 
by  the  plaintiffs  from  to  ,  and  there  to 
be  delivered  to  [Messrs.  G.  &  H.  &  Co.,  or  the  defendant,  as 
the  case  may  &e]  at  the  plaintiffs'  usual  rates  for  carriage  of 
such  goods. 

4.  The  plaintiffs  safely  carried  the  said  goods  from 

to      •       ,  and  delivered  the  same  to  [Messrs.  G.  &  II.  &  Co., 
or  the  defendant,  as  the  case  may  he] . 

5.  The  amount  payable  for  conveying  and  delivering  the 
said  goods  according  to  the  plaintiffs'  usual  charges  is  $  , 
and  the  defendant  has  not  paid  the  same  or  any  part  thereof. 

The  plaintiffs  claim  $  ,  and  their  costs  of  action. 


175 

Defence  and 
counter-claim 
to  claim  of 
carrier  for 
freight. 


(Formal  parts:  see  No.  125.) 

1.  The  defendants  deny  that  the  amount  of  $  ,  is 

due  for  the  carriage  and  delivery  of  the  said  goods  according 
to  the  plaintiffs'  usual  charges,  and  say  that  the  usual  rate  at 
which  such  goods  are  carried  from  to  ,  by  the 

defendants  is  $1.87  per  bale,  and  that  there  is  only  due  in 
respect  of  the  said  carriage  and  delivery  the  sum  of  $187.00. 

By  way  of  counterclaim  the  defendants  say: — 

1.  That  the  plaintiffs  made  default  in  delivering  the  said 
goods  within  a  reasonable  time,  and  that  the  same  were  not 
delivered  until  after  a  lapse  of  four  weeks  from  the  time  at 
which  they  ought  to  have  been  delivered. 

2.  The  defendants  in  consequence  of  such  delay  lost  the 
season  for  the  sale  of  such  goods,  and  they  were  compelled  to 
sell  the  same  at  a  reduction  in  price,  in  consequence  of  such 
loss,  (a) 

3.  The  difference  in  price  which  the  defendants  would 
have  realized  by  the  sale  of  the  said  goods,  if  they  had  been 
delivered  at  a  reasonable  time,  and  the  price  for  which  they 
were  actually  sold  as  aforesaid,  is  $500. 

4.  After  giving  credit  to  the  plaintiffs  for  the  amount 
admitted  to  be  due  to  the  plaintiffs  there  is  due  to  the  defen- 
dants the  sum  of  $313. 

The  defendants  claim  $313  and  their  costs. 


(o)   See  Monteith  v.  Merchants  Despatch,  dc,   Co.,  1  Ont.  47;  9 
Ont.  App.  282. 
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(Formal  parts:  see  No.  133.)  ii^« 

1.  The  plaintiffs  are  wholesale  merchants  carrv-  PI*'™  \°^ 

T       •  •      ,1       n-j_        n  miury  by  non- 

mg  on  business  m  the  (Jity  oi  .  carriage,  loss 

2.  The  defendants  are  common  carriers,  carrying  on  busi-  of  goods, 
ness  in  the  Province  of  Ontario. 

3.  On  or  about  the  day  of  ,  19  ,  the 
plaintiffs  delivered  to  the  defendants,  and  the  defendants  as 
such  common  carriers  received  from  the  plaintiffs,  certain 
goods  of  the  plaintiffs  (namely  )  to  be  by  the  de- 
fendants safety  and  securely  carried  from  to  , 
and  at  the  said  to  be  delivered  to  upon 
payment  of  the  defendants'  usual  charges  in  that  behalf. 

4.  On  the  arrival  of  the  said  (goods)  at  afore- 
said, the  said  were  found  to  have  been  (while  in 
th«  custody  of  the  defendants  completely  broken  and  so  in- 
jured or  destroyed  as  to  be  worthless  to  the  plaintiffs). 

[Or  defendants  did  not  safely  and  securely  carry  the  said 
goods  from  the  said  to  said  or  there 

deliver  the  same  to  but  lost  the  same.] 

[Or  defendants  did  not  safely  and  securely  carry  the  said 
goods  from  to  ,  but  while  the  same  were 

in  the  custody  of  the  defendants  or  their  servants,  the  cases 
in  which  the  said  (goods)  were  packed  were  opened  and  a 
large  number  of  the  said  (goods)  abstracted  and  the 

remainder  injured  and  destroyed,  and  the  said  goods  were  in 
that  condition  delivered  by  the  defendants  to  the  said  (con- 
dgnee)  whereby  the  plaintiff  has  lost  the  value  of  the  said 
goods  and  has  become  liable  to  pay  to  the  said  {consignee) 
the  charges  for  freight  and  other  charges  paid  by  the  said 
[consignee) . 


{Formal  parts:  see  No.  123.) 

1.  The  plaintiffs  are  merchants  carrying  on  business  in  Another  form, 
the  City  of  Toronto.    The  defendant  is  a  carrier,  also  carry- 
ing on  business  in  the  City  of  Toronto. 

2.  Before  the  grievances  hereinafter  mentioned  the  plain- 
tiffs had  contracted  to  sell  a  case  of  furs  to  Messrs.  A.  &  Co. 
of  ,  and  two  cases  of  furs  to  Messrs.  B.  &  Co. 
of 

3.  The  plaintiffs  delivered  to  the  defendant  the  said  three 
cases  of  furs  directed  to  the  said  Messrs.  A .  &  Co.,  and  Messrs. 
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B.  &  Co.,  respectively,  to  be  carried  by  him,  as  a  common 
carrier,  for  reward,  to  the  Grand  Trunk  Eailway  freight  shed 
for  shipment  to  the  consignees  per  Grand  Trunk  Railway. 

4.  The  defendant  did  not  deliver  the  said  goods  at  the 
Grand  Trunk  Eailway  freight  shed.  While  the  goods  were 
in  the  custody  of  the  defendant  or  his  servants,  the  said  goods 
were  by  the  defendant's  servants  or  by  some  persons  unknown, 
feloniously  stolen.  The  cases  were  unpacked  and  their  con- 
tents abstracted,  and  the  cases  were  refilled  with  rubbish  and 
re-packed  in  such  a  manner  that  the  theft  could  not  be  detect- 
ed from  their  exterior  appearance.  They  were  in  this  state 
delivered  by  the  defendant  at  the  said  G.  T.  R.  freight  shed, 
and  were  there  shipped  to  the  consignees. 

5.  By  reason  of  the  conversion  by  the  defendant  of  the 
said  goods,  and  his  default  in  carying  the  same,  the  plaintiffs 
have  lost  the  value  of  the  said  goods.  They  are  also  liable 
to  repay  the  consignees  the  freight  and  charges  incident  to  the 
shipment  of  the  cases. 

The  plaintiffs  claim : 

1.  $  the  value  of  the  said  goods. 

2.  Or  alternatively  the  said  sum  for  damages  for 
the  conversion. 


3.  $ 
charges. 


the  amount  of  the  said  freight  and 


ITS 

Defence  to 
claim  for  non- 
carriage  and 
loss  and  con- 
version. 


{Formal  parts:  see  No.  VZh.) 

1.  The  defendant  says  he  is  a  carter,  and  not  a  common 
carrier,  and  he  only  carries  the  goods  of  his  employers  when, 
where,  or  as  it  is  in  each  case  specially  agreed  by  him. 

2.  The  defendant  as  such  carter  and  not  as  a  common 
carrier,  at  the  plaintiffs'  request  received  three  cases  of  goods, 
to  be  conveyed  to  the  Grand  Trunk  Railway  freight  shed  for 
shipment,  one  case  to  Messrs.  A.  &  C,  and  two  to  Messrs.  B. 
&  Co.,  and  the  defendant  used  due  diligence  and  care,  safely 
and  securely  to  carry  the  said  goods  to  the  said  freight  shed. 

3.  The  defendant  denies  that  the  said  cases  contained  furs 
when  delivered  to  him,  and  also  denies  that  the  said  cases  were 
unpacked,  and  that  their  contents  were  stolen  while  they  were 
in  the  defendant's  custody,  as  alleged. 

4.  The  defendant  further  denies  that  the  said  goods  were 
the  plaintiffs',  or  that  the  defendant  converted  them  as  is 
alleged. 
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5.  The  defendant  says  that  if,  when  the  said  cases  were 
delivered  by  him,  at  the  said  Grand  Trunk  ."Railway  freight 
shed,  the  said  goods  had  been  feloniously  ttolen,  as  in  the  state- 
ment of  claim  allr-ged,  they  were  f^o  tlolcn  without  the  de- 
fendant's knowledge  or  consent,  and  without  any  negligence 
or  want  of  care  of  the  defendant  or  his  servants,  and  that  he 
never,  expressly  or  impliedl}^,  agreed  or  undertook  to  be  liable 
in  case  the  said  goods  were  feloniously  stolen  without  his  de- 
fault. 


{Formal  parts:  see  No.  123.) 

179 

1.  The  plaintiff  is  a  fishmonger  carrying  on  business  in  Claim  against 

Toronto.  ^  common  car- 

riers lor  in- 

2.  The  defendants  are  common  carriers  of  goods.  jury  to  goods 

3.  On  or  about  the  day  of  ,  19  ,  the  plain- 
tiff by  his  agents,  Messrs.  A.  &  B.,  delivered  to  the  defendants 
as  such  carriers  20  boxes  of  fish  to  be  by  them  safely  carried 
to  Toronto  and  there,  within  a  reasonable  time,  delivered  to 
the  plaintiff. 

4.  The  defendants  received  the  said  boxes  of  fish  in  good 
condition,  but  did  not  safely  carry  the  same  to  Toronto,  nor 
there  within  a  reasonable  time  deliver  them  to  the  plaintiff. 

5.  Four  of  the  said  boxes  were  broken  and  the  greater 
part  of  the  contents  lost  or  destroyed  in  the  course  of  the 
journey,  and  the  remainder  of  their  contents  were  delivered 
in  Toronto  in  a  damaged  condition  and  so  as  to  be  worthless. 

6.  Ten  of  such  boxes  have  never  been  delivered  to  the 
plaintiff,  and  the  remaining  6  boxes  were  only  delivered  to  the 
plaintiff  after  a  delay  of  two  weeks,  in  consequence  of  which 
delay  the  said  fish  became  stale  and  worthless  to  the  plaintiffs. 

The  plaintiff  claims  $        damages  and  his  costs  of  action. 


(Formal  parts:  see  No.  125.) 

^  ISO 

The  damage  [or  loss]  alleged  arose  from  the  bad  condition  Defences  to 
of  the  goods  when  received  by  the  defendants,  or  from  the  claim. '°^ 
same  having  been  by  the  negligence  of  the  plaintiff  [or  the 
said  the  agents  of  the  plaintiff)    improperly  and  in- Damage  by 

securely  packed  giving  particulars'],  whereby  the  plaintiffs  f*!'^' ''^  p^*''^ 
were  prevented  from  safely  carrying  and  delivering  the  same 
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Special 
exemption. 


as  the  defendants  otherwise  would  have  done,  and  the  damage 
[or  loss]  occurred  solely  by  reason  of  such  negligence  and 
improper  and  insecure  packing. 

Or, 

The  said  goods  were  received  by  the  defendants  to  be 
carried  by  them  pursuant  to  a  special  contract  in  that  behalf, 
made  (in  writing)  between  the  plaintiff  and  defendants,  one 
term  of  which  was  that  the  defendants  should  not  be  liable  to 
the  plaintiff  for  any  damage  or  loss  in  respect  of  said  goods 
occasioned  by  (as  may  he  the  case,  setting  out  the  terms  of  the 
contract  relied  on,  then  allege  that  the  damage  or  loss  arose 
from  a  cause  within  the  meaning  of  the  exemption. 


IHl 

Claim  against 
several  com- 
mon carriers 
for  deteriora- 
tion of  goods 
injured 
through  neg- 
ligence of 
carriers. 


(Formal  parts:  see  No.  123.) 

1.  The  defendants  are  carriers  of  goods  for  hire. 

2.  On  or  about  the  day  of  ,  19  ?  the  plain- 
tiffs delivered  to  the  defendants  400  packages  of  butter  at 
the  City  of  ,  in  the  Province  of  Ontario,  to  be  by  them 
safely  and  securely  carried  with  reasonable  speed  to  the  City  of 
New  York,  in  the  United  States  of  America,  and  there 
shipped  on  board  a  steamship  to  sail  therefrom  on  the  day 
of  aforesaid,  and  delivered  within  a  reasonable  time 
to  the  plaintiff  as  follows:  300  packages  thereof  at  the  City 
of  Bristol,  in  the  United  Kingdom  of  Great  Britain  and 
Ireland,  and  100  packages  thereof  at  the  Town  of  Cardiff,  in 
the  said  United  Kingdom,  and  the  said  defendants  received 
the  said  goods  and  undertook  to  carry  the  same  as  aforesaid 
and  upon  the  terms  aforesaid. 

3.  The  defendants  did  not  safely  and  securely  carry  the 
said  goods  with  reasonable  speed  and  within  a  reasonable  time,, 
nor  ship  the  same  upon  such  steamship  by  the  time  aforesaid, 
but  detained  the  same  for  a  long  and  unreasonable  time,  and 
neglected  to  take  proper  care  thereof  while  in  course  of  trans- 
portation, to  the  loss  and  damage  of  the  plaintiff  as  herein- 
after mentioned. 

4.  Owing  to  the  negligence,  delay  and  want  of  care  of  the 
defendants  as  aforesaid,  the  said  butter  was  greatly  damaged 
and  depreciated  in  value,  and  a  large  part  thereof  rendered 
f-ntirely  useless,  and  the  plaintiff  by  reason  of  the  premises 
suffered  loss  and  damage  to  the  extent  of  $ 

5.  The  plaintiff  has  applied  to  the  defendants  for  payment 
of  the  damage  sustained  by  him,  by  reason  of  their  neglect 
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and  default  as  aforesaid,  but  the  said  defendants  have  neglect- 
ed and  refused,  and  still  neglect  and  refuse,  to  pay  the  same. 

6.  The  plaintiff  is  bringing  this  action  in  ignorance  as  to 
which  of  the  defendants  he  is  entitled  to  recover  from. 

The  plaintiff  claims,  &c. 


SEcrrioN  XIII. — Company. 
(Formal  parts:  see  No.  123.) 

1.  The  plaintiffs  are  a  company  incorporated  (as  the  case  ^,  .' ,  " 

T,    \  r      J  r  \  Claim  by  com- 

^O.y  Oe).  pany  for  calk 

2.  The  defendant  is  [or  was]  a  shareholder  in  the  said  ""  shares, 
company,  and  a  holder  of  shares  therein. 

3.  While  the  defendant  was  such  shareholder  a  call  of 
$  was  duly  made  upon  each  of  the  said  shares,  pur- 
suant to  the  Act  of  incorporation  and  by-laws  of  the  said 
company. 

4.  Due  notice  of  the  said  call  was  given  to  the  defendant, 
and  the  said  call  thereupon,  under  the  said  Act  and  by-laws, 
became  due  and  payable  by  the  defendant  on  the  day 
of                    ,  19     ,  but  the  defendant  has  not  paid  the  same. 

5.  There  is  now  due  and  owinpr  from  the  defendant  to  the 
plaintiffs  in  respect  of  the  said  call  $ 

The  plaintiffs  claim  $  ,  and  their  costs  of  this  action. 


(Formal  parts:  see  No.  123.) 

, .     .  183 

1.  The  plaintiffs  are  a  company  incorporated  (siafemeni  claim  fen- calls 
of  incorporation  shewing  that  the  company  is  subject  to  7^.  on  shares 

8.  0.  c.  191  or  R.  8.  C.  c.  119,  as  the  case  may  he).  "tatutor^pro- 

2.  The  defendant  is  the  holder  of  shares  in  said  ^»«i°°«-  <*») 
C(  mpany,  and  is  indebted  to  the  plaintiffs  in  the  sum  of  $ 

in  respect  of  a  call  [or  three  calls  of  $  ,  $  ,  and 

$  ,  respectively],  upon  such  shares  and  for  interest 

thereon  [upon  $         from  the         day  of         ,  and  upon  $ 
fiom  the  day  of  ,  and  upon  $  from 

the  day  of  ,  such  dates  being  the  days  upon 

(a)   See  R.  S.  O.  1897  c.  191,  s.  34;  R.  S.  C.  c.  119,  s.  42. 
p-7 
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which  the  said  calls  respectively  became  due  and  payable] 
thereby  an  action  has  accrued  to  the  pkiutiiis  under  the  said 
Act  [or  under  chapter  191  of  the  lievised  Statutes  of  Ontario, 
or  chapter  119  of  the  Kevised  Statutes  of  Canada],  but  the 
defendant  has  not  paid  the  said  sum 

3.  The  plaintiffs  claim  $  and  their  costs  of  this 

action. 


184 

Claim  by  a 
company  to 
set  asi(le  a 
secret  fraudu- 
lent agreement 
entered  into 
by  defendants 
with  promoter 
of  the  com- 
pany. 

Claim  against 
shareholders 
of  joint  stock 
company  by 
creditors  of 
the  company 
for  payment  of 
debt. 


See  No.  229. 


(Formal  parts:  see  No.  123.) 

Between — N.D.,  J.I.D.,  and  J.N.,  who  sue  as  well  on  their 
own  behalf  as  on  behalf  of  all  creditors  of  the  de- 
fendants the  0.  W.  P.  Co.  of  Toronto, 

Plaintiffs, 
and 

The  0.  W.  P.  Company  of  Toronto, 

G.  A.,  J.  L.,  J.  McM.,  and  J.D., 

Defendants. 

1.  The  plaintiff,  N.  D.,  J.  I.  D.,  and  J.  N.,  reside  in  the 
City  of  Toronto,  in  the  County  of  York,  and  Province  of  On- 
tario, and  are  iron  founders,  and  sue  as  well  on  their  own 
behalf  as  on  behalf  of  all  the  creditors  of  the  defendants,  the 
0.  W.  P.  Company  of  Toronto. 

2.  The  defendants,  the  0.  W.  P.  Company  of  Toronto,  are 
a  body  corporate  within  the  Province  of  Ontario,  incorporated 
by  virtue  of  Letters  Patent  issued  under  the  Great  Seal  of 
the  Province  of  Ontario,  in  pursuance  of  certain  statutes  in 
that  behalf  in  force  in  the  said  Province. 

3.  The  plaintiffs,  on  the  8th  day  of  January,  19  ,  re- 
covered a  judgment  in  this  Honourable  Court  against  the  de- 
fendants, the  0.  W.  P.  Company  of  Toronto,  for  $4,984.68 
damages  and  $64.22  coets. 

4.  On  the  same  day  the  plaintiffs  sued  out  upon  the  said 
judgment  a  writ  of  fieri  facias  against  the  goods  and  lands 
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of  the  said  defendants,  the  0.  W.  P.  Company  of  Toronto, 
directed  to  the  Sheriff  of  the  County  of  York,  and  on  the  same 
day  delivered  the  same  to  the  said  Sheriff  to  be  executed. 

5.  The  said  Sheriff  under  the  said  writ  seized  and  took  in 
execution  and  sold  all  the  goods  and  chattels  of  the  said  de- 
fendants the  0.  W.  P.  Company  of  Toronto,  which  could  be 
seized  and  taken  in  execution,  and  made  upon  the  said  execu- 
tion the  sum  of  $1,400  and  returned  "  nulla  bona  "  and  "  no 
lands  "  as  to  the  residue,  and  there  still  is  due  to  the  plain- 
tiffs on  account  of  the  said  judgment  the  balance  of  the  said 
judgment  debt,  interest  and  costs. 

6.  There  are  also  divers  other  creditors  of  the  said  de- 
fendants the  0.  W.  P.  Company  of  Toronto,  whose  claims  are 
unsatisfied. 

7.  There  is  no  other  fund,  and  there  are  no  assets  of  the 
defendants,  the  0.  W.  P.  Company  of  Toronto,  available  for 
payment  of  the  debt  of  the  plaintiffs,  except  the  sums  due 
upon  the  stock  hereinafter  mentioned. 

8.  The  defendants,  other  than  the  defendants  the  0.  W. 
P.  Company  of  Toronto,  are  the  directors  of  the  said  com- 
pany, and  are  the  holders  of  1,310  shares  in  the  stock  thereof, 
but  in  what  shares  and  proportions  the  plaintiffs  are  unable  to 
set  forth. 

9.  No  more  than  1,310  shares  of  the  stock  of  the  com- 
pany were  subscribed  or  taken  up. 

10.  The  amount  of  the  stock  of  the  said  company  held  by 
the  said  defendants,  other  than  the  defendants  the  0.  W.  P. 
Company  of  Toronto,  is  $131,000,  upon  which  the  said  defen- 
dants, other  than  the  company,  have  paid  the  sum  of  $8,000 
and  no  more,  and  a  balance  of  $123,000  is  still  due  from  the 
said  defendants,  other  than  the  defendants  the  0.  W.  P.  Com- 
pany of  Toronto,  to  the  said  last-named  defendants,  in  certain 
proportions  which  the  plaintiffs  are  unable  accurately  to  set 
forth. 

11.  The  defendants,  other  than  the  0.  W.  P.  Company  of 
Toronto,  have  in  their  possession  all  the  stock  books  and  other 
papers  of  the  defendants  the  0.  W.  P.  Company  of  Toronto, 
and  refuse  to  allow  the  plaintiffs  to  inspect  the  same  or  to 
furnish  any  information  respecting  the  amount  of  stock  held 
by  the  said  several  defendants,  other  than  the  0.  W.  P.  Com- 
pany of  Toronto. 

12.  The  said  defendants  the  0.  W.  P.  Company  of 
Toronto  have  ceased  their  operations,  and  do  not  intend  to 
commence  the  same  again. 
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13.  The  plaintiffs  applied  to  the  defendants,  other  than 
the  0.  W.  P.  Company  of  Toronto,  to  make  payment  of  the 
balance  of  the  said  judgment,  and  for  that  purpose  to  compel 
payment  of  the  balance  of  the  amounts  due  from  the  defen- 
dants, other  than  the  0.  W.  P.  Company  of  Toronto,  to  the 
said  defendants  -the  0.  W.  P.  Company  of  Toronto,  upon  the 
said  stock  subscribed  by  them  respectively,  but  the  said  de- 
fendants, other  than  the  0.  W.  P.  Company  of  Toronto,  refuse 
so  to  do. 

14.  By  the  terms  of  the  charter  of  the  said  company  and 
of  the  said  statutes,  it  is  provided  that  in  the  event  of  the 
property  or  assets  of  the  said  company  becoming  insufficient 
to  liquidate  the  liabilities  or  engagements  thereof,  the  share- 
holders of  its  stock  shall  be  individually  liable  for  the  de- 
ficiency, and  shall  contribute  thereto  ratably,  but  to  no  greater 
extent  than  to  an  amount  equal  to  that  not  paid  up  on  the 
said  stock  held  by  them  respectively. 

The  plaintiffs  claim : 

1.  Payment  of  the  amount  of  their  said  debt, 
or,  in  default  thereof,  that  the  defendants,  other, 
than  the  0.  W.  P.  Company  of  Toronto,  may  be  order- 
ed to  contribute  in  proportion  to  their  several  liability, 
and  thereby  to  pay  up,  so  far  as  may  be  required,  the 
balance  due  upon  the  stock  held  by  them,  and  that  the 
same  may  be  applied  in  payment  of  the  amount  of  the 
claim  of  the  plaintiffs  and  the  said  other  creditors. 

2.  Such  further  and  other  relief  as  to  this  Honour- 
able Court  may  seem  meet. 

3.  Their  costs  of  this  action. 

4.  For  the  purposes  aforesaid  all  proper  direc- 
tions to  be  given  and  accounts  taken. 


Section  XIV. — Copyright. 

(Formal  parts:  see  No.  123.) 

IS®  ... 

Claim  for  in-  1.  The  plaintiff  is  and  has  been  since  proprietor  of 

fringement^of  g^  subsisting  copyright  in  a  book  entitled  The  Ontario  Judi- 
bookrby  print*  cature  Act,  under  the  provisions  of  the  Copyright  Act. 
'co^ieslnd°for       ^'  ^h^  defendant  is  a  bookseller  and  publisher,  carrying 

an  injunction,  on  busincSS  at 

(a) 

(a)   The  plaintiff  may  also  be  entitled  to  sue  for  penalties  under 
R.  S.  C.  c.  62,  s.  30. 
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3.  In  or  about  the  month  of  ?  19  ,  the  defen- 
dant printed  for  sale  and  published  a  book  entitled  , 
chapters  and  of  which  are  taken  from 
the  plaintiffs  said  copyright  book,  without  the  consent  of  the 
plaintiff. 

[Or  defendant  without  the  consent  of  the  plaintiff  did 
in  or  about  the  month  of  ,  print  or  cause  to  be 

printed  for  sale  and  did  publish  a  large  number  of  copies  of 
the  said  book  and  offered  for  sale  many  copies  thereof.) 

4.  The  defendant  has  in  his  possession  or  under  his  con- 
trol, a  large  number  of  copies  of  the  said  book  so  printed  or 
caused  to  be  printed  by  him  as  aforesaid. 

5.  The  plaintiff  before  the  commencement  of  this  action 
demanded  the  said  copies  from  the  defendant,  but  the  defen- 
dant refuses  to  deliver  them  to  the  plaintiff  and  threatens  to 
sell  and  will  sell  the  same,  unless  prevented  by  the  order  or 
injunction  of  this  Court. 

The  plaintiff  claims : 

1.  $  damages  for  the  infringement  of  said 
copyright. 

2.  Delivery  by  the  defendant  of  all  copies  of  the  said 
book  printed  by  the  defendant  which  are  in  the  defen- 
dant's possession  or  under  his  control. 

3.  An  injunction  order  restraining  the  defendant 
from  selling  or  offering  for  sale  the  copies  of  the  said 
book  so  wrongfully  printed. 


(Formal  parts:  see  No.  123.) 

1.  The  plaintiff  is  a  historical  writer.    The  defendant  is  a  Another  form, 
bookseller  and  publisher,  carrying  on  business  in  the  City  of 
Toronto. 

2.  On  the  clay  of  ?  19  ,  the  plaintiff  was 
the  proprietor  of  a  subsisting  copyright  in  a  book  en- 
titled " 

3.  On  or  about  the  same  date,  one  E.  F.  printed  for  sale 
several  thousand  copies  of  the  said  book. 

4.  The  said  E.  F.  in  printing  the  said  copies,  acted  with- 
out the  consent  in  writing  or  otherwise  of  the  plaintiff  and 
contrary  to  the  Statute  in  that  behalf  made  and  provided. 
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5.  The  defendant  well  knowing  the  premises  and  that  the 
said  E.  F.  acted  unlawfully  in  printing  the  said  copies  of  the 
said  book,  sold  and  offered  for  sale  many  copies  of  the  same. 

6.  In  consequence  of  the  matters  hereinbefore  stated,  the 
plaintiff's  profits  in  his  said  copyright  have  been  much  dim- 
inished. 

The  plaintiff  claims,  &c.,  &c. 


Section  XV. — Defamation. 

Notice  before  Take  notice  that  I  complain  of  certain  statements  pub- 
ments  in  a  Hshed  of  or  concerning  me  in  the  issue  of  the  news- 
newspaper  paper  published  on  the  day  of  ?  19  j  as 
asTibeUous. °  being  libellous,  which  said  statements  are  as  follows:  (Set 
(a)  out  the  statements  complained  of  verbatim). 

And  take  further  notice  that  this  notice  is  given  to  you 
pursuant  to  The  Act  respecting  Actions  of  Libel  and  Slander, 
E.  S.  0.  1897,  chapter  68,  section  6. 

Dated  at  this  day  of  ,  19     . 


(Signature) . 


To  publisher  of  the  newspaper. 


(Formal  parts:  see  No.  123.) 

Claim  for  libel        1.  The  plaintiff'  is  ,  the  defendants  are  proprie- 

tors and  publishers  of  a  newspaper  called  the  -> 

2.  On  or  about  the  day  of  ,  19  ,  the 
defendants  in  their  said  newspaper  falsely  and  maliciously 
printed  and  published  of  the  plaintiff,  the  words  following, 
that  is  to  say  (setting  out  the  exact  words)  meaning  thereby 
(stating  the  meaning  to  he  imputed). 

3.  In  consequence  of  the  premises,  the  plaintiff  has  been 
and  is  greatly  injured  in  his  character  and  reputation  and 
in  his  said  business  of 

4.  (Add  special  damage  if  any). 

The  plaintiff  claims  $  damages  and  costs. 

(a)  See  R.  S.  O.  1897  c.  68,  s.  6  (2). 
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{Formal  parts:  see  No.  123.) 

190 

1.  The  plaintiff  is  Claim  for  libel 

in  a  letter. 

2.  The  defendant  is 

3.  The  defendant  falsely  and  maliciously  wrote  and  pub- 
lished of  the  plaintiff  in  the  form  of  a  letter  addressed  and 
sent  by  the  defendant  to  one  A.  B.  bearing  date  the  day 
of                         ,  19     ,  the  words  following,  that  is  to  say: — 

"  He  took  advantage  of  his  right  of  entry  into  the  Club  to 
carry  off  from  the  cloak  room  an  overcoat  and  pair  of  gaunt- 
lets/^] meaning  thereby  that  [the  plaintiff  feloniously  stole 
from  a  room  in  the  Club  to  which  the  plaintiff  had  right  of 
entry  as  a  visitor_,  an  overcoat  and  pair  of  gauntlets.] 

4.  By  reason  of  the  premises,  the  plaintiff  has  been  greatly 
injured  in  his  character  and  reputation. 

The  plaintiff  claims  $  damages  and  costs. 


{Formal  parts:  see  No.  123.) 

191 

1.  The  plaintiff  A.B.  is,  &c.,  and  the  plaintiff  C.B.  is  his  Claim  for 

•  J!p  slander  of  wife 

2.  The  defendant  is,  &c. 

3.  On  the  day  of  ?  19  ,  the  defendant  in 
the  presence  of  one  A.B.  and  one  CD.  in  a  conversation  with 
them  falsely  and  maliciously  spoke  and  published  of  the  plain- 
tiff C.B.  the  words  following,  that  is  to  say  {stating  them) 
meaning  thereby  that  {innuendo). 

4.  In  consequence  of  the  speaking  and  publishing  of  the 
said  words  the  plaintiff  C.B.  was  injured  in  [her  character 
and  reputation  and  lost  the  association,  hospitality  and  friend- 
ship of  several  friends,  viz.,  {enumerating  them),  and  others, 
her  relations  and  friends] . 

Or  {where  the  words  spoTcen  are  not  actionable  in  them- 
selves hut  have  caused  special  damage).  In  conse(|uence  of  the 
speaking  and  publishing  of  the  said  words  the  plaintiff,  C.B. 
{state  the  special  damage). 

{Afiy  special  damage  which  the  husband  has  sustained  by 
the  slander  may  be  added). 
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193 


{Formal  parts:  see  No.  125.) 


actiou*f?rnbel        1-  "^^^  defendants  deny  that  they  published  the  words 
Denial  of  pub-  alleged  in  paragraph  of  the  statement  of  claim,  or  that 

lication.  if  so  published  they  were  published  with  the  sense  or  meaning 

Denial  of         alleged,  or  with  any  other  defamatory  or  actionable  sense  or 

meaning  im-  *-'  .  *'  -' 

puted.  meaning. 


193 

Denial  that  The  said  words  did  not  refer  to  the  plaintiff. 

words  referred  ^ 

to  plaintiff. 


194 

Denial  that  The  Said  words  did  not  refer  to  the  plaintiff's  said  trade 

^^eference^''^^  ^^  busiuess  or  to  the  plaintiff  in  relation  thereto. 

the  plaintiff 's 

business.  

195 

Privilege.  The  defendants  further  say  that  if  it  be  proved  that  they 

did  publish  the  words  set  out  in  paragraph  of  the 

statement  of  claim,  they  did  so  under  the  circumstances 
following  (set  out  circumstances  raising  the  privilege) 
and  the  defendants  acted  in  good  faith  in  such  publication 
(if  any  such  publication  be  proved)  reasonably  and  in  good 
faith,  believing  the  same  to  be  true  and  acted  in  the  manner 
aforesaid  without  malice,  and  the  publication  complained  of 
was  and  is  a  privileged  communication. 


Privilege  (libel        The  letters  complained  of  in  the  statement  of  claim  were 
y  e  ter).        'v^pitten  by  the  defendant  without  malice  and  in  the  belief  that 
they    were    true,  and    under    the    circumstances    following 
[stating  the  circumstances,  e.g.,  in  answer  to  certain  inquiries 
made  of  the  defendant  by  (the  person  to  whom 

the  letters  were  addressed)  vrith  respect  to  the  character  of  the 
ftlfiintiff,  who  had  before  then  been  given  emplo3mient  by  the 
defendant  as  book-keeper,  and  was  then  seeking  to  obtain  like 
employment  from  the  said  ].  . 


1196 

Fair  report  of        The  words  Complained  of  in  paragraph  of  the  state- 

fin'parlla?*'     nient  of  claim,  are  a  portion  of  a  report  of  the  proceedings  in 
ment).  Parliament  published  in  the  defendants'  newspaper  on  the 

day  of  ,  19     ,  and  the  same  are  a  fair  and  accurate 
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report  of  the  proceedings  of  the  House  of  Commons  of  Can- 
ada {or  as  may  he  the  case)  on  the  preceding  evening,  and 
were  published  by  the  defendants  Oonci  tide  and  without 
malice. 

2.  Such  report  was  published  by  the  defendants  bond  fide 
without  malice,  and  for  the  public  benefit,  and  in  the  usual 
course  of  the  defendants'  business  and  duty  as  public  jour- 
nalists, and  was  and  is  a  full,  correct,  fair  and  honest  report 
of  proceedings  of  public  interest. 


197 

The  words  complained  of  in  the  paragraph  of  the  Y^\T  .report  of 

statement  of  claim,  were  published  by  the  defendants  in  the  ceedings.^^a) 
usual  course,  in  their  newspaper  called  the  of  the 

day  of  J  19     J  and  formed  part  of  a  report  of  the 

proceedings  before  [Police  Magistrate  of  , 

or  other  Court  of  Justice'],  on  the  preceding  day,  and  are  a 
fair,  accurate  and  impartial  report  without  comments  of  the 
trial  of  the  plaintiff  before  the  said  Police  Magistrate  on  a 
charge  of  {or  as  the  case  may  he). 

2.   {The  same  as  2  in  preceding  form). 


1»8 

The  words  complained  of  in  paragraph  of  the  Fair  and  bond 

statement  of  claim  were  part  of  an  article  in  the  defendants' •^|J*^''*^™™^"*, 
newspaper  published  on  the  day  of  ,  19     ,  public  intenest 

and  were  a  fair  and  bond  fide  comment  on  a  matter  of  public 
\^or  public  and  national]  interest,  namely  [state  the  subject, 
e.g.,  upon  the  conduct  of  the  plaintiff  in  his  public  capacity  as 
Mayor  of  the  City  of  in  refusing  to  call  a  public 

meeting  with  reference  to  active  assistance  by  Canada  in  the 
Transvaal  War],  and  the  said  words  were  published  by  the 
defendants  without  malice  and  the  publication  thereof  was 
for  the  public  benefit. 


199 

Apology  (in 


1.  The  alleged  libel  was  contained  in  [the  plaintiffs'  news-  mitigation  of 
paper  called  the  ,  published  daily],  without  actual  damages).  (6) 

malice  and  without  gross  negligence,  and  the  defendants  in- 
serted [or  offered  to  insert  in  the  said  newspaper,  or  made 


(a)   See  R.  S.  O.  1897  c.  68.  s.  9. 
(6)   See  R.  S.  O.  1897  c.  68.  s.  4. 
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or  offered],  a  full  apology  for  the  said  libel  before  the  com- 
mencement of  this  action  [or  as  soon  after  the  commencement 
of  this  action  as  there  was  an  opportunity  of  doing  so,  the 
action  having  been  commenced  before  there  was  an  oppor- 
tunity of  making  {or  offering)  such  apology]. 

2.  {Payment  into  Court.    See  No.  201.) 


200 

Apology,  (a) 


1.  The   alleged  libel    contained   in  a    public   newspaper 
called  the  ,  published  by  the  defendants  daily   [or 

at  intervals  not  exceeding  {or  exceeding)  one  week],  and  was 
inserted  in  such  newspaper  without  actual  malice  and  without 
gross  negligence,  and  before  [or  at  the  earliest  opportunity 
after]  the  commencement  of  this  action  the  defendants  in- 
serted in  such  newspaper  a  full  apology  for  the  said  libel  [or 
where  the  newspaper  is  ordinarily  published  at  intervals  ex- 
ceeding one  week  offered  to  publish  a  full  apology  for  the  said 
libel  in  any  newspaper  to  be  selected  by  the  plaintiffs]  accord- 
ing to  the  Statute  in  such  case  made  and  provided. 


201 

Payment  into        2.  The  defendant  brings  [or  has  paid]  into  Court  $         , 
cour .  (  )        ^^^  g^yg  ^-^^^  ^^^^  g^^  ^g  sufficient  to  satisfy  the  plaintiff's 

claim  [or  the  plaintiff's  claim  made  in  the  paragraphs 

of  the  statement  of  claim]. 


303 

Fair  report  of       The  words  complained  of  in  the  paragraph  of  the 

public  meet-  statement  of  claim,  were  spoken  and  published  by  the  defen- 
dant's newspaper,  called  the  ,  of  the  proceed- 
ings of  a  public  meeting  within  the  meaning  of  section  8  of 
chapter  68  of  the  Revised  Statutes  of  Ontario,  and  the  said 
report  was  fair  and  accurate,  and  published  without  malice, 
and  the  publication  of  the  matter  complained  of  was  for  the 
public  benefit. 


203 

Absolute  The  words  complained  of  in  the  paragraph  of  the 

privilege.         statement  of  claim,  were  spoken  and  published  by  the  defen- 
dant [in  the  course  of  his  examination  as  a  witness  on  oath  at 


(a)    See  R.  S.  O.  1897  c.  68.  s.  6. 
(&)    See  lb.  s.  7  and  Rule  419. 
(c)    See  lb.  s.  8. 


FOKMS   OF   PLEADINGS — DEFAMATION.  107 

the  trial  of  a  certain  action  in  the  High  Court  of  Justice  witness.  • 
of  ,  on  ,  tried  by  the  Honourable 

Mr.  Justice  at 

Or,  were  spoken  and  published  by  the  defendant  in  the  Advocate,  (d) 
course  of  the  proceedings  and  in  the  performance  of  the  de- 
fendant's duty  as  a  barrister  and  counsel  for  one  A.  B.  the 
defendant  in  a  certain  action  in  the  High  Court  of  Justice, 
namely  the  action  of  M.  v.  B.  on  the  tried  by  the 

Honourable  Mr.  Justice  at  ;  and  the 

alleged  words  were  spoken  (if  at  all)  while  the  defendant 
was  engaged  as  such  barrister  and  counsel  in  defending  the 
said  A.  B.,  at  the  trial  of  said  action,  and  in  the  capacity  of 
such  barrister  and  counsel  and  not  otherwise. 

Or,  were  spoken  and  published  by  the  defendant  in  the-^udge. 
course  of  his  duty  as  one  of  Her  Majesty's  Justices  of  the 
High  Court  of  Justice  in  the  proceedings  in  a  certain  action 
being  tried  before  the  defendant,  &c.] 
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The  defendant  says  that  the  words  complained  of  in  theJ"8titication 
statement  of  claim,  are  true  in  substance  and  in  fact.  n^f or  slander 

is  a  specific 
charge). 
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Before  the  publishing  of  the  words  complained  of  in  the  Justification 
statement  of  claim  {here  state  the  facts  relied  on  as  justifica-  (where  the  al- 
tion,  as  for  instance,  where  the  words  complained  of  are  "^"^ /le  slander  is  not 
is  the  person  who  took  my  horse"  with  the  innuendo  that  the^,^^^^^^^ 
plaintiff  had  stolen  the  horse.    The  plaintiff  on  the  " 

day  of  19     ,  stole  a  horse  belonging  to  the  defendant 

from  the  defendant's  farm  at  .] 
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The  words  complained  of  in  the  statement  of  claim  were  Justification 
not  spoken  [or  published]  with  the  meaning  alleged  by  the  '^^^^^  ^S^true 
plaintiffs  and  the  defendant  further  says  (here  state  the  facts  in  their  natur- 
relied  on  as  justifying  the  words  in  their  natural  sense.)  and^denying 

the  innuendo. 

id)   See   Munster  v.  Lamb,  11   Q.  B.   D.  588. 
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Claim  for 
slander. 


{Formal  parts:  see  No.  123.) 

1.  On  or  about  the  day  of  19  ,  the  de- 
fendant [before  a  number  of  people  among  whom  were  A.B. 
of  ,  CD.  of  ,  and  E.F.  of  ,  the  only  ones 
known  to  the  plaintiff,  assembled  about  the  door  of  an  inn 
in  street  in  the  Village  of  ;  or,  in  a  con- 
versation which  he  had  with  one  A.B.  and  one  CD.,  or  as  the 
case  may  he,]  falsely  and  maliciously  spoke  and  published  of 
the  plaintiff,  the  words  following,  that  is  to  say  [e.^.,  "  He  is 
a  thief  ^']. 

2.  The  plaintiff  has  by  reason  of  the  premises  been  greatly 
injured  in  his  credit  and  reputation.  [Any  special  damage 
should  he  stated  with  reasonahle  particularity,  such  as — and 
the  plaintiff  also  lost  his  situation  as        in  the  employ  of      ] . 

The  plaintiff  claims,  &c. 
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Claim  for 
slander  of 
plaintiff  in  re- 
spect of  his 
business. 


{Formal  parts :  see  No.  123.) 

1.  The  plaintiff  is  a 

in  the  county  of 

2.  The  defendant  is  a 


carrying  on  business  at 


3.  On  or  about  the  day  of  19     ,  the  de- 

fendant falsely  and  maliciously  spoke  and  published  of  the 
plaintiff  in  relation  to  his  said  business  as  a  [state 

the  slander  alleged  verhatim,  and  where  the  words  are  not 
in  themselves  actionahle  add  the  necessary  innuendo,  e.g., 
meaning  thereby  that  the  plaintiff,  as  the  case  may  he] . 


Section  XV 1. — Detinue. 


^    ^.  {Formal  parts:  see  No.  123.) 

SSn  of  '^^'         1-  The  plaintiff  is  the  owner  and  entitled  to  the  possession 
goods{detinue)  {as  the  casc  may  he,  state  with  sufficient  particularity  the 
goods  or  property  detained.) 

2.  The  defendant,  although  requested  so  to  do,  has  refused 
and  still  refuses  to  deliver  up  the  said  goods  to  the  plaintiff 
and  unlawfully  detains  the  same  from  him. 

3.  The  value  of  the  said  {goods)  is  $ 
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The  plaintiff  claims : 

1.  The  return  of  the  said  (goods)  or  $ 
their  value. 

2.  $  damages  for  the  detention  of  the 
said  (goods). 

3.  His  costs  of  this  action. 


(Formal  parts:  see  No.  125.) 

21 0 

1.  The  said  (goods)  are  not  the  property  of  the  plaintiff .  pefgnces  to 

[Or,  the  said  (goods)  were  detained  for  a  lien  to  which  the  cY^hn^'"^ 
defendant  is  entitled  by  reason  of  stating  the  circumstances 
skewing  the  right  to  the  lien] . 


Section  XVII — Distress. 

(Formal  parts:  see  No.  123.) 

211 

1.  The  plaintiff  was  tenant  to  the  defendant  of  the  house  claim  for 

known  as       at  a  yearly  rent  of  $     ,  payable  monthly  in  equal  ^^"""^"^  ^^^' 
payments  of  $  on  the  first  day  of  each  month. 

2.  On  or  about  the  day  of  19     ,  the  de-  ]Sfo  rent  due. 
fendant  [where  it  is  claimed  that  no  rent  was  due  or  that  the 
distress  was  for  more  than  was  due  alleging  that  a  large  sum 

was  due  from  the  plaintiff  for  arrears  of  rent  as  such  tenant] , 
wrongfully  distrained  on  the  demised  premises,  a  quantity 
of  (goods)  of  the  plaintiff  [being  for  months' 

arrears  of  rent — or  where  the  right  is  claimed  not  to  have  heen 
due  for  such  alleged  arrears, — where  so,  and  on  or  about  the 
day  of  19     ,  wrongfully  sold  the  said 

(goods)  under  such  wrongful  distress.] 

[3.  The  said  distress  was  made  under  a  warrant  signed  Where  bailifif 
and  given  by  the  defendant  A.  to  the  defendant  B.  authoriz- ^^  ^^'°  ^"®'^- 
ing  and  directing  the  defendant  B.  to  distrain  the  plaintiff's 
goods  and  chattels  on  the  said  demised  premises,  for  the  sum 
of  $  — add  where  the  complaint  is  that  no  rent  is  due 

therein  falsely  alleged  to  be  due  to  the  defendant  A.  as  arrears 
of  rent.] 
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No  rent  due.  4.  At  the  time  of  the  delivery  of  the  said  warrant  to  the 

defendant  B.  no  rent  was  due  by  the  plaintiff  to  the  defend- 
ant A.,  and  at  no  time  thereafter  during  the  proceedings  com- 
plained of  herein,  was  any  rent  due  by  the  plaintiff  to  the 
said  defendant  A. 

5.  The  value  of  the  goods  so  distrained  is  $ 

Tender  of  [Or,  4.  Afterwards,  and  on  or  about  the  day  of 

'^"'*  19     ,  whilst  the  defendant  was  in  possession  of  the  said  goods 

under  such  distress  and  before  the  said  goods  had  been  im- 
pounded, the  plaintiff  tendered  to  the  defendant,  [or,  to  one 
B.  the  bailiff  of  the  defendant]  in  satisfaction  and  discharge 
of  the  said  arrears  of  rent  and  of  the  charges  relating  to  the 
said  distress,  the  sum  of  $  being  a  sum  sufficient  to 

satisfy  the  same,  and  requested  the  defendant  [or  the  said 
bailiff  or  defendant  i?.]  to  redeliver  to  the  plaintiff  the  said 
goods. 

5.  The  defendant  [or  the  said  bailiff  or  defendant  B.\  re- 
fused to  accept  and  did  not  accept  the  said  sum  so  tendered  as 
aforesaid  and  refused  to  deliver  and  has  not  delivered  to  the 
plaintiff  the  said  goods,  but  has  sold  the  same.] 

do?r!l"r"^''^  [Or,  4.  The  defendant  B.  upon  receiving  the  said  warrant 
proceeded  to,  and  forcibly  entered  the  plaintifl*'s  house  by 
breaking  open  the  outer  door  thereof  and  wrongfully  dis- 
trained therein  certain  goods  and  chattels  belonging  to  the 
plaintiff,  including  [where  privileged  goods  are  distrained, 
specify  any  goods  privileged  from  distress,  such  as  fixtures. 
Distraining     which  Said  were  affixed  to  the  soil  and  have  been 

goods  pnvil-     preatly  iniured  and  some  of  them  destroyed  or  rendered  use- 
tress.  less  by  the  removal  thereof,  giving  any  further  particulars 

necessary.] 

tress"orsame         [Or,  4.  At  the  time  of  the  making  of  the  said  distress 
rent.  there  were  in  the  said  house,  goods  of  the  plaintiff  liable  to 

be  distrained  of  more  than  sufficient  value  to  have  satisfied 
the  said  arrears  of  rent  and  the  charges  of  a  distress  for  the 
same  and  of  the  appraisement  and  sale  thereof,  and  the  de- 
fendant could  then  have  distrained  to  satisfy  the  same. 

5.  The  defendant  afterwards  and  on  the  day  of 

19  ,  wrongfully  made  a  second  distress  on  certain  goods  and 
chattels  belonging  to  the  plaintiff  in  the  said  house  for  the 
same  arrears  of  rent  for  which  the  first  mentioned  distress 
was  made  as  above  stated,  and  for  the  charges  of  such  second 
distress.] 
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[Or,  4.  The  defendant  B.  upon  receiving  the  said  warrant  Distress  at  an 
proceeded  to  the  plaintiff's  house,  and  entered  the  same  at  "^'^"^^"^ ''°"'"- 
f.,bout  the  hour  of  eleven  o'clock  in  the  evening,  and  wrong- 
fully distrained  therein  divers  goods  and  chattels  belonging 
to  the  plaintiff  of  the  value  of  $  which  the  said  de- 

fendant then  removed,  and  the  same  were  afterwards  sold  by 
the  defendant  A.] 

[Or,  4.  That  defendant  B.  on  receiving  the  said  warrant  P^^*^**®*."/, 
proceeded   to  the    demised   premises   and   entering   thereon,  plough,  etc. 
wrongfully  distrained  therein       horses  being  beasts  of  the 
plough  wherewith  the  plaintiff  tilled  the  said  lands,  and  ten 
sheep  belonging  to  the  plaintiff. 

5.  There  were  then  upon  the  said  lands  other  goods  and 
chattels  of  the  plaintiff  not  being  beasts  of  the  plough  or 
sheep,  liable  to  distress,  and  sufficient  to  satisfy  the  said  ar- 
rears of  rent,  and  the  charges  of  a  distress  for  the  same  and 
01  appraisement  and  sale  thereof,  which  the  defendant  might 
then  have  distrained  for  the  said  arrears  and  charges.] 

[6.  By  reason  of  the  premises  and  under  and  by  virtue  Where  double 
of  the  Statute  in  such  case  made  and  provided,  the  plaintiff  u^dTr  K  ™o^ 
claims  to  recover  from  the  defendant  [or  the  defendant  A.]  1897,  c.  342,  s'. 
double  the  value  of  the  said  goods  so  distrained  and  sold  asl*-  ("^ 
aforesaid,] 


{Formal  parts :  see  No.  123.) 

1  and  2.     (As  in  No.  211).  212 

3.  The  said  goods  so  distrained  were  of  much  greater  ^^^J.'^g^?^  ®^' 
value  than  the  amount  of  said  arrears  of  rent  and  of  the  costs  tress. 

of  the  said  distress,  the  value  of  the  same  being  about  $ 

4.  The  defendant  might  easily  have  distrained  a  portion 
of  the  said  goods  of  sufficient  value  to  satisfy  the  said  arrears 
of  rent  and  costs  of  distress. 


(Formal  parts :  see  No.  123.) 

1  and  2.   (See  Form  211.)  213 

3.  The  defendant  on  or  about  the  day  of  19     ,  Jng'^ithour"" 

sold  the  said  (goods)  towards  satisfaction  of  the  said  arrears  five  days' 
and  of  the  costs  of  the  distress,  appraisement  and  sale  of  the  "°*^'*'®  °^  ^'^' 


(o)   R.  S.  O.  1897,  c.  342,  s.  16. 
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said  (goods)  without  any  notice  of  the  said  distress  having 
been  given  to  the  plaintiff  or  left  on  the  demised  premises  five 
days  before  the  sale  of  the  said  goods,  contrary  to  the  Statute 
in  such  case  made  and  provided  (a). 

4.  In  consequence  of  the  matters  aforesaid  the  plaintiff 
has  incurred  {state  special  dainage.) 
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Claim  for  sell- 
ing without 
appraisement. 


{Formal  parts:  see  No.  123.) 

1  and  2.   {8ee  Form  211.) 

3.  The  defendant  afterwards  sold  the  said  goods  to  satisfy 
the  said  arrears  of  rent  and  costs  of  distress,  and  of  the  sale 
of  the  said  goods,  without  having  caused  any  appraisement  of 
the  said  goods  to  have  been  made  by  two  sworn  appraisers, 
contrary  to  the  Statute  in  such  case  made  and  provided  (a). 

4.  In  consequence  of  the  matters  aforesaid,  the  plaintiff 
incurred  {state  special  damage). 
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Claim  for  nob 
selling  for  the 
best  price. 


{Formal  parts:  see  No.  123.) 

1  and  2.   {See  Form  211.) 

3.  The  defendant  afterwards  sold  the  said  goods  to  satisfy 
the  said  arrears  of  rent  and  costs  of  distress  and  of  the  ap- 
praisement and  sale  of  the  said  goods,  and  at  such  sale  the 
sum  of  $300  was  realized,  which,  after  satisfying  the  arrears 
of  rent  and  costs  of  distress,  appraisement  and  sale,  left  a 
balance  of  $20  still  payable  for  rent  [or  a  balance  of  $20  as 
the  overplus  which  the  defendant  paid  over  to  the  plaintiff]. 

4.  The  defendant  did  not  sell  the  said  goods  for  the  best 
price  that  could  be  gotten  for  the  same  but  on  the  contrary 
sold  the  same  at  a  sacrifice,  at  a  price  greatly  below  the  real 
value  of  the  said  {goods)  contrary  to  the  Statute  in  such 
case  made  and  provided  (a). 

5.  [The  said  goods  should  have  been  sold  for  at  least  the 
sum  of  $400,  whereas  the  same  only  realized  the  sum  of  $300, 
at  the  said  sale  by  the  defendant,  whereby  the  plaintiff  lost 
the  sum  of  $80,  which  he  should  have  received  over  and  above 


(a)   R.  S.  O.  1897,  c.  342,  s.  16. 
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the  amoTint  which  he  has  already  received  from  the  defendant 
as  a  balance  after  the  satisfaction  of  arrears  of  rent  and  costs 
of  distress.] 


Section  XVIII. — Equitable  Execution. 
{Formal  parts:  see  No.  123.)  Claim'^udg- 

ment  creditor 

1.  The  plaintiff,  on  the  10th  day  of  April,  A.D.  19     ,  to  obtain  equi- 
by  the  judgment  of  this  Honourable  Court,  recovered  against  ^^®  ^ainst 
the  defendant  $362  for  damages,  together  with  $84.90  for  h^^debtor! 
hid  costs  of  suit,  which  said  judgment  is  still  in  force  and  un- 
satisfied. 

2.  On  the  said  10th  day  of  April,  the  plaintiff  sued  out 
on  the  said  judgment  a  writ  of  fieri  facias  against  the  goods 
and  chattels  and  lands  and  tenements  of  the  said  defendant, 
and  the  same  was  duly  indorsed  with  a  direction  to  the 
Sheriff  of  the  County  of  to  levy  the  said  sum  of 
$362  damages,  and  the  said  sum  of  $84.90,  taxed  costs,  and 
also  $6  for  the  writ,  with  interest  from  the  said  10th  day 
of  April,  together  with  his  own  fees,  poundage,  and  inci- 
dental expenses;  and  the  said  writ  so  indorsed  was  duly  de- 
livered to  the  said  Sheriff  on  the  said  10th  day  of  April,  to 
be  executed. 

3.  The  said  writ  is  now  in  the  hands  of  the  said  Sheriff 
for  execution,  and  the  said  judgment  has  not  been  satisfied 
either  in  whole  or  in  part. 

4.  The  said  Sheriff  was  and  is  unable  to  execute  the  said 
writ,  the  defendant  not  having  any  goods  or  chattels,  or  any 
lands  which  can  be  seized  or  attached  by  him  under  the  said 
writ  or  otherwise. 

5.  The  defendant  has  contracted  to  purchase  from  the 
Crown  a  certain  parcel  of  land  known  as  {describing  land) 
and  has  paid  part  of  the  purchase  money  therefor,  and  upon 
payment  of  the  balance  of  the  said  purchase  money,  which 
amounts  to  $120  or  thereabouts,  he  is  entitled  to  obtain  a 
grant  from  the  Crown  of  the  said  lot. 

6.  The  said  defendant  now  is  entitled  to  a  valuable  equit- 
able interest  in  the  said  lands  as  purchaser  thereof,  as  afore- 
said, but  the  same  cannot  be  levied  upon  by  the  said  Sheriff 
under  the  said  writ,  or  otherwise  made  available  for  the  sat- 
isfaction of  the  said  judgment  or  of  any  part  thereof. 
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The  plaintiff  claims : 

1.  Payment  by  the  defendant  to  the  ])laintiff  of  the 
amount  due  to  him  as  aforesaid  with  the  costs  of  this 
action. 

2.  And  in  default  thereof  a  sale  of  the  said  equit- 
able interest  in  such  manner  as  to  this  Honourable 
Court  may  seem  meet  for  the  satisfaction  of  the  plain- 
tiff's claim  and  costs. 

3.  That  in  the  event  of  a  sale  of  the  said  lands 
the  plaintiff  may  be  allowed  to  pay  up  the  arrears  due 
to  the  Crown  in  respect  of  the  said  lands,  and  to  add 
the  amount  which  he  may  so  pay  to  his  said  debt,  and 
that  the  same  may  be  ordered  to  be  repaid  to  the  plain- 
tiff, out  of  the  proceeds  of  such  sale. 

4.  The  costs  of  this  action. 

5.  Such  further  and  other  relief  as  may  seem  meet 
and  as  the  nature  of  the  case  may  require. 


Section  XIX. — Execuiors  and  Administrators. 
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Formal  des-  Thg  plaintiff  is  the  executor  of  the  last  will  and  testament 

cription  of  »    i   -r-.     1  T 

Executor.        «"  ^-^-  deceased. 

Administrator  The  plaintiff  is  the  administrator  of  the  [personal  or 
real  and  personal]  estate  and  effects  which  were  of  A.B.  de- 
ceased [where  so]  with  the  last  will  and  testament  of  the  said 
A.  B.  annexed. 

Administrator  rp^Q  plaintiff  is  the  administrator  of  the  [personal  or  real 
and  personal]  estate  and  effects  which  were  "of  A.B.  deceased 
left  unadministered  [by  CD.  and  E.  F.  now  respectively  de- 
ceased who  were  the  executors  of  the  last  will  and  testament 
of  the  said  A.B.,  or  by  G.H.,  now  deceased  who  was  the  ad- 
ministrator of  the  (personal  or  real  and  personal)  estate  and 
effects  of  the  said  A.B.] 
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piene  adminis-        The  defendant  has  fully  administered  all  the  estate  and 

travit.  effects  of  the  said  A.B.,  which  have  ever  come  to  the  hands 

of  the  defendant  to  be  administered,  and  the  defendant  had 

not  at  the  commencement  of  this  action,  nor  has  he  since  had, 

nor  has  he  now  any  such  estate  or  effects. 
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The  defendant  has  fully  administered  all  the  estate  and  Defence  of 
effects  of  the  said  A.B.  which  have  ever  come  to  the  hands  oiP^^itltwS'' 
the  defendant  to  be  administered  except  estate  and  effects  of 
the  value  of  $        ,  and  the  defendant  had  not  at  the  com- 
mencement of  this  action  nor  has  he  now  any  such  estate  or 
effects  except  the  said  estate  and  effects  of  the  value  aforesaid 


Section  XX. — Fuukign  Judgment. 

{Formal  parts:  see  No.  133.) 

1.  On  the  day  of  19     ,  the  plaintiff  in  an  plaim  on 
action  brought  by  him  against  the  defendant  in  the  menV^°  ■""  ^ 
Court   {giving  its  title)   of   {the  foreign  country),  being  a 

Court  duly  constituted  and  held  in  accordance  with  the  laws 
of  {the  foreign  country)  and  having  jurisdiction  in  respect 
of  the  said  action,  recovered  a  judgment  against  the  defend- 
ant for  the  sum  of  for  debt  and  for  costs  making 
together  the  sum  of  which  is  equivalent  to  $  in 
Canadian  currency  and  which  by  the  said  judgment  the  de- 
fendant was  adjudged  and  ordered  to  pay  to  the  plaintiff,  but 
the  defendant  has  not  paid  the  same  nor  any  part  thereof. 

2.  The  said  judgment  is  still  in  force  and  unsatisfied. 


Section  XXL— Fraud. 

{Formal  parts:  see  No.  123.) 

321 

1.  In  or  about  March,  19     ,  the  defendant  caused  to  claim  for 

be  inserted  in  the  newspaper  an  advertisement  in  which  damnges 

he  offered  for  sale  the  lease,  fixtures,  fittings,  goodwill,  and  /randuYentiy 
stock-in-trade  of  a  baker's  shop  and  business,  and  described  induced  piain- 
the  same  as  an  increasing  business,  and  doing  twelve  barrels  into*°contract 
a  week.    The  advertisement  directed  application  for  particu- 
lars to  be  made  to  X.Y. 

2.  The  plaintiff  having  seen  the  advertisement  applied 
to  X.Y.,  who  placed  him  in  communication  with  the  defend- 
ant, and  negotiations  ensued  between  the  plaintiff  and  the  de- 
fendant for  the  sale  to  the  plaintiff  of  the  defendant's  bakery 
at  with  the  lease,  fixtures,  fittings,  stock-in-trade, 
and  goodwill. 


116  FOHMS   OF   PLEADINGS — FRAUD. 

3.  In  the  course  of  these  negotiations  the  defendant  re- 
peatedly stated  to  the  plaintiff  that  the  business  was  a  steadily 
increasing  business,  and  that  it  was  a  business  of  more  than 
twelve  barrels  a  week. 

4.  On  the  5th  of  April,  19  ,  the  plaintiff,  believing  the 
said  statement  of  the  defendant  to  be  true,  agreed  to  purchase 
the  said  premises  from  the  defendant,  for  $2,'000,  and  paid 
to  him  a  deposit  of  $300  in  respect  of  the  purchase. 

5.  On  the  15th  of  April  the  purchase  was  completed,  an 
assignment  of  the  lease  executed,  and  the  balance  of  the  pur- 
chase money  paid.  On  the  same  day  the  plaintiff  entered  into 
possession. 

6.  The  plaintiff  soon  afterwards  discovered  that  at  the 
time  of  the  negotiations  of  the  said  purchase  by  him  and  of 
the  said  agreement,  and  of  the  completion  thereof,  the  said 
business  was  and  had  long  been  a  declining  business;  and  at 
each  of  those  times,  and  for  a  long  time  before,  it  had  never 
been  a  business  of  more  than  four  barrels  a  week.  And  the 
said  premises  were  not  of  the  value  of  $2,000,  or  of  any  sale- 
able value  whatever. 

7.  The  defendant  made  the  false  representations  herein- 
before mentioned  well  knowing  them  to  be  false,  and  fraudu- 
lently, with  the  intention  of  inducing  the  plaintiff  to  make 
tlie  said  purchase  on  the  faith  of  them. 

The  plaintiff  claims  $  damages  and  his  costs  of  this 

action. 


{Formal  parts:  see  No.  125.) 

fore^oin^**^  1.  The  defendant  admits  the  allegations  of  paragraphs  1, 

claim.  2,  3  and  4  of  the  statement  of  claim. 

2.  The  defendant  says  that  at  the  time  when  he  made  the 
representations  mentioned  in  the  3rd  paragraph  of  the  state- 
ment of  claim  and  throughout  the  whole  of  the  transactions 
between  the  plaintiff  and  defendant,  and  down  to  the  com- 
pletion of  the  purchase  and  the  relinquishment  by  the  defend- 
ant of  the  said  shop  and  business  to  the  plaintiff,  the  said 
business  was  an  increasing  business,  and  was  a  business  of 
over  12  barrels  a  week.  And  the  defendant  denies  the  allega- 
tions of  the  6th  paragraph  of  the  statement  of  claim. 

3.  The  defendant  repeatedly  during  the  negotiations  told 
the  plaintiff  that  he  must  not  act  upon  any  statement  or  repre- 
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sentation  of  his,  but  must  ascertain  for  himself  the  extent 
and  value  of  the  said  business.  And  the  defendant  handed  to 
the  plaintiff  for  this  purpose  the  whole  of  his  books,  shewing 
fully  and  truthfully  all  the  details  of  the  said  business,  and 
from  which  the  nature,  extent,  and  value  thereof  could  be 
fully  seen,  and  those  books  were  examined  for  that  purpose 
by  the  plaintiff',  and  by  an  accountant  on  his  behalf.  And  the 
plaintiff  made  the  purchase  in  reliance  upon  his  own  judg- 
ment, and  the  result  of  his  own  inquiries  and  investigations 
and  not  upon  any  statement  or  representation  whatever  of  the 
defendant. 


{Formal  parts:  see  No.  123.) 
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Between— M.B.  Plaintiff,  ^i^i""  by  judg- 

'  ment   creditor 
and  to  set  aside 

J.  McC.  and  L.  McO.  Defendants,  hi"  dt^tor^as^ 

1.  On  the  2nd  day  of  September,  in  the  year  19     ,  the  under  R.s'.O., 
plaintiff  recovered  a  judgment  against  the  defendant  -/.  McC.  ««•  147,  334. 
in  this  Honourable  Court  for  the  sum  of  $398.10. 

2.  On  the  2nd  day  of  January  aforesaid,  the  plaintiff 
caused  a  writ  of  fieri  facias  against  the  goods  and  chattels 
and  lands  and  tenements  of  the  said  defendant,  /.  McC,  to  be 
issued  upon  the  said  judgment,  which  writ  was  placed  in  the 
hands  of  the  Sheriff  of  the  County  of  Lincoln,  the  County 
wherein  the  said  last  named  defendant  resided,  and  a  return 
thereto  has  been  made  by  the  said  Sheriff'  nulla  bona,  and  the 
said  writ  still  remains  in  the  hands  of  the  said  Sheriff  to  be 
executed  as  against  the  lands  of  said  defendant. 

3.  The  said  judgment  remains  wholly  due  and  unsatisfied, 
and  the  defendants  refuse  to  pay  the  same. 

4.  At  the  time  the  plaintiff  commenced  her  said  action 
the  said  defendants  were  joint  tenants  in  and  entitled  to  the 
equity  of  redemption  in  the  following  lands:  {Describe  the 
lands) . 

5.  Shortly  before  the  complainant  recovered  the  said  judg- 
ment, and  on  the  3rd  day  of  November,  in  the  year  19  ,  the 
defendant,  J.  McC,  conveyed,  or  purported  to  convey,  to  the 
defendant,  L.  McC,  who  is  his  brother,  all  the  undivided  in- 
terest of  him,  the  said  defendant,  J.  McC,  of,  in,  or  to  the 
csaid  land  and  premises,  and  the  consideration  expressed  in 
the  said  deed  was  the  sum  of  $550,  which  deed  has  been  regis- 
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tered  in  the  Registry  Office  of  the  County  of  Lincoln,  and  the 
same  now  appears  in  the  books  of  registry  in  the  said  Kegistry 
Office. 

6.  Although  the  conveyance  in  the  fifth  paragraph  hereof 
purports  to  have  been  made  for  the  valuable  consideration  of 
$550,  no  consideration  in  fact  passed  from  the  said  defendant, 
L.  McC,  to  the  defendant  J.  McC,  but  the  conveyance  was 
simply  voluntary  and  void  as  against  the  plaintifi.'. 

7.  The  said  deed  was  and  is  fraudulent  and  void,  as  against 
the  plaintiff,  the  same  having  been  made  as  aforesaid,  for 
the  purpose  of  defeating  and  delaying  the  plaintiff,  or  of  pre- 
ferring the  said  defendant,  L.  McC,  and  being  in  contraven- 
tion of  the  provisions  of  the  Eevised  Statutes  of  Ontario, 
(1897)  chapter  334. 

8.  That  since  the  making  of  the  said  deed,  mentioned  in 
the  fifth  paragraph  hereof,  and  up  to  the  present  time,  the 
said  defendant,  J.  McC,  has  remained  in  the  possession,  use, 
and  occupation  of  the  said  premises  with  his  brother,  the  said 
defendant,  L.  McC,  the  same  as  he  did  prior  to  the  said  con- 
veyance to  his  said  brother,  the  defendant,  L.  McC 

9.  The  said  Sheriff  has  been,  and  still  is,  prevented  and 
hindered  by  the  said  deed  or  conveyance  from  executing  the 
said  writ  against  the  lands  of  the  said  defendant,  J.  McC, 
and  unless  the  said  deed  is  set  aside  the  plaintiff  will  be  unable 
to  obtain  the  fruits  of  her  said  execution  against  the  lands  of 
the  said  last-named  defendant. 

10.  That  for  the  reasons  aforesaid,  the  said  deed  is  fraudu- 
lent and  void  as  against  the  plaintiff,  and  ought  to  be  set 
aside  and  cancelled. 

The  plaintiff  claims: 

1.  That  the  said  deed  made  to  the  said  defendant, 
L.  McC,  by  the  defendant,  J.  McC,  be  declared  to  be 
fraudulent  and  void  as  against  the  plaintiff,  and  be 
set  aside  and  ordered  to  be  delivered  up  to  be  can- 
celled, and  that  the  registration  and  registered  dupli- 
cate thereof  in  like  manner  be  ordered  to  be  cancelled. 

2.  The  costs  of  this  action. 

3.  For  the  purposes  aforesaid  all  proper  directions 
to  be  given  and  accounts  taken. 

4.  Such  further  and  other  relief  as  may  be  neces- 
sary. 
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{Formal  parts:  see  No.  123.) 

Between— F.^.^S'.  and  A.  McI.  Plaintiffs,  Another  form. 

and 
R.G.,  M.A.E.G.  and  R.L.,  Defendants. 

1.  The  plaintiffs  above  named  recovered  a  judgment  in 
the  County  Court  of  the  County  of  Wentworth,  on  the  12th 
day  of  September,  A.D.  19  ,  against  E.G.,  a  defendant  hereto 
for  $347.y9  damages  and  $42.45  costs,  and  on  the  same  day 
caused  a  writ  of  fieri  facias  de  bonis  et  terris  to  be  issued  there- 
on, and  placed  in  the  hands  of  the  Sheriff  of  Oxford,  being  the 
proper  Sheriff  in  that  behalf,  indorsed  to  levy  the  above  sums 
and  four  dollars  for  the  writ  and  Sheriff's  fees,  poundages 
and  incidental  expenses  out  of  the  goods  and  lands  of  the  said 
R.G. 

2.  A  return  of  nulla  bona  was  afterwards  duly  made  to  said 
writ  by  the  said  Sheriff. 

3.  And  the  said  writ  now  remains  in  the  hands  of  the  said 
Sheriff  of  to  be  executed  as  against  lands  of  the  said 
R.G. 

4.  The  said  judgment  remains  wholly  due  and  unsatisfied. 

5.  On  or  about  the  5th  day  of  September,  A.D.  19  ,  the 
said  E.G.,  with  the  intent  and  design  of  defeating,  delaying, 
and  hindering  the  plaintiffs  and  his  other  creditors  in  the  re- 
covery of  their  debts,  purchased  the  following  property,  viz. : 
(describe  lands)  with  his  own  money,  from  one  G.F.,  and 
took  the  conveyance  thereof  with  the  intent  aforesaid,  in  the 
name  of  M.A.E.G.,  his  wife,  who  became  a  party  thereto  for 
the  purpose  of  assisting  her  said  husband  in  his  said  intent 
and  design,  and  without  any  consideration  moving  from  her 
for  the  same. 

6.  By  an  indenture  of  bargain  and  sale  by  way  of  mort- 
gage purporting  to  have  been  made  on  the  26th  day  of  Janu- 
ary, 19  ,  between  the  said  R.G.  and  the  said  M.A.E.G.  of 
the  first  part,  and  the  defendant  R.L.  of  the  second 
part,  the  said  R.G.  and  M.A.E.G.  purported  to  convey  the 
said  Lot  No.  to  the  said  R.L.  in  fee  subject  to  a  proviso  to 
become  void  on  payment  of  the  sum  of  $250,  as  therein  men- 
tioned. 

7.  The  said  indenture  of  mortgage  was  registered  on  the 
30th  day  of  the  said  month  of  January. 

8.  The  said  indenture  of  mortgage  was  made  and  executed 
by  the  said  R.G.  and  M.A.E.G.  with  the  intention  and  design 
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of  defeating,  delaying  or  hindering  the  plaintiffs  and  the  other 
creditors  of  the  said  R.G.  in  the  recovery  of  their  said  debts: 
the  said  R.L.  advanced  no  money  nor  was  there  any  consid- 
eration for  the  said  mortgage:  the  said  B.L.  became  a  party 
thereto  with  the  design  and  intention  of  aiding  and  assisting 
the  said  R.G.  to  defeat,  delay  or  hinder  the  plaintiffs  and  his 
other  creditors  in  recovering  their  debts. 

The  plaintiffs  claim : 

1.  Payment  of  the  amount  of  the  said  judgment  to- 
gether with  interest  thereon  and  the  costs  of  this 
action:  and  in  default  thereof  a  sale  of  the  said  land 
and  premises  for  the  satisfaction  thereof. 

2.  A  declaration  that  the  said  conveyance  to  the  said 
M.A.E.G.  and  the  said  indenture  of  mortgage  are 
fraudulent  and  void  as  against  the  plaintiff's,  and 
should  be  set  aside  or  postponed  to  them. 

3.  That  all  proper  directions  may  be  given  and 
accounts  taken. 

4.  Such  further  and  other  relief  as  the  circumstances 
of  the  case  may  require. 


235 

Claim  by  a 
simple  con- 
tract creditor 
to  set  aside 
fraudulent 
judgment 
and  convey- 
ance. 


(Formal  parts:  see  No.  123.) 

Between — A.B.,  who  sues  as  well  on  his  own  behalf  as  on 
behalf  of  all  others,  the  creditors  of  the  defendant 
E.F.,  Plaintiff, 

and 
CD.  and  E.F.,  Defendants. 

1.  The  plaintiff  is  a  merchant  carrying  on  business 
in  in  the  county  of  ,  and  brings  this  ac- 
tion on  behalf  of  himself  and  all  others  the  creditors  of  the 
defendant  E.F. 

2.  The  defendant  E.F.  is  and  was  at  the  date  next  herein- 
after mentioned,  indebted  to  the  plaintiff  in  the  sum  of 
dollars,  for  goods  sold  and  delivered  by  the  plaintiff  to  the 
said  defendant,  which  said  indebtedness  still  remains  wholly 
unpaid  and  unsatisfied,  and  the  plaintiff  holds  no  security  in 
respect  thereof. 

3.  On  and  prior  to  the  day  of  ,  the  de- 
fendant E.F.,  who  then  carried  on  business  as  a  merchant 
in                     ,  was  in  insolvent  circiimstances  and  unable  to 
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pay  his  debts  in  full;  and  the  defendant  CD.  was  then  well 
aware  of  the  insolvent  condition  of  the  said  E.F.,  and  of  his 
inability  to  pay  his  said  debts. 

4.  Prior  to  the  said  date  the  defeniiants  entered  into  the  Fraudulent 
fraudulent  scheme  and  conspiracy  of  placing  the  assets  of  the  Judgment, 
defendant  E.F.  out  of  reach  of  his  creditors,  for  the  purpose 

of  defeating,  defrauding  and  delaying  said  creditors,  the  said 
scheme  being  that  the  defendant  CD.  should  enter  an  action 
in  this  Honourable  Court  against  his  co-defendant  for  an 
alleged  indebtedness  of  dollars,  and,  with  the  consent 

of  the  said  E.F.,  obtain  judgment  at  once  thereon,  and  issue 
execution  upon  the  said  judgment,  and  under  said  execution 
sell  the  assets  of  the  defendant  E.F.,  other  than  the  lands  here- 
inafter mentioned,  and  receive  the  proceeds  of  such  sale,  and 
that  the  defendant  E.F.  should  also  convey  to  his  co-defendant 
CD.  the  lands  and  premises  hereinafter  mentioned,  for  the 
pretended  consideration  of  dollars. 

5.  In  pursuance  of  said  fraudulent  scheme  and  conspiracy, 
the  defendant  CD.  commenced  an  action  against  his  co- 
defendant  in  this  Honourable  Court  on  the  day  of  , 
and  on  the  day  of  obtained  judgment  in  the 
said  action  against  his  co-defendant  for  the  sum  of 

dollars  for  debt,  and  dollars  for  costs  of  said  action. 

Execution  against  the  goods  of  the  defendant  E.F.  was,  on 
said  day  of  ,  issued  upon  said  judgment,  and 

placed  in  the  hands  of  the  sheriff  of  the  county  of 

6.  The  said  sheriff,  under  the  said  execution,  has  sold  the 
goods  and  chattels  of  the  defendant  E.F.,  and  realized  from 
such  sale  the  full  amount  of  said  j  udgment  debt. 

7.  The  plaintiff  alleges,  and  the  fact  was  and  is,  that  said 
judgment  is  fraudulent  and  collusive,  and  that  the  defendant 
E.F.  was  not  at  the  time  of  the  commencement  of  said  action, 
nor  at  the  time  of  obtaining  said  judgment,  indebted  to  his 
co-defendant. 

8.  In  further  pursuance  of  said  fraudulent  scheme  and  Fraudulent 
conspiracy,  the  defendant  CD.,  by  deed  bearing  ^2iiQoon\eya.nce. 
the  day  of  ,  and  executed  on  or  about  the 

date  thereof,  conveyed  to  his  co-defendant  the  following  lands 
and  premises  then  owned  by  the  defendant  E.F.,  and  being 
( descrihing  tli em ) . 

9.  The  plaintiff  alleges,  and  the  fact  was  and  is,  that  no 
consideration  was  paid  by  the  said  CD.,  or  received  by  the 
said  E.F.  for  said  conveyance,  but  the  same  was  executed  as 
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aforesaid  for  the  purpose  of  defeating,  defrauding  and  delay- 
ing the  creditors  of  the  defendant  E.F. 

10.  At  and  prior  to  the  transactions  aforesaid  the  defend- 
ant E.F.  was  and  still  is  indebted  to  creditors  other  than  the 
plaintiif  in  large  amounts. 

1.  The  plaintiff  claims  judgment  for  the  said  sum  of 
$  and  his  costs  of  this  action. 

2.  A  declaration  that  the  said  judgment  and  con- 
veyance are  null  and  void  as  against  the  plaintiff,  and 
the  said  other  creditors  of  the  defendant  E.F. 

3.  An  order  that  the  defendant  C.I),  do  account  in 
respect  of  the  moneys  which  he  may  have  received  un- 
der the  said  execution. 

4.  A  sale  of  the  said  lands  under  the  direction  of  this 
Honourable  Court,  and  that  the  proceeds,  after  payment 
of  the  costs  of  this  suit,  may  be  applied  in  payment  of 
the  claims  of  the  plaintiff  and  the  other  creditors  of 
the  defendant  E.F. 

5.  The  costs  of  this  action. 

6.  Such  further  and  other  relief  as  may  be  deemed 
proper. 

7.  The  order  and  injunction  of  this  Court  restrain- 
ing the  defendant  CD.,  his  servants  and  agents,  from 
taking  or  receiving  the  proceeds  of  the  sale  by  the  said 
Sheriff,  or  any  part  thereof. 


{Formal  parts:  see  No.  123.) 
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Defence  of  1.  The  defendant  E.F.,  being  justly  and  truly  indebted  to 

the  defendant  thjg  defendant  in  the  sum  of  $  ,  this  defendant  caused 

going  claim.  ^^  action  to  be  instituted  in  this  Honourable  Court,  for  the 
recovery  of  the  said  amount,  and  such  proceedings  were  there- 
upon had  that  this  defendant  recovered  against  the  defendant 
E.F.  judgment  and  execution  for  the  amount  so  justly  due, 
and  his  costs  of  the  said  action. 

2.  This  defendant  says  that  he  purchased  the  lands  and 
premises  in  the  statement  of  claim  mentioned,  from  the  de- 
fendant E.F.  for,  and  in  consideration  of  the  sum  of  $  , 
which  he  duly  paid,  and  obtained  a  conve^'ance  from  the  defen- 
dant E.F.  of  the  said  lands,  and  this  defendant  claims  that  he 
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was  and  is  a  bond  fide  purchaser  for  valuable  consideration  of 
the  said  lands. 

3.  This  defendant  says,  that  before  the  plaintiff  had  com- 
menced this  action,  the  said  lands  had  been  conveyed  to  this 
defendant,  and  the  conveyance  thereof  had  been  duly  regis- 
tered in  the  Registry  Office  for  the  County  of  ,  and  the 
consideration  therefor  paid  without  notice  or  knowledge  of  the 
plaintiff''s  claim,  and  this  defendant  claims  the  benefit  of  the 
Registry  Acts  in  force  in  this  Province. 

4.  This  defendant  denies  the  allegations  of  fraud  and  con- 
spiracy in  the  plaintiff's  statement  of  claim  set  forth. 

5.  Prior  to  the  commencement  of  this  action,  or  before 
notice  thereof  was  given  to,  or  received  by  ihis  defendant,  or 
the  Sheriff  of  the  County  of  ,  in  whose  hands  were  • 
lodged  the  writs  of  execution,  issued  on  the  judgment  re- 
covered by  this  defendant,  the  said  Sheriff  did,  under  and  by 
virtue  of  said  writs,  sell  goods  and  chattels  of  the  defendant 
E.F.  to  the  amount  of  $  ,  and  received  the  amount, 
and  paid  a  portion  thereof  to  this  defendant,  and  this  defen- 
dant says,  that  under  these  circumstances,  the  plaintiff's 
remedy,  if  any  he  ever  had,  in  respect  to  the  said  goods  and 
chattels  (which  this  defendant  denies)  no  longer  exists,  and 
this  defendant  submits  that  by  his  delay  and  acquiescence  the 
plaintiff  has  precluded  himself  from  now  calling  in  question 
the  said  judgment  of  this  defendant. 


[Formal  parts:  see  No.  123.1 
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1.  This  defendant  says  that  he  was  justly  and  truly  in-  Defence  of  tbe 
debted  to  the  defendant  CD.  in  the  sum  of  $  ,  and  the  ^^^^"'{.^"^i^ij^ 
said  defendant  CD.  caused  an  action  to  be  instituted  in  this  No.  225. 
Honourable  Court  against  him  for  the  recovery  of  the  said 

amount,  and  such  proceedings  were  thereupon  had  tbat  the 
defendant  CD.  recovered  against  this  defendant  judgment  and 
execution  for  the  amount  so  justly  due  and  his  costs  of  the 
said  action. 

2.  This  defendant  says  that  be  sold  the  lands  and  premises 
in  the  statement  of  claim  mentioned  to  the  defendant  CD. 
for  and  in  consideration  of  the  sum  of  $  ,  which  said  sum 
was  paid  by  defendant  CD.  to  him,  and  thereupon  a  convey- 
ance was  made  by  this  defendant  to  the  defendant  CD.  of  the 
said  lands,  the  said  defendant  CD.  being  a  bond  fide  pur- 
chaser for  valuable  consideration  of  the  said  lands. 
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3.  This  defendant  denies  the  allegations  of  fraud  and  con- 
ppiracy  in  the  plaintiff's  statement  of  claim  set  forth. 


(Formal  parts:  see  No.  123.) 
228 
Claim  by  as-  Between — J.J.M.  Plaintiff 

signee  to  set  , 

aside  deed  as  anci 

t'SSsr^  ^'^'^'^  ^-^'^•'  ^■^-  and  ^-^^  a° 

creditors.  infant  under  the  age  of  twenty-one 

years  Defendants. 

1.  The  plaintiff  is  assignee  of  the  estate  and  effects  of 
T.O.8.,  under  an  assignment  for  the  benefit  of  creditors. 

2.  The  said  T.O.S.  carried  on  business  as  a  merchant,  at 
the  Village  of  Princeton,  in  the  County  of  Oxford,  previous 
to  and  on  the  2nd  day  of  March,  A.D.  19  ,  and  he  was  then 
indebted  in  the  sum  of  $4,100  and  upwards  to  various  un- 
secured business  and  other  creditors,  and  such  debts  still  sub- 
sist, and  are  unpaid,  and  he  was,  and  is  now,  also  indebted  in 
$2,500,  secured  by  mortgage  on  the  farm  then  belonging  to 
him  hereinafter  mentioned. 

3.  In  the  said  month  of  March,  and  for  some  time  pre- 
viously thereto,  and  at  the  time  of  the  execution  by  him  of  the 
indenture  of  the  2nd  March,  A.D.  19  ,  hereinafter  men- 
tioned, the  stock-in-trade,  and  all  the  property  and  assets  of 
the  said  T.O.S. ,  of  every  kind,  except  the  farm  hereinafter 
particularly  mentioned,  did  not  exceed  in  value  the  sum  of 
$1,400,  the  said  farm  was  of  the  value  of  about  $2,000  over 
and  above  all  incumbrances  by  mortgage,  and  the  said  assets 
then  were,  and  have  ever  since  remained,  insufficient  for  the 
payment  of  the  debts  of  the  said  T.O.S.,  and  he  then  was 
insolvent. 

4.  While  the  affairs  of  the  said  T.O.S.  were  in  the  posi- 
tion hereinbefore  stated,  an  indenture,  dated  the  2nd  March, 
A.D.  19  ,  expressed  to  be  made  between  the  said  T.  0.  S.  of 
the  first  part,  and  the  defendants,  R.M.  and  II.C,  therein 
described  as  both  of  the  City  of  Hamilton,  in  the  County  of 
Wentworth,  Solicitors,  of  the  second  part,  was  prepared,  and 
the  same  was  executed  by  the  said  T.O.S.,  R.M.  and  H.C. 
whereby,  after  reciting  that  the  said  T.O.S.  Avas  desirous  of 
making  a  provision  for  the  support  and  maintenance  of  his 
said  wife  during  her  life,  and  the  support,  maintenance,  and 
education  of  their  children  and  that  the  said  indenture  was 
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made  for  the  said  consideration,  and  the  further  sum  of  $1, 
the  said  T.O.S.  did  convey  unto  the  said  defendants,  K.M.  and 
H.C.,  hereafter  called  the  trustees  in  fee  as  joint  tenants  his 
said  farm,  which  is  described  as  follows,  that  is  to  say  {de- 
scribe the  lands),  upon  trust,  to  collect  and  get  in  the  rents 
thereof,  and  pay  the  same  to  the  said  wife  of  the  said  T.O.S., 
for  the  support  of  herself  and  the  said  children  during  the  life 
of  the  said  Avife,  and  after  his  death  to  the  duly  appointed 
guardian  of  the  children  till  they  should  respectively  attain 
the  age  of  twenty-one  years.  But  if  the  said  wife  should  live 
till  the  said  children  should  attain  the  age  of  twenty-one  years, 
the  said  defendants,  the  trustees,  are  empowered  to  pay  such 
portion  of  the  said  rents  to  the  said  defendant,  D.V.S.,  as  they 
shall  see  fit,  and  after  the  death  of  the  said  D.V.8.,  but  not 
before  the  youngest  child  shall  become  of  age,  then,  in  trust, 
to  sell  the  said  lands  and  divide  the  proceeds  equally,  or  to 
divide  the  said  lands  equally,  between  the  said  children,  with 
power  to  the  said  defendants,  the  trustees,  to  make  advances 
for  the  education  of  any  of  the  said  children  out  of  his  or  her 
presumptive  share,  it  being  declared  by  the  said  deed  that  the 
share  of  any  child  or  children  dying  and  leaving  issue,  shall 
belong  to  such  issue,  but  if  any  child  or  children  should  die 
without  issue,  his  or  her  share  shall  be  equally  divided  amongst 
the  survivors ;  and  it  is  by  the  said  indenture  further  provided 
that  the  defendants,  the  trustees,  may  at  any  time  sell  the  said 
lands,  invest  the  proceeds  thereof,  and  apply  the  income  and 
proceeds  in  the  manner  hereinbefore  set  forth,  and  that  if  the 
children  of  the  said  T.O.S,  by  his  said  wife,  should  die  with- 
out lawful  issue,  the  said  lands  or  the  proceeds  thereof  should, 
after  the  death  of  the  said  D.Y.B.,  revert  and  belong  to  the 
said  T.O.S.  The  said  indenture  contains  no  covenant  or  agree- 
ments of  any  kind  from  the  said  trustees  to  the  said  T.O.8., 
or  from  him  to  them.  The  said  deed  was  executed  upon  the 
day  of  the  date  thereof,  or  within  four  days  thereafter;  the 
lands  thereby  conveyed  formed  by  far  the  largest  part  of  the 
property  of  the  said  T.O.S.,  and"  the  residue  of  his  property 
was  insuificient  for  the  payment  of  his  debts. 

5.  The  defendants,  the  trustees,  before  and  at  the  time 
of  the  execution  of  the  said  indenture,  knew  that  the  defen- 
dant was  indebted  in  a  sum  exceeding  $1,000  in  respect  of  a 
private  debt  over  and  above  all  his  business  debts,  and  that 
he  had  no  property  of  any  kind  except  the  said  farm  and  his 
stock-in-trade,  and  the  assets  of  his  said  business;  and  the 
said  deed  was  executed  by  the  said  T.O.S.  with  intent  to 
hinder,  defeat  and  delay  his  creditors  in  their  remedies  against 
him. 
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6.  At  the  time  of  the  execution  of  the  said  deed,  several 
of  the  debts  then  and  still  owing  by  the  said  T.O.S.  wore  past 
due,  and  he  was  without  the  means  for  payment  thereof. 

7.  The  said  T.O.S.  and  the  defendant  D.V.S.  had  been 
married  over  eleven  years  prior  to  the  execution  of  the  said  in- 
denture, and  had  married  without  any  settlement  or  agree- 
ment for  a  settlement  whatever,  and  they  had  issue  of  their 
said  marriage  three  children,  the  defendants  {naming 
them),  the  eldest  of  whom  is  under  ten  years  of  age.  The  said 
infant  defendants  reside  with  the  said  D.V.S. ,  at  the  Town- 
ship of  Saltfleet,  in  the  County  of  Wentworth. 

8.  The  said  indenture  was  made  and  executed  as  aforesaid, 
without  any  money  or  valuable  consideration  whatever,  and 
hinders,  defeats  and  delays  the  creditors  of  the  said  T.O.S., 
in  their  remedies  against  him  and  his  estate;  and  the  plaintiff 
submits  that  the  said  indenture  is,  under  the  circumstances 
aforesaid,  voluntary  and  fraudulent  and  void  as  against  the 
plaintiff  as  assignee  as  aforesaid  and  the  creditors  of  the  said 
T.0.8. 

9.  The  defendants,  the  trustees,  are  in  receipt  of  the  rents 
and  profits  of  the  said  farm,  and  have  paid  some  thereof  to  the 
said  D.V.S.,  and  have  some  thereof  in  their  hands. 

The  plaintiff  claims: 

1.  That  the  said  indenture  of  the  2nd  day  of  March, 
A.D.  19  ,  may  be  declared  voluntary,  and  fraudulent 
and  void  as  against  the  plaintiff  as  such  assignee  as 
aforesaid,  and  the  creditors  of  said  T.O.S.,  and  may 
be  set  aside  accordingly. 

2.  That  the  plaintiff  as  such  assignee  as  aforesaid 
may  be  declared  to  be  entitled  to  the  said  lands,  and 
that  the  same  may  be  vested  in  him  for  all  the  estate, 
right,  title  and  interest  of  the  defendants  therein  and 
thereto,  and  that  the  trustees  may  be  directed  to  pay 
over  to  him  all  rents  received  or  to  be  received  from 
the  said  premises, 

3.  That  the  said  defendants,  or  some  of  them,  may  be 
ordered  to  pay  the  costs  of  this  action. 

4.  That  all  necessary  accounts  may  be  taken  and 
directions  given  as  may  be  necessary. 

5.  That  the  plaintiff  may  have  such  further  and 
other  relief  as  the  nature  of  the  case  may  require. 
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{Formal  parts:  see  No.  123.)  ooq 

1.  Previously  to  and  in  the  year  19     ,  the  defendants  were  Claim  by 
carrying  on  a  small  business  in  co-partnership  as  nianufac-^",'^p^jjy''tQ 
lurers  of  lubricating  oil  and  grease  at  St.  Catharines,  Ontario,  set  aside 
under  the  style  or  firm  of  "  £f .  and  IL,"  and  the  defendant  ^^^^^^^J^^^^^ 
U.F.H.  claimed  to  have  discovered  certain  processes  much  less  entered  into 
expensive  than  those  commonly  in  use  whereby  the  crude  oil  ^ijth^^romoter 
of  Canada  might  be  manufactured  into  carbon  or  burning  oils  of  company, 
free  from  offensive  smells,  and  superior  in  all  respects  to  the 

carbon  and  oils  produced  from  the  crude  oil  of  the  TJnited 
States,  and  he  also  claimed  to  have  discovered  a  process  where- 
by the  residuum  or  tar  which  remains  after  the  crude  oil  has 
been  refined  for  the  purpose  of  extracting  carbon  oils  there- 
from could  be  utilized  for  the  manufacture  of  a  lubricating 
oil  having  no  equal  either  in  Europe  or  America.  The  defen- 
dant E.R.  was  by  virtue  of  the  contract  of  co-partnership 
jointly  interested  with  the  defendant  U.F.H.  in  all  the  said 
processes. 

2.  In  the  year  19  the  defendants  were  desirous  of  form- 
ing a  company  for  the  purpose  as,  they  alleged,  of  raising  addi- 
tional capital  to  enable  them  to  extend  their  business  and  they 
entered,  into  negotiations  with  a  Mr.  T.Ii.,  of  St.  Clement's 
House,  St.  Clement's  Lane,  in  the  City  of  London,  and  after 
considerable  correspondence  the  said  T.II.  undertook  to  form 
and  organize  such  company  upOn  certain  terms  which  were 
embodied  in  the  following  agreement : — 

"This  agreement,  made  and  entered  into  this  28th 
day  of  March,  A.D.  19  ,  between  E.H.  and  H.H., 
trading  under  the  firm  of  H.  and  II.,  as  manufacturers 
of  lubricating  oils  and  grease  at  St.  Catharines,  On- 
tario, Canada,  of  the  one  part,  and  T.U.,  of  Saint 
Clement's  House,  Saint  Clement's  Lane,  in  the  City 
of  London,  of  the  other  part,  witnesseth :  Whereas  the 
said  H.  and  H.  have  applied,  by  letter  to  the  said  2\II., 
to  form  a  company  for  the  purpose  of  purchasing  their 
patents,  processes  and  inventions  for  and  in  the  manu- 
facture of  lubricating  oils  and  grease  upon  the  follow- 
ing terms  and  conditions,  to  wit :  The  capital  stock  of 
the  said  company  to  be  £100,000  or  £150,000  sterling 
as  the  said  T.H.  may  deem  expedient.  The  said  com- 
pany to  pay  the  said  H.  and  U.  from  the  said  capital 
stock  of  said  company  the  sum  of  £12,000  sterling  in 
cash  and  the  further  sum  of  £38,000  sterling  in  paid-up 
shares  in  said  company,  the  same  to  be  paid  to  said 
H.  and  H.  upon  their  transfer  to  the  said  company  for 
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the  said  company's  sole  use  and  benefit  of  all  their  pa- 
tents, processes  and  inventions  for  the  manufacture  of 
carbon,  paraffine  and  lubricating  oils  and  grease.  The 
said  H.  and  H.  hereby  agree  upon  such  payment  as 
above  specified  to  assign  and  transfer  and  sell  to  the 
said  company  all  their  patents,  processes  and  inventions ' 
for  the  manufacture  of  the  oils  and  grease  aforesaid  for 
their  the  said  company's  sole  use  and  benefit.  And  the 
said  H.  and  TI.  give  to  the  said  T.H.  full  power  and 
authority  to  form  such  company  as  aforesaid  upon  the 
terms  and  conditions  above  named,  and  to  do  all  that 
may  be  necessary  in  their  name  for  the  perfecting  and 
establishing  such  company.  And  they  do  further  agree 
to  execute  any  documents,  agreements  or  deeds  which 
may  be  necessary  for  the  purpose  of  carrying  out  this 
agreement  or  any  of  the  details  thereof.  The  said  H. 
and  H.  further  agree  to  pay  to  the  said  T.H.  for  his  ser- 
vices and  expenditure  the  sum  of  £5,000  sterling  cash 
and  the  further  sum  of  £10,000  sterling  in  paid- 
up  shares  in  the  said  company;  the  £5,000  ster- 
ling to  be  so  paid  to  said  T.H.,  to  be  taken 
from  the  cash  bonus  of  £12,000  sterling  paid 
by  the  said  company  to  said  H.  and  H.;  the 
£10,000  sterling  in  paid-up  shares  of  the  said  com- 
pany to  be  so  paid  to  the  said  T.H.,  to  be  taken  from 
the  £38.000  sterling  of  paid-up  shares  paid  to  the  said 
H.  and  H.  by  the  said  company  for  the  bonus  on  the  sale 
to  the  said  company  of  their  patents,  processes  and  in- 
ventions. But  in  case  the  said  T.ll.  shall  fail  in  his 
undertaking,  and  shall  not  form  such  company  upon 
the  terms  and  in  manner  hereinbefore  mentioned,  and 
within  the  time  hereinafter  specified,  then  and  in  that 
case  the  said  H.  and  H.  shall  not  pay  the  said  T.H. 
anything  for  his  services  and  expenditure.  The  said 
T.H.  upon  his  part  hereby  agrees  to  organize  and  form 
such  company  upon  the  terms  and  conditions  herein 
mentioned,  and  he  the  said  T.H.  further  agrees  to  pay 
all  the  expenses  thereby  incurred  and  do  all  that  is 
necessary  to  be  done  in  bringing  the  enterprise  prompt- 
ly before  the  public,  and  use  his  utmost  endeavours  to 
bring  the  negotiations  to  a  speedy  issue.  The  said 
T.H.  further  agrees  that  the  said  H.  and  H.  are  to  in- 
cur no  liability  of  any  kind  or  nature  in  the  formation 
of  the  said  company  except  for  the  payment  to  the  said 
T.H.  of  said  bonus  as  hereinbefore  specified.  And  it  is 
further  agreed  by  the  said  H.  and  H.  and  by  the  said 
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I.E.  that  this  contract  shall  remain  in  full  force  and 
effect  until  the  first  of  April,  A.D.  19  ,  and  no 
longer." 

3.  The  said  agreement  was  duly  signed  and  sealed  by  the 
defendants  on  their  own  behalf  and  by  one  J.J.H.,  a  son  of  the 
said  T.E.,  on  behalf  of  the  said  T.U. 

4.  In  pursuance  of  the  said  agreement  the  said  T.U.  in- 
duced several  persons  of  standing  and  respectability  to  under- 
take to  become  directors  of  the  company  so  to  be  formed  by 
him,  and  early  in  the  year  19  ,  a  prospectus  of  the  proposed 
company,  with  a  capital  of  £150,000,  in  30,000  shares  of  £5 
each  fully  paid  up,  of  which  13,000  only  were  to  be  offered  to 
the  public  at  par,  was  prepared  and  issued  by  the  said  T.H.  and 
the  defendant  H.F.H.    The  names  of  the  directors  as  set  forth 

in  the  prospectus  were  as  follows : —  ^ 

Colonel  J.A.C.;  CJ.F.,  Esquire;  T.H.,  Esquire;  F.L., 
Esquire;  W.T.,  Esquire. 

5.  The  prospectus,  after  setting  forth  the  valuable  char- 
acter of  the  improvements  purported  to  have  been  effected  by 
the  processes  of  the  defendants  in  the  manufacture  of  carbon 
and  lubricating  oils,  proceeded  as  follows : — 

"  Messrs.  FI.  and  H.,  requiring  additional  capital  to 
erect  the  necessary  works  and  machinery  and  purchase 
the  surplus  stock  of  crude  oil  to  enable  them  to  meet  the 
rapidly  increasing  demand  for  their  lubricating  and 
other  oils,  have  agreed  to  assign  to  this  company  all 
their  plant,  patents,  processes  and  inventions  for  the 
manufacture  of  Canadian  and  other  oils  for  the  sum 
of  £50,000,  of  which  amount  they  have  stipulated  to, 
retain  an  interest  in  the  company  in  paid-up  shares  to, 
the  extent  of  £38,000  and  to  continue  in  the  manage- 
ment of  the  works,  receiving  in  cash  the  sum  of  £12,000^ 
only. 

6.  On  the  faith  of  the  statements  contained  in  the  said 
prospectus,  which  is  to  be  treated  as  if  herein  set  forth  at 
length,  shares  were  applied  for  by  the  general  public,  and  on 
or  about  the  23rd  February,  19  ,  the  plaintiff  company  was 
duly  registered  and  incorporated  under  the  Imperial  Com- 
panies' Acts  1862  and  1867,  having  its  registered  office  in 
England.  The  objects  for  which  the  company  was  established, 
as  defined  in  its  memorandum  of  association,  were  to  purchase 
the  patents,  processes  and  inventions  or  other  rights  of  the  de- 
fendant H.F.H.  for  improvements  in  continuous  distilling  ap^ 

F— 9 
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paratus  for  distilling  petroleum  and  other  kinds  of  oil,  to 
work  such  patents,  processes  and  inventions  and  to  carry  on 
business  therein,  to  take  out  or  purchase  patents,  to  grant 
licenses  to  work  patents  in  the  United  Kingdom  and  colonies 
and  in  other  countries,  to  employ  machiuer\',  to  purchase  or 
lease  or  otherwise  acquire  and  hold  land  and  premises,  to 
purchase  or  lease  or  otherwise  acquire  m.achinery;  to  purchase 
or  hire  or  construct  vessels,  roads,  railways,  wharfs,  landing- 
stages  and  other  adjuncts  for  shipping ;  to  purchase  the  busi- 
ness of  any  other  company  carrying  on  business  similar  to  that 
of  the  plaintiff  company,  to  buy  and  sell  produce  and  ma- 
terials; to  sell  or  lease  the  company's  patent  rights,  business, 
land  and  premises,  or  a  part  or  portion  thereof;  to  employ 
agents  and  labour,  and  to  do  all  such  other  things  as  are  in- 
cident or  conducive  to  the  attainment  of  the  above  objects. 

7.  The  said  agreement  of  the  28th  March,  19  ,  was  not 
noticed  or  referred  to  in  the  said  prospectus,  pursuant  to  the 
provisions  of  the  Imperial  Companies'  Act,  1867,  and  was  in 
fact  concealed  from  the  applicants  for  shares  in  the  plaintiff 
company  and  from  the  public  generally. 

8.  The  number  of  shares  which  have  been  applied  for  on 
the  faith  of  the  said  prospectus  on  the  24th  March,  19  ,  when 
the  first  allotments  took  place,  was  3,376,  representing  a 
nominal  capital  of  £16,880,  and  all  these  were  allotted.  Fresh 
shares  have  since  from  time  to  time  been  issued,  and  the  total 
amount  subscribed  for  has  now  reached  the  sum  of  £29,000, 
the  greater  part  of  which  has  been  fully  paid  up. 

9.  On  the  12th  September,  19  ,  letters  patent  for  "  Im- 
provements in  Continuous  Distilling  Apparatus  for  Distilling 
Petroleum  and  other  Kinds  of  Oils,  and  in  the  Apparatus  for 
performing  the  same,"  were  granted  by  His  Majesty  to  the 
said  T.H.  as  a  "  communication  "  from  the  defendant  H.F.H., 
and  on  the  6th  of  April,  19  ,  the  plaintiff  company  entered 
into  an  agreement  with  the  defendants  for  the  purchase  from 
them  of  (amongst  other  things)  the  patent  so  granted.  Such 
agreement  was  duly  signed  by  the  defendant  H.F.H.  on  behalf 
of  himself  and  the  defendant  E.H.,  and  Avas  duly  sealed  with 
the  common  seal  of  the  plaintiff  company,  whereby  the  plain- 
tiff company  agreed  to  buy  from  the  defendants,  "  all  inven- 
tions, improvements  and  processes,  whether  the  subjects  of  a 
patent  or  not,  patents  and  patent  rights  and  privileges  whether 
in  Canada,  Great  Britain  or  elsewhere,  of  or  belonging  to  or 
obtainable  by  the  defendants  or  either  of  them,  or  in  which 
they  or  either  of  them  had  any  right  or  interest  whatever  (in- 
cluding certain  patents  granted  to  the  said  H.FJI.  in  the  Do- 
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minion  of  Canada,  dated  the  5th  day  of  Ma}',  19  ,  and  num- 
bered 397,  and  the  right  or  interest  of  the  defendants  in  the 
patent  taken  out  in  and  for  Great  Britain  by  the  said  Mr.  T.H., 
as  a  communication  from  the  said  H.F.U.,  dated  the  12th  day 
of  September,  19  ,  and  numbered  2,458,  and  such  special 
privileges  as  are  granted  in  countries  where  no  patents  are 
obtainable),  for  or  relating  to  the  distillation  or  manufacture 
of  petroleum  or  other  oils  or  grease  or  any  like  products,  and 
all  future  inventions,  improvements,  processes  (whether  the 
subjects  are  capable  of  becoming  the  subjects  of  a  patent  or 
not),  patents  and  patent  rights  and  privileges  which  may  be 
invented  or  discovered  by  or  belong  to  or  be  obtainable  by 
the  defendants  or  either  of  them,  including  siich  special  privi- 
leges as  are  granted  in  countries  where  no  patents  are  obtain- 
able. The  defendants  also  thereby  sold  to  the  company  all 
their  right  or  the  right  of  either  of  them  to  apply  for  or  obtain 
extensions  or  renewals  of  any  of  the  patents  and  patent  rights, 
tlie  subjects  of  the  purchase,  and  also  all  their  plant,  stock-in- 
trade,  tools,  utensils,  and  chattels  in  or  about  their  works  in 
Canada,  or  used  in  their  business  on  the  25th  day  of  February, 
19     . 

10.  The  consideration  for  the  purchase  was  twelve  thous- 
and pounds  in  cash,  which  was  to  be  paid  by  the  plaintiff  com- 
pany to  the  defendants  on  the  execution  of  the  necessary  as- 
signments and  assurances  for  vesting  the  property  comprised 
in  the  purchase,  in  the  plaintiff  company  and  also  7,600  fully 
paid-up  shares  of  £5  each  in  the  company  which  were  allotted 
to  the  defendants. 

11.  In  ignorance  of  the  said  agreement  of  the  28th  of 
March,  19  ;  the  plaintiff  company  early  in  the  month  of 
May,  19  ,  paid  the  sum  of  £5,100  cash,  part  of  the  sum  of 
£12,000  specified  in  the  said  agreement  of  the  Gth  of  April, 
19  ,  to  the  defendant  H.F.H.  on  account  of  himself  and  the 
defendant  E.H.,  and  allotted  to  the  said  defendants^  or  to 
their  nominees  1,800  fully  paid-up  shares  in  the  plaintiff  com- 
pany, and  of  such  shares,  certificates  of  which  were  duly 
issued,  1,500  now  stand  in  the  joint  names  of  the  defendants 
in  the  register  of  the  plaintiff  company.  On  the  13th  of  the 
said  month  of  May,  £2,125,  being  part  of  the  said  sum  of 
£5,100  and  certificates  of  200  shares,  being  part  of  the  said 
1,800  shares,  were  paid  and  given  to  the  said  T.H.  in  part 
pursuance  of  the  said  agreement  of  the  28th  of  March,  19     . 

12.  Of  the  200  shares  so  as  aforesaid  given  to  the  said 
T.H.,  50  were  registered  in  his  name  and  have  been  retained 
by  him,  but  the   remaining   150  were   distributed  by  him 
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amongst  his  co-directors  in  manner  following  (that  is  to  say) : 
— 50  were  given  to  the  said  Colonel  J .A.C,  50  to  the  said 
C.J.F.,  and  50  to  the  said  W.T.,  who  died  in  September,  19  . 
The  said  Colonel  C  and  G.J.F.  have  since  abandoned  all  claim 
to  any  beneficial  interest  in  their  said  respective  50  shares  in 
favour  of  the  plaintiff  company,  but  the  executor  of  the  said 
W.T.  has  not  thought  himself  at  liberty  to  take  a  similar  step 
in  respect  of  his  testator's  shares.  Accordingly  on  the  14th 
February,  19  ,  the  plaintiff  company  commenced  an  action 
in  this  Honourable  Court  against  the  said  TJL,  and  the  ex- 
ecutor of  the  said  W.T.,  for  the  purpose  (amongst  other 
things)  of  recovering  as  well  the  said  50  shares  retained  by 
the  said  T.H.,  and  the  50  shares  retained  by  the  said  executor 
of  the  said  W.T.,  as  the  sum  of  £2,125,  part  of  the  said  sum  of 
£5,100  so  as  aforesaid  paid  to  the  said  T.H.,  on  the  ground 
that  the  same  shares  and  cash  respectively  were  improperly 
received  and  in  fraud  of  the  plaintiff  company.  Sufficient 
time  has  not  elapsed  since  the  institution  of  the  said  action  to 
enable  it  to  be  brought  to  trial. 

13.  The  directors  of  the  plaintiff  company,  other  than 
the  said  T.H.,  were  induced  by  the  representations  of  the  de- 
fendants or  one  of  them,  to  believe  that  the  whole  of  the  cash 
and  shares  which  constituted  the  purchase  money  for  the 
said  patents  and  processes  was  to  be  paid  and  delivered  to  tiie 
defendants  for  their  absolute  use;  and  if  such  directors  other 
than  T.H.  had  known  that  any  part  of  such  purchase  money 
was  to  belong  to  the  said  T.H.,  the  common  seal  of  the  com- 
pany would  not  have  been  affixed  to  the  said  agreement  of  the 
8th  of  April,  19     . 

14.  Under  the  circumstances  aforesaid,  the  plaintiff  com- 
pany claims  that  the  said  agreement  of  the  6th  of  April,  19  , 
was  obtained  by  fraud  and  improper  concealment  on  the  part 
of  the  defendants  or  one  of  them,  and  that  the  same  ought  to 
be  set  aside  by  this  Honourable  Court,  and  that  any  moneys  or 
shares  paid  or  delivered  thereunder  to  the  defendants  or  either 
of  them  ought  to  be  restored  by  them,  the  plaintiff  company 
being  willing  and  hereby  offering  to  do  all  such  acts  or  things 
as  this  Court  may  think  proper  to  direct  for  the  purpose  of  re- 
storing to  the  defendants  any  property,  rights  or  interests 
of  the  defendants  that  may  be  vested  in  the  plaintiff  company 
under  the  said  agreement. 

15.  Both  the  defendants  allege  that  they  are  entitled  to 
certain  moneys  in  respect  of  services  rendered  or  disburse- 
ments made  by  them  to  or  on  behalf  of  the  plaintiff  company, 
and  the  defendant  H.F.H.   alleges  that  he  is  entitled  to  some 
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salary  as  manufacturing  manager,  but  the  plaintiff  company 
claims  that  no  such  moneys  or  salary  are  due,  and  that,  at  all 
events,  none  can  be  recovered  until  the  claims  of  the  plaintiff 
company  upon  the  defendants  in  respect  of  the  other  matters 
herein  mentioned  shall  have  been  ascertained  and  settled. 

The  plaintiff  company  claims : 

1.  A  declaration  that  the  said  agreement  of  the  6th 
of  April,  19  ,  was  fraudulent  and  void  as  against  the 
plaintiff  company,  and  a  direction  that  the  same  may 
be  set  aside  and  delivered  up  to  be  cancelled,  and  that 
the  defendants  may  be  ordered  to  repay  to  the  plaintiff 
company  the  sum  of  £5,100  so  paid  to  them  as  afore- 
said, or  so  much  thereof  as  shall  not  be  recovered  from 
the  said  T.H.  in  the  said  action  instituted  against  him, 
with  interest  from  the  date  of  such  payment. 

2.  A  direction  that  the  defendants  re-deliver  to 
the  plaintiff  company  the  certificates  of  the  said  1,800 
shares  so  handed  to  them  as  aforesaid,  or  so  many 
of  them  as  are  now  in  their  possession  or  control,  and 
that  the  plaintiff  company  be  at  liberty  to  cancel 
the  1,500  shares  now  registered  in  the  names  of  the 
defendants,  and  to  remove  their  names  from  the  com- 
pany's share  register  in  respect  of  sucli  shares. 

3.  Their  costs  of  this  action. 

4.  Such  further  or  other  relief  as  the  nature  of  the 
case  may  require. 


{Formal  parts:  see  No.  123.) 

1.  The  defendant  by  a  letter  bearing  date  the  ^^J  Claim  for 
of             19     ,  signed  by  the  defendant,  fraudulently  rep  re-  fraudulently 
sented  to  the  plaintiff  that  T.W.  then  held  a  responsible  situ-  t^^tTthird^ 
ation.  and  was  then  in  good  circumstances,  and  might  safely  person  might 
be  trusted  with  goods  on  credit.  be  given 

°  credit. 

2.  The  said  T.W.  did  not  then  hold  a  responsible  situation, 
and  was  not  then  in  good  circumstances,  and  could  not  then 
be  safely  trusted  with  goods  on  credit,  as  the  defendant  then 
well  knew. 

3.  The  defendant,  as  he  intended,  did,  by  so  representing, 
induce  the  plaintiff  to  sell  and  deliver  to  the  said  T.W.  goods 
[namely]  on  credit. 
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4.  In  consequence  of  the  premises  the  plaintiff  lost  the 
price  of  the  said  goods,  amounting  to  the  sum  of  $  ,  and 
incurred  expense  amounting  to  $  ,  in  endeavouring  to  re- 
cover the  same. 

The  plaintiff  claims  $  damages  and  the  costs  of  this 

action. 


Section  XXII— Guaranty. 
n»i  {Formal  parts:  see  No.  123.) 

Claim  on  a  1.  The  plaintiffs  are  brewers,  carrydng  on  their  business  at 

guaranty,  (a)    q^^i^^i,  under  the  firm  name  of  Z.  Y.  &  Co. 

2.  In  the  month  of  March,  19  ,  M.N.  was  desirous  of 
entering  into  the  employment  of  the  plaintiffs  as  a  traveller 
and  collector,  and  it  was  agreed  between  the  plaintiffs  and  the 

•  defendants  and  M.N.  that  the  plaintiff's  should  employ  M.N. 
upon  the  defendants  entering  into  the  guaranty  hereinafter 
mentioned. 

3.  An  engagement  in  writing  was  accordingly  made  and 
entered  into,  on  or  about  the  30th  March,  19  ,  between  the 
plaintiffs  and  the  defendant,  whereby,  in  consideration  that 
the  plaintiffs  would  employ  M.N.  as  their  collector,  the  de- 
fendants agreed  that  they  would  be  answerable  for  the  due 
accounting  by  M.N.  to  the  plaintiffs  for,  and  the  due  payment 
over  by  him  to  the  plaintiffs  of  all  moneys  which  he  should 
receive  on  their  behalf  as  their  collector. 

4.  The  plaintiffs  employed  M.N.  as  their  collector  accord- 
ingly, and  he  entered  upon  the  duties  of  such  employment,  and 
continued  therein  down  to  the  31st  September,  19     . 

5.  At  various  times  between  the  29th  of  September  and 
the  25th  of  December,  19  ,  M.N.  received  on  behalf  of  the 
plaintiffs  and  as  their  collector,  sums  of  money  from  debtors 
of  the  plaintiffs,  amounting  in  the  whole  to  the  sum  of  $3,400 ; 
and  of  this  amount  M.N.  neglected  to  account  for  or  pay  over 
to  the  plaintiffs  sums  amounting  in  the  whole  to  $908,  and 
appropriated  the  last  mentioned  sums  to  his  own  use. 

6.  The  defendants  have  not  paid  the  last  mentioned  sums, 
or  any  part  thereof,  to  the  plaintiffs. 

The  plaintiffs  claim  : — 

1.  $  damages. 

2.  Their  costs  of  this  action. 
(a)   See  Con.  Rules,  1888;  Form  73. 
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{Formal  parts:  see  No.  123.)  q^2 

3.  In  the  month  of  May,  1900,  one  E.F.  applied  to  the  f^f^^^  "^^^ 
plaintiflt'  to  be  supplied  with  certain  goods  hereinafter  men- the  price  of 
tioned  and  being  unable  to  pay  for  the  same,  the  defendant  goods, 
guaranteed  to  the  plaintijS  payment  thereof  under  a  guaranty 

in  writing,  as  follows : — 

"  3rd  November,  19  .  Sir, — In  consideration  of  your 
supplying  to  E.F.  60  tons  of  coal  at  $6.00  per  ton,  I  undertake 
to  see  you  paid.    Yours,  &c. 

CD.  (Defendant). 
To  Mr.  (Plaintiff)." 

4.  The  plaintiff  thereupon  supplied  the  said  E.F.  with  the 
said  60  tons  of  coal  at  $6.00  per  ton,  but  neither  the  said 
E.F.  nor  the  defendant  has  paid  for  the  same. 


Section  XXIII. — Husband  and  Wife. 

333 

The  plaintiff  [or  defendant]   is  and  at  the  time  of  the  Commence- 

making  of  the  contract  herein  was  the  wife  of  A.B.  of,  &c.        ^^^^  of  clatm 

by  or  agrainat 

a  married 

woman 


(Formal  parts:  see  No.  123.) 

Between — A.B.  and  C.B.  his  wife.     Plaintiffs,  commence- 

and  ment  of  claim. 

The  D.  E.  Co.  Defendants. 

1.  The  plaintiff  A.B.  is,  &c.,  and  the  plaintiff  C.B.  is 
his  wife. 

2.  The  defendants  are,  &c. 

3.  The  plaintiffs  were  lawfully  driving  in  a  buggy  belong-  Claim  for  per- 
ing  to  the  plaintiff  (the  husband)  upon  the  highway  in  tomVe"^""^'' 
street  in  the          of          when  a  heavy  express  waggon  drawn 

by  two  horses  and  driven  by  one  of  the  defendants'  servants 
was  driven  violently  against  the  plaintiffs'  buggy  which  was 
overturned  and  the  plaintiffs  thrown  out. 

4.  The  plaintiff  (the  husband)  was  bruised  ((&c.,  giving 
particulars)  and  the  plaintiff  (the  wife)  had  her  right  arm 
broken  and  was  otherwise  bruised  and  injured  and  the  said 
buggy  was  broken  (giving  details  succinctly). 
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Claims  on  the 
part  of  the 
husband. 


5.  The  said  collision  was  caused  by  the  negligence  of  the 
driver  of  the  said  cart  who  was  at  the  time  drunk  and  in- 
capable of  exercising  and  did  not  exercise  proper  care  in  the 
management  of  the  said  waggon  and  horses, 

6.  By  reason  of  the  premises  the  plaintiff  {the  wife)  suf- 
fered great  pain  and  injury  to  her  health  and  was  for  a  long 
time  [or  is  permanently]  injured  and  incapacitated  from 
attending  to  her  household  duties. 

7.  By  reason  also  of  the  premises  the  plaintiff  {the  hus- 
hand)  was  deprived  of  [and  will  lose]  the  comfort,  society, 
assistance  and  services  of  his  wife  and  has  incurred  [and  will 
incur]  expense  for  nursing  and  medical  and  other  attendance 
of  his  wife.     {Where  pro.cticable  pariiculars  may  he  given.) 

{Claims  may  he  joined  for  the  injuries  to  the  hushand 
and  his  huggy.) 

The  plaintiffs  claim  $  and  their  costs  of  this  action. 


235 

Another  form 
of  claim — 
Damages  for 
injury    to  th? 
wife. 


{Formal  parts:  see  No.  123). 

1.  The  plaintiff  C.B.  is,  and  was  on  the  day  of 
19     ,  {date  of  cause  of  action)  the  wife  of  the  plain- 
tiff A.B. 

2.  On  the  of  19  ,  a  van  of  the  defendant's 
was  being  driven  in  a  public  street  called  street,  , 
by  one  of  the  servants  of  the  defendant  in  the  course  of  his 
employment  as  such  servant. 

3.  It  was  then  so  negligently  {state  circumstances  when 
practicahle)  driven  and  managed  by  the  said  servant  of  the 
defendant,  that  it  was  driven  with  great  force  against  the 
plaintiff  C.B.  who  Avas  then  crossing  the  said  street. 

4.  The  right  leg  of  the  plaintiff  C.B.  was  thereby  broken, 
and  she  was  in  consequence  obliged  to  remain  in  her  bedroom 
for  weeks,  and  she  suffered  much  pain. 

5.  By  reason  of  the  premises,  the  plaintiff  A.B.  lost  the 
benefit  and  comfort  of  the  plaintiff  C.B/s  society,  and  her 
assistance  in  the  management  of  his  house  for  weeks,  and 
was  put  to  an  expense  of  $  for  medical  attendance  and 
was  obliged  to  employ  for  weeks  an  additional  servant  at 
a  cost  of  $           {or  as  the  case  may  he). 

The  plaintiff  claims,  &c.  {as  in  preceding  form). 
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(Formal  parts :  see  Nos.  123  and  234.)  2^« 

1.  The  defendant  CD.  is  and  was  on  the  day  of  fhtUf  and 
19     ,  the  wife  of  the  defendant  A.D.  wife  for  a 

wrong  com- 

2.  On  the  said  day  of  19     ,  the  said  CD.  mitted  by  the 
wrongfully  [state  the  wrong  as  in  any  other  case,  as  for  ex-  ^^ll^^^^^ 
ample,  took  possession  of  and  converted  to  her  own  use,  a 
diamond  ring  belonging  to  the  plaintiff  of  which  she  still 

retains  possession]. 

The  plaintiff  claims  $  damages  and  costs. 


(Formal  parts:  see  No.  123.) 

1.  CD.  is  and  was  at  the  time  hereinafter  mentioned,  the  Claim  by  a 
wife  of  the  plaintiff  A.D.  K^TtfcSg 

2.  On  various  occasions  in  the  year  19     ,  the  defendant  ^^j*^  "^^  ^^® 
wrongfully  and  without  the  consent  of  the  plaintiff  enticed 

away  from  the  plaintiff  his  said  wife,  and  procured  her  to 
absent  herself  for  long  intervals  from  the  house  and  society 
of  the  plaintiff,  and  since  the  day  of  19     ,  [the 

plaintiff's  said  wife  by  such  wrongful  enticing  and  procure- 
ment of  the  defendant,  has  been  and  is  still  absent  from  his 
house  and  society. 

Or,  without  the  consent  and  against  the  will  of  the  plain- 
tiff, the  defendant  has  received,  harboured  and  detained  the 
said  CD.  and  refused  to  restore  her  to  the  plaintiff'  although 
requested  by  the  plaintiff  so  to  do.] 

3.  The  defendant  was  well  aware  that  the  said  CD.  was 
the  wife  of  the  plaintiff. 

4.  By  reason  of  the  said  absence  of  his  said  wife  the  plain- 
tiff has  lost  her  society  and  services. 

The  plaintiff  claims  $  damages  and  costs. 


(Formal  parts:  see  No.  123.) 

1.  On  the  day  of  the  plaintiff  was  married  ^P°*^'''"  ^°""- 

to  L.k.,  daughter  of  the  defendants,  and  the  plaintiff  and  the 
said  L.R.  lived  happily  together  as  husband  and  wife  from 
that  time  until  the  day  of  19     . 

(a)    See  Metcalfe  v.  Roberts,  23  Ont.  130. 
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2.  Between  the  two  dates  last  mentioned  the  defend- 
ant M.R.  made  frequent  visits  to  the  plaintiff  and  his  wife: 
and  both  defendants  had  frequent  intercourse  with  the  plain- 
tiff's said  wife. 

3.  The  said  defendants  by  misrepresentations,  threats,  and 
undue  influence  persuaded  and  induced  the  plaintiff's  wife  to 
leave  the  plaintiff  and  to  cease  cohabiting  with  him,  and  on  or 
about  the  day  of  the  defendant  M.R.  came  to  the 
plaintiff's  house  and  assisted  the  plaintiff's  wife  in  making 
preparation  for  her  departure  from  the  plaintiff,  and  on  the 
said  day  of  the  defendant  W.R.,  accompanied 
by  two  other  men  who  represented  themselves  to  be  constables, 
and  whose  services  the  defendants  had  procured  for  the  occa- 
sion, came  to  the  plaintiff's  house  and  informed  the  plaintiff 
that  they  had  come  to  take  away  the  said  L.R.,  his  wife,  and 
threatened  to  use  force,  if  the  plaintiff  offered  any  resistance 
to  their  so  doing,  and  thereupon  the  said  defendant  W.R.  and 
the  said  alleged  constables  carried  off  the  plaintiff''s  wife  to  the 
house  of  the  defendant  W.R.,  and  the  defendants  have  ever 
since  wrongfully  harboured  the  said  plaintiff's  wife,  and  the 
plaintiff  has  been  deprived  of  her  society  and  of  cohabitation 
with  her,  and  has  suffered  great  loss  and  damage. 

The  plaintiff  claims  $  damages  and  costs. 


(Formal  parts:  see  No.  123.) 
239 

Claim  for  1.  The  plaintiff  was  on  the  day  of  19     ,  law- 

verTation!'*(6)    fully  married  to  and  is  now  the  lawful  husband  of  CD. 

2.  The  defendant  on  or  about  the  of  induced 
the  said  CD.  to  leave  the  house  of  the  plaintiff  and  to  cease 
cohabiting  with  him,  and  thereupon  to  go  and  reside  and 
commit  adultery  with  him  the  said  defendant,  and  the  said 
CD.  has  continued  to  reside  with  and  to  continue  her  adulter- 
ous intercourse  with  the  defendant  whereby  the  plaintiff  has 
been  deprived  of  the  society  of  the  said  CD.  and  cohabitation 
with  her,  and  has  suffered  great  loss  and  damage  thereby,  and 
has  been  put  to  great  pain  and  mental  suffering. 

3.  The  plaintiff  claims  $  damages,  and  costs. 

(ft)   This  action  has  in  England  been  abolished  by  20  &  21  V.  c. 
85,  s.  59,  but  may  still  be  brought  in  Ontario. 
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Section  XXIV. — Infants. 

{Formal  parts:  see  Nos.  31  and  123.) 

1.  The  plaintiff  is  an  infant  under  the  age  of  21  years  who  Commence- 
sues  by  CD.  of  the  of  in  the  County  of  mentCf  claim. 

[farmer]  his  next  friend. 


(Formal  parts:  see  No.  123.) 

1.  One  N.B.,  in  his  lifetime  of  the  Town  of  Oakville,  mari-  ^^^*j.^"^*^°g^^" 
ner,  the  plaintiff's  father,  died  on  or  about  the  day  of  executed  by 
July,  A.D.  19     ,  the  owner  in  fee  simple  to  his  own  use  piaintifr,  while 
and  in  possession  of  that  certain  parcel  of  laud  situate  in  the  and  for  a'  re-  ' 

(describe  land).  conveyance. 

2.  By  his  last  will  and  testament  duly  executed  as  by 
law  is  required  for  the  effectual  devise  of  real  estate  in  Ontario 
bearing  date  on  or  about  the  21st  day  of  June,  A.D.  19  , 
the  said  N.B.  devised  the  said  parcel  of  land  to  his  wife  M.A.B. 
until  the  plaintiff  should  attain  the  age  of  twenty-one  years, 
or  until  his  said  wife  should  marry  again,  in  trust  for  the 
support  and  maintenance  of  his  said  wife,  and  of  the  plaintiff 
until  his  wife  should  marry  again,  or  the  plaintiff  should 
attain  the  age  of  eighteen  years. 

3.  In  and  by  his  said  will  the  said  N.B.  further  directed 
that,  in  the  event  of  his  said  wife  marrying  again,  the  said 
parcel  of  land  should  be  rented  and  managed  by  the  executors 
in  the  said  will  named  for  the  plaintiff's  benefit  and  support 
in  such  manner  as  such  executors  should  think  proper,  and  he 
thereby  declared  that  the  said  parcel  should  become  the  sole 
property  of  the  plaintiff  in  fee  simple  when  the  plaintiff 
should  attain  the  age  of  eighteen  years. 

4.  The  said  N.B.,  shortly  afterwards,  made  a  codicil  to  his 
said  will,  but  he  did  not  thereby  or  otherwise  alter  or  revoke 
the  disposition  hereinbefore  stated  of  the  said  land  before  his 
death. 

5.  The  said  M.A.B.  married  one  P. II.  in  or  about  the  year 
19  ,  and  the  plaintiff,  who  was  then  an  infant  of  the  age  of 
four  years,  lived  with  her  mother  and  the  said  P.H.  thence- 
forth until  the  making  of  the  conveyance  hereinafter  men- 
tioned, and  afterwards. 
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6.  The  plaintiff  attained  the  age  of  eighteen  years  on  or 
about  the  3rd  day  of  December,  19  ,  and  in  the  month  of 
January  following  the  said  r.ll.  informed  the  plaintiff  that 
he  had  sold  the  said  parcel  of  land  to  the  defendant  and  re- 
quired the  plaintiff  and  her  mother  to  go  to  Hamilton  to  meet 
the  defendant  to  carry  out  the  sale. 

7.  Thereupon  and  on  or  about  the  6th  day  of  January, 
19  ,  the  said  F.H.  brought  the  plaintiff  and  her  mother  to 
Hamilton  where  the  said  F.H.  and  the  defendant  induced 
the  plaintiff  and  her  mother  to  execute  a  conveyance  of  the 
said  parcel  of  land  to  the  defendant,  and  such  conveyance  was 
accordingly  in  fact  executed  to  the  defendant  by  the  plain- 
tiff and  her  said  mother,  and  the  same  was  accordingly  after- 
wards registered  in  the  Registry  Office  for  the  County  of 
Wentworth  by  the  defendant. 

8.  The  plaintiff  executed  the  said  deed  under  the  coercion 
and  at  the  request  of  the  said  P.H.  and  the  defendant,  and 
she  was  then  an  infant  under  the  age  of  twenty-one  years, 
and  had  no  advice  or  assistance,  and  was  ignorant  of  her  rights 
in  the  premises. 

9.  The  plaintiff  received  no  benefit  from  the  said  sale  or 
from  the  purchase  money,  but  the  said  P.H.  received  the 
benefit  thereof  as  was  intended  when  the  bargain  was  made 

between  the  said  P.H.  and  the  defendant. 

10.  The  defendant  immediately  after  the  execution  of  the 
said  conveyance  entered  into  possession  of  the  said  premises 
and  has  continued  in  possession  thereof,  and  in  the  receipt  of 
the  rents  and  profits  thereof,  ever  since. 

11.  The  plaintiff's  mother  died  in  April,  19  ,  and  the 
plaintiff  attained  the  age  of  twenty-one  years  in  the  month 
of  December  in  the  same  year,  and  as  soon  after  as  she  was 
properly  advised  of  her  rights  she  repudiated  the  said  convey- 
ance and  notified  the  defendant  that  she  did  so,  and  she  re- 
fused to  be  bound  thereby,  or  to  ratify  or  confirm  the  same. 

12.  The  registration  of  the  said  deed  forms  a  cloud  on 
the  plaintiff's  title  to  the  said  parcel  of  land,  and  the  plain- 
tiff applied  to  the  defendant  before  suit  to  execute,  and  ten- 
dered to  him  for  that  purpose  a  proper  instrument  to  remove 
such  cloud;  but  the  defendant  refused  and  still  refuses  to 
execute  any  such  instrument  or  to  deliver  up  possession  of 
the  said  land  to  the  plaintiff. 

13.  The  defendant  was  well  aware,  when  he  took  the  said 
conveyance  and  entered  into  possession  as  aforesaid,  of  the 
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plaintiff^s  infancy,  and  the  plaintiff  submits  that  the  defend- 
ant is  accountable  to  her  as  a  bailiff  for  the  rents  and  profits 
of  the  said  parcel  of  land  since  he  took  such  possession. 

14.  The  defendant  threatens  and  intends  to,  and  will,  un- 
less restrained  by  the  order  and  injunction  of  this  Honourable 
Court,  alienate  or  incumber  the  said  land  and  commit  waste 
thereon. 

The  plaintiff  therefore  claims: 

1.  An  order  directing  the  defendant  to  execute  such 
instrument  as  may  be  necessary  to  remove  the  cloud  on 
the  plaintiff's  title  caused  by  the  registration  of  the 
said  conveyance,  and  to  deliver  the  said  conveyance  to 
the  plaintiff  to  be  cancelled. 

2.  An  account  of  the  rents  and  profits  of  the  said 
parcel  of  land  since  the  defendant  entered  into  posses- 
sion or  occupation  thereof. 

3.  Payment  of  such  rents  and  profits  and  the  costs 
of  this  action. 

4.  An  injunction  restraining  the  defendant  from 
alienating  or  incumbering  the  same,  and  from  com- 
mitting any  waste  or  destruction  thereon. 

5.  Possession  of  the  said  lands. 

6.  All  proper  directions  for  the  purposes  afore- 
said. 

7.  Such  further  and  other  relief  as  to  this  Honour- 
able Court  shall  seem  meet. 
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In  the  High  Court  of  Justice.  Claim  by  in- 

fant wards  of 
Writ  issued  the  day  of,  &c.  CJourt  for 

habeas  corpus 

Between — J.K.,  W.K.,  and  L.K.,  infants  under  the  ?&»'"**  p^'"so°8 
age  of  twenty-one  years,  by  W.K.  their  next  l^ning^'them*" 
friend  Plaintiffs,  fr"m  their 

and  ^^**'*''''- 

J.J.L.,    J.F.J.,    D.S.K.,    and    J. EX.,    his 
wife  Defendants. 

1.  The  plaintiffs  J.K.,  W.K.  and  L.K.,  reside  in  the  City 
of  Toronto,  and  are  infants,  under  the  age  of  twenty-one  years, 
and  sue  by  W.K.  of  the  said  City  of  Toronto,  lumber  mer- 
chant, their  next  friend. 
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2.  The  plaintiffs  are  the  children  of  the  defendants,  D.S. 
K.  and  J.E.K.  his  wife,  and  are  of  the  respective  ages  follow- 
ing, that  is  to  sa}'^,  J.K.  of  the  age  of  eleven  years,  W.K.  of 
the  age  of  six  years,  and  L.K.  of  the  age  of  four  years. 

3.  The  plaintiffs  are  entitled  to,  or  interested  in,  a  sum 
of  $400  of  lawful  money  of  Canada,  which  has  been  settled 
upon  them  by  their  father,  the  defendant  D.S.K.,  and  which 
is  now  in  his  hands,  and  it  is  necessary  to  the  welfare  of  the 
plaintiffs  that  the  said  sum  of  money  should  be  secured  and 
applied  from  time  to  time,  for  the  plaintiff's'  benefit,  under  the 
direction  of  this  Honourable  Court  (a). 

4.  The  defendant  D.S.K.  the  plaintiff's'  father,  is  a  Pres- 
byterian in  religion  and  desires  the  plaintiffs  to  be  brought  up 
and  instructed  as  Presbyterians,  but  the  defendant  J.E.K. , 
the  plaintiffs'  mother,  is,  and  always  has  been  a  Eonian  Catho- 
lic, in  religion,  and  has  always  desired  and  endeavoured  to  in- 
struct and  bring  up  the  plaintiffs  as  Roman  Catholics,  con- 
trary to  the  wish  and  desire,  and  against  the  will,  of  the  plain- 
tiffs' father. 

5.  In  the  month  of  April,  19  ,  the  defendant  J.E.K.,  in 
order  to  effect  her  object  in  bringing  the  plaintiffs  up  as  Roman 
Catholics,  applied  to  the  defendant,  J .J.L.  who  is  the  Roman 
Catholic  Bishop  of  Toronto,  and  the  defendant  J  .F.J.  who  is 
the  Vicar-General  of  the  Roman  Catholic  Church  or  Denom- 
ination in  Toronto,  to  aid  her  in  so  doing,  and  thereupon  the 
defendants,  L.,  J.  and  J.E.K.,  conspired  together  and  formed 
the  plan  of  carrying  the  plaintiffs  away  from  the  lawful  care 
and  custody  of  their  father,  at  his  house  in  the  City  of  To- 
ronto, without  his  knowledge,  and  against  his  will,  and  of  con- 
cealing them  in  some  Roman  Catholic  establishment  or  house, 
in,  or  in  the  neighbourhood  of,  the  City  of  Toronto,  there  to 
be  detained  and  secretly  instructed  and  educated,  and  brought 
up  in  the  Roman  Catholic  religion  against  the  will  of  their 
said  father. 

6.  The  defendants,  L.,  J.  and  J.E.K.,  accordingly  after- 
wards, in  pursuance  of  the  said  plan  and  conspiracy  aforesaid, 
in  the  said  month  of  April,  caused  the  plaintiffs  to  be  carried 
away  from  their  said  father's  house  without  his  knowledge  or 
consent  and  against  his  will,  and  caused  them  to  be  placed 
in  some  Roman  Catholic  Institution  or  house  in,  or  in  the 
neighbourhood  of,  Toronto,  as  aforesaid,  and  they  have  there 
ever  since  been  and  still  are  secretly  kept  and  detained,  and 
have  been  thence  hitherto  and  still  are  being  instructed  and 

(a)  As  to  this  clause  see  Holmested  <&  Langton  Jud.  Act,  s.  26  notes. 
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brought  up  in  the  Eoman  Catholic  religion,  by  and  with  the 
consent  and  knowledge  and  by  and  with  the  aid  and  assistance, 
and  at  the  expense  of  the  defendants,  L.,  J.  and  J .E.K.,  and 
their  place  of  concealment  as  aforesaid  is  by  the  same  de- 
fendants kept  hidden  from  the  plaintiffs'  father  and  the  same 
defendants  refuse  to  disclose  the  same,  or  to  deliver  the  plain- 
tiffs up  to  their  father. 

7.  The  defendants,  L.,  J.  and  J.E.K.,  are  determined  at 
all  hazards  to  carry  out  their  design  hereinbefore  stated  of 
causing  the  plaintiffs  to  be  instructed  and  brought  up  in  the 
Eoman  Catholic  religion,  and  intend  if  necessary  to  carry  the 
plaintiffs  out  of  the  jurisdiction  of  this  Honourable  Court. 

8.  The  plaintiffs'  father  and  mother  have  not  ceased  to  live 
and  cohabit  together,  but  the  plaintiffs'  mother,  although  fre- 
quently requested  by  the  plaintiffs'  father  to  disclose  the  place 
of  the  plaintiffs'  concealment,  refuses  so  to  do. 

9.  The  defendants  J.  and  L.  in  like  manner,  have  been 
frequently  applied  to  by  the  plaintiff's'  father  to  deliver  the 
plaintiff's  up  to  him  or  to  disclose  the  place  of  their  detention 
and  concealment;  but  they  have  always  refused  and  still  refuse 
so  to  do  and  they  will  not  do  so  unless  compelled  by  this  Hon- 
ourable Court. 

The  plaintiffs  therefore  claim: 

1.  Proper  directions  to  be  given  by  this  Plonourable 
Court  for  the  maintenance,  support  and  education  of 
the  plaintiffs,  and  for  that  purpose  thai  an  account  may 
be  taken  of  the  money  belonging  to  the  plaintiffs  as 
aforesaid,  and  that  the  same  may  be  secured  and  ap- 
plied for  the  benefit  of  the  plaintiff's  from  time  to 
time  as  the  interests  of  the  plaintiff's  may  require. 

2.  An  order  or  direction  of  this  Honourable  Court 
that  the  defendants  L.,  J.  and  J.E.K.  do  deliver  the 
plaintiffs  up  to  their  father  to  be  maintained  and  sup- 
ported by  him  and  to  be  instructed  and  educated  in 
the  Presbyterian  religion  or  as  their  said  father  may 
from  time  to  time  determine. 

3.  An  injunction  restraining  the  defendants  L.,  J. 
and  J.E.K.  and  all  other  persons  under  their  orders 
or  control,  their  servants  and  agents,  from  detaining 
or  concealing  the  plaintiffs  from  their  said  father,  and 
from  counselling,  aiding  or  assisting  in  any  such-  de- 
tention or  concealment,  and  from  removing  the  plain- 
tiffs or  either  of  them  from  the  jurisdiction  of  this 
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Honourable  Court,  and  from  counselling,  aiding  or 
assisting  in  any  such  removal,  and  from  instructing 
or  educating  the  plaintiffs  or  an}'  or  either  of  them 
in  the  Eoman  Catholic  religion,  without  the  consent  of 
their  said  father,  and  from  counselling,  aiding  or  as- 
sisting any  such  instruction  or  education. 

4.  A  writ  or  writs  of  habeas  corpus  ad  subjiciendum 
to  be  issued  under  the  Seal  of  this  Honourable  Court, 
directed  to  the  same  defendants,  commanding  them  to 
produce  before  this  Honourable  Court  the  bodies  of 
the  plaintiffs,  that  they  may  be  delivered  into  the  law- 
ful custody  of  their  father. 

5.  For  the  purposes  aforesaid  all  proper  directions 
to  be  given  and  accounts  taken. 

6.  Such  further  and  other  relief  as  to  this  Hon- 
ourable Court  may  seem  meet. 
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infancy.  The  defendant  was  at  the  time  of  the  making  of  the  alleged 

promise  [or  contract]  in  the  statement  of  claim  mentioned 
an  infant  under  the  age  of  31  years. 


Section  XXV. — Insanity. 

244 

Defence  of  in-       The  defendant  at  the  time  of  the  making  of  the  alleged 
sanity.  agreement  [or  execution    of   the    instruments,  &c.]    in   the 

statement  of  claim  mentioned  was  of  unsound  mind  and  in- 
capable of  making  [or  executing,  &c.]  or  understanding  the 
same  as  the  plaintiff  at  the  time  well  knew. 


245 

Reply  to  de-  The  plaintiff  says  that  if  the  defendant  was  of  unsound 

mind  as  alleged  in  the  statement  of  defence  the  plaintiff  was 
not  aware  thereof  at  the  time  of  the  making  of  the  said  agree- 
ment and  the  plaintiff  further  says  that  the  said  agreement 
was  made  fairly  and  in  good  faith. 


fence  of  insan 
ity. 
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Section  XXVI. — Injunction. 


346 


{Formal  parts:  see  No.  123.) 

Between  His  Majesty's  Attorney- General  for  the  Pro-  Claim  to  re- 
vince  of  Ontario,  at  and  by  the  relation  of  A.  croachmenton 
B.  Plaintiff,  public  high- 

and  ""^• 

CD.,  E.P.,  G.H.  Defendants. 

1.  The  plaintiff  is  His  Majesty's  Attorney- General  for 
the  Province  of  Ontario,  and  brings  this  action  upon  the  rela- 
tion of  A.B.,  of  the  City  of  Toronto,  in  the  County  of  York, 
and  Province  of  Ontario,  grocer. 

2.  There  is  situate  in  the  said  city  a  certain  highway  or 
public  road  commonly  called  or  known  as  Yonge  Street,  the 
said  street  is  throughout  its  entire  length  sixty-six  feet  wide. 

3.  The  above-named  defendants  CD.  and  E.F.  are  jointly 
seized  in  fee  simple  in  reversion  of  that  lot  of  land  known  as 
(describing  it)  situate  on  the  west  side  of  the  said  Yonge 
Street,  and  abutting  on  the  same,  and  the  defendant  G.F. 
is  lessee  for  a  term  of  years  of  the  said  land  as  tenant  of  the 
said  CD.  and  E.F.,  and  is  in  possession  thereof  as  such  lessee. 

4.  The  defendants  have  surrounded  the  said  lot  with  a 
board  fence,  and  instead  of  conforming  to  the  proper  boun- 
dary line  of  the  said  street  have  enclosed  within  their  fence 
a  considerable  portion  of  the  soil  of  the  said  Y  onge  Street,  and 
the  defendant  G.H.  has  been  ever  since  the  erection  of  such  ^ 
fence,  and  is  now,  in  possession  of  the  soil  of  the  said  street 
so  enclosed  as  aforesaid. 

5.  The  above-named  relator  A.B.  is  owner  in  fee  of  a  house 
and  grounds  which  abut  on  the  said  Yonge  Street,  and  are 
situated  on  the  east  side  thereof. 

6.  The  board  fence  surrounding  the  said  lot  and  enclosing 
a  portion  of  the  said  street  materially  diminishes  the  width  of 
the  said  street,  and  is  an  illegal  obstruction  thereof,  and  de- 
prives the  relator  and  the  many  persons  residing  on  the  said 
street,  together  with  all  the  rest  of  His  Majesty's  subjects,  of 
the  free  and  uninterrupted  use  thereof,  to  which  they  are 
entitled. 

F— 10 
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7.  The  plaintiff  claims: 

i.  An  injunction  restraining  the  defendant  from 
permitting  the  said  board  fence  to  remain  on  the  soil 
of  the  said  Yonge  Street,  or  so  that  the  said  street  and 
the  right  to  the  use  and  enjoyment  thereof  by  the  public 
may  be  in  any  way  hindered,  obstructed  or  interfered 
with. 

2.  The  costs  of  this  action. 

3.  Such  further  or  other  relief  as  may  seem  meet. 


247  

Ta  r7ht  o"  ^^®  Cannon  v.  Villars,  8  Ch.  D.  415,  and  Original  Hartle- 

way.  pool  Collieries  Co.  v.  Gibb,  5  Ch.  D.  713. 
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(Formal  parts:  see  No.  133.) 


Claim  for  in-  1.  The  plaintiffs  are  the  owners  of  (describe  properly). 

junction  re-  ^ 

straining  de-  2.  The  defendant  is  a  keeper  of  a  livery  stable  occupying 

causing  or"™    ^^6  property  adjoining  and  on  the  side  of  the  plain- 

con  tinu^ng      tiffs'  property. 

a  nuisance,  (a) 

3.  The  stables  in  connection  with  the  property  occupied 
by  the  defendant  were  built  about  two  years  ago,  upon  a 
mound  of  earth  placed  for  that  purpose  raised  to  a  consider- 
able height  against  the  wall  of  the  plaintiffs'  house,  which  said 
wall  is  not  a  party  wall. 

4.  The  said  stables  are  built  as  aforesaid  on  a  mound  of 
earth  heaped  to  a  great  height  against  the  outer  wall  of  the 
plaintiffs'  house,  and  the  wall  of  the  said  stables  touches  or 
almost  touches  the  wall  of  the  plaintiffs'  house.  The  drain- 
age and  moisture  from  the  stables,  and  rain,  soak  into  the 
earth  on  which  the  said  stables  are  built,  and  therefrom  soaks 
into  and  through  the  wall  of  the  plaintiffs'  house,  and  the 
dampness  so  caused  has  destroyed  the  paper  in  the  hall  of  the 
plaintiffs'  house,  and  is  gradually  rotting  away  the  walls  ad- 
joining the  said  stables. 

5.  Before  the  earth  was  so  heaped  up  and  the  stable  so 
built  against  the  said  wall,  it  was  perfectly  dry  and  sound. 

6.  A  further  annoyance  to  the  plaintiff  is  caused  by  the 
constant  noise  arising  from  the  stamping  and  kicking  of  the 
horses  and  the  rattling  of  the  ropes  and  chains  against  the 
rings,  poles  and  mangers  of  the  said  stable,  the  rolling  and 

(a)   See  Broder  v.  Saillard,  2  Ch.  D.  692. 
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cleaning  of  carriages,  and  other  noises,  which  cause  great  dis- 
comfort and  annoyance  to  the  inmates  of  the  plaintiffs'  house. 
7.  In  consequence  of  the  discomfort  and  annoyance  caused 
as  aforesaid,  the  plaintiffs'  tenant  of  the  said  house  has 
found  it  impossible  to  occupy  the  same,  and  his  wife  who  is  in 
delicate  health,  has  been  compelled  to  leave,  and  he  has  given 
the  plaintiffs  notice  of  his  intention  to  quit  the  said  premises. 
The  plaintiffs  claim  $  damages,  and  an  in- 

junction restraining  the  defendant  from  the  con- 
tinuing or  repeating  of  the  said  several  nuisances, 
and  costs  of  this  action. 


{Formal  parts:  see  No.  123.)  oao 

1.  The  plaintiff  at  the  times  hereafter  mentioned  was  GMm  for  pol- 
and  still  is  possessed  of  certain  pasture  land,  situate  (<iesm&-flowing^^  ^^^ 

ing  it).  through  plain- 

2.  The  plaintiff  then  was  and  still  is  entitled  to  have  the 
use  of  the  water  or  a  stream  [or  watercourse]  which  flowed 
through  his  said  land,  for  his  cattle  to  drink,  and  for  other 
purposes  {state  what)  without  the  same  being  polluted  and 
disturbed  as  hereinafter  mentioned. 

3.  The  defendant  at  various  times  between  {state  dates 
if  practicable)  polluted  and  disturbed  the  water  of  the  said 
stream  [or  watercourse]  by  throwing  and  causing  to  flow  into 
the  same  noxious  substances  and  fluids,  so  that  the  said  water 
became  foul,  noxious,  and  unfit  for  the  plaintiff's  cattle  to 
drink  and  for  other  purposes  above  mentioned. 

4.  By  reason  of  the  matters  above  complained  of,  cows 
of  the  plaintiff  which  were  watered  in  and  from  the  said 
stream  [or  watercourse]  became  sick  and  disordered,  and  the 
plaintiff  was  compelled  to  drive  his  said  cows  elsewhere  to 
procure  fresh  water,  and  by  reason  of  the  said  acts  of  the 
defendant  the  plaintiff  has  been  put  to  serious  loss  and  dam- 
age, and  his  said  land  has  been  lessened  in  value. 

The  plaintiff  claims  {see  form  No.  248). 


{Formal  parts:  see  No.  123.)  ^ 

1.  The  plaintiff  was  at  the  times  hereinafter  mentioned  Claim  for  pen- 
and  still  is  possessed  of  a  piece  of  land  {describe  land)  through  waSronplain- 
which  flows  a  stream  [or  watercourse].  tiff's  land. 
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2.  The  plaintiff  then  was  and  still  is  entitled  to  have  the 
said  stream  flow  by  and  away  from  the  said  land  without  ob- 
struction or  hindrance. 

3.  The  defendant  in  the  month  of  19  ,  and  thence- 
forth until  (state  how  long  obstruction  continued)  obstructed 
the  flow  of  the  said  stream  at  a  point  below  the  land  owned 
by  the  plaintiff  and  above  described,  by  erecting  a  dam  or  wall 
in  the  bed  of  the  said  stream  and  thereby  forced  back  the 
waters  of  the  said  stream  so  that  it  was  hindered  and  pre- 
vented from  flowing  past  and  away  from  the  said  lands  of  the 
plaintiff  as  it  of  right  ought  to  have  done,  and  otherwise 
would  have  done. 

4.  By  reason  of  the  premises,  the  water  of  the  said  stream 
on  the  day  of  ,  overflowed  and  flooded  the  plain- 
tiff's said  land  and  remained  thereon  for  (state  length  of 
time),  and  spoilt  the  crops  growing  thereon  and  the  plain- 
tiff was  deprived  of  the  use  of  the  said  land  and  was  put 
to  an  expense  of  $  ,  in  removing  the  waters  therefrom,  and 
the  said  land  was  and  is  much  diminished  in  value. 

The  plaintiff  claims  (see  form  No.  248). 


For  claim  for  an  injunction  to  restrain  the  diversion  of  a 
watercourse,  see  No.  372. 


(Formal  parts:  see  No.  123.) 

Claim  to  stay  i  rj\]jQ  plaintiff  is  and  'has  been  from  before  the  acts 
hereinafter  complained  of  until  the  present  time  seised  in  fee 
simple  (or,  as  the  case  may  he)  under  and  by  virtue  of  an 
indenture,  &c.,  bearing  date,  &c.,  and  made  between,  &c., 
of  lot  No.       ,  &c. 

2.  The  defendant  CD.  is  in  possession  of  the  said  lot  as 
tenant  for  a  term  of  years  (or,  as  the  case  may  he) 
of  the  plaintiff  imder  and  by  virtue  of  an  indenture  of  demise, 
&c.,  bearing  date,  &c.,  and  made  between,  &c. 

3.  The  said  defendant  has  since  the  day  of 
committed  waste  upon  the  said  lot  by  cutting  down  and  re- 
moving from  off  the  said  lot  and  applying  to  his  own  use  a 
large  number  of  the  timber  and  other  trees  standing,  growing, 
and  being  thereon,  and  also  by  quarrying  a  large  quantity  of 
stone  being  on  and  part  of  the  said  lot,  and  by  pulling  down, 
&c.,  houses,  &c. 
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4.  The  defendant  continues  and  threatens  and  intends  to 
continue  to  commit  such  waste  as  aforesaid,  and  other  waste 
and  destruction  of  the  said  lot,  although  frequently  requested 
by  the  plaintiff  to  desist  therefrom. 

The  plaintiff  claims: 

1.  An  injunction  restraining  the  defendant  from 
committing  such  waste  as  aforesaid,  or  any  other 
waste,  spoil,  or  destruction  on  the  said  premises. 

2.  An  account  of  the  waste  already  committed  and 
payment  of  the  amount  thereof. 

3.  The  costs  of  this  action. 

4.  Such  further  or  other  relief  as  the  nature  of  the 
case  may  require. 


{Formal  parts:  see  No.  123.) 

1.  The  plaintiff  was  at  the  time  of  the  acts  hereinafter  Claim  to  stay 
complained  of  and  has  been  since  up  to  the  present  time '{^^^p^j^^^  ^^ 
the  owner  in  fee  simple  (or  as  the  case  may  6e)  in  possession  waste. 

of  lot  No.,  &:c.,  under  and  by  virtue  of  an  indenture,  &c.,  and 
made,  &c. 

2.  The  defendant  CD.  has  from  the  day  of 

until  the  present  time  continually  trespassed  upon  the  said 
lot  by  cutting  down  and  removing  from  off  the  said  lot  and 
applying  to  his  own  use  divers  valuable  timber  and  other  trees 
which  were  growing,  standing,  and  being  on  the  said  lot. 

3.  The  defendant  continues  and  threatens  and  intends  to 
continue  to  trespass  on  the  said  lot  in  like  manner,  although 
frequently  requested  by  the  plaintiff  to  desist  therefrom. 

The  plaintiff  claims : 

1.  An  injunction  restraining  the  defendant  from 
committing  the  acts  aforesaid,  and  other  acts  of  a  like 
nature. 

2.  An  account  for  the  value  of  the  timber  and 
other  trees  cut  down,  removed  and  applied  by  the  de- 
fendant to  his  own  use  as  aforesaid  and  payment 
thereof. 

3.  The  costs  of  this  action. 

4.  Such  further  or  other  relief  as  the  nature  of  the 
case  may  require. 
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(Formal  parts:  see  No.  123.) 
Claim  by  exe-  Between— The  C.B.  of  (J.  Plaintiffs, 

cution  creditor  ,  '  ' 

to  prevent  and 

wa^fce-  RJ.H.,  8.B.F.,  and  M.  O'R.,  Defendants. 

1.  The  plaintiffs  are  a  corporation  duly  incorp(5rated  \inder 
the  Statutes  of  the  Dominion  of  Canada. 

2.  G.C.C.  was  in  his  lifetime  the  owner  in  fee  simple  of 
a  certain  farm,  known  as  the  "  C.  farm/"'  conij)osed  of  {de- 
scribe the  land). 

3.  The  said  G.C.C.  died  on  or  about  the  24th  day  of  June, 
19  ,  having  first  made  his  will,  the  same  being  contained  in 
two  instruments,  the  one  dated  the  19th  day  of  July,  A.D. 
19  ,  the  other  dated  the  9th  of  September,  A.D.  19  ,  both 
duly  executed  and  attested,  so  as  to  pass  real  estate  in  Ontario, 
and  by  the  first  mentioned  of  said  instruments  he  appointed 
the  defendant  M.  O'R.  sole  executor  of  his  said  will,  and  by 
the  second  thereof,  without  revoking  the  appointment  of  the 
said  M.  O'R.  as  executor,  as  aforesaid,  he  devised  the  said  lands 
unto  the  defendants  S.B.F.  and  R.J.H.,  as  joint  tenants,  and 
to  the  heirs  and  assigns  of  the  survivor,  in  trust  for  the  bene- 
fit, use  and  advantage  of  A.II.H.,  during  her  natural  life, 
but  in  such  manner  that  no  husband  of  hers  shall  have  any 
control  over  the  same,  and  after  her  death  then  to  her  child- 
ren, their  heirs  and  assigns  for  ever,  and  in  the  event  of  her 
death  without  children  then  living,  then  to  the  use,  benefit 
and  advantage  of  J.M.  and  J.C.H.,  and  upon  the  condition 
that  W.H.,  a  son  of  the  said  R.J.H.,  should  not  in  any  event 
take  any  advantage  or  benefit  from  any  of  the  foregoing  trusts. 

4.  The  defendant  M.  O'R.  has  duly  proved  the  said  two 
instruments  as  the  will  of  the  said  G.C.C.  and  probate  thereof 
has  been  granted  to  him  as  sole  executor  of  said  will,  in  due 
form  of  law,  by  the  Surrogate  Court  of  the  County  of  Went- 
worth,  the  proper  court  in  that  behalf. 

5.  The  defendants  S.B.F.  and  R.J. 11.  have  accepted  the 
said  trusts,  under  the  said  will,  and  have  caused  the  same 
to  be  registered  in  the  proper  Registry  for  lands  in  the  County 
of  Halton. 

6.  The  said  G.C.C.  was,  in  his  lifetime,  indebted  to  the 
plaintiffs  in  a  sum  of  $42,000,  as  indorser  of  two  certain  bills 
of  exchange,  held  by  the  said  bank;  one  thereof  for  $40,000 
made  by  the  firm  of  H.,  D.  &  Corwpany,  of  which  the  defend- 
ant R.J.H.  was  a    partner,  and    on    which    the    defendant 
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S.B.F.  was  also  an  indorser;  the  other  for  $3,000,  made  by 
the  defendant  E.J.U.  On  this  last  mentioned  note,  the 
defendant  EJ.H.  paid  $500,  but  failed  to  pay  any  portion 
of  the  residue  of  either  of  the  said  notes,  and  thereupon  on  the 
death  of  said  C,  the  plaintiffs,  in  due  course  of  law,  sued  the 
defendant  M.  O'R.,  as  executor  of  the  last  will  and  testament 
of  the  said  G.C.C.,  in  this  Honourable  Court  to  recover 
the  said  moneys,  and  thereupon  the  plaintiffs  duly  recovered 
judgment  in  the  said  action,  on  the  7th  day  of  June,  19  ,  for 
$42,812.92  damages,  and  $28.55  costs,  and  issued  an  execution 
thereon  in  due  form  of  law  against  the  defendant  M.  O'R., 
as  such  executor,  as  aforesaid,  addressed  to  the  Sheriff  of  the 
County  of  ,  commanding  him  to  levy  the  said  moneys  of 

the  goods  and  chattels  and  lands  and  tenements  in  his  county 
of  the  said  G.C.C.,  in  due  course  of  law,  which  said  writ  duly 
indorsed,  was  delivered  to  the  Sheriff  of  the  County  of  , 

for  execution,  on  the  9th  day  of  June,  19     . 

7.  The  said  lands  and  another  parcel  of  about  150  acres  de- 
vised by  the  said  G.  to  one  H.E.F.,  form  the  whole  of  the  lands 
of  the  said  late  G.C.C.,  in  the  County  of  Ilalton,  and  the  whole 
thereof  together  are  not  worth  the  sum  of  $15,000,  and  the 
plaintiffs  have  no  other  security  for  the  said  judgment  debt 
except  the  said  lands,  and  a  parcel  of  about  60  acres  of  land 
in  the  Township  of  East  Flaml)orough,  in  the  County  of  Went- 
worth,  worth  not  more  than  $1,500,  and  which  are  levied  on  by 
a  concurrent  writ  against  lands  issued  upon  the  said  judgment, 
and  directed  to  and  placed  in  the  hands  of  the  Sheriff  of  the 
County  of  Wentwoi-th  for  execution,  and  the  whole  of  the  said 
lands  in  the  Counties  of  Wentworth  and  Halton  form  an  in- 
sufficient security  for  the  payment  of  the  said  judgment  debt. 
The  said  firm  of  //.,  D.  &  Co.,  and  said  E.J.U.  have  both 
become  insolvent ;  their  estates  are  wound  up,  but  it  is  as  yet 
impossible  to  tell  accurately  the  amount  of  the  dividend,  but 
the  same  will  be  exceedingly  small,  certainly  under  25  cents 
on  the  dollar:  the  plaintiffs  recovered  from  the  defendant 
S.B.F.,  who  was  an  indorser  on  the  said  note  of  $40,000,  the 
sum  of  $10,000,  and  save  as  aforesaid,  the  plaintiffs  have  not 
received,  nor  do  they  hold  any  security  or  satisfaction  whatever 
for  the  said  judgment  debt,  interest  and  costs,  and  the  whole 
of  said  real  properties  of  said  C,  in  the  Counties  of  \Yent- 
worth  and  Halton,  form  a  security  insufficient  by  at  least 
$20,000  for  the  payment  of  the  plaintiffs'  said  judgment  debt. 

8.  The  lands  mentioned  in  the  first  paragraph  of  this 
statement  of  claim  have  always  been  used  together  as  one 
property,  and  known  as  the  "C.  farm,''  of  which  about  180 
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acres  are  cleared,  and  when  the  said  writ  against  lands  was 
placed  in  the  hands  of  the  Sheriff  of  the  County  of  Halton, 
as  stated  in  the  6th  paragraph  hereof,  there  was  a  large  quan- 
tity of  timber,  trees,  wood  and  underwood,  and  valuable  fallen 
timber,  growing,  being  and  lying  on  the  said  lands,  of  the 
value  of  at  least  $2,000.  And  the  said  premises  would,  if 
stripped  of  said  timber,  be  much  less  valuable  as  a  farm,  and 
less  saleable,  the  said  timber  being  required  for  the  purposes 
of  fencing,  fuel,  and  building  on  the  said  farm. 

9.  The  defendant  E.J.H.  has  always  acted,  now  acts,  and 
is  acting  on  behalf  of  himself  and  the  defendant  8.B.F.,  as 
managing  trustees  under  the  said  trusts  contained  in  the  said 
C.'s  will,  and  the  said  defendants,  R.J.H.  and  8.B.F.,  threaten 
and  intend  to  commit  waste  on  the  said  premises,  by  cutting 
down,  removing,  selling,  and  disposing  of  the  whole  of  the 
timber,  trees,  wood,  underwood  and  fallen  timber  on  the  last 
mentioned  lands,  and  applying  the  proceeds  thereof  for 
the  purposes  of  the  said  trusts,  and  the  defendant  H.,  so  acting 
as  aforesaid,  on  behalf  of  himself  and  the  said  8.B.F.,  has 
offered,  and  now  is  offering  the  same  for  sale,  and  has  em- 
ployed one  W.C.  to  cut  and  remove  the  said  fallen  timber,  a 
great  deal  of  which  is  valuable  for  saw  logs  and  fencing  pur- 
poses, and  has  thrown  down  fences  on  the  said  lands  to  enable 
the  said  C  and  others  the  more  easily  to  remove  timber  or 
wood  fallen  thereon,  and  the  said  C.  has  removed  a  large 
quantity  of  such  fallen  timber:  and  unless  restrained  by  the 
order  and  injunction  of  this  Honourable  Court,  the  said  de- 
fendants H.  and  F.  will  cause  the  said  lands  to  be  wholly 
stripped  of  the  said  timber,  trees,  wood,  underwood  and  fallen 
timber. 

10.  The  defendant  M.  O'B.  objects  to  the  said  proceedings 
of  the  defendants  E.J.H.  and  S.B.F.,  and  to  any  waste  what- 
ever being  committed  on  the  said  farm.  The  said  S.B.F.  in 
answer  to  inquiries  in  that  behalf  made  by  the  plaintiffs  denies 
all  knowledge  of  the  said  acts  of  the  defendant  R.JJL,  but 
has  in  no  way  interfered  to  prevent  the  same  or  expressed  his 
dissent  or  disapproval  thereof,  and  the  said  R.J.H.  has  avoided 
the  agent  of  the  plaintiffs  sent  to  notify  him  to  desist  from 
the  waste  aforesaid. 

11.  The  defendants  S.B.F.  and  R.J.H.  have  both  actual 
notice  and  knowledge  of  the  fact  of  the  recovery  of  the  said 
judgment  by  the  plaintiffs;  the  placing  of  the  said  writs  of 
execution  in  the  hands  of  the  Sheriff  of  the  County  of  Halton, 
and  of  every  other  fact  and  circumstance  hereinbefore  set 
forth. 
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The  plaintiffs  claim : 

1.  An  injunction  restraining  the  defendants  8,B.F. 
and  R.J.H.  from  committing  such  waste  as  aforesaid, 
and  from  selling,  or  attempting  to  sell  the  said  timber, 
and  other  trees  standing,  growing  and  being  thereon, 
and  from  removing  the  said  fallen  timber,  and  from 
committing  any  other  waste,  spoil  or  destruction  on 
the  said  premises. 

2.  An  account  of  the  waste  already  committed. 

3.  The  costs  of  this  action. 

4.  For  the  purposes  aforesaid  all  such  accounts  to 
be  taken,  inquiries  made,  and  directions  given,  as  the 
nature  of  the  case  may  require. 

5.  Such  further  and  other  relief  as  the  nature  of 
the  case  shall  require  and  shall  seem  just. 


{Proceed  as  in  No.  292  to  end  of  paragraph  5.) 

254 

6.  There  are  divers  valuable  oak,  pine,  elm  and  other  claim  to  fore- 
timber  trees  growing  and  standing  upon  the  lands  comprised  ^l"^*^  ^^^  *°  ' 
in  the  plaintiff's  mortgage,  which  trees  and  timber  are  a  by  mortgagor, 
material  part  of  the  plaintiff's  said  security,  and,  if  the  same, 

or  any  of  them,  were  felled  and  taken  away,  the  said  mort- 
gaged premises  would  be  an  insufficient  security  to  the  plain- 
tiff for  the  money  due  thereon. 

7.  The  defendant  who  is  in  possession  of  the  said  mort- 
gaged premises  has  lately  cut  down  some  of  the  said  oak  trees 
lately  growing  upon  the  said  lands,  and  has  marked  for  felling 
a  large  quantity  of  the  said  oak,  pine  and  elm  trees  and  other 
timber,  and  he  has  engaged  a  large  number  of  workmen  to 
cut  and  remove,  and  he  threatens  and  intends  forthwith  to  cut 
down  and  remove  a  large  quantity  of  the  said  trees  and  timber 
from  off  the  said  mortgaged  premises. 

(Add  to  the  prayer  after  clause  1  in  Form  292.) 

2.  An  injunction  restraining  the  defendant,  his  ser- 
vants, workmen,  and  agents,  from  felling,  cutting,  re- 
moving or  disposing  of  any  of  the  timber  or  timber-like 
trees  now  standing  or  growing  or  being  in  or  upon  the 
said  mortgaged  premises. 

(Proceed  as  in  Form  292.) 
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Section  XXVII. — Insurance. 


355 


(Formal  parts:  see  No.  123.) 


Claim  on  a  life        1.  The  plaintiff  is 

policy. 

2.  The  defendants  are  a  Life  Insurance  Co.,  carrying  on 
business  in  Ontario, 

3.  By  a  policy  of  insurance  issued  by  the  defendants,  num- 
bered and  dated  the  day  of  19  ,  after  reciting 
that  A.B.  of  [or,  in  the  case  of  the  insurance  of  the  life 
of  a  third  person  the  plaintiff]  had  applied  to  the  said  defend- 
ants for  insurance  on  the  life  of  himself  [or  of  A.B.  of  ] 
and  had  agreed  to  pay  the  sum  of  $  as  the  annual  premium 
therefor  on  the  day  of  ,  in  every  year  thereafter, 
during  the  life  of  the  said  A.B.,  and  that  the  first  of  such  pay- 
ments had  been  made  to  the  said  defendants,  and  in  consider- 
ation thereof  and  of  the  said  agreements  for  future  pajnnents 
and  of  the  representations  made  to  the  said  defendants  in  the 
saii  application  for  the  said  policy,  the  defendants  thereby  in- 
sured the  life  of  the  said  A.B.  in  the  sum  of  $  [add  where 
a  herieficiary  is  named  in  the  policy  for  the  sole  and  separate 
use  and  benefit  of  the  plaintiff]  and  promised  and  agreed  with 
the  said  A.B.  [or  the  plaintiff]  his  executors,  administrators 
and  assigns,  well  and  truly  to  pay  to  the  said  A.B  [or  the 
plaintiff]  his  creditors,  administrators  or  assigns,  3  months 
after  due  notice  and  satisfactory  proof  of  the  death  of  the  said 
A.B.,  should  have  been  made  to  the  defendants  the  said  sum 
of  $  together  with  such  further  sums  as  might  under  the 
regulations  of  the  defendants  have  been  from  time  to  time 
appropriated  as  a  bonus  addition  to  the  said  policy. 

4.  The  said  A.B.  [or  the  plaintiff  as  the  case  may  he]  duly 
paid  the  said  sum  of  $  as  such  annual  premium  on  or  be- 
fore the  day  of  in  every  year  after  the  date  of  the 
said  policy  until  the  year  19  ,  on  the  day  of  ,  in 
which  year  the  said  A.B.  died  while  the  said  policy  remained 
in  full  force. 

4a.  (In  the  case  of  insurance  of  the  life  of  a  third  person.) 
On  the  date  of  the  said  policy  the  plaintiff  had  an  insurable 
interest  in  the  life  of  the  said  A.B.,  by  reason  of  [the  said 
A.B.  being  at  that  time  indebted  to  the  plaintiff  in  the  sum 
of  $  or  as  the  case  may  te.] 

4&.  (Where  the  plaintiff  is  an  assignee  of  the  policy.) 
On  the  day  of  1-9     ,  the  said  (the  payee  in  the 
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policy)  duly  assigned  the  said  policy  to  the  plaintifE  by  writ- 
ing under  his  hand  indorsed  thereon  {or  as  the  case  may  be) 
and  on  the  day  of  19     ,  a  written  notice  of  such 

assignment  was  given  to  the  defendants  at  their  principal 
place  of  business  in 

4c.  The  plaintiff  was  at  the  time  of  bringing  this  action 
and  still  is  the  absolute  owner  of  the  said  policy  (or  otherwise 
shew  that  the  plaintiff  has  the  right  to  receive  and  give  the 
company  an  effectual  discharge  for  the  moneys  payable  under 
the  policy.) 

5.  The  plaintiff  more  than  3  months  before  the  commence- 
ment of  this  action,  viz.,  on  the  day  of  19  , 
duly  notified  to  the  defendants  the  death  of  the  said  A.B. 
[where  so  and,  on  the  day  of  ,  19  ,  furnished 
the  defendants  with  a  certificate  of  the  death  of  the  said  A.B. 
which  was  accepted  by  them  as  satisfactory  proof  of  his 
death.] 

6.  (State  any  other  conditions  which  are  expressed  by  the 
policy  to  be  conditions  precedent  to  the  right  of  action  and 
allege  performance  or  waiver  thereof.) 

7.  The  defendants  have  not  paid  the  said  sum  of 
and  bonus  additions  if  any  or  any  part  thereof. 

The  plaintiff  claims  $  and  costs. 


(Formal  parts:  see  No.  123.) 
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1.  The  plaintiff  is  a  widow,  and  the  plaintiffs,  Another  form 

and  ,  are  the  only  children  and  co-heirs  at  law  "  ^  ^^^' 

of  the  late  deceased.    And  the  plaintiffs  are  the 

executors  and  sole  legal  personal  representatives  of  the  said     . 

2.  The  said  died  on  or  about  the  day  of  , 
19  ,  having  first  duly  made  and  published  his  last  will  and 
testament,  in  writing  duly  executed  in  manner  required  by 
law  in  this  Province,  bearing  date  on  or  about  the 

day  of  19     ,  and  whereby  he  appointed  the  plaintiffs 

executors  thereof. 

3.  The  said  died  without  having  altered  or  revoked 
his  said  will,  and  the  said  duly  proved  the  same  and 
obtained  probate  thereof  from  the  "proper  Court  in  that 
behalf. 
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4.  The  defendants  are  a  corporation  carrying  on  the  busi- 
ness of  Life  Assurance  in  the  Province  of  Ontario,  and  whose 
head  office  is  in  the  City  of  Toronto. 

5.  By  a  contract  or  policy  of  assurance  in  writing,  made 
and  issued  under  the  corporate  seal  of  the  said  defendants  and 
duly  signed  and  counter-signed  by  the  proper  officers  thereof, 
and  bearing  date  on  or  about  the  day  of  ,  19  ,  the 
said  defendants  did  in  consideration  of  the  payment  of  the 
sum  of  and  of  the  annual  payment  of  a  like  sum  to  be 
made  on  or  before  the  day  of  in  each  and  every  year 
promise,  after  due  notice  and  proof  of  the  death  of  the 
said  ,  to  pay  to  the  wife  and  children  of  the  said 
living  at  the  time  of  his  death,  the  sum  of 

6.  The  said  duly  paid  the  said  sum  of  to  the  said 
defendants,  and  the  said  defendants  delivered  to  the  said 

the  said  policy  of  assurance.  ' 

7.  The  said  policy  of  assurance  was  in  full  force  and 
effect  at  the  time  of  the  death  of  the  said 

8.  On  or  about  the  day  of  19  ?  the  plain- 
tiffs furnished  the  defendants  with  due  and  sufficient  notice 
and  proof  of  the  death  of  the  said  ,  and  the  defendants 
have  never  objected  to  such  proof,  and  all  things  have  hap- 
pened, and  all  times  elapsed  to  entitle  the  said  plaintiffs  to  the 
fulfilment  of  the  said  contract,  and  payment  of  said  sum  of 

yet  the  defendants  have  not  carried  out  the  said  con- 
tract, or  paid  the  said  sum  of  or  any  part  thereof,  and 
the  said  defendants  are  indebted  to  the  plaintiffs  in  the  said 
sum  of                 with  interest  thereon. 

9.  By  the  said  will,  the  said  directed  the  said 

to  collect  the  amount  of  the  said  policy,  and  from  and  out  of 
the  same  and  other  moneys,  to  be  by  them  collected,  to  pay 
(state  shortly  the  application  of  the  money). 

10.  The  defendants  have  neglected  and  refused  and  still 
neglect  and  refuse  to  pay  the  said  sum  of  or  any  part 
thereof. 

The  plaintiffs  claim : 

1.  Payment  of  the  said  sum  of  and  interest 
thereon  since  the  day  of  19  ,  and  the 
costs  of  this  action. 

2.  Such  further  and  other  relief  as  the  nature  of 
the  case  may  require. 
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(Formal  parts:  see  No.  125.) 

257 

1.  The  defendants  admit  the  paragraphs  of  the  Defence  to  the 
statement  of  claim,  and  the  defendants  also  admit  that  the^^^?^°^°^ 
plaintiffs  furnished  them  with  due  and  sufficient  notice  and 

proof  of  the  said  death  of  the  said 

2.  The  defendants  say  that  the  contract  or  policj^  of  assur- 
ance mentioned  in  the  paragraph  of  the  statement  of 
claim,  was  made  under  the  following  circumstances,  viz.,  the 
said             ,  by  application  in  writing,  dated  the  day  of 

19     ,  and  signed  by  himself,  proposed  to  the  defendants, 
at  their  place  of  business,  in  the  of  to  effect  the 

said  insurance  on  his  life. 

3.  The  said  application  and  proposal  for  insurance,  con- 
tained the  following  questions  and  answers:  Question — Has 
any  application  ever  been  made  to  any  company  or  society  for 
assurance  on  your  life,  on  which  a  policy  or  certificate  was 
not  issued,  if  so,  give  name,  when,  and  if  possible,  why?  To 
which  the  said  ,  answered  "  No." 

Question — Has  any  physician  given  an  unfavourable  opin- 
ion of  your  life  ?  To  which  the  said  answered  "  No." 
(Here  state  in  what  respect  the  answers  were  untrue.) 

4.  The  misstatements  and  suppression  of  facts  as  afore- 
said, and  the  irregular  habits,  and  the  impaired  state  of  health 
of  the  said  were  material  to  the  risks  undertaken  by  the 
defendants,  and  were  material  to  be  known  to  the  defendants, 
upon  the  negotiation  for  the  said  policy,  and  by  reason  of 
such  misstatements  and  suppression  of  facts,  the  said  policy 
was,  and  is,  and  should  be  declared  null  and  void. 

5.  By  way  of  counterclaim,  the  defendants  repeat  the  fore- 
going allegations  and  claim  that  the  said  policy  may  be  de- 
clared to  be  void,  and  may  be  delivered  up  to  be  cancelled. 


(Formal  parts:  see  No.  125.)  Other de- 

Previously  to  the  issue  of  the  said  policy  of  insurance  the 
said  A.B.  [or  the  plaintiff]  delivered  to  the  defendants  a 
declaration  which  it  was  agreed  should  be  the  basis  of  the  ^^^ 
insurance  effected  by  the  said  policy,  in  which  declaration  the  fncTuntrae""^' 
said  zi.B.  [or  the  plaintiff]  stated  that  [he  was  then  in  a 
good  state  of  health  and  was  not  afflicted  with  any  disease  or 
disorder  as  the  case  may  he]  but  the  said  A.B  [or  the  plain- 
tiff] was,  at  the  time  of  the  making  of  such  declaration,  not  in 
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a  good  state  of  health  and  was  then  affiicted  with  a  disease 
or  disorder  tending  to  shorten  life,  namely  {stating  the  nature 
of  the  disease  or  disorder.) 


259 

Fraudulent 
concealment 
of  a  material 
fact. 


Or,  The  defendants  were  induced  to  issue  tlie  said  policy 
by  the  said  A.B.  [or  the  plaintiff]  fraudulently  concealing 
from  the  defendants  a  fact  then  material  to  be  known  by  them 
and  of  which  they  were  ignorant,  namely,  that  [the  said  A.B. 
had  suffered  from  and  was  then  subject  to  a  disease  called 
as  the  case  may  he]. 


260 

Suicide. 


Or,  The  said  policy  was  subject  to  a  condition  that  it 
should  be  void  if  the  said  A.B.  should  die  by  his  own  hand 
and  the  said  A.B.  did  die  by  his  own  hand,  namely,  by  (as  the 
case  may  he). 


261 

Claim  on  a 
fire  policy. 


issued  by  the  defendants, 
day  of  ,  19     ,  in 


{Formal  parts:  see  No.  123.) 

1  and  2.   {See  Form  No.  255.) 

3.  By  a  policy  of  insurance 
numbered  ,  and  dated  the 
consideration  of  the  agreements  and  conditions  contained  in 
the  said  policy,  and  of  the  sum  of  $  paid  to  the  defendants 
by  the  plaintiff,  the  defendants  agreed  to  insure  and  did  insure 
the  plaintiff  for  the  term  of  from  the  day  of  ,19  , 
at  noon,  to  the  day  of  19  ,  at  noon,  against  loss  or 
damage  by  fire  to  the  amount  of  $  on  the  following  prop- 
erty {as  in  the  policy). 

4.  The  plaintiff  until  the  happening  of  the  damage  and 
loss  hereinafter  mentioned  was  interested  in  the  said  property 
[or  goods  and  things]  &p  insured  to  the  amount  for  which  they 
were  respectively  insured. 

5.  On  the  day  of  ,  19  ,  while  the  said  policy 
was  in  full  force  and  effect  the  said  premises  so  insured  were 
burnt  down  and  destroyed  [or  were  burnt,  and  damaged]  by 
fire  [or  in  the  case  of  goods  the  premises  in  which  the  property 
so  insured  was  were  burned  (down)  by  fire],  and  such  fire  in- 
jured or  destroyed  a  large  portion  of  the  said  household  goods 

{or  as  may  he  the  case)  so  insured. 
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6.  By  reason  of  the  said  fire  the  plaintiff  suffered  loss  and 
damage  on  the  said  [dwelling  house  or  as  may  he  the  case], 
to  the  extent  of  $  [or,  on  the  said  household  goods  or 
property  {as  may  he  the  case,)  to  the  extent  of  $  ]. 

7.  One  of  the  conditions  indorsed  on  the  said  policy  pro- 
vided {set  out  or  recite  any  conditions  precedent  to  the  right 
of  action,  and  shew  perfqrmance  or  waiver  of  them)  {a). 

8.  Proofs  of  such  loss  and  damage  were  duly  furnished  to 
the  defendants  pursuant  to  the  provisions  contained  in  the 
said  policy. 

9.  By  a  condition  indorsed  upon  the  said  policy  it  was 
provided  that  the  loss  should  not  be  payable  until  [60  days] 
after  the  completion  of  the  proofs  of  loss,  which  said  proofs 
of  loss  were  completed  more  than  [60  days]  before  the  com- 
mencement of  this  action,  but  the  defendants  have  not  paid 
the  amount  of  such  loss  and  damage  or  any  part  thereof. 

The  plaintiff  claims  $  and  costs. 


{Formal  parts:  see  No.  125.)  *»*•«> 

The  said  policy  was  subject  to  the  condition  that  if  the  l>efence. 
fire  was  occasioned  by  or  through  the  M'ilful  act  or  the  pro- 
curement or  connivance  of  the  insured  all  benefit  under  the    '^^™" 
said  policy  should  be  forfeited,  and  the  defendants  say  that 
the  said  fire  was  caused  by  the  wilful  act  or  procurement  and 
connivance  of  the  plaintiff. 


26S 

The  said  policy  was  subject  to  the  condition  that  if  the  Defence, 
plaintiff  misrepresented  or  omitted  to  communicate  any  cir- 
cumstance which  was  material  to  be  made  known  to  the  de-  ^^j?'"®^^^-!!^' 
.  11,1  ,-T  en        -nn  tatioii  or  con- 

lendants  m  order  to  enable  them  to  judge  ot  the  risk  they  were  cealment  of 
undertaking,  the  insurance  should  be  of  no  force  in  respect  to  material  facts 
the  property  in  regard  to  which  the .  misrepresentation  or 
omission  was  made,  and  the  plaintiff  omitted  to  communicate 
to  the  defendants  a  fact  material  to  be  made  known  to  them, 
viz.,  {state  the  omitted  material  fact),  which  fact  was  then 
known  to  the  plaintiff  and  was  unknown  to  the  defendants, 
whereby  the  said  insurance  was  and  is  of  no  force  [or  was 
and  is  of  no  force  in  regard  to  {the  property  in  regard  to  which 
the  omission  was  made. )  ] 

(a)  See  Home  Life  Assurance  Co.  v.  Randall,  30  S.  C.  R.  97. 
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Defence.  The  said  policy  was  subject  to  a  condition  that  (state  the 

condition  which  has  not  been  complied  with  as  in  the  policy), 
&n^^'^°^"^  and  the  defendants  say  that  the  said  condition  has  not  been 
of  conditions,  complied  with. 
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Defence.  The  Said  policy  was  subject  to  a  condition  precedent  that 

[state  terms  of  condition  respecting  proofs  of  loss  not  com- 

l^ggP  °^  ;)Zte<i  with,  e.g.,  the  plaintiff  upon  the  happening  of  any  loss 
or  damage  by  fire  to  the  property  insured  was  in  support  of  his 
claim  if  required,  and  if  practicable,  to  produce  books  of  ac- 
count^ warehouse  receipts  and  stock  list,  and  furnish  invoices 
and  other  vouchers],  and  although  the  plaintiff  after  the  hap- 
pening of  the  alleged  loss  and  damage  was  required  by  the 
defendants  to  produce  his  books  of  account,  stock  list,  invoices 
and  other  vouchers  in  support  of  his  claim,  the  plaintiff  did 
not  do  so  although  he  might  easily  have  done  so. 
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(Formal  parts:  see  No.  123.) 

Claim  for  re-  1,  E.L.,  late  of  Barrie  in  the  County  of  Simcoe,  duly  ex- 
ec very  o  an  ^^^^j  jjjg  jj^g^  ^^Y\^  dated  the  4th  day  of  April,  19  ,  and 
thereby  devised  his  lands  in  the  County  of  Simcoe  unto  and 
to  the  use  of  the  plaintiffs  and  their  heirs,  upon  the  trusts 
therein  mentioned  for  the  benefit  of  his  daughters  Margaret 
and  Martha,  and  appointed  the  plaintiffs  executors  thereof. 

2.  K.L.  died  on  the  3rd  day  of  January,  19  ,  and  his  said 
will  was  proved  by  the  plaintiffs  in  the  proper  Surrogate  Court 
on  or  about  the  4th  day  of  February,  19     . 

3.  K.L.  was  at  the  time  of  his  death  seised  in  fee  of  lot  No. 
1,  in"  the  3rd  concession  of  the  Township  of  ,  and  lot 
No.  5  in  the  4th  concession  of  the  Township  of  ,  both  in 
the  County  of  Simcoe. 

4.  The  defendant,  soon  after  the  death  of  K.L.,  entered 
■    into  possession  of  the  said  lots,  and  has  refused  to  give  them 

up  to  the  plaintiffs. 
The  plaintiffs  claim : 

1.  Possession  of  the  said  two  lots. 

2.  $  for  mesne  profits  of  the  premises  from 
the  death  of  K.L.  till  such  possession  shall  be  given. 

3.  Costs  of  this  action. 
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(Formal  parts:  see  No.  123.)  o«iy 

1.  The  defendant  has  by  the  permission  of  the  plaintiff  ^lf'^J°''^^^ 
used  and  occupied  a  house  and  land  of  the  plaintiff  known  tion  of  land, 
and  described  as  No.  on  Street  in  the 

City  of  ,  from  the  day  of  ,  19     , 

to  the  day  of  ,  19     . 

2.  No  express  agreement  was  made  between  the  plaintiff 
and  the  defendant  as  to  the  amount  to  be  paid  by  the  defendant 
for  the  use  and  occupation  of  the  said  house  and  land,  but  the 
fair  and  reasonable  value  of  the  use  and  occupation  by  the 
defendant  of  the  said  house  and  land  is  the  sum  of  $ 

[Or,  where  an  agreement  has  been  made.    It  was  on  the 
day  of  ,  19     ,  {if  so,  by  agreement  in  writing), 

agreed   between   the   plaintiff  and  the   defendant   that   the 
defendant  should  pay  to  the  plaintiff  the  sum  of  $  per 

month  (or  as  the  case  may  he)  for  the  use  and  occupation  of 
said  house  and  land.] 

3.  The  defendant  has  not  paid  the  plaintiff  anything  for 
such  use  and  occupation. 

The  plaintiff  claims  $  and  his  costs. 


Section  XXIX. — Landlord  and  Tenant. 

(Formal  parts:  see  No.  123.) 

1.  On  the  day  of  the  plaintiff  let  Claim  by  land- 
to  the  defendant  a  house.  No.  62                    Street,  in  the  City  lo^'d  to  recover 
of  Ottawa,  as  tenant  from  year  to  year,  at  the  yearly  rent  of  Tenancy  de- 
$420,  payable  quarterly,  the  tenancy  to  commence  on  the  termined. 
day  of                     [or  for                 years  from  the                day 

of  ,19     ,  under  a  lease  by  deed  dated  ]. 

2.  The  defendant  took  possession  of  the  said  house  and 
continued  tenant  thereof  until  the  day  of  last 
[when  the  tenancy  determined  by  a  notice  duly  given,  or 
when  the  said  term  expired  by  effluxion  of  time] . 

3.  (Where  tenancy  determined  hy  notice).  The  defendant 
has  disregarded  the  said  notice  and  still  retains  possession  of 
house. 

4.  [Amendment  to  meet  the  counterclaim  infra.']  (The 
defendant,   C.B.,  sets  up  in  his  defence  that  the  plaintiff 

F— 11 
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agreed  to  give  to  the  defendant  a  new  lease,  and  the  plaintiff, 
A.B.,  admits  the  agreement  alleged  in  the  statement  of  de- 
fence, but  he  refuses  to  grant  to  the  defendant  a  lease,  inas- 
much as  such  agreement  provided  that  the  lease  should  con- 
tain a  covenant  by  the  defendant  to  keep  the  house  in  good 
repair  and  a  power  of  re-entry  by  the  plaintiff  upon  breach  of 
such  covenant  and  the  plaintiff  says  that  the  defendant,  since 
the  agreement  was  made,  has  not  kept  the  house  in  good  repair, 
and  the  same  is  now  in  a  dilapidated  condition.) 

The  plaintiff  claims : 

1.  Possession  of  the  house. 

2.  $  for  mesne  profits  from  the  day  of 

3.  His  costs  of  this  action. 


SOD 

Defence  and 
counter-claim 
to  foregoing 
claim. 


(Formal  parts:  see  No.  125.) 

The  defence  and  counterclaim  of  the  above-named  CD. 

1.  Before  the  determination  of  the  tenancy  mentioned  in 
the  statement  of  claim,  the  plaintiff,  A.B.,  by  writing  dated 
the  day  of  and  signed  by  him,  agreed  to 
grant  to  the  defendant  CD.,  a  lease  of  the  house  mentioned 
in  the  statement  of  claim,  at  the  yearly  rent  of  $450,  for  the 
term  of  21  years,  commencing  from  the  day  of 
when  the  defendant,  CD.'s,  tenancy  from  year  to  year  deter- 
mined, and  the  defendant  has  since  that  date  been  and  still 
is  in  possession  of  the  house  under  the  said  agreement. 

2.  By  way  of  counterclaim  the  defendant  claims  to  have 
the  agreement  specifically  performed,  and  to  have  a  lease 
granted  to  him  accordingly. 


270 

Reply . 


{Formal  parts:  see  No.  126.) 

The  plaintiff,  A.B.,  admits  the  agreement  stated  in  the  de- 
fendant, CD.'s,  statement  of  defence,  but  he  refuses  to  grant 
to  the  defendant  a  lease,  because  such  agreement  provided  that 
the  lease  should  contain  a  covenant  by  the  defendant,  to  keep 
the  house  in  good  repair,  and  a  power  of  re-entry  by  the 
plaintiff  upon  breach  of  such  covenant,  and  the  plaintiff  says 
that  the  defendant,  since  the  making  of  the  said  agreement, 
has  not  kept  the  house  in  good  repair,  and  the  same  is  now 
in  a  dilapidated  condition. 
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(Formal  parts:  see  No.  123.) 

1.  On  the  day  of  the  plaintiff,  by  deed,  ^Q^^^.^'^n- 
let  to  the  defendant  a  house  and  premises,  No.  52  Street,  Breach  of 
in  the  City  of  Belleville,  for  a  term  of  21  years  from  the       covenant- 
day  of               ,  at  the  yearly  rent  of  $400  payable  quarterly,  breach^of 

2.  By  the  said  deed,  the  defendant  covenanted  to  keep  Arreara  oF 
the  said  house  and  premises  in  good  and  tenantable  repair.        rent. 

3.  The  said  deed  also  contained  a  clause  of  re-entry,  en- 
titling the  plaintiff  to  re-enter  upon  the  said  house  and  prem- 
ises, in  case  the  rent  thereby  reserved,  whether  demanded  or 
not,  should  be  in  arrear  for  twenty-one  days,  or  in  case  the 
defendant  should  make  default  in  the  performance  of  any 
covenant  upon  his  part  to  be  performed. 

4.  On  the  ,  a  quarter's  rent  became  due;  and  on 
the            ,  another  quarter's  rent  became  due.    On  the 

,  both  had  been  in  arrear  for  twenty-one  days,  and  both 
are  still  due. 

5.  On  the  same  ,  the  houses  and  premises  were  not, 
and  are  not  now,  in  good  or  tenantable  repair,  and  it  would 
require  the  expenditure  of  a  large  sum  of  money  to  reinstate 
the  same  in  good  and  tenantable  repair,  and  the  plaintiff's 
reversion  is  much  depreciated  in  value. 

The  plaintiff  claims: 

1.  Possession  of  the  said  house  and  premises. 

2.  $  for  arrears  of  rent. 

3.  $  damages  for  the  defendant's  breach  of  his 
covenant  to  repair. 

4.  $  per  month  for  occupation  of  the  house  and 
premises  from  the  ,  to  the  day  of  recovering 
possession. 

5.  His  costs  of  action. 


(Formal  parts:  see  No.  123.) 

2T2 

1.  By  lease  by  deed  [or  agreement  in  writing  or  as  the  claim  for  rent 
case  may  he]  the  plaintiff  let  [or  it  was  agreed  between  the  "f  f'i™'shed 
plaintiff  and  the  defendant  that  the  plaintiff  should  let]  to 
the  defendant  the  houss  and  land  known  and  described  as 
No.         on  Street  in  the  of  ,  with  the  furniture 

and  effects  which  then  were  in  the  said  house  [or  as  set  forth 
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in  a  schedule  annexed  to  said  lease  or  agreement  or  as  the 
case  may  he],  for  the  period  of  months  at  the  rent  of 

$        per  month,  payable  monthly  {as  the  case  may  he). 

2.  The  defendant  pursuant  to  said  lease  [or  agreement] 
entered  into  possession  of  the  said  house  and  land  with  the 
said  furniture  and  eifects,  and  paid  the  plaintiff  the  sum  of 
$  ,  for  the  rent  for  the  first  month,  but  has  not  paid  the 
rent  due  for  the  months  of  {as  the  case  may  he). 

The  plaintiff  claims  $  and  costs. 


(Formal  parts:  see  No.  123.) 
2T3 

Claim  for  1    ]gy  an  indenture  of  lease  under  seal  dated  the 

covenant.         ^^^.y  of  19     ,  [made  pursuant  to  the  Act  respecting 

Short  Forms  of  Leases]  the  defendant  demised  to  the  plaintiff 
a  certain  dwelling  house,  messuage  or  tenement  known  as 
{according  to  the  fact)  for  the  term  of  years,  subject  to 
the  covenants  and  stipulations  therein  contained. 

[Or,  On  the  day  of  19     ,  the  plaintiff  be- 

came tenant  from  year  to  year  to  the  defendant  of  a  certain 
dwelling  house,  messuage  or  tenement  known  as  {describing  it) 
upon  the  terms  amongst  others  that  the  defendant  would  allow 
the  plaintiff  to  have  quiet  enjoyment  of  the  said  premises 
during  the  said  tenancy.] 

2.  {In  the  case  of  a  covenant  for  title).  The  defendant 
thereby  covenanted  with  the  plaintiff  that  he  had  at  the  said 
date  full  power  to  demise  the  said  dwelling  house,  messuage  or 
tenement. 

[Or,  In  the  case  of  a  covenant  for  quiet  enjoyment.  The 
defendant  thereby  covenanted  with  the  plaintiff  that  the 
plaintiff  paying  the  rent  thereby  reserved  and  performing 
the  covenants  in  said  lease,  on  his  part  contained  should  peace- 
ably possess  and  enjoy  the  said  demised  premises  for  the  said 
term  without  any  interruption  or  disturbance  from  the  lessor 
his  heirs,  executors,  administrators  and  assigns  or  any  other 
person  or  persons  lawfully  claiming  by,  from,  or  under  him, 
them,  or  any  of  them.] 

3.  The  defendant  at  the  time  of  the  making  of  the  said 
lease  had  not  full  power  to  demise  the  said  demised  premises 
to  the  plaintiff  and  by  reason  thereof  on  the  day  of 

19  ,  one  A.B.,  lawfully  claiming  the  said  demised  premises 
{state  the  ground  of  the  claim  of  A.B.)  entered  thereon  and 
evicted  the  plaintiff. 


FORMS   OF   PLEADINGS — LANDLORD    AND   TENANT.  165 

[Or,  The  plaintiff  paid  the  said  rent  and  performed  and 
observed  the  covenants  on  his  part,  in  said  lease  contained, 
until  the  day  of  19     ,  and  on  the  said         day  of 

19  ,  during  the  said  term  one  A.B.  lawfully  claiming 
the  said  demised  premises  by  virtue  of  {stating  the  ground  of 
A.B.'s  claim),  and  having  a  good  title  to  the  same  and  to  the 
possession  thereof  through  and  under  the  defendant,  entered 
thereon  and  evicted  the  plaintiff.] 

4.  By  reason  of  such  eviction  the  plaintiff  lost  the  use  and 
occupation  of  the  said  demised  premises  and  the  profits  of  the 
business  which  he  then  was  carrying  on  upon  the  said  prem- 
ises, and  was  put  to  great  expense  in  providing  himself  with 
other  premises  and  in  removing  his  goods  thereto. 


{Formal  parts:  see  No.  123.) 

1.  {State   tenancy  and  its  terwination  as  in   previous      2^4: 

forms.)  Claim  against 

'  '  overholding 

2.  After  the  day  of  19     ,  {date  when  the  ten-  tenant  for^^ 
ancy  terminated)  namely,  on  the  day  of  19     ,  the  (a) 
plaintiff  as  and  being  the  defendant's  landlord  as  aforesaid 

and  the  person  to  whom  the  reversion  of  the  said  messuage 
and  land  then  belonged  [by  his  agent  thereunto  lawfully  auth- 
orized] made  a  demand  upon  and  gave  notice  in  writing  to 
the  defendant  for  delivery  to  the  plaintiff  of  the  possession 
of  the  said  messuage  and  land. 

3.  The  defendant  did  not  in  accordance  with  such  demand 
and  notice  deliver  possession  of  the  said  messuage  and  land 
to  the  plaintiff,  but  wilfully  held  over  the  same  and  kept  the 
plaintiff  then  being  entitled  to  the  possession  of  the  land 
out  of  the  possession  thereof  [until  the  day  of 

19    .] 

4.  Double  the  yearly  value  of  such  messuage  and  land  for 
the  period  from  the  {date  of  termination  of  tenancy)  until 
the  said  {date  of  delivery),  amounts  to  the  sum  of  $  , 
which  said  sum  is  still  wholly  due  to  the  plaintiff  and  unpaid. 

The  plaintiff  claims  $  and  costs. 

[Or  where  possession  has  not  T)een  delivered  up  "before  action. 

4.  Double  the  yearly  value  of  such  messuage  and  land 
amounts  to  the  sum  of  $  ,  and  the  defendant  has  not 

paid  such  double  value  nor  any  part  thereof  for  the  time  he 

(a)  Under  R.  S.  O.  1897  c.  342,  s.  20. 
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has  retained  possession  of  the  said  premises  since  the  ter- 
mination of  the  said  tenancy. 

The  plaintiff  claims: 

1.  The  double  value  of  the  said  premises  from  the 
termination  of  the  said  tenancy  until  the  plaintiff 
shall  recover  possession  of  the  premises. 

2.  Delivery  of  possession. 

3.  His  costs  of  this  action.] 


{Formal  parts:  see  No.  123.) 

Claim  agninst         ^-  ^^^  defendant  until  the  day  of  j  19     ?  was 

overbold  ing     tenant  to  the  plaintiff  of  a  messuage  and  land  as  tenant  from 
double  rent.(a)  J^^  ^^  ^^^^  ^*  ^  y^^^^y  ^^^^  ^^  ^        payable  monthly. 

2.  The  defendant  on  the  day  of  19  ,  duly 
gave  to  the  plaintiff  notice  of  his  intention  to  quit  the  said 
premises  at  a  time  mentioned  in  such  notice^  namely,  on  the 

day  of  19     . 

3.  The  defendant  did  not  at  the  said  time  mentioned  in 
such  notice  deliver  up  possession  of  the  said  messuage  and 
land  to  the  plaintiff,  but  continued  in  possession  thereof  until 
the  day  of  ,  19     . 

4.  Double  rent  of  the  said  messuage  and  land  during  the 
said  period  between  the  day  of  ,  19  ,  (time  named 
in  notice)  and  the  day  of  ,  19  ,  {time  of  delivery 
of  possession)  amounts  to  the  sum  of  $  ,  which  said  sum 
is  still  wholly  due  to  the  plaintiff  and  unpaid. 

The  plaintiff  claims  $  and  costs. 

(//  the  defendant  is  still  in  possession  when  the  action  is 
brought,  par.  3  would  need  modification,  and  a  claim  for  de- 
livery of  possession  should  de  added,  and  a  claim  for  relief 
may  he  framed  similar  to  that  in  the  preceding  Form.) 

(a)   Under  R.  S.  O.  1897  c.  342,  s.  21. 
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Section  XXX. — Limitations,  Statu tes  of. 

The  defendant  says  that  the  plaintiff's  claim  is  barred  by  Defence  of  the 
The  Eevised  Statutes  of  Ontario,  chapter  324,  section  38.       Limitati'ons{2i 

James  I.  c.l6.) 
R.S.O.  c.  324, 

s.  38. 


277 

The  defendant  claims  the  benefit  of  the  provisions  of  The  Another  form. 
Revised  Statutes  of  Ontario,  chapter  ,  and  of  all  other 

statutes  of  limitation,  in  bar  to  the  relief  sought  by  the  plain- 
tiff in  this  action. 


Section  XXXI. — Malicious  Prosecution. 

(Formal  parts:  see  No.  123.) 

278 

1.  The  plaintiff  at  the  time  hereinafter  mentioned  was  Claim  for  mali- 
a  book-keeper  in  the  employment  of  the  defendant.  doua  pro- 

^  ^      •'  secution   on   a 

2.  The   defendant  is  a  merchant  carrying  on  business  ^^'^'■p  "^  em- 

•^      °  bezzlement 

m  •  and  for  false 

3.  On  or  about  the  day  of  «  ,  19     ,  the  de-  ^"^P''''^*^"™®"  • 
fendant  gave  the  plaintiff  into  custody  of  a  constable  falsely 
charging  that  the  plaintiff  had  committed  the  crime  of  having 
embezzled  money  of  the  defendant  to  the  amount  of  $500,  and 

caused  him  to  be  taken  by  the  said  constable  to  the  Police 
Station,  and  there  to  be  imprisoned  and  kept  in  durance 
until  the  following  day,  when  he  was  brought  before  the 
Police  Magistrate  at  the  said  .     On  the  said  last  men- 

tioned day,  the  defendant  falsely  and  maliciously  and  without 
reasonable  or  probable  cause  appeared  before  the  said  Police 
Magistrate  as  informant  and  charged  the  plaintiff  with  hav- 
ing embezzled  the  said  money. 

4.  On  the  said  last  mentioned  day,  the  defendant  procured  Prosecution 
the  said  Police  Magistrate  to  remand  the  plaintiff  to  prison  M^'^'istr^e^^^^ 
and  caused  the  plaintiff  to  be  imprisoned  until  the  day 

of  ,  19     ,  and  then  again  to  be  brought -into  custody 

before  the  said  Police  Magistrate. 

5.  The  said  Police  Magistrate  having  on  the  said  day 
of  ,  19  ,  heard  the  said  charge,  dismissed  the  same  and 
discharged  the  plaintiff  out  of  custody,  whereby  the  said  pro- 
secution was  determined. 
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6.  By  reason  of  the  premises  the  plaintiff  has  been  injured 
in  his  reputation  and  has  lost  his  employment,  and  has  in- 
curred expense  in  defending  himself  from  the  said  charge 
and  obtaining  his  release  from  the  said  imprisonment. 


Prosecution 
by  an  indict- 
ment. 


The  plaintiff  claims  $ 
costs  of  this  action. 


damages  and  his 


[Or  3.  The  defendant  falsely  and  maliciously  and  without 
reasonable  or  probable  cause  presented  to  the  Grand  Jury  at 
the  Assizes  holden  in  and  for  the  County  of  ,  on 

the  day  of  ,  19     ,  an  indictment  against  the 

plaintiff. 

4.  The  said  indictment  charged  the  plaintiff  with  having 
(as  the  case  may  he). 

5.  The  defendant  further  falsely  and  maliciously  and  with- 
out probable  cause  prosecuted  and  caused  the  plaintiff  to  be 
tried  upon  the  said  false  charge  at  the  said  Assizes. 

6.  Upon  such  trial  the  plaintiff  was  acquitted  of  the  said 
charge  whereby  the  said  prosecution  was  determined. 

7.  See  No.  6  in  preceding  form. 

The  plaintiff  claims  $  damages  and  his 

costs  of  action.] 


(Formal  parts:  see  No.  123.) 

Another  form.        1.  The  plaintiff  was  in  the  service  of  the  defendant  as  his 
cook  [and  had  been  in  his  service  in  that  capacity  for 
years]  at  the  time  of  the  grievances  hereinafter  mentioned. 

0  2.  On  the  day  of  j  19     ,  the  defendant, 

missing  a  twenty  dollar  note  which  belonged  to  him,  charged 
the  plaintiff  with  having  stolen  it.  The  plaintiff  at  once 
denied  the  said  charge. 

3.  Thereupon  the  defendant  falsely  and  maliciously  and 
without  any  reasonable  or  probable  cause,  appeared  before  a 
Justice  of  the  Peace  and  charged  the  plaintiff  with  having 
feloniously  stolen  the  said  n'ote,  and  iipon  such  charge  pro- 
cured the  said  Justice  to  grant  his  warrant  for  apprehending 
the  plaintiff  and  bringing  her  before  the  said  Justice  to  be 
dealt  with  according  to  law,  and  in  and  by  virtue  of  the  said 
warrant  caused  the  plaintiff  to  be  arrested  and  to  be  imprison- 
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ed  [for  days]  and  then  brought  in  custody  before  the 

said  Justice  on  the  day  of  ,  19     . 

4.  On  the  said  day  of  19  j  the  defendant 
procured  the  said  Justice  to  remand  the  plaintiff  to  prison,  and 
caused  the  plaintiff  to  be  imprisoned  until  the  of  , 
19  ,  and  then  again  brought  in  custody  before  the  said 
Justice. 

5.  Upon  the  said  of  ,  19  ,  the  said  Jus- 
tice having  heard  the  said  charge  dismissed  the  same,  and  dis- 
charged the  plaintiff  out  of  custody,  whereby  the  said  prose- 
cution was  determined. 

6.  The  plaintiff  has,  by  reason  of  the  above  conduct  of  the 
defendant,  been  injured  in  her  character,  and  put  to  an  ex- 
pense of  $  in  obtaining  her  release  from  the  said 
imprisonment. 

The  plaintiff  claims  $  damages  and  costs. 


Section  XXXII. — Malicious  Aruest. 

(Formal  parts:  see  No.  133.) 

280 

1.  On  or  about  the  day  of  ,  19     ?  the  def  en-  Claim  for 
dant  maliciously  and  without  reasonable  or  probable  cause,  ^rest^*^^ 
procured  an  order  for  arrest  to  issue  out  of  the  High  Court  of 
Justice  in  a  certain  action  in  which  the  defendant  was  plaintiff 

and  the  plaintiff  defendant,  directing  the  Sheriff  of 
to  arrest  the  plaintiff,  and  him  safely  keep  until  the  plaintiff 
should  have  given  security  in  the  said  action  for  the  sum  of 
$  ,  by  falsely  and  maliciously  representing  on  affi- 

davit in  the  said  action  that  the  plaintiff  was  then  about  to 
quit  Ontario  with  intent  to  defraud  his  creditors  generally  or 
the  defendant  in  particular. 

2.  The  defendant  further  caused  the  said  order  to  be  deli- 
vered to  the  said  Sheriff  to  be  executed  and  caused  the  plaintiff 
to  be  arrested  by  the  said  Sheriff  thereunder  and  to  be  detained 
and  imprisoned  thereunder  for  a  long  time,  namely  until 
about  the  day  of  -  ,  19     . 

3.  On  the  said  last  mentioned  da}--,  the  plaintiff  applied  to 
a  Judge  of  the  High  Court  of  Justice  for  his  release  and  ob- 
tained an  order  for  his  discharge  out  of  custody  on  the  ground 
that  the  plaintiff  was  not  about  to  quit  Ontario  as  aforesaid, 
[^or  and  the  said  order  of  arrest  was  upon  the  said  application 
set  aside]. 
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4.  By  reason  of  the  premises  the  plaintiff  suffered  injury 
in  body  and  mind  and  was  prevented  from  transacting  his 
business  and  was  injured  in  his  credit  and  incurred  expense  in 
obtaining  his  release  from  the  said  imprisonment. 

The  plaintiff  claims  $  damages  and  his 

costs  of  action. 


Section  XXXIII. — False  Imprisonment. 

2S1  {Formal  parts:  see  No.  123.) 

Claim  for  ^    ipjjg  plaintiff  is  a  iourneymaii  painter.    The  defendant 

pri8onment.(a)  is  a  builder  having  his  building  yard,  and  carrying  on  business 

at  Ottawa,  and  for  six  months  before  and  up  to  the  22nd 

August,  19     ,  the  plaintiff  was  in  the  defendant's  employment 

as  a  journeyman  painter. 

2.  On  the  said  22nd  August,  19  ,  the  plaintiff  being  at 
work  in  the  defendant's  yard,  at  alx)ut  ten  o'clock  in  the 
morning,  the  defendant's  foreman,  X.  Y.,  called  the  plaintiff 
to  him,  and  accused  the  plaintiff  of  having  on  the  previous  day 
stolen  a  quantity  of  paint,  the  property  of  the  defendant,  from 
the  yard.  The  plaintiff  denied  the  charge,  but  X.Y.  gave  the 
plaintiff  into  the  custody  of  a  constable,  whom  he  had  pre- 
viously sent  for,  upon  a  charge  of  stealing  paint. 

3.  The  defendant  was  present  at  the  time  when  the  plain- 
tiff was  given  into  custody,  and  authorized  and  assented  to 
his  being  given  into  custody;  and  in  any  case  X.Y.,  in  giving 
him  into  custody,  was  acting  within  the  scope  and  in  the  course 
of  his  employment  as  the  defendant's  foreman,  and  for  the 
purposes  of  the  defendant's  business. 

4.  The  plaintiff  upon  being  so  given  into  custody,  was 
taken  by  the  said  constable  to  the  police  station,  and 
he  was  there  detained  in  a  cell  till  late  in  the  same  afternoon, 
when  he  was  taken  to  the  police  court,  and  the  charge 
against  him  was  heard  before  the  magistrate  then  sitting  there, 
and  was  dismissed. 

5.  In  consequence  of  being  so  given  into  custody,  the  plain- 
tiff suffered  annoyance  and  disgrace,  and  loss  of  time  and 
wages,  and  loss  of  credit  and  reputation,  and  ■w^as  thereby  un- 
able to  obtain  any  employment  or  earn  any  wages  for  three 
months. 

The  plaintiff  claims  $  damages  and  his 

costs  of  action. 


(o)   See  Con.  Rules.  1888.  Form  69. 
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{Formal  parts:  see  No.  125.) 

1.  The  defendant  denies  that  he  was  present  at  the  time  Defence  to 
when  the  plaintiff  was  given  into  custody,  or  that  he  in  any  g^amuT^I 
way  authorized  or  assented  to  his  being  given  into  custody. 

And  the  said  X.Y.,  in  giving  the  plaintiff  into  custody,  did  not 
act  within  the  scope  or  in  the  course  of  his  employment  as  the 
defendant's  foreman,  or  for  the  purposes  of  the  defendant's 
business. 

2.  At  some  time  about  five  or  six  o'clock  on  the  , 
being  the  evening  before  the  plaintiff  was  given  into  custody, 
a  large  quantity  of  paint  had  been  feloniously  stolen  by  some 
person  or  persons  from  a  shed  upon  the  defendant's  yard  and 
premises. 

3.  At  about  5.30  o'clock  on  the  evening  of  the  the 

plaintiff,  who  had  left  off  work  about  half  an  hour  previously, 
was  seen  coming  out  of  the  shed  when  no  one  else  was  in  it, 
although  his  work  lay  in  a  distant  part  of  the  yard  from,  and 
he  had  no  business  in  or  near  the  shed.  He  was  then  seen  to 
go  to  the  back  of  a  stack  of  timber  in  another  part  of  the  yard. 
Shortly  afterwards  the  paint  was  found  to  have  been  stolen, 
and  it  was  found  concealed  at  the  back  of  the  stack  of  timber 
behind  which  the  plaintiff  had  been  seen  to  go. 

4.  On  the  following  morning,  before  the  plaintiff  was 
given  into  custody,  he  was  asked  by  X.Y.  what  he  had  been 
in  the  shed  and  behind  the  stack  of  timber  for,  and  he  denied 
having  been  in  either  place.  X.Y.  had  reasonable  and  probable 
cause  for  suspecting,  and  did  suspect  that  the  plaintiff  was  the 
person  who  had  stolen  the  paint,  and  thereupon  gave  him  into 
custody. 


(Formal  parts:  see  No.  125.) 

283 

1.  The  defendant  is  one  of  Her  Majesty's  Justices  of  the  Defence  in  an 
Peace  for  the  Countv  of  Norfolk  and  for  the  Town  of  Simcoe,  f  !,?";S^'*' 
being  Police  Magistrate  for  the  said  County  and  Town  of  for  false  im- 
Simcoe  and  acted  solely  as  such  in  relation  to  the  matters  R''^°r™unt' 
complained  of  in  the  Statement  of  Claim.  by  statute." 

2.  The  defendant  says  that  he  is  not  guilty. 


(6)    See  Con.  Rules,  1888.  Form  70. 
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Marginal  note       In  the  margin  of  the  paragraph  containing  such  a  plea  must 
^o^suc   p  ea.    ^^  inserted  the  words  "  By  statute,"  together  with  a  reference  to 
the  particular  statutes  relied  on,  as  thus : — 

By  statute :  1  Jac.  i.,  c.  5 ;  21  Jac.  i.,  c.  12 ;  E.  S.  0. 1897  c. 
88,  ss.  1.  4,  7,  8,  9,  10,  13,  14,  15,  19  and  20;  Grim.  Code  1892, 
ss.  886,  889,  890  and  982;  E.  S.  C.  c.  106,  ss.  116  and  117, 
Public  Acts  (a). 
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Claim  for 
breach  of 
promise  to 
marry. 


Section  XXXIV. — Marriage. 

(Formal  parts:  see  No.  123.) 

1.  The  plaintiff  is  the  daughter  of  a  farmer  living,  &c. 

2.  The  defendant  is,  &c. 

3.  The  plaintiff  and  the  defendant  in  the  month  of  , 
agreed  to  marry  one  another  on  the          day  of              ,  19     . 

[Or  by  letter  (or  letters)  bearing  date  the  day 

of  ?  19     J  the  plaintiff  and  the  defendant  agreed  to 

marry  one  another,  or  the  defendant  agreed  to  marry  the 
plaintiff  (as  may  be  the  case),  add  where  so,  and  that  such 
marriage  should  take  place  on  the  day  of  ,  19     .] 

[4.  (When  no  day  fixed)  A  reasonable  tim.e  for  the  taking 
place  of  such  marriage  has  elapsed.] 

5.  The  plaintiff  has  always  been  ready  and  willing  to 
marry  the  defendant,  but  the  defendant  has  neglected  and 
refused  to  marry  the  plaintiff. 

[Or,  where  the  defendant  has  married  another  person. 

4.  On  the  day  of  ,  19  ,  the  defendant 
married  another  woman. 

5.  Until  the  defendant  so  married  another  woman  the 
plaintiff  was  always  ready  and  willing  to  marry  the  defen- 

285        dant.] 

s'^'^ck/d^  6.  The  plaintiff  in  view  of  the  then  intended  marriage 

age  conse-        between  herself  and  the  defendant  and  at  the  defendant's  re- 

quent  thereon,  quest,  gave  up  a  situation  which  she  then  had  as  (according  to 

the  facts)  and  incurred  expenses  to  about  $  in  preparing 

clothing  and  other  matters  for  the  said  intended  marriage. 

7.  In  consequence  of  the  conduct  aforesaid  of  the  defen- 
dant the  plaintiff  lost  the  said  marriage,  and  her  said  situation 
as  ,  and  the  benefit  of  the  expense  incurred 

as  aforesaid,  and  was  injured  in  her  health  and  feelings. 

The  plaintiff  claims  $  damages  and  costs. 

(o)   See  Rule  287. 
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Section  XXXV. — Master  and  Servant. 

(Formal  parts:  see  No.  123.) 

1.  The  plaintiff  was  employed  by  the  defendant  as  (em- Claim  for 
ployment)  between  the  day  of  j  19     ^  and  ^^^^'^^• 
the              day  of                     ,  11)     ,  at  (state  wages),  payable 
[weekly  or  as  may  he  the  case}. 

2.  For  work  and  services  done  and  rendered  by  the  plain- 
tiff to  the  defendant  in  the  said  employment  the  sum  of  $ 

for  wages  at  the  rate  aforesaid  from  the  day  of  , 

19  ,  ,  to  the  day  of  ,  ^^     ,  became  due  and 

payable  to  the  plaintiff,  but  the  defendant  has  not  paid  the 
same. 

The  plaintiff  claims  $  and  costs. 


{Formal  parts:  see  No.  123.)  oei^ 

1.  On  the  day  of  19     ,  [the  plaintiff  ^;.^^4Tdis. 
and  defendant  entered  into  an  agreement  in  writing  [or  by  missal, 
letters]    by   which   it   was   agreed    (shewing  employment,  its 

nature,  duration  and  terms,  according  to  the  agreement). 

[Or  the  plaintiff  entered  into  the  employment  of  the  de- 
fendant as  a  (state  the  capacity),  at  a  salary  of  $  per 
annum — or  as  the  case  may  &e] . 

2.  The  plaintiff  continued  in  such  employment  in  the 
capacity  and  on  the  terms  aforesaid  until  the  day 
of  J  19  J  when  the  defendant  [before  the  expira- 
tion of  the  said  [year,  or  other  period  agreed  for  the  employ- 
ment^ [or  where  notice  is  alleged  as  necessary  to  terminate 
the  employment  without  any  such  notice  having  been  given  by 
either  tlie  plaintiff  or  the  defendant  to  the  other  of  them  to 
determine  the  said  employment]  M^rongfully  and  without  any 
just  or  sufficient  cause  dismissed  the  plaintiff  from  his  said 
service  and  refused  to  retain  him  therein  for  the  remainder  of 
the  said  (period)  \or  until  the  said  service  should  be  so  deter- 
mined as  aforesaid.] 

3.  The  plaintiff  by  reason  thereof  has  lost  the  wages  and 
advantages  which  he  would  have  derived  from  said  service,  and 
has  remained  unemployed  for 

The  plaintiff  claims  $  and  costs. 
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288 

Defence. 


(Formal  parts:  see  No.  125.) 


It  was  part  of  the  said  agreement  that  the  plaintiff's  ser- 

„     -.(If      vice  thereunder  might  be  determined  at  any  time  [as  may  he 

mined  by         the  case,  e.  g.,  by  either  the  plaintiff  or  the  defendant  giving 

notice.  one  calendar  month's  notice  to  the  other  of  them  to  determine 

the  said  service]  and*  one  calendar  month  before  the  alleged 

dismissal  of  the  plaintiff  the  defendant  [or  plaintiff]   gave 

to  the  plaintiff  [or  defendant]  one  calendar  month's  notice  of 

his  intention  to  determine  the  said  service. 

N.B. — All  that  precedes  the  *  may  he  omitted  if  the  state- 
ment of  claim  alleges  that  the  service  was  determinable  by 
notice. 
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Defence. 

Dismissal  for 
misconduct. 


Before  the  dismissal  of  the  plaintiff  the  plaintiff  miscon- 
ducted himself  by  [according  to  the  facts,  e.g.,  wilfully  dis- 
obeying the  reasonable  orders  of  the  defendant  given  in  the 
course  of  said  service,  or  by  habitually  neglecting  his  duties  in 
the  said  service  and  failing  to  perform  the  service,  or  by  dis- 
honestly converting  to  his  own  use  mon6y  which  he  had  re- 
ceived to  the  use  of  the  defendant,  and  the  defendant  therefore 
discharged  the  plaintiff  from  the  said  service]. 
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Defence.  rpj^^  defendant  was  induced  to  make  the  agreement  in  the 

.  statement  of  claim  alleged  [or  to  take  the  plaintiff  into  his  ser- 

incomprtence!^  "^ice]  by  the  plaintiff's  representing  and  warranting  that  he, 
the  plaintiff,  was  reasonably  competent  to  perform  the  duties 
of  (mentioning  the  capacity  in  which  he  was  employed) 
whereas  the  plaintiff  was  not  and  has  not  since  been  reason- 
ably competent  to  perform  the  said  duties  and  the  defendant 
therefore  rescinded  his  agreement  with  the  plaintiff  and  dis- 
missed the  plaintiff  from  his  said  service. 
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Another  form. 


For  a  form  of  claim  for  wrongful  dismissal  of  a  general 
agent  for  the  sale  of  a  cream  separator,  see  Olenn  v.  Rudd,  1902, 
3  0.  L.  R.  422. 
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Section  XXXVL — Mortgage. 

(Formal  parts:  see  No.  123.) 

/w  «F  ^ 

1.  Under  and  by  virtue  of  an  indenture  (or  other  docu-  ^o^^JorlX. 
merit),  dated.  &c.,  and  made,  &c.    [and  a  transfer  thereof, 

made  by  indenture,  dated,  &c.,  and  made,  &c.]  the  plaintiff  is 
a  mortgagee  [or,  an  equitable  mortgagee]  of  [or,  is  entitled 
to  a  lien  upon]  certain  freehold  property  [or  leasehold, 
or  other  property,  as  the  case  may  he]  therein  comprised,  being 
{insert  a  general  description  of  the  property),  for-securing 
the  sum  of  $  and  interest. 

2.  The  time  for  payment  has  elapsed,  and  no  sum  has  been 
paid  on  account  of  principal  or  interest,  [or,  $  has 
been  paid  on  account  of  principal,  and  $  on  account  of 
interest] . 

[Or  2.  By  the  said  mortgage  it  was  provided  that  in  de- 
fault of  the  payment  of  the  interest  secured  by  said  mortgage 
the  principal  thereby  secured  should  become  due  and  payable 
at  the  option  of  the  plaintiff,  and  default  has  been  made  in 
payment  of  the  interest  which  fell  due  on  the  day 

of  ]. 

3.  [//  so,  in  and  by  the  said  mortgage  the  defendant  cove- 
nanted to  pay  the  principal  money  thereby  secured  and  inter- 
est as  provided  in  the  said  mortgage]. 

4.  There  is  now  due  under  and  by  virtue  of  the  said  in- 
denture of  mortgage,  for  principal  money  the  sum  of  $  , 
and  for  interest  the  sum  of  $ 

5.  The  plaintiff  has  not  been  in  occupation  of  the  said 
mortgaged  premises,  or  of  any  part  thereof,  [or,  the  plaintiff 
has  been  in  the  occupation  of  the  premises,  or  of  some  part 
thereof,  from  the  day  of  ,  in  the  year 

to  the  day  of  ,  in  the  year  ] . 

6.  The  defendant  CD.  is  entitled  to  the  equity  of  redemp- 
tion in  the  said  lands  [or,  the  premises  subject  to  such  lien]. 

7.  By  the  said  mortgage  the  defendant  covenanted  that  on 
default  the  plaintiff  should  have  quiet  possession  of  the  lands 
comprised  in  the  said  mortgage  free  from  all  incumbrances, 
but  the  defendant  still  remains  in  possession  of  the  said  lands 
and  refuses  to  deliver  up  possession  thereof  to  the  plaintiff. 
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The  plaintiff  therefore  claims : 

1.  Payment  of  the  said  sum  of  $  and  interest 
thereon  and  the  costs  of  this  action,  and  in  default 
thereof  that  the  equity  of  redemption  in  the  said  lands 
may  be  foreclosed. 

*  [Or,  that  in  default  thereof  the  said  mortgaged 

premises  may  be  sold  and  the  proceeds  of  sale  applied 
in  or  towards  payment  of  the  said  debt  and  costs,  and 
that  the  defendant  CD.  may  be  ordered  to  pay  the 
balance  of  the  said  mortgage  debt  and  costs  after  de- 
ducting the  amount  realized  by  such  sale.] 

2.  Judgment  for  the  immediate  recovery  of  the  said 
sum  of  $  interest  and  costs  of  this  action. 

3.  Eecovery  of  possession  of  the  said  lands. 

4.  For  the  purposes  aforesaid  all  proper  directions 
to  be  given  and  accounts  taken. 

5.  Such  further  or  other  relief  as  the  nature  of  the 
case  may  require. 


{Formal  parts:  see  No.  123.) 

demption  ^^  ^-  Under  and  by  virtue  of  an  indenture  (or  other  docu- 

ment) bearing  date,  &c.,  and  made  between  (parties)  the 
plaintiff  is  entitled  to  the  equity  of  redemption  in  certain 
[freehold]  property  therein  comprised,  being  (insert  descrip- 
tion of  property)  which  was  originally  mortgaged  for  securing 
the  sum  of  and  interest  thereon. 

2.  The  defendant  CD.  is  now,  by  virtue  of  the  said  in- 
denture, dated  the  day  of,  &c.,  the  mortgagee  of  the 
said  lands,  and  entitled  to  receive  the  principal  money  and 
interest  remaining  due  upon  the  said  mortgage. 

3.  The  amount  of  principal  money  and  interest  now  due 
upon  the  said  mortgage  is  the  sum  of  or  thereabouts. 

4.  The  plaintiff  has  made,  or  caused  to  be  made,  an  appli- 
cation to  the  said  CD.,  to  receive  the  sum  of  ,  and  any 

/  costs  justly  payable  to  him  and  to  re-convey  the  said  mort- 
gaged property  to  the  plaintiff  upon  payment  thereof,  and  of 
any  costs  due  to  him  in  respect  of  the  said  security,  but  the 
said  CD.  refuses  so  to  do. 
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The  plaintiff  claims  : 

1.  To  redeem  the  said  mortgaged  property,  and  to 
have  a  re-conveyance  of  the  same  made  to  him  upon 
payment  of  the  principal  money  and  interest  and  costs 
due  and  owing  upon  the  said  mortgage. 

2.  For  the  purposes  aforesaid  all  proper  directions 
to  he  given  and  accounts  taken. 

3.  Such  further  or  other  relief  as  the  nature  of  the 
case  may  require. 


(Proceed  as  in  No.  293  to  end  of  'paragraph  2.) 

3.  On  the  14th  day  of  April,  19     ,  the  defendant  obtained  Claim  for  re- 
possession of  the  said  mortgaged  premises,  and  has  ever  since  chM^gingmort- 
continued  in  possession  and  in  receipt  of  the  rents  and  profits  gagee  with 
tnereoi.  dilapidation. 

4.  At  the  time  the  defendant  obtained  possession  of  the 
said  premises,  they  were  in  the  occupation  of  one  A.W.,  as  a 
tenant  to  the  plaintiff,  at  a  rental  of  $50  per  month;  and  the 
said  A.W.  was  a  careful  and  respectable  tenant,  and  had  al- 
ways paid  his  rent  punctually,  and  had  kept  the  said  premises 
in  proper  repair;  and  the  said  A.\V.  was  ready  and  willing 
and  offered  to  attorn  to  the  said  defendant  upon  the  same 
terms  as  he  had  held  the  said  premises  from  the  plaintiff ;  but 
the  defendant  refused  to  accept  his  attornment,  and  compelled 
him  to  quit  the  said  premises. 

5.  The  defendant  subsequently  rented  the  said  premises 
to  one  O.D.,  his  brother,  for  the  sum  of  $30  per  month  rent, 
and  the  said  O.D.  has  been  in  the  occupation  of  the  said 
premises,  at  such  rental,  since  the  1st  day  of  May,  19  ;  and 
the  defendant  refuses  to  give  the  plaintiff  credit  for  more  than 
the  said  rental  of  $30  per  month,  during  the  time  the  said 
O.D.  has  been  in  the  occupation  of  the  said  premises,  although 
such  rental  is  much  less  than  the  plaintiff  could  have  obtained 
for  the  said  mortgaged  premises  from  the  said  A.Tl'^,  and  from 
other  persons,  had  he  used  reasonable  care  and  diligence  in 
renting  the  said  premises,  as  the  defendant  well  knew  (a) . 

6,  The  said  O.D.  during  his  said  tenancy,  has  committed 
great  waste  and  destruction  upon  the  said  premises,  by  pulling 
down  and  removing  therefrom  a  certain  bam  and  stable,  and 

(a)  Merriam  v.  CronJc,  21  Gr.  60. 
F— 12 
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has  suffered  the  houses  and  buildings  upon  the  said  premises 
to  become  greatly  dilapidated ;  and  the  said  deJVndant  is  liable 
to  the  plaintiff  lor  the  said  waste  and  dilapidation. 

7.  The  plaintiff  claims  that  the  damages  he  has  sustained, 
by  reason  of  the  said  waste  and  dilapidation  of  the  said  mort- 
gaged premises,  ought  to  be  charged  against  the  defendant,  in 
taking  his  accounts  as  mortgagee  in  possession;  and  that  the 
defendant  is  also  chargeable  with  a  large  sum  for  rents  of  the 
said  premises,  which  he  might  have  received,  but  for  his  wilful 
neglect  and  default. 

(Add  prayer,  as  in  Form  No.  293,  to  the  end  of  paragraph 
1,  and  continue  thus. ) 

2.  An  account  with  yearly  rests  of  rents  and  profits 
of  the  premises  comprised  in  the  said  mortgage  re- 
ceived by  the  defendant  or  by  any  other  person  for  his 
use,  or  which,  without  his  wilful  neglect  and  default, 
might  have  been  so  received. 

3.  A  direction  that  an  inquiry  be  made  whether  the 
said  mortgaged  premises  have  become  depreciated,  by 
reason  of  the  waste  and  dilapidations  aforesaid,  to  any 
and  to  what  extent;  and  that  what  shall  appear  due  to 
the  plaintiff,  in  respect  of  such  depreciation,  be  set 
off  against  the  amount  which  may  be  found  due  to  the 
defendant  for  principal,  interest  and  costs;  and  that 
the  balance  (if  any)  in  favour  of  the  plaintiff,  may  be 
ordered  to  be  paid  by  the  defendant  to  the  plaintiff. 

(Add  clauses  2  and  3  of  claim,  as  i)n  form  No.  293.) 


(Formal  parts:  see  No.  123.) 

Claim  by  an  1.  On  or  about  the  12th  of  May,  19     ,  the  defendant  M.R., 

mort^&^le  b   ^^^^  ^^'  ^^''  ^li^d  to  the  plaintiff  for  the  loan  of  $150; 

depo^tf  for  ^  which  the  plaintiff  agreed  to  advance,  as  to  $100  forthwith, 

foreclosure  or  and  as  to  the  remaining  $50  when  the  defendant  should  apply 

for  the  same;  and  it  was  agreed  that  the  defendant  should 

give  his  promissory  note  for  the  said  sum  and  interest,  as 

hereinafter  mentioned;  and   should  deposit  the  title  deeds 

hereinafter  mentioned  as  a  further  security  for  such  loan. 

2.  The  plaintiff  accordingly  lent  and  advanced  to  the  de- 
fendant the  sum  of  $100  on  the  said  12th  of  May,  19  ;  and 
the  defendant  signed  and  delivered  to  the  plaintiff  bis  promis- 
sory note  in  the  words  and  figures  following:  (set  out  pro- 
missory note.) 
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3.  At  the  same  time  the  defendant  deposited  with  the 
plaintiff  the  title  deeds  relating  to  {describing  land)  which 
had  been  conveyed  to  the  defendant  in  fee  simple,  but  no 
memorandum  of  such  deposit  was  then,  or  has  since  been, 
given  to  the  plaintiff. 

4.  On  or  about  the  4th  of  June,  19  ,  the  defendant 
applied  to  the  plaintiff  to  advance  him  the  further  sum  of 
$50,  in  accordance  with  the  agreement  hereinbefore  stated; 
and  accordingly  the  plaintiff  advanced  the  defendant  the  said 
sum  of  $50  on  the  said  4th  of  June,  19  ;  and  the  defendant 
signed  and  delivered  to  the  plaintiff  a  promissory  note  in  the 
words  and  figures  following  (set  out  promissory  note). 

5.  In  or  about  the  month  of  June,  19  ,  the  defendant 
applied  to  the  plaintiff  to  advance  him  the  further  sum  of 
$60  for  a  week,  under  special  circumstances,  in  order  to  save 
him  the  expense  of  a  journey  to  London;  and  the  defendant 
agreed  to  repay  the  plaintiff'  the  sum  of  $60  in  a  week's  time, 
and  also  $10  for  the  accommodation.  The  plaintiff  accord- 
ingly advanced  and  paid  the  said  sum  of  $60  to  the  defendant ; 
who  at  the  same  time  gave  him  a  memorandum  in  the  words 
and  figures  following:  (set  out  memorandum). 

6.  The  defendant  made  default  in  payment  of  the  said 
sum  of  $60  and  interest ;  and  in  the  month  of  July  or  August, 
19  ,  the  plaintiff  had  an  interview  with  the  defendant,  and 
then  proposed  that  the  defendant  should  execute  to  him  a  legal 
mortgage  of  the  said  freehold  premises,  of  which  the  title 
deeds  had  been  so  deposited  as  aforesaid,  together  with  certain 
leasehold  property  at  C,  which  the  defendant  then  stated  he 
had  recently  agreed  to  purchase;  to  secure  the  said  several 
loans  and  interest  thereon,  at  the  rate  of  $5  per  cent,  per 
annum:  to  which  proposal  the  defendant  agreed;  but  such 
mortgage  was  never  completed. 

7.  The  whole  of  the  three  several  sums  of  $100,  $50,  and 
$60,  amounting  together  to  the  sum  of  $210,  together  with 
interest  thereon,  still  remains  due  from  the  defendant  to  the      , 
plaintiff. 

8.  The  defendant  subsequently  became  involved  in  pecun- 
iary difficulties;  and  on  or  about  the  18th  of  October,  19  , 
he  left  his  home,  and  has  not  since  been  seen  nor  heard  of, 
although  repeated  and  diligent  inquiries  have  been  made  for 
him. 

The  plaintiff  claims: 

1.  An  account  of  what  is  due  to  the  plaintiff  on  the 
security  of  the  said  deposit  of  deeds ;  and  that  the  de- 
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fendant  may  be  ordered  to  pay  to  the  plaintiff  what 
shall,  on  taking  the  said  account,  be  found  due  to 
him,  together  with  the  costs  of  this  action,  by  a  short 
day  to  be  appointed  for  that  purpose ;  and,  in  default 
of  such  payment,  that  the  defendant  may  be  foreclosed 
of  all  right  and  equity  of  redemption  in  the  said  here- 
ditaments at  E.  aforesaid. 

2.  A  conveyance  of  the  legal  estate  in  said  heredita- 
ments or  an  order  vesting  all  the  estate  and  interest 
of  the  defendant  in  the  plaintiff,  or  a  sale  thereof,  and 
the  application  of  the  produce  of  such  sale  to  the  satis- 
faction of  what  shall  be  found  due  to  the  plaintiff. 

3.  All  necessary  directions  for  the  above  purposes. 

4.  A  receiver  of  the  rents  and  profits  of  the  said  here- 
ditaments. 

5.  Such  further  or  other  relief  as  the  nature  of  the 
case  may  require. 


{Formal  parts:  see  No.  123.) 

S90  1-  Under  and  by  virtue  of  an  indenture  of  bargain  and 

Claim  by  per-  sale  bearing  date  the  11th  day  of  February,  in  the  year  19     , 

tatWe^of "de^"  ^^^  ^^^^  registered  in  the  Eegistry  Office  of  the  County  of 

ceased  mort-     Grey  on  the  8th  day  of  February,  in  the  year  19     ,  made  be- 

gagee  to  en-     tweenJR.E.,  since  deceased,  of  the  first  part,  the  plaintiff  his 

given  t'.  wife  of  the  second  part,  and  the  said  defendant  C.E.  of  the 

secure  main-     third  part,  the  said  R.E.J  for  the  expressed  consideration  of 

mortgagee  and  ^en  shillings  and  other  considerations  mentioned  in  the  second 

his  wife.  paragraph  hereof,  granted  to  the  said  defendant  C.E.,  in  fee, 

the  lands  and  premises  therein  mentioned,  being  composed  of 

the  (describe  lands),  and  the  plaintiff  released  her  dower  in 

the  said  lands. 

2.  The  object  of  the  said  R.E.  and  the  plaintiff  was  to 
secure  to  themselves  and  to  each  of  them  a  comfortable  sup- 
port and  maintenance  during  their  natural  lives  and  the  life 
of  the  survivor  of  them,  and  it  was  agreed  between  the  said 
R.E.,  the  plaintiff,  and  the  said  C.E.,  as  the  consideration  for 
the  conveyance  of  the  said  land  by  the  said  R.E.,  and  the  re- 
lease of  her  dower  therein  by  the  plaintiff,  that  the  said  C.E., 
his  heirs  and  assigns,  should  pay,  furnish  and  deliver  to  the 
said  R.E.  and  the  plaintiff  in  each  year  during  their  natural 
lives,  $30,  five  barrels  of  flour,  one  barrel  of  salt  pork,  thirty 
bushels  of  potatoes,  fodder  for  two  cows  and  six  sheep  every 
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winter,  and  provide  pasturage  for  two  sheep  during  the  en- 
suing summer,  haul  and  chop  firewood,  allow  to  the  said  R.E. 
and  the  plaintiff  four  acres  including  the  dwelling  house  and 
garden  on  said  Lot  twenty-three,  put  in,  cut  crop  and  barn  all 
produce  thereof  and  therefrom  on  or  before  the  1st  day  of 
January  in  each  and  every  year,  and  chop  firewood  for  the 
use  of  the  said  house  during  both  winter  and  summer,  and  in 
the  event  of  the  plaintiff  surviving  her  said  husband,  the  said 
C.E.  agreed  to  furnish  her  during  her  natural  life  with  the 
said  house,  land,  and  firewood  for  the  use  of  the  house,  and 
half  the  alDOve  provision,  that  is  to  say,  $15,  two  and  a  half 
barrels  of  flour,  half  a  barrel  of  salt  pork,  fifteen  bushels  of 
potatoes,  fodder  with  hay  for  one  cow,  and  three  sheep  every 
winter,  and  provide  pasturage  for  one  sheep  during  the 
summer. 

3.  With  the  object  and  intention  of  carrying  out  the  said 
agreement  and  securing  the  performance  thereof,  the  said  de- 
fendant C.E.,  by  indenture  of  bargain  and  sale  by  way  of 
mortgage,  bearing  date  the  11th  day  of  February,  19  ,  and 
duly  registered  in  the  Eegistry  Office  for  the  County  of  Grey, 
on  the  18th  day  of  February,  in  the  year  19  ,  granted  and 
conveyed  to  the  said  B.E.  the  elder  in  fee,  the  said  lands  and 
premises  for  securing  payment  annually  of  the  said  sum  of 
$30,  and  the  performance  annually  of  the  other  acts  and  con- 
ditions set  forth  in  the  second  paragraph  hereof,  to  and  for 
the  benefit  of  the  said  R.E.  the  elder  and  the  plaintiff,  as 
by  the  said  indenture,  reference  being  thereunto  had,  will 
more  fully  appear. 

4.  Upon  payment  annually  of  the  said  sum  of  $30,  to  the 
said  B.E.  and  the  plaintiff,  or  in  case  of  the  death  of  the  said 
E.E.  one-half  thereof  to  the  plaintiff,  and  upon  performance 
of  the  acts  and  the  furnishing  of  the  said  goods  and  chattels 
mentioned  in  the  second  paragraph  hereof,  the  said  mortgage 
was  to  become  void;  and  the  said  C.E.  covenanted  with  the 
said  R.E.  to  pay  the  said  sum  of  $30,  and  to  furnish  and  pro- 
vide the  plaintiff  with  the  said  goods  and  chattels,  house  and 
land,  fodder,  pasturage  and  firewood,  and  to  put  in,  cut  crop, 
and  barn  the  produce  thereof  and  therefrom  on  or  before  the 
1st  day  of  January  in  each  and  every  year,  and  chop  firewood 
for  the  use  of  the  said  house  during  both  winter  and  summer, 
or  in  case  of  the  death  of  either  of  them  the  said  R.E.  or 
8.E.  to  pay  and  furnish  one-half  of  the  said  sum  and  produce 
to  the  survivor. 

5.  The  plaintiff  was  not  made  a  party  to  the  said  mortgage, 
nor  did  the  said  C.E.  enter  into  any  covenant  with  her,  al- 
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though  it  was  intended  and  agreed  that  her  support  and  main- 
tenance in  lieu  of  dower  should  be,  as  the  plaintiff  submits 
that  it  in  fact  is,  charged  upon  the  said  lands. 

6.  The  plaintiff  would  not  have  released  her  dower  in  the 
said  lands  but  for  the  purpose  of  obtaining  and  securing  such 
maintenance  and  support. 

7.  On  or  about  the  19th  day  of  June,  in  the  year  19  ,  the 
said  R.E.  died  intestate,  leaving  him  surviving  the  plaintiff, 
his  widow,  and  the  said  defendants  C.E.,  J.E.,  F.E.,  D.E., 
8.E.  and  A.E.,  his  only  children  and  heirs-at-law ;  and  letters 
of  administration  of  the  estate  of  the  said  R.E.  were  duly 
granted  by  the  proper  Court  to  the  plaintiff,  and  she  is  now 
the  administratrix  of  his  estate. 

8.  Under  and  by  virtue  of  an  indenture  of  bargain  and 
sale  made  in  or  about  the  year  19  ,  and  duly  registered  in  the 
Eegistry  Office  of  the  County  of  Grey,  the  defendant  C.E.  con- 
vej^ed  to  the  said  defendant  J.E.  the  equity  of  redemption  in 
the  said  lands,  in  consideration  of  $1,000  and  subject  to  the 
said  mortgage. 

9.  No  payment  was  ever  made  by  the  said  C.E.  on  account 
of  the  said  annual  sum  of  $30  to  the  said  R.E.,  or  to  the  plain- 
tiff during  the  lifetime  of  the  said  R.E.,  nor  has  it  been  paid 
to  the  plaintiff,  as  his  administratrix,  since  his  death. 

10.  The  defendant,  C.E.  continued  to  reside  with  the  plain- 
tiff on  the  said  farm,  after  the  death  of  the  said  R.E.,  until 
the  spring  of  the  year  19  ,  and  the  plaintiff  during  that  time 
was  furnished  with  the  provisions  required  by  the  said  mort- 
gage to  be  supplied  to  her. 

11.  Since  the  spring  of  the  year  19  ,  the  plaintiff  has 
received  neither  money  nor  provisions  from  the  said  C.E.,  or 
J.E.,  or  from  any  other  person  on  their  or  either  of  their 
accounts,  but  therein  they  have  wholly  failed  and  made  de- 
fault, by  reason  whereof  the  plaintiff  submits  that  upon  the 
true  construction  of  the  proviso  hereinbefore  set  forth,  she  is 
entitled  to  call  in  and  have  paid  to  her  the  said  annual  sum 
of  money  and  the  value  of  the  goods  and  chattels  agreed  to 
be  furnished  and  supplied  for  her  maintenance. 

12.  The  plaintiff  further  submits  that  she  is  entitled  to 
have  an  account  taken  of  the  value  of  the  said  annual  main- 
tenance, and  to  have  the  same  paid  to  her. 

13.  The  said  R.E.  has  not,  nor  has  the  plaintiff  since  his 
death,  been  in  the  occupation  or  possession  of  the  said  lands 
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and  premises  or  any  part  thereof,  except  the  four  acres  men- 
tioned in  the  second  paragraph  hereof. 

14.  There  is  now  due  on  the  said  mortgage  for  principal 
and  interest,  the  sum  of  $400,  besides  the  value  of  the'  said 
annual  maintenance. 

15.  The  defendants,  some  or  one  of  them,  are  entitled  to 
the  equity  of  redemption  of  the  said  mortgaged  premises. 

The  plaintiff  claims : 

1.  An  account  to  be  taken  of  the  value  of  the  said 
annual  maintenance,  and  of  the  amount  due  and  pay- 
able to  the  plaintiff'  upon  the  said  mortgage. 

2.  An  order  or  direction  that  the  said  defendant 
G.E.  do  pay  the  same  and  the  costs  of  this  action,  and 
in  default  of  such  payment,  that  the  said  lands  or  a 
competent  part  thereof  be  sold;  and  the  proceeds 
applied  in  or  towards  payment  of  the  plaintiff's  said 
claim,  and  that  the  defendant  G.E.  do  pay  the  defici- 
ency (if  any)  after  the  said  sale. 

3.  For  the  purposes  aforesaid,  all  proper  directions 
to  be  given  and  accounts  taken. 

4.  Such  further  and  other  relief  in  the  premises  as 
may  seem  meet. 


{Formal  parts :  see  No.  123.) 

29T 

Between — S.M.  by  J.R.,  her  next  friend.  Plaintiff,  claim  by  per- 

Q  jj(J^  sonal  re  pre- 

P.E.,  M.C.,  and  S.C.E.,  P.E.,  and  P.E.  deceS  °^ 
infants   under   the  age  of    twenty-one  mortgagee  to 
years,  and  B.F.,  T.M.,  and  His  M^- l^TgiZZ 
jesty's  Attorney-General  for  the  Pro-  secure  pay- 
vince  of  Ontario,  Defendants,  ^f^^^^^y^^""' 

1.  Under  and  by  virtue  of  an  indenture  of  bargain  and  ancrof°mOTt- 
sale,  bearing  date  the  9th  day  of  September,  A.D.  19     ,  and  gageeand 
duly  registered   in   the   Eegistry   Office   of   the    County   of  ^'^®  ^*  ^^^^' 

on  the  26th  day  of  September,  fj^n?'^  ^ 
A.D.  19  ,  made  between  W.T.,  since  deceased,  of  the  first 
part,  the  plaintiff,  his  wife,  of  the  second  part,  and  the  said 
defendant  P.E.,  of  the  third  part,  the  said  W.T.,  for  the  ex- 
pressed consideration  of  $800,  granted  to  the  said  defendant 
P.E.,  in  fee,  and  the  plaintiff  released  her  dower  in,  the  lands 
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and  premises  therein  mentioned,  being  composed  of  (de- 
scribe lands). 

2.  No  part  of  the  said  consideration  was  ever  paid  in 
money,  but  the  object  of  the  said  W.T.  and  the  plaintiff  was 
to  secure  to  themselves  and  each  of  them  a  comfortable  support 
and  maintenance  during  their  natural  lives,  and  the  life  of  the 
survivor  of  them,  and  it  was  agreed  between  the  said  W.T., 
the  plaintiff,  and  the  said  P.E.,  as  the  consideration  for  the 
conveyance  of  the  said  land  by  the  said  W.T.,  and  the  release 
of  her  dower  therein  by  the  plaintiff,  that  the  said  P.E.,  his 
heirs  and  assigns,  should  furnish  and  deliver  to  the  said  W.T., 
in  each  year,  during  the  term  of  his  natural  life,  four  barrels  of 
merchantable  flour,  one  of  which  should  be  delivered  every 
three  months,  commencing  on  the  1st  day  of  October,  19  , 
and  also  one  barrel  of  merchantable  pork,  to  be  delivered  on 
the  1st  day  of  January  in  each  year ;  that  he  should  also  give 
the  said  W.T.  the  use  and  occupation  of  a  house  and  an  acre 
of  land  adjoining  it,  and  plough  the  said  land  yearly  for  him, 
and  should  also  yearly  furnish  and  deliver  to  the  said  W.T. 
sufficient  firewood  for  his  use  at  the  said  house,  and  should 
cut  the  same  if  the  said  W.T.  from  age  or  sickness  should  be 
unable  to  do  so ;  and  the  said  P.E.  further  agreed  to  keep  for 
said  W.T.  yearly,  two  cows,  and  to  furnish  him  yearly  with 
six  yards  of  flannel,  all  wool,  and  six  yards  mixed  with 
cotton,  and  in  the  event  of  the  plaintiff  surviving  her  said  hus- 
band, the  said  P.E.  agreed  to  furnish  her  with  the  said  house, 
land,  keep  of  cows,  firewood  and  flannel,  and  to  deliver  to  her 
two  barrels  of  flour  and  half  a  barrel  of  pork  during  each 
year  of  her  natural  life. 

3.  With  the  object  and  intention  of  carrying  out  the  said 
agreement,  and  securing  the  performance  thereof,  the  said  de- 
fendant, P.E.,  by  indenture  of  bargain  and  sale,  by  way  of 
mortgage,  bearing  dale  the  9th  day  of  September,  A.D.  19  , 
and  duly  registered  in  the  County  of 

on  the  3rd  day  of  February,  A.I).  19  ,  granted  and  con- 
veyed to  the  said  W.T.,  in  fee,  the  said  lands  and  premises 
for  securing  payment  of  $800  and  interest  by  the  said  P.E.  to 
the  said  W.T.,  on  the  1st  day  of  January  next  ensuing  the  date 
thereof. 

4.  In  lieu  of  payment  of  the  said  sum  of  $800  and  interest, 
and  as  an  alternative  condition,  upon  the  fulfilment  of  which 
the  said  mortgage  should  become  void,  it  was  expressed  in  the 
proviso  for  repayment  that  the  said  P.E.  might  substitute  the 
performance  of  the  acts  and  the  furnishing  of  the  said  goods 
and  chattels  mentioned  in  the  second  paragraph  hereof,  and 
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the  said  P.E.  covenanted  with  the  said  W.T.  to  pay  the  sum 
of  $800,  or  to  perform  the  said  acts  and  furnish  the  said  provi- 
sions to  the  said  W.T.  and  to  the  plaintiff. 

5.  The  plaintiff  was  not  made  a  party  to  the  said  mort- 
gage, nor  did  the  said  P.E.  enter  into  any  covenant  with  her, 
although  it  was  intended  and  agreed  that  her  support  and 
maintenance  in  lieu  of  dower  should  be,  as  the  plaintiff  sub- 
mits that  it  in  fact  is,  charged  and  secured  upon  the  said  lands. 

6.  The  plaintiff  would  not  have  released  her  dower  in  the 
said  land  but  for  the  purpose  of  obtaining  and  securing  such 
maintenance  and  support. 

7.  On  or  about  the  14th  day  of  February,  A.D.  19  ,  the 
said  ^Y.T.  died  intestate,  leaving  him  surviving  the  plaintiff, 
his  widow,  who  is  the  8.T.  mentioned  in  the  proviso  in  the  said 
mortgage  contained,  and  letters  of  administration  to  the  estate 
of  the  said  W.T.  were  duly  granted  by  the  proper  Court  to  the 
plaintiff,  and  she  is  now  the  administratrix  of  his  estate. 

8.  Subsequently  to  the  death  of  the  said  W.T.,  the  plain- 
tiff intermarried  with  and  became  the  wife  of  the  said  defen- 
dant T.M. 

9.  No  part  of  the  said  sum  of  $800  and  interest  was  ever 
paid  by  the  said  defendant  P.E.  to  the  said  W.T.  in  his  life- 
time, nor  has  it  been  paid  to  the  plaintiff,  as  the  administra- 
trix of  his  estate,  since  his  death, 

10.  The  defendant  P.E.  did,  during  the  lifetime  of  the 
said  W.T.,  deliver  to  him  the  goods,  provisions  and  chattels, 
and  perform  the  work  and  labour  in  the  said  proviso  men- 
tioned. 

11.  Upon  and  after  the  decease  of  the  said  W.T.,  the  said 
P.E.  did  not  furnish,  and  has  not  furnished  or  provided  the 
plaintiff  with  the  goods  and  chattels,  or  the  house  and  land, 
agreed  to  be  furnished  and  provided  during  the  term  of  the 
plaintiff's  life,  but  therein  has  wholly  failed  and  made  default, 
by  reason  whereof  the  plaintiff  submits  that  upon  the  true 
construction  of  the  proviso  hereinbefore  set  forth,  she  is  en- 
titled to  call  in  and  have  paid  to  her  the  whole  of  the  money 
and  interest  secured  by  the  said  mortgage. 

12.  The  plaintiff  further  submits,  that  even  if  this 
Honourable  Court  should  not  be  of  opinion  that  she  is  entitled 
to  call  in  and  have  paid  to  her  the  whole  of  said  principal 
money  and  interest  secured  by  said  mortgage,  yet  she  is  never- 
theless entitled  to  have  an  account  taken  of  the  value  of  the 
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said  annual  maintenance,  and  to  have  the  same  paid  to  her  by 
the  said  defendants,  or  that  she  is  entitled  to  have  the  value 
of  her  dower  in  the  said  lands  ascertained  and  paid  to  her  by 
the  said  defendants. 

13.  The  said  W.T.  was  not,  nor  has  the  plaintiff  since  his 
death,  been  in  the  occupation  or  possession  of  the  said  lands 
and  premises  or  any  part  thereof. 

14.  There  is  now  due  upon  the  said  mortgage  for  principal 
),  and  for  interest  $500. 

15.  The  defendant  P.E.  granted  and  released  his  equity 
of  redemption  in  the  said  lands  to  his  son,  J.E.,  but  the  con- 
veyance thereof  has  not  been  registered.  The  said  J.E.  after- 
wards, and  on  or  about  the  19th  day  of  July.  A.D.  19  ,  died 
intestate,  leaving  his  widow,  and  the  above  named  defendant 
M.C.  (who  has  since  intermarried  with  and  become  the  wife 
of  the  defendant  B.F.C.),  and  the  defendants  8.C.E.,  P.E. 
and  C.E.,  his  children  and  heirs-at-law,  infants  within  the  age 
of  twenty-one  years,  him  surviving. 

16.  The  said  ^Y.T.  has  no  relatives  or  connections  in  On- 
tario except  the  plaintiff,  and  the  plaintiff'  has  been  unable 
to  ascertain  or  discover  his  heirs-at-law  or  next  of  kin. 

17.  The  defendants,  or  some  of  them,  are  entitled  to  the 
equity  of  redemption  of  the  said  mortgaged  premises. 

The  plaintiff  claims : 

1.  An  account  of  the  principal  money  and  interest 
due  upon  the  said  mortgage,  and  an  order  or  direction 
that  the  defendants  do  pay  the  same,  and  in  default 
of  such  payment  that  the  equity  of  redemption  in  the 
said  lands  and  premises  be  foreclosed. 

2.  Or  an  account  of  the  value  of  the  said  annual 
maintenance,  or  the  value  of  the  dower  of  the  plaintiff 
in  the  said  lands  at  the  time  of  the  death  of  her  said 
husband,  and  an  order  or  direction  that  the  said  de- 
fendants do  pay  the  same,  and  in  default  thereof  that 
the  equity  of  redemption  in  the  said  lands  may  be  fore- 
closed. 

3.  The  costs  of  this  action. 

4.  For  the  purposes  aforesaid  all  proper  directions  to 
be  given  and  accounts  taken. 

5.  Such  further  and  other  relief  in  the  premises  as 
may  seem  meet. 
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(Formal  parts:  see  No.  12.3.) 

ir  Under  and  by  virtue  of  an  indenture  dated  the  10th  Claim  against 
day  of  November,  A,D.  19     ,  and  duly  registered  in  the  Regis-  atives  of  de- 
try  OfBce  of  the  County  of  Wentworth,  on  the  11th  day  of  the  ceased  mort- 
sanie  month,  made  between  one  D.W.,  therein  described,  of  the  of  mortgaged^ 
first  part;  A.W.,  wife  of  the  said  DAY.,  who  joined  in  the  said  premises  and 
indenture  for  the  purpose  of  barring  her  dower  only,  of  the  [rat^orTof 'his 
second  part,  and  the  plaintiif  of  the  third  part.     The  plain-  estate  in  the 
tiif  is  a  mortgagee  of  all  and  singular  (describe  the  lands),  ^^^^^  * 
for  securing  payment  of  the  sum  of  $1,000  and  interest  at 
the  rate  of  six  per  cent,  per  annum,  which  the  said  D.W. 
by  the  said  indenture  covenanted  to  pay  as  follows,  that 
is  to  say,  the  said  principal  sum  at  the  end  of  eight  years  from 
the  17th  day  of  January,  19     ,  and  the  interest  yearly  at  the 
rate  aforesaid  on  the  27th  day  of  the  month  of  January  in 
each  year  so  long  as  the  principal  sum  should  remain  uiipaid, 
the  first  of  such  payments  to  be  made  on  the  27th  day  of 
January,  19     . 

2.  The  sum  of  $210  has  been  paid  on  account  of  interest 
and  nothing  on  account  of  principal. 

3.  The  plaintiff  has  not  been  in  the  occupation  of  the 
said  premises  or  any  part  thereof. 

4.  There  is  now  justly  due  upon  the  said  security  for 
principal  $1,000  and  for  interest  $258.34. 

5.  On  or  about  the  24th  day  of  November,  A.D.  19  ,  the 
said  D.W.  departed  this  life,  having  first  duly  made  and  pub- 
lished his  last  will  and  testament  in  writing  duly  executed 
so  as  to  pass  real  estate  according  to  the  laws  of  this  Province, 
and  thereby,  after  making  his  debts  a  charge  upon  all  his  real 
and  personal  estate,  he  devised  the  said  lot  number  9  to  his 
daughter  the  said  defendant  i¥.*.S'.^  wife  of  the  said  defendant 
W.S.;  the  said  lot  number  10  to  his  son.  the  said  defendant 
J.W.;  and  the  said  lot  number  7  to  his  daughter,  the  said 
defendant  M.M.,  wife  of  the  said  defendant  R.M.,  during 
her  natural  life,  and  after  her  decease  to  the  said  defendant 
D.M.  and  his  heirs. 

6.  The  said  defendants,  in  the  last  paragraph  mentioned, 
or  some  of  them,  are  entitled  to  the  equity  of  redemption  of 
the  said  mortgaged  premises. 

7.  The  said  testator  appointed  his  wife,  the  said  defendant 
A.W.,  and  the  defendants  C.A.8.  and  J.G.,  executrix  and  ex- 
ecutors of  his  said  will,  and  on  or  about  the  12th  day  of 
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December,  19  ,  the  said  three  defendants  last  named  obtained 
letters  probate  from  the  proper  court  in  that  behalf  of  the 
said  will,  and  have  taken  upon  themselves  the  execution 
thereof. 

8.  The  said  mortgaged  premises  are  a  scanty  security  for 
the  principal  and  interest  due  upon  the  said  mortgage,  and  it 
may  be  necessary  to  have  the  estate  of  the  said  D.W.  admin- 
istered and  the  proceeds  applied  in  payment  of  his  debts,  in- 
cluding that  of  the  plaintiff,  under  the  order  and  direction  of 
this  Honourable  Court. 

9.  The  said  defendants,  A.W.,  S.W.  and  O.W.,  are  devisees 
under  the  said  will  of  all  the  lands  of  the  said  testator  other 
than  those  comprised  in  the  said  mortgage. 

Your  plaintiff  claims : 

1.  Payment  of  the  said  mortgage  debt  and  interest 
and  the  costs  of  this  action. 

2.  An  order  or  direction  that  in  default  the  said 
mortgaged  premises  be  sold  and  the  proceeds  thereof 
applied  in  or  towards  such  payment  as  aforesaid. 

3.  If  necessary  an  order  for  the  administration  of 
the  real  and  personal  estate  of  the  said  D.W.,  under 
the  direction  of  this  Court  for  the  benefit  of  the  plain- 
tiff and  the  other  creditors  of  the  said  D.W.,  deceased. 

4.  For  the  purposes  aforesaid  all  proper  directions  to 
be  given  and  accounts  taken, 

5.  Such  further  and  other  relief  in  the  premises  as 
the  circumstances  of  the  case  may  require. 


Section  XXXVII. — Merchant  Shipping  Act,  1894  (a). 

399  (Formal  parts:  see  No.  123.) 

tation  of  1.  The  plaintiffs  are  the  owners  of  the  British  brig  "  Edith 

liability  of      Marv,"  of  248  tons  burthen,  as  per  register. 

ship-owner,  ''  ^         jr  o 

under  the  2.  The  said  brig  '^ Edith  Mary"  was,  on  Saturday,  the 

Shipping  Acts  13th  February,  19    ,  on  a  voyage,  bound  northward,  in  ballast; 

and  during  a  severe  gale  of  wind  on  that  day,  when  off  Port 

Hope,  the  said  brig  came  into  collision  with  a  vessel  called 

"The   Thomas   Barker;"   and  by   such   collision   the   said 

(o)  Imp.  Act  57-58  Vict.  c.  60.    See  s.  503. 
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"  Thomas  Barker  "  was  sunk  and  totally  lost,  and  all  the  crew 
but  two  were  drowned. 

3.  The  said  "Thomas  Barker"  was  the  property  of  the 
defendant  T.B. ;  and  the  vessel  was  laden  with  coal,  the  pro- 
perty of  the  defendants  the  C.G.C.,  L.  There  was  not  any 
passenger  on  board  the  said  "  Thomas  Barker/' 

4.  The  defendants  E.B.,  E.T.S.,  J.B.,  M.B.,  A.C.E., 
M.B.,  and  M.P.,  are  respectively  the  legal  personal  representa- 
tives of  T.D.,  T.B.S.,  J.B.,  J.B.,  R.E.,  W.B.,  and  B.F.,  who 
formed  seven  of  the  crew  of  the  said  "  Thomas  Barker,"  and 
who  were  respectively  drowned.  J.D.,  another  of  the  crew  of 
the  said  "  Thomas  Barker,"  was  drowned,  but  he  has  not  any 
legal  personal  representative.  The  defendants,  W.O.W.  and 
J.M.D.,  the  only  other  members  of  the  crew,  survived  the 
said  collision,  and  are  now  living.  All  the  crew  of  the  said 
"  Thomas  Barker  "  had  on  board  the  said  vessel,  at  the  time 
of  the  said  collision,  clothes,  sea  chests,  bedding,  and  other 
chattels. 

5.  No  passengers  or  cargo  were  on  board  the  "  Edith 
Mary  "  at  the  time  of  the  collision  aforesaid. 

6.  The  defendant  T.B.  has  threatened  to  take  proceedings 
against  the  plaintiffs,  as  owners  of  the  "  Edith  Mary,"  to  re- 
cover from  them  a  very  large  sum  for  the  loss  incurred  by 
him  through  the  said  collision.  The  defendants,  E.D.,  E.T.8., 
J.B.,  M.B.,  A.t'.E.,  M.B.,  and  J/.7^.,  have  severally  commenced 
actions  in  the  High  Court  of  Justice,  against  the  plaintiffs,  to 
recover  from  them  very  large  sums  of  money  by  reason  of  the 
loss  of  the  lives  of  the  seamen  aforesaid,  and  the  loss  of  their 
clothes  and  property ;  and  such  proceedings  are  still  pending. 
The  defendants  W.C.W.  and  J.M.D.  also  threaten  proceedings 
against  the  plaintiffs  for  the  loss  of  their  clothes  and  baggage ; 
and  the  defendants,  the  C.G.C.,  L.  claim  a  large  sum  of  money 
from  the  plaintiffs  for  the  loss  of  the  cargo  of  the  "  Thomas 
Barker  "  by  the  collision  aforesaid. 

7.  The  total  amount  of  the  said  several  claims  exceeds 
the  sum  of  $17,982,  which  is  the  value  of  the  "  Edith  Mary," 
reckoned  at  £15  sterling  per  registered  ton. 

8.  The  plaintiffs  admit  that  they  are  answerable  in  dam- 
ages in  respect  of  the  matters  aforesaid  in  the  manner  men- 
tioned in  Part  viii.  of  "  The  Merchant  Shipping  Act,  1894," 
to  the  extent  of  £8  sterling  per  registered  ton  of  the  "  Edith 
Mary''  in  respect  of  the  claims  aforesaid  other  than  those 
in  respect  of  the  loss  of  the  lives  of  the  seamen  aforesaid,  and 


190  FORMS   OF   PLEADINGS — MECHANICS'   LIENS,    ETC. 

in  no  event  to  a  greater  extent  than  £15  per  registered  ton 
of  the  said  "  Edith  Mary  "  in  respect  of  all  the  claims  afore- 
said, and  they  are  desirous  of  having  such  limit  of  liability 
declared,  and  the  amount  thereof  distributed,  under  the  direc- 
tion of  this  Honourable  Court. 

The  plaintiffs  claim : 

1.  A  declaration  of  the  amount  of  the  plaintiffs'  lia- 
bility in  respect  of  the  matters  aforesaid,  according 
to  the  said  Act,  and  an  order  or  direction  for  the  distri- 
bution of  the  same  between  the  defendants,  and  all 
other  persons  who  shall  establish  claims  against  the 
plaintiffs  in  respect  of  the  matters  aforesaid,  by  and 
under  the  direction  of  this  Honourable  Court. 

3.  An  order  staying  the  said  actions  so  already  com- 
menced as  aforesaid,  or  consolidating  the  same  with 
this  action  and  restraining  the  defendants  and  each  of 
them  from  commencing  and  prosecuting  any  other 
action  or  actions  against  the  plaintiffs,  or  any  of  them, 
touching  the  matters  aforesaid,  or  any  of  them. 

3.   {General  relief,  see  No.  298.) 


.300 


Section  XXXVIII. — Mkchanics'  Likns,  Etc. 

(Formal  parts:  see  No.  123.) 


£ce"'mechan.         "^^  plaintiff  resides  at  the  City  of  Toronto,  in  the  County 
ic's  lien,  (a)     of  York,  and  is  a  builder. 

1.  On  or  prior  to  the  11th  day  of  November,  19  ,  the  de- 
fendant was  and  she  has  ever  since  remained  and  now  is  the 
lessee  of  certain  leasehold  premises  in  the  City  of  Toronto,  in 
the  County  of  York,  more  particularly  described  in  the  claim 
or  lien  hereinafter  set  forth. 

2.  On  or  about  the  said  11th  day  of  November,  the  plain- 
tiffs, who  are  mechanics,  at  the  request  of  the  said  defendant, 
agreed  to  perform  certain  work  and  to  furnish  certain  ma- 
terials for  the  erection  of  a  brick  hotel  upon  the  said  knd  for 
the  said  defendant,  and  there  was  no  agreement  between  the 
said  defendant  and  the  plaintiffs  that  the  plaintiffs  should  not 
be  entitled  to  a  lien  upon  the  said  lands  and  buildings  for  the 
price  t)f  the  said  work  and  materials. 

(a)    See  also  Forms  622  to  625  and  R.  S.  0. 1897,  c.   153. 
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3.  In  pursuance  of  the  said  agreement,  the  plaintiffs  did 
do  a  large  amount  of  work  upon  and  did  furnish  large  quan- 
tities of  materials,  which  were  used  in  and  about  the  erection 
of  the  said  brick  hotel  upon  the  said  lands,  to  the  value  of 
$18,000,  and  completed  the  same  on  or  about  the  4th  day  of 
September,  19  ,  whereby  the  defendant  became  indebted  to 
the  plaintiffs  for  the  said  work  and  materials  in  the  said  sum 
of  $18,000. 

4.  The  sum  of  $15,000  has  been  paid  on  account  of  the  said 
sum  of  $18,000,  leaving  a  balance  of  $3,000  still  due  and 
payable  to  the  plaintiffs. 

5.  On  the  completion  of  the  said  work  the  plaintiffs  be- 
came and  are  entitled  to  a  lien  on  the  said  lands  for  the  said 
sum  of  $3,000,  under  the  provisions  of  "  The  Mechanics'  and 
Wage-earners'  Lien  Act." 

6.  On  or  about  the  21st  day  of  September,  19  ,  the  plain- 
tiffs, in  pursuance  of  the  said  Act,  caused  to  be  filed  in  the 
Registry  Office  in  and  for  the  City  of  Toronto  a  statement  of 
their  said  claim,  which  statement  is  in  the  words  and  figures 
following,  that  is  to  say: 

"  J.E.,  of  the  City  of  Toronto,  in  the  County  of  York,  Claim  regis- 
builder,  and  ^Y.B.,  of  the  same  place,  bricklayer,  under  '  The  ^red.  (6) 
Mechanics'  and  Wage-earners'  Lien  Act,'  claim  a  lien  upon 
the  estate  or  interest  of  M.A.T.,  of  the  said  City  of  Toronto, 
in  respect  of  the  following  work  and  materials,  that  is  to  say : 

To  amount  of  contract $17,000 

Bill  of  Extras. 

To  extra  stone  in  foundation 500 

To  brick  pointing 200 

To  second  flats  of  extra  ^  bricks  in 

thickness 300 

$18,000 

Dec.    1. — By  cash $2,000 

Dec.  22.— By  cash 1,000 

19     . 

Jan.    5. — By  cash 5,000 

July    6.— By  cash 7,000 

15,000 

Balance $  3,000 

(6)   See  also  Forms  Nos.  1-3  of  R.  S.  O.    1897,  c.  153. 
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Where  prior- 
ity over  a 
mortgagee 
is  claimed. 


Claim  conse- 
quent thereon. 


— which  work  was  done  and  materials  provided  for  the  said 
M.A.T.  on  or  before  the  4th  day  of  September,  A.D.  19  , 
the  amount  claimed  to  be  due  or  become  due  is  the  sum  of 
$3,000;  the  description  of  the  land  to  be  charged  is  as  fol- 
lows:— All  and  singular  {describe  lands.) 

Dated  at  the  City  of  Toronto,  in  the  County  of  York,  this 
21st  day  of  September,  A.D.  19     . 

(Signed)  J.  E.  [L.S.] 

{Signed,)  W.B.  [L.S.] 

Witness,  ) 

{Signed).  ) 

— ^which  statement  was  verified  by  an  affidavit  of  the  plaintiffs,^ 
sworn  before  a  Commissioner  for  taking  affidavits  in  the  said 
County  of  York,  as  required  by  the  said  statute. 

7.  The  lands  referred  to  in  the  first  paragraph  hereof, 
and  particularly  described  in  the  said  claim  or  lien  herein- 
before set  forth,  are  the  lands  occupied  by  and  usually  en- 
joyed with  the  said  hotel. 

[8.  The  said  lands  are  subject  to  a  mortgage  made  by 
to  the  defendant  CD.,  dated  the  day  of  and  re- 

gistered on  the  day  of         ,  which  said  mortgage  is  prior 

to  the  lien  of  the  plaintiff,  but  the  plaintiff  claims  that  the 
work  done  and  material  provided  by  the  plaintiff  upon  the 
said  land  and  for  which  he  is  entitled  to  a  lien,  as  aforesaid, 
have  increased  the  selling  value  of  the  said  land,  and  that 
under  the  provisions  of  the  said  Act,  to  the  extent  which  such 
selling  value  has  been  increased,  the  plaintiff's  lien  is  entitled 
to  priority  over  the  said  mortgage  of  the  said  defendant  CD.] 

The  plaintiff  claims: 

1.  An  order  that  the  defendant  {the  owner)  do  pay 
to  the  plaintiff  the  said  sum  of  $3,000,  together  with 
interest  thereon  and  the  costs  of  this  action. 

2.  An  order  or  direction  that  in  default  of  such 
payment  the  estate  and  interest  of  the  said  {owner) 
in  the  said  lands  and  buildings,  or  a  competent  part 
thereof,  may  be  sold  and  the  proceeds  thereof  applied 
in  pa3Tiient  of  the  plaintiff's  debt  and  the  costs  of  this 
action. 

[2a.  That  the  extent  to  which  the  selling  value  of 
the  said  land  has  been  increased  by  the  work  and  ma- 
terials of  the  plaintiff  and  other  lienholders  of  the 
same  class,  may  be  ascertained,  and  that  the  defendant 
CD.  {the  mortgagee)  may  be  ordered  to  pay  the  sunt 
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f  SO  ascertained  into  Court  to  be  applied  towards  the 

satisfaction  of  the  lien  of  the  plaintiff  and  the  other 
lienholders  of  the  same  class,  and  in  default  that  the 
said  land  may  be  sold,  freed  from  the  said  mortgage, 
and  that  the  increased  price  realized  from  such  sale 
by  reason  of  the  work  and  materials  of  the  plaintiffs 
and  other  lien  holders  of  the  same  class  aforesaid  may 
be  ascertained  and  applied  towards  the  payment  of 
the  liens  of  the  plaintiff  and  other  lien  holders  of  the 
same  class.] 

3.  For  the  purposes  aforesaid  all  proper  directions 
to  be  given  and  accounts  tal^en. 

4.  Such  further  and  other  relief  as  may  seem  meet. 


Section  XXXIX.— Negligence. 

[Formal  parts:  see  No.  123.1 

301 

1.  The  plaintiff  is  a  shoemaker,  carrying  on  business  at  Claim  for  per- 
Toronto.    The  defendant  is  a  soap  and  candle  manufacturer  !?°^^„i°l^"iT 

r  through  negii- 

at  the  same  place.  gence. 

2.  On  the  23rd  May,  19  ,  the  plaintiff  was  walking  east- 
ward along  the  south  side  of  King  Street,  in  the  City  of  To- 
ronto, at  about  3  o'clock  in  the  afternoon.  He  was  obliged 
to  cross  Yonge  Street,  which  is  a  street  running  into  King 
Street  at  right  angles  thereto.  While  he*  was  crossing  this 
street,  and  just  before  he  could  reach  the  foot  pavement  on 
the  further  side  thereof,  a  two-horse  van  of  the  defendants 
under  the  charge  and  control  of  the  defendant's  servants,  was 
negligently,  suddenly  and  without  any  warning,  turned  at  a 
rapid  and  dangerous  pace  out  of  King  Street  into  Yonge 
Street.  The  pole  of  the  van  struck  the  plaintiff  and  knocked 
him  down,  and  he  was  much  trampled  upon  by  the  horses. 

3.  By  the  blow  and  fall  and  trampling  the  plaintiff's  left 
arm  was  broken,  and  he  was  bruised  and  injured  on  the  side 
and  back,  as  well  as  internally,  and  in  consequence  thereof 
the  plaintiff  was  for  4  months  ill  and  suffering,  and  unable 
to  attend  to  his  business,  and  incurred  heavy  medical  and 
other  expenses,  and  sustained  great  loss  of  business  and  pro- 
fits. 

The  plaintiff  claims  $       damages,  and  his  costs  of  action. 

F— 13 
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303 

Defence  to 

foregoing 

claim. 


[Formal  parts:  see  No.  125.] 

1.  The  defendant  denies  that  the  van  was  the  defendant's 
van,  or  that  it  was  under  the  charge  or  control  of  the  defend- 
ant's servant.  The  van  belonged  to  John  Smith,  of  , 
a  carman  and  contractor,  employed  by  the  defendant  to  carry 
and  deliver  goods  for  him;  and  the  persons  under  whose 
charge  or  control  the  said  van  was  were  the  servants  of  the 
said  John  Smith. 

2.  The  defendant  denies  that  the  van  was  turned  out  of 
King  Street  either  negligently,  suddenly,  or  without  warning, 
or  at  a  rapid  or  dangerous  pace. 

3.  The  defendant  says  that  the  plaintiff  might  and  could 
by  the  exercise  of  reasonable  care  and  diligence,  have  seen  the 
van  approaching  him,  and  have  avoided  any  collision  with  it. 


[Formal  parts:  see  No.  123.] 

RaUwr?o"'*        ^'  "^^^  plaintiff  is,  &c. 

by  passenger  2.  The  defendants  are  a  railway  company  incorporated  (as 

injuries.  ^o,y  06  the  cose)  and  empowered  to  carry  passengers  as  com- 

mon carriers. 

3.  The  plaintiff  on  the  day  of  >  19  j  purchased 
from  the  defendants  a  first  class  ticket  for  a  passage  by  the 
defenda;nts'  railway,  and  thereby  became  a  passenger  for  the 
purpose  of  being-  carefully  carried  by  the  defendants  upon 
their  said  railway,  from              to 

4.  Whilst  the  plaintiff  was  such  passenger  the  train  on 
which  the  plaintiff  was  being  carried  came  into  collision  with 
a  truck  which  had  been  left  upon  the  track  by  the  negligence 
of  the  defendants'  servants  [or  by  the  negligence  of  the  de- 
fendants' servants  in  not  stopping  the  train  before  it  so  came 
into  collision  with  the  said  truck] . 

5.  The  car  in  which  the  plaintiff  was  being  carried  was 
by  such  collision  thrown  from  the  rails,  overturned  and 
thrown  down  an  embankment,  by  reason  of  which  the  plain- 
tiff received  injuries  (giving  the  particulars). 

6.  The  plaintiff  has  in  consequence  been  put  to  expense 
[or  has  incurred  liability]  for  medical  attendance  and  his 
transport  to  and  from  the  hospital  at  ,  and  his  ex- 
penses there  during  a  period  of  weeks,  and  has  been 
during  that  time  prevented  from  attending  to  his  business 
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which  is  that  of  (as  may  be  the  case)  and  has  lost  the  profits 
which  he  would  have  earned  in  his  said  business  {giving  par- 
ticulars where  practicable.) 

[Or.  6.  By  reason  of  the  injuries  aforesaid  the  plaintiff 
is  permanently  crippled  and  disabled  from  pursuing  his  busi- 
ness, and  has  suffered  great  pain  and  has  also  suffered  and 
will  suffer  great  loss  and  damage  in  his  business.] 

The  plaintiff  claims  $        damages,  and  his  costs  of  action. 


[Formal  parts:  see  No.  123.] 

1.  The  defendants  are  carriers  of  passengers  upon  a  rail- 
way from  Toronto  to 

2.  In  January,  19  ,  the  plaintiff  took  a  ticket  from  To- 
ronto to  ,  and  was  received  by  the  defendants  as  a 
passenger  to  be  by  them  safely  carried  in  a  train  which  started 
from  Toronto  for 

3.  Owing  to  the  negligence  of  the  defendants  in  the  man- 
agement of  their  railway,  the  train  in  which  the  plaintiff 
was  travelling  came  into  collision  with  an  engine,  at  a  short 
distance  from  Toronto. 

4.  The  plaintiff  was  thrown  from  his  seat  by  the  said  colli- 
sion, and  much  injured  about  the  head,  and  had  his  right  arm 
broken. 

5.  [The  following  paragraphs  may  be  introduced  by 
amendment  to  meet  defence  infra.  The  defendants  allege  that 
the  plaintiff  accepted  the  sum  of  $300  in  full  satisfaction  of 
all  cause  of  action  which  he  might  have  on  account  of  the  said 
collision,  but  the  facts  are  as  follows : 

G.  A  short  time  after  the  collision  an  officer  of  the  de- 
fendants procured  the  plaintiff  to  accept  the  said  sum  in 
satisfaction  by  fraudulently  representing  that  his  injuries  were 
of  a  temporary  nature,  and  that  if  they  should  afterwards  turn 
out  to  be  more  serious  than  he  anticipated,  he  would  still  be 
able  to  obtain  further  compensation  from  the  defendants. 

7.  The  plaintiff,  fully  believing  the  said  representations, 
and  acting  upon  the  faith  thereof,  was  induced  thereby  to  ac- 
cept the  said  sum  in  satisfaction,  and  then  accepted  the 
same,  subject  to  the  express  condition  that  he  should  not 
thereby  exclude  himself  from  further  compensation  from  the 
defendants  if  his  injuries  should  prove  more  serious  than  he 
then  anticipated. 
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Another  form. 
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8.  After  the  acceptance  of  the  said  sum  in  satisfac- 
tion, the  injuries  suffered  by  the  plaintiff  in  the  collision  did 
turn  out  to  be  more  serious  than  was  anticipated  at  the  time 
aforesaid,  and  thereupon  the  plaintiff  commenced  the  present 
action.] 

The  plaintiff  claims  $       damages,  and  his  costs. 
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Defence  to 

foregoing 

claim. 


[Formal  parts:  see  No.  125.] 

1.  Shortly  after  the  collision  referred  to  in  the  statement 
of  claim,  one  of  the  officers  of  the  defendants  called  upon  the 
plaintiff  for  the  purpose  of  ascertaining  from  him  whether  he 
intended  to  make  any  claim  against  the  defendants  arising 
out  of  the  said  collision. 

2.  At  such  interview  the  plaintiff  informed  the  said  officer 
that  he  did  intend  to  make  a  claim  against  the  defendants 
arising  out  of  the  said  collision;  and  it  was  there  and  then 
agreed  between  the  plaintiff  and  the  said  officer  acting  on  be- 
half and  by  the  authority  of  the  defendants,  that  in  considera- 
tion that  the  defendants  would  pay  to  the  plaintiff  a  sum  of 
$300,  he,  the  plaintiff,  would  accept  such  sum  from  the  de- 
fendants in  full  satisfaction  and  discharge  of  all  cause  of 
action  which  he  had  or  might  have  against  the  said  defendants 
on  account  of  the  said  collision. 

3.  Thereupon  the  said  ojfficer,  acting  on  behalf  of  the  de- 
fendants, paid  to  the  plaintiff  the  sum  of  $300,  and  the  plain- 
tiff received  the  same  in  full  discharge  of  the  aforesaid  cause 
of  action. 


[Formal  parts:  see  No.  126.] 
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Reply  to  fore-  1.  The  defendants  allege  that  the  plaintiff  accepted  the 
where  state°^  sum  of  $300  in  full  satisfaction  of  all  cause  of  action  which  he 
ment  of  claim  might  have  on  account  of  the  said  collision,  but  the  facts  are 

not  amended,    ^g  follows  : 

2.  A  short  time  after  the  collision  an  officer  of  the  defend- 
ants procured  the  plaintiff  to  accept  the  said  sum  in  satis-- 
faction  by  fraudulently  representing  that  his  injuries  were  of 
a  temporary  nature,  and  that  if  they  should  afterwards  turn 
out  to  be  more  serious  than  he  anticipated,  he  would  still  be 
able  to  obtain  further  compensation  from  the  defendants. 
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3.  The  plaintiff  fully  believing  the  said  representations, 
and  acting  upon  the  faith  thereof,  was  induced  thereby  to 
accept  the  said  sum  in  satisfaction,  and  then  accepted  the 
same,  subject  to  the  express  condition  that  he  should  not 
thereby  exclude  himself  from  further  compensation  from  the 
defendants  if  his  injuries  should  prove  more  serious  than  he 
then  anticipated. 

4.  After  the  acceptance  of  the  said  sum  in  satisfaction, 
the  injuries  suffered  by  the  plaintiff  in  the  collision  did  turn 
out  to  be  more  serious  than  was  anticipated  at  the  time  afore- 
said, and  thereupon  the  plaintiff  commenced  the  present  ac- 
tion. 


{Formal  parts:  see  No.  123.1 

1.  The  plaintiff  is  the  executor  of  the  last  will  and  testa-  Claim  against 
ment  of  A.B.,  deceased  [or  is  the  administrator  of  the  per-  ^^nl^by^eS- 
sonal  estate  and  effects  which  were  of  A.B.  deceased,  who  died  cutor  or  ad- 
intestate],  and  sues  for  the  benefit  of  and  on  behalf  of  [C.B.,  "'"^Jg^*^^  °^ 
"wife,  and  D.B.  and  E.B.,  children,  of  the  said  A.B.].  killed  byneg- 

2.  The  defendants  are  a  railway  company  authorized  to  defendants, 
act  as  carriers  of  passengers  on  the  railway  between  ^qqj^  ^rr'^' 
and 

3.  On  or  about  the  day  of  ,  19  ,  the  said 
A.B.  was  a  passenger  on  the  said  railway  on  a  journey  from 

to  ,  and  required  to  be  carried  by  the  defend- 

ants for  reward  to  them,  upon  the  said  railway  on  the  said 
journey. 

4.  The  train  in  which  the  said  A.B.  was  so  being  carried 
as  a  passenger  upon  the  said  journey,  came  into  collision 
{as  the  case  may  he). 

5.  In  and  by  reason  of  the  said  collision,  the  said  A.B. 
(state  injuries)  and  in  consequence  of  such  injuries  the  said 
A.B.  died  on  the  day  of  ,  19     . 

6.  The  said  A.B.  before  the  said  time  of  his  death  was  a 
,  carrj'ing  on  business  as  ,  at  ,  and  his 

said  wife  and  children  were  entirely  dependent  upon  his  earn- 
ings as  such  ,for  their  support  and  education,  and  in 
consequence  of  the  death  of  the  said  A.B.  his  said  wife  and 
children  have  been  left  without  the  said  means  of  support 
and  the  said  children  have  been  deprived  of  the  said  means 
of  their  education. 

The  plaintiff  claims  $        damages,  and  his  costs  of  action. 
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\ Formal  parts:  see  No.  123.1 

a  u'^rTsta^.le        "'■•  "^^^  defendant  is  a  livery  stable  keeper  carrying  on 
keeper" for  not  business  at  number  Street  in  the  City  of  Toronto, 

care  of  a  horse.        3.  In  the  month  of  19     ,  the  plaintiff  entrusted 

the  defendant  with  his  horse  upon  the  terms  amongst  others 
that  the  defendant  should  take  proper  care  of  the  said  horse 
in  a  separate  stall  in  his  stable  for  the  plaintiff  for  the  sum 
of  $         per  week. 

3.  The  defendant  accordingly  received  the  said  horse  for 
the  purpose  and  on  the  terms  aforesaid. 

4.  The  defendant  did  not  take  proper  care  of  the  said 
horse,  and  did  not  keep  the  said  horse  in  a  separate  stall, 
whereby  the  said  horse  was  kicked  and  wounded  by  another 
horse  in  the  said  stable,  and  was  thereby  injured  and  became 
of  no  use  to  the  said  plaintiff. 

The  plaintiff  claims  $        damages,  and  his  costs  of  action. 


,  Section  XL. — Partnership. 

[Style  of  cause:  see  No.  34.] 
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Commence-  i    The  plaintiffs  are  a  partnership  firm  carrying  on  the 

ings  in  name     busmCSS  of  at 

•  2.  The  defendants  are  a  partnership  firm  carr}-ing  on  the 
business  of  at 


[Formal  parts:  see  No.  123.] 
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Claim  against        1.  The  defendants  A.B.  and  CD.,  are  a  partnership  firm 
new  firm  for     carrying  on  at  the  business  of  under  the  name 

debtwhich  the        t.Yp  i-ii-  j?  i  •    t 

new  firm  has    and  style  of  which  business  was  formerly  earned  on 

undertaken  to  there  by  the  said  defendant  A.B.  and  O.H.  {as  the  case  may 
^^^'  he)  under  the  [same  name  and  style  or,  as  the  case  may  he.'] 

2.  (State  the  cause  of  action  against  the  old  firm.) 

3.  On  the  day  of  19  ,  the  said  partnership  business 
up  to  that  time  existing  between  the  said  A.B.  and  G.H.,  was 
dissolved  [by  mutual  consent  or  as  the  case  may  he]. 
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4.  The  said  business  became  thenceforth  carried  on  by  the 
said  A.B.  and  CD.,  and  on  the  day  of  19  , 
it  was  agreed  orally  \_or  by  agreement  in  writing  of  that  date 
or  by  letter  or  as  the  case  may  he]  between  the  plaintiff  and 
the  defendant  and  the  said  G.H.  that  the  said  G.H.  should  be 
released  and  discharged  from  all  liability  in  respect  to  the 
said  indebtedness,  and  that  the  defendants  should  become 
liable  to  pay  the  same  to  the  plaintiff  [in  equal  payments  of 
$  ,  on  the  days  of  ,  and  in  the  year  19  , 
or  as  the  case  may  &e]. 

5.  The  defendants  have  paid  {a^  the  case  may  be)  and 
the  balance  of  $  became  due  and  payable  on,  &c.,  but  the 
defendants  have  not  paid  the  same  or  any  part  thereof. 

The  plaintiff  claims  $  and  his  costs  of  action. 
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[Formal  parts:  see  No.  123,] 

1.  From  the  day  of  down  to  the  Claim  to  wind 
day  of               the  plaintiff  and  the  defendant  CD.,  carried  "hip!^'^'"^^ 
on  the  business  of             in  partnership  under  certain  articles 

of  co-partnership  dated,  &c.,  and  made  between  (name  the 
parties),  [or  under  a  verbal  agreement  made  between  the 
plaintiff  and  CD.,  or  through  their  respective  agents,  E.F. 
and  G-H]. 

2.  The  said  co-partnership  was  dissolved  [or  expired]  on 
the-  day  of 

The  plaintiff  claims: 

1.  An  account  of  the  partnership  dealings  and 
transactions,  between  the  plaintiff  and  the  said  CD., 
and  a  direction  that  the  affairs  and  business  of  the 
said  partnership  be  wound  up  and  settled  under  the 
direction  of  this  Honourable  Court. 

2.  For  the  purposes  aforesaid  all  proper  directions 
to  be  given  and  accounts  taken. 

3.  Such  further  or  other  relief  as  the  nature  of 
the  case  may  require. 


[Formal  parts:  see  No.  123.] 
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1.  The  plaintiff  and  the  defendant  CD.,  are  and  have  Claim  to  dis- 
been  since  the  day  of  co-partners  in  the  trade  s°l^e  partner- 

or  business  of  under  articles  of  co-partnership  ^  *^" 
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dated,  &c,,  and  made  between,  &c.,  [or  under  a  verbal  agree- 
ment made,  &e.,]  which  partnership  was  to  continue  for 
years  [or  for  an  indefinite  time]. 

2.  The  said  business  was  carried  on  under  tlie  said  agree- 
ment until  without  any  difficulty  warranting  dis- 
solution. 

3.  From  the  last  mentioned  day  until  the  present  time 
the  said  CD.  has  greatly  misconducted  himself  in  the  said 
business,  by  removing  the  books  of  the  co-partnership  from 
the  shop  or  counting-house  of  the  firm,  and  denying  the  plain- 
tiff or  debarring  him  from  access  thereto,  by  discharging  the 
clerks  or  servants  of  the  said  firm,  and  engaging  others  in  his 
own  interest  in  their  room;  by  making  false  entries  in  the 
said  books,  or  improperly  keeping  the  same. 

4.  The  said  defendant  has  also  used  the  name  of  the  firm 
for  his  own  private  purposes,  and  has  applied  the  moneys  of 
the  partnership  to  his  own  individual  use. 

5.  There  is  nothing  in  the  said  articles  or  agreement  of 
co-partnership  to  justify  such  conduct  on  the  part  of  the  de- 
fendant. 

6.  The  plaintiff  has  made  frequent  applications  to  the 
said  defendant  to  desist  from  such  conduct  and  to  act  in  ac- 
cordance with  the  said  agreement  and  with  his  duty  as  a  part- 
ner, but  without  effect. 

7.  The  plaintiff,  on  the  day  of  gave  notice 
to  the  said  defendant  that  the  said  partnership  would  be  dis- 
solved from  the           day  of 

The  plaintiff  claims: 

1.  A  declaration  that  the  said  partnership  be  dis- 
solved, and  a  direction  that  the  accounts  thereof  be 
taken,  and  the  affairs  thereof  wound  up  and  adjusted. 

2.  Such  further  or  other  relief  as  the  nature  of  the 
case  may  require. 


[Formal  parts:  see  Nos.  34  and  123.] 
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Claim  to  wind  1.  In  the  month  of  September,  19  ,  the  plaintiff  and 
ship  and  to  the  defendant  agreed  to  enter  into  partnership  in  the  business 
receiver,  alleg-  of  brokers,  to  be  carried  on  in  the  City  of  Toronto,  under 
difcr^^'^^'^'  t^^  name  of  H.  and  J.,  on  the  terms  following :  The  defendant, 
who  was  a  bookkeeper  and  accountant,  skilled  in  the  business, 
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but  without  capital,  was  to  conduct  the  business  and  keep  the 
books  and  receive  one-fourth  of  the  profits;  while  the  plain- 
tiff, who  was  a  physician  practising  at  Barrie,  unskilled  in 
the  business,  was  not  to  be  hound  to  attend  thereto,  and  was 
to  advance  to  the  firm  capital  for  the  purposes  of  the  busi- 
ness, and  was  to  receive  three-fourths  of  the  profits,  but  no 
written  articles  of  partnership  were  executed. 

2.  The  plaintiff,  in  pursuance  of  the  said  agreement,  in 
the  said  month  of  September,  advanced  to  the  defendant,  on 
behalf  of  the  partnership,  the  sum  of  $4,884  for  the  purposes 
of  the  said  business. 

3.  The  plaintiff  had,  prior  to  the  said  partnership,  ad- 
vanced to  the  defendant  the  sum  of  $500  for  the  purposes 
of  a  joint  speculation  in  stocks,  which  was  still  going  on 
at  the  date  of  the  said  partnership. 

4.  The  defendant  neglected  to  keep  proper  or  any  books 
of  the  said  business,  or  to  make  proper  or  any  statements  to 
the  plaintiff  in  respect  thereof,  although  the  plaintiff  fre- 
quently applied  to  him  so  to  do. 

5.  The  defendant  was  married  to  a  sister  of  the  plaintiff, 
and  this  connexion  rendered  the  plaintiff  unwilling  to  pro- 
ceed to  extremities  against  the  defendant,  notwithstanding 
his  default  aforesaid. 

6.  In  the  month  of  March  last  the  plaintiff's  said  sister 
died,  and  immediately  thereafter  the  plaintiff*  pressed  the  de- 
fendant for  a  statement  of  the  said  business,  which  the  de- 
fendant promised  to  give,  but  he  failed  to  do  so;  though 
he  informed  the  plaintiff,  as  he  had  previously  informed  him, 
that  the  said  business  had  made  between  $600  and  $1,000 
profit,  which  had  been  sufficient  to  pay  the  running  expenses 
of  the  business,  so  that  in  effect  the  capital  was  intact. 

7.  Within  a  few  days  after  the  said  last  mentioned  re- 
quest, the  defendant  telegraphed  the  plaintiff  to  come  to 
Toronto,  and  on  his  arrival  the  defendant  informed  him  that 
he  had  made  a  loss  in  Canadian  Bank  of  Commerce  stock 
amounting  to  about  $700,  but  he  gave  no  further  statement, 
whereupon  the  plaintiff  determined  forthwith  to  dissolve  the 
said  partnership,  and  so  informed  the  defendant,  and  the  de- 
fendant agreed  to  such  dissolution,  and  the  same  was  effected 
and  duly  registered  in  or  about  the  end  of  April,  19     . 

8.  The  plaintiff  thereupon  insisted  on  the  defendant  fur- 
nishing him  with  books  and  statements  of  the  said  business, 
and  the  defendant  admitted  that  there  were  none :  but  some 
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time  thereafter  the  defendant  presented  to  the  plaintiff  cer- 
tain books  which  he  had  in  the  meantime  prepared,  and  which 
he  alleged  contained  the  accounts  of  the  said  business. 

9.  In  the  month  of  January,  19  ,  the  defendant  had 
paid  to  the  plaintiff  $500  in  United  States  silver,  equal  to 
about  $480,  which,  with  a  small  sum  of  about  $10,  was  the 
only  sum  received  by  the  plaintiff  for  the  said  business  during 
the  said  partnership. 

10.  Since  the  dissolution  the  said  defendant  has  paid  to 
the  plaintiff  the  sum  of  $480  in  respect  of  the  said  business, 
and  the  plaintiff  has  collected  from  the  assets  of  the  said 
business  about  $995 ;  and  save  these  moneys  the  plaintiff  has 
received  nothing  in  respect  of  the  said  business,  and  the 
plaintiff  haa  been  obliged  to  pay  $150  for  a  partnership  debt. 

11.  The  plaintiff  has  no  assets  of  the  said  partnership, 
and  the  defendant  alleges  that  he  has  no  assets  thereof,  and 
that  he  handed  over  to  the  plaintiff  all  the  assets  thereof, 
and  that  the  balance  of  the  plaintiff's  capital  has  been  lost. 

12.  The  plaintiff  put  the  said  books  into  the  hands  of  an 
accountant,  and  has  ascertained  from  him  that,  as  the  fact 
is,  the  said  books  are  imperfect  and  do  not  disclose  the  trans- 
actions of  the  said  business,  many  of  which  are  entirely 
omitted  therefrom ;  and  even  from  the  said  books  there  would 
appear  to  be  a  balance  unaccounted  for  in  the  hands  of  the 
defendant ;  and  it  further  appears  that  the  defendant  took  and 
used  for  his  own  purposes  a  sum  of  $1,180,  with  which  he  does 
not  charge  himself. 

13.  Eecently  the  plaintiff  has  ascertained,  as  the  facts 
are,  that  the  defendant  in  the  month  of  December  last  real- 
ized an  asset  of  the  said  business,  consisting  of  stock  in  the 
Bank  of  Hamilton,  of  which  he  had  given  no  account  to  the 
plaintiff  in  the  said  books,  or  otherwise,  and  the  proceeds  of 
which  he  has  converted  to  his  own  use. 

14.  Recently  the  plaintiff  has  ascertained  that,  as  the  fact 
is,  the  defendant  during  the  said  partnership  invested  part 
of  the  funds  of  the  said  business  in  a  loan  to  one  W.H.,  and 
the  said  W.H.  is  in  respect  of  such  advance  a  debtor  to  the 
amount  of  $4,000 ;  but  the  said  advance,  though  made  in  the 
course  of  the  partnership  business,  and  with  the  capital  afore- 
said, was  made  in  the  defendant's  name,  and  the  defendant 
threatens  and  intends,  and  will  unless  restrained,  collect  the 
same  and  place  it  beyond  the  reach  of  the  plaintiff. 

15.  The  plaintiff  cannot,  without  the  assistance  of  this 
Honourable  Court,  discover  the  assets  of  the  said  business  or 
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the  true  condition  thereof;  and  the  defendant,  who  is  without 
means,  will  deprive  the  plaintiff  of  the  large  balance  due  to 
him  unless  he  is  restrained  by  this  Honourable  Court. 

16.  The  defendant  has  in  his  hands  or  under  his  control 
divers  assets  of  the  said  partnership,  and  if  the  same  were 
collected  the  balance  due  to  the  plaintiff  would  be  paid. 

The  plaintiff  claims: 

1.  An  injunction  order  restraining  the  defendant 
from  collecting  and  getting  in  any  part  of  the  said 
partnership  assets,  and  particularly  the  said  sum  due 
by  the  said  W.H.,  and  that  a  receiver  may  be  appointed 
of  the  said  assets  of  the  said  partnership. 

2.  A  direction  that  the  accounts  of  the  said  part- 
nership be  taken,  and  the  balance  due  the  plain- 
tiff ascertained  and  paid  over,  the  plaintiff  submitting 
and  hereby  offering  to  account  and  do  in  the  premises 
as  shall  be  right,  and  as  he  may  be  ordered. 

3.  All  proper  directions  for  the  purposes  aforesaid. 

4.  Such  other  and  further  relief  as  shall  be  just. 


Section  XLI. — Patent. 
[Formal  parts:  see  No.  123.]  „_ - 

1.  Before  and  at  the  time  of  the  making  of  the  letters  Claim  to  res- 
patent  next  hereinafter  mentioned  the  plaintiffs  had  discover-  n^eJJ^  ^o/"°^®" 
ed  and  were  the  sole,  true,  and  first  inventors  of  the  improve-  patent,  and 
ments  in  machinery  for  the  manufacture  of  looped  or  knitted  for  account, 
fabrics  in  such  letters  patent  mentioned ;  and  no  other  person  ^° 

before  or  at  such  time  made,  used,  exercised  or  vended  the 
said  improvements  or  invention. 

2.  On  the  10th  of  October,  19  ,  letters  patent  of  that 
day,  under  the  Great  Seal  of  the  Dominion  of  Canada  granted 
unto  the  plaintiffs,  that  they,  their  executors,  administrators 
and  assigns,  or  such  others  as  the  plaintiffs,  their  executors, 
administrators  and  assigns,  should  at  any  time  agree  with,  and 
no  others,  from  time  to  time,  and  at  all  times  thereafter,  dur- 
ing the  term  of  fourteen  years  from  the  date  of  the  said  letters 
patent  should  and  lawfully  might  make,  use,  exercise,  and 
vend,  within  the  said  Dominion  of  Canada,  an  invention  for 
""  Improvements  in  Machinery  for  the  Manufacture  of  Looped 
or  Knitted  Fabrics." 

3.  Concise  statement^  from  the  specification,  of  the  nature 
of  the  invention. 
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4.  The  said  letters  patent  have  never  been  impeached ;  and 
the  same  have,  from  the  day  of  the  date  thereof,  remained 
and  now  are  in  full  force,  and  of  valid  and  effectual  authority ; 
and  the  said  improvement  and  invention  was  and  is  novel, 
useful  and  valuable;  and  from  the  day  of  the  date  of  the  said 
letters  patent  the  plaintiffs  have  applied  the  said  invention 
with  great  success;  and  have  manufactured  large  quantities 
of  looped  fabrics,  by  means  of  machinery  constructed  accord- 
ing to  the  said  invention ;  and  have  derived  great  profit  from 
the  manufacture  of  such  looped  fabrics. 

5.  In  the  month  of  ,  the  plaintiffs  discovered,  for 
the  first  time,  as  the  fact  is,  that  the  defendant  has  caused 
to  be  constructed  for  himself,  and  erected  at  L.,  several  ma- 
chines constructed  according  to  the  plaintiffs'  said  invention, 
or  upon  the  principle  of,  or  only  colourably  differing  from  the 
plaintiffs'  said  invention,  and  that  by  means  of  such  machines 
the  defendant  is  manufacturing  large  quantities  of  looped 
fabrics. 

6.  The  defendant  has  made  and  is  now  making  such  goods 
as  last  aforesaid,  and  is  selling  the  same,  to  the  great  pre- 
judice and  damage  of  the  plaintiffs;  and  he  has  derived,  and 
is  now  deriving  large  gains  and  profits  therefrom. 

7.  The  defendant  has  sold  the  looped  fabrics  so  manufac- 
tured by  him  by  means  of  such  machines  as  aforesaid,  at  a 
great  reduction  on  the  price  at  which  they  had  been  sold  pre- 
viously by  the  plaintiffs ;  and  the  plaintiff's  have  been  thereby 
compelled  to  reduce  their  charges  for  manufacturing  such 
looped  fabrics ;  to  the  great  loss  and  damage  of  the  plaintiffs. 

8.  The  plaintiffs  have  frequently  applied  to  the  defendant, 
and  requested  him  to  discontinue  the  use  of  their  said  inven- 
tion, and  the  infringement  of  their  said  patent,  and  to  come  to 
an  account  with  the  plaintiffs  for  the  profits  made  by  the  de- 
fendant by  such  use  and  infringement;  but  the  defendant 
has  refused  to  comply  with  such  requests. 

The  plaintiffs  claim : 

1.  An  account  of  the  profits  made  by  the  defendant 
from  tlie  sale  of  looped  fabrics  manufactured  by  him 
by  means  of  machines  constructed  according  to  the 
plaintiffs'  said  invention,  or  constructed  upon  the  prin- 
ciple of,  or  only  colourably  differing  from,  the  said 
invention ;  and  an  order  for  payment  by  the  defendant 
to  the  plaintiffs  of  what,  upon  taking  such  accounts, 
shall  be  found  due  from  him. 
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2.  Payment  of  the  amount  of  the  damages  sustained 
by  the  plaintiffs,  by  reason  of  the  defendant  infringing 
their  said  letters  patent,  beyond  the  amount  which, 
upon  taking  the  account  aforesaid,  shall  appear  to  be 
the  profits  made  by  the  defendant  as  aforesaid,  to  be 
ascertained  by  and  under  the  direction  of  this  Honour- 
able Court;  and  an  order  directing  the  defendant  to 
pay  such  amount  to  the  plaintiffs. 

3.  An,  injunction  restraining  the  defendant,  his 
servants,  agents,  and  workmen  from  making,  using, 
or  selling  machines  for  the  manufacture  of  looped 
fabrics  constructed  according  to,  or  upon  the  prin- 
ciple of,  or  upon  any  principle  only  colourably  dif- 
fering from,  the  plaintiffs'  said  invention;  and  from 
selling  looped  fabrics  manufactured  by  means  of  any 
such  machine:  except  such  fabrics  as  shall  have  been 
manufactured  by  the  plaintiffs,  or  some  person  duly 
licensed  by  them. 

4.  The  costs  of  this  action. 

5.  {General  relief,  see  No.  314:.) 


[Formal  parts:  see  No.  123.] 

315 

1.  By  letters  patent  under  the  Great  Seal  of  the  Dominion  Claim  to  res- 
of  Canada,  bearing  date  the  tenth  day  of  April,  A.D.  19      :  ^enVof   ''^^' 
Eeciting  amongst  other  recitals  that  M.N.  then  of  the  Town  of  patent,  and 
Brantf  ord,  in  the  County  of  Brant,  builder,  had  then  lately  ^^"^  ^°  ^'=°°''°* 
made  application  by  petition  to  the  Governor  of  said  Province, 
in  the  manner  provided  by  law,  setting  forth  amongst  other 
things  that  he  claimed  to  be  the  original  inventor  or  discoverer 
of  "  M.  ISr.'s  Economical  Drum-heater,"  which  said  invention 
or  discovery  might  be  shortly  described,  reference  being  first 
had  to  the  specification  and  drawing  annexed  to  and  forming 
part  of  such  letters  patent  in  the  words  in  such  letters  patent 
in  that  behalf  used,  His  Majesty,  King  Edward  the  Seventh, 
by  and  through  His  Governor-General  of  His  said  Dominion 
of  Canada,  did  for  himself  his  heirs  and  successors  give  and 
grant  unto  the  said  MN.,  his  heirs,  lawful  representatives 
and  assigns,  the  full  and  exclusive  right  and  liberty  of  making, 
constructing  and  vending  to  others  to  be  used,  the  said  inven- 
tion or  discovery  within  the  said  Dominion  of  Canada,  in  such 
manner  as  to  said  M.N.,  his  heirs,  lawful  representatives  and 
assigns  or  any  of  them  should  seem  meet  for  and  during  and 
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unto  the  full  end  and  term  of  fourteen  years  from  the  date 
of  such  patent. 

2.  The  said  letters  patent  were  so  granted  under 
and  by  virtue  of  the  sixty-first  chapter  of  the  Eevised 
Statutes  of  Canada,  entitled  "  The  Patent  Act"  and  the  said 
M.N.  at  the  time  of  his  said  discovery  and  invention  and  when 
he  so  applied  for  and  when  he  so  obtained  such  letters  patent 
was  a  subject  of  His  Majesty  and  a  resident  in  the  Dominion 
of  Canada. 

3.  The  said  patent  invention  in  so  far  as  the  purposes  of 
this  action  are  concerned,  consists  of,  and  in  the  specification  so 
including  such  drawing  is  described  as  {as  in  the  specifica- 
tion). And  the  said  specification  including  the  said  drawing, 
besides  describing  in  detail  the  various  parts  of  the  said  ma- 
chine and  its  mechanism,  construction,  operation,  concludes 
with  a  claim  which  in  part  is  as  follows,  viz. :  The  said  M.N. 
thereby  claimed  as  his  invention  such  spiral  flue  in  connection 
with  such  air  pipe  and  also  that  such  his  invention  is  pecu- 
liarly adapted  for  heating  rooms  in  houses  and  public  build- 
ings, and  that  by  its  use  not  only  is  a  great  saving  of  fuel 
effected  but  the  air  in  rooms  is  rendered  of  a  more  uniform  and 
equal  temperature  at  top  and  bottom. 

4.  Upon  obtaining  such  letters  patent  the  said  M.N.  and 
the  plaintiff  entered  into  co-partnership  in  the  manufacture 
and  sale  of  such  drums  and  drum-heaters  according  to  the  said 
patent  invention,  and  continued  in  such  trade  and  business 
during  the  lifetime  of  said  M.N. 

5.  The  said  M.N.  afterwards  on  the  10th  day  of  December, 
A.D.  19  ,  died,  leaving  the  plaintiff'  and  E.N.  his  wife  him 
surviving  having  on  the  27th  day  of  November,  A.D.  19  , 
made  his  last  will,  whereby  he  willed  that  the  plaintiff  should 
thenceforth  carry  on  such  business,  give  one-half  of  the  pro- 
fits thereof  to  the  said  E.N.,  and  retain  the  residue  for  the 
plaintiff's  own  use;  and  the  said  M.N.  thereby  willed  and 
devised  all  other  his  estate  and  effects,  real,  personal  and 
otherwise,  which  should  belong  or  appertain  to  him  at  his  de- 
cease to  his  said  wife,  and  thereby  made  her  sole  executrix 
of  his  said  will ;  and  the  said  E.N.  duly  proved  such  will  in 
the  Surrogate  Court  of  the  County  of  Brant,  which  was  the 
proper  Surrogate  Court  in  that  behalf. 

6.  The  said  executrix  of  the  said  M.N.,  by  indenture  dated 
the  22nd  day  of  May,  A.D.  19     ,  made  between  her  of  the 
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first  part  and  the  plaintiff  of  the  second  part,  for  and  in  con- 
sideration of  $300  therein  mentioned,  sold  and  assigned  to  the 
plaintiff  all  her  interest  then  to  come  in  such  letters  patent, 
and  in  the  said  business. 

7.  The  said  indenture  of  assignment  was  duly  recorded 
on  the  3rd  day  of  July,  A.D.  19  ,  in  the  office  of  the  Minister 
of  Agriculture  of  Canada. 

8.  The  plaintiff  has  ever  since  the  death  of  the  said  M.N.^ 
under  and  by  virtue  of  the  premises,  carried  on  and  is  still 
carrying  on  the  said  business  in  his  own  name,  and  excepting, 
as  hereinafter  mentioned,  all  of  such  drums  and  drum-heaters 
manufactured  and  sold  in  such  business,  have  always  been  and 
still  are  of  the  outward  form  of  that  shewn  and  designated 
by  the  letter  A.  upon  the  said  drawing,  but  some  thereof 
vary  therefrom  in  some  immaterial  particulars,  scarcely  cap- 
able of  detection,  and  all  of  them  were  and  are  constructed 
according  to  the  said  patent  invention,  and  those  constructed 
by  the  plaintiff  and  M.N.  in  his  lifetime,  and  by  the  plaintiff 
since  his  death,  have  been  and  are  offered  for  sale,  and  sold, 
some  thereof  by  the  trade  name  of  ''  M.N.  economical  drum- 
heater,"  others  thereof  by  the  trade  name  of  "  JST.'s  patent 
heater,"  and  the  residue  thereof  by  the  trade  name  of  "'  N.'s 
patent  drum-heater,"  and  each  and  every  thereof  had  and  has 
thereupon  a  raised  bronze  label,  on  which  was  inscribed  "  M. 
N.'s  patent,  patented  April  10th,  19     ." 

9.  These  drums  and  drum-heaters  have,  during  all  that 
time,  been  favourably  known  to  the  trade  and  to  the  public  by 
such  outward  form  thereof,  and  by  each  of  those  trade  names, 
by  such  bronze-coloured  label  thereon,  and  have  been  and 
are,  with  continually  increasing  favour,  known  and  inquired 
for  and  purchased  by  each  of  such  trade  names,  as  well  as 
by  such  bronze  labels,  to  the  great  gain  and  profit  of  the  plain- 
tiff in  his  said  trade  and  business. 

10.  The  defendant  was  never  licensed  or  empowered  by 
the  plaintiff,  nor  by  the  said  M.N.,  his  heirs,  lawful  repre- 
sentatives, or  assigns,  to  make  or  sell  machines  wholly  or  in 
part  thereof  in  accordance  with  the  said  patent  invention  or 
any  part  thereof,  or  in  any  wise  to  make,  use  or  put  in  prac- 
tice said  patent  invention,  or  any  part  thereof,  or  in  any  wise 
to  counterfeit,  imitate  or  resemble  the  same,  or  make  or  cause 
to  be  made  any  addition  thereto,  or  subtraction  therefrom, 
whereby  to  pretend  himself  the  inventor  or  deviser  thereof. 

11.  Yet  the  defendant,  on  the  29th  day  of  February, 
A.D.  19     ,  or  thereabouts,  contrary  to  the  provisions  of  the 
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said  letters  patent,  and  of  the  statutes  in  that  behalf,  and 
within  the  said  Dominion  of  Canada,  and  Province  of  Ontario, 
counterfeited,  and  imitated  the  said  patent  invention  by  simply 
changing  the  form  and  proportion  of,  and  making  additions 
to,  and  subtractions  from  said  "  M.  N.'s  economical  drum- 
heater,"  so  patented  as  aforesaid,  for  the  purpose  of  pretend- 
ing himself  the  inventor  of  such  counterfeit  imitation  and  re- 
semblance thereof,  and  the  defendant  then  named  his  said 
pretended  invention  and  discovery,  "  J.  W.'s  economizing 
heater  for  wood  and  coal." 

12.  The  said  pretended  invention  so  named  and  designated 
"  J.  W.'s  economizing  heater  for  wood  and  coal,"  was  and  is 
according  to,  although  it  in  fact,  only  imperfectly,  and  in  an 
unnecessarily  complex  manner  carries  out  the  principle  of,  the- 
said  patent  invention,  so  as  aforesaid  named  and  designated 
"  M.  N.'s  economical  drum-heater,"  and,  in  fact,  only  varies 
therefrom  by  and  through  the  substitution,  in  the  said  pre- 
tended invention,  of  old  and  well-known  and  less  simple  and 
less  effective  mere  mechanical  equivalents  for  the  said  spiraL 
flue  and  the  position  within  the  drum  of  the  said  air-pipe  of 
the  said  patent  invention,  without  any  novelty  or  invention 
in  such  substitution,  and  without  any  useful  purpose  being 
thereby  attained,  by  means  whereof  all  drum-heaters  made 
according  to  such  pretended  invention  become  much  sooner 
filled  and  encumbered  with  soot,  and  are  much  more  dilficult 
to  cleanse  the  soot  from,  and  give  out  far  less  heat,  and  in  a 
far  less  degree  equalize  the  temperature  at  the  top  and  bottom 
of  the  rooms  in  which  they  are  used,  than  those  constructed 
according  to  the  said  patent  invention. 

13.  Nevertheless,  the  defendant  applied  to  the  Honourable 
the  Minister  of  Agriculture  for  the  Dominion  of  Canada  for 
letters  patent  in  that  behalf,  and  upon  such  his  application 
pretended  and  misrepresented  to  the  said  minister  that  his 
said  pretended  invention  waa  a  new  and  useful  invention  and 
discovery,  and  by  means  of  such  pretence  and  misrepresenta- 
tion obtained  letters  patent  under  the  Great  Seal  of  the  said 
Dominion  of  Canada,  dated  the  10th  day  of  March,  A.D. 
19  ,  and  similar  in  form  to  the  letters  patent  so  issued  to  the 
said  M.N.  as  aforesaid,  to  be  issued  to  him,  the  defendant  in 
that  behalf,  which  letters  patent  so  issued  to  the  defendant 
were  and  are  upon  and  subject  to  the  following  amongst  other 
conditions  contained  therein:  that  is  to  say,  that  if  the  de- 
fendant was  not  the  first  discoverer  and  inventor  of  the  alleged 
invention  therein  mentioned,  or  if  the  same  was  known  or  in 
use  in  such  Province  before  the  same  was  invented  by  the 
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defendant,  and  before  his  application  for  those  letters  patent, 
then  and  in  every  such  case  such  letters  patent  should  cease 
and  determine,  and  become  null  and  void. 

14.  The  defendant  was  not  the  first  discoverer  or  inven- 
tor of  the  alleged  invention  in  such  patent,  and  such 
alleged  invention  was  known  and  in  use  in  said  Province  be- 
fore the  same  was  invented  by  the  defendant,  and  before  his 
application  for  such  letters  patent,  and  submits  that  by  rea- 
son thereof  such  letters  patent  always  were  and  are  null  and 
void. 

15.  The  defendant  now  pretends  that  the  said  pretended 
patent  invention  is  an  improvement  upon  the  said  patent  in- 
vention of  the  said  M.N.,  and  is  as  such  new  and  useful  and 
patentable,  which  the  plaintiff  denies,  and  the  said  pretended 
patent  so  issued  to  the  defendant  as  aforesaid  was  not  granted 
in  respect  of  any  alleged  improvement,  and  the  defendant 
does  not  in  his  specification  in  that  behalf  so  claim. 

16.  The  defendant  has  continually  since  the  said  issue  to 
him  of  the  said  letters  patent  for  his  said  pretended  invention, 
And  under  colour  and  pretence  thereof,  and  within  the  Pro- 
vince of  Ontario,  and  in  fraud  and  wrong  of  the  plaintiff,  and 
to  his  great  injury,  manufactured,  used  and  sold  by  a  very 
^reat  number  of  persons,  and  amongst  others,  by  one  W.B., 
one  M.H.,  and  one  J.C.,  for  profit  and  gain  to  the  defendant 
in  that  behalf,  great  numbers  of  drums  and  drum-heaters  of 
such  close  outward  resemblance  to  those  drums  and  drum- 
heaters  so  manufactured  and  sold  by  the  plaintiff  as  aforesaid 
as  not  to  be  distinguishable  therefrom,  unless  by  very  minute 
inspection  and  examination,  and  constructed  according  to  said 
patent  invention  of  the  plaintiff,  but  not  thoroughly  and  prop- 
erly carrying  out  the  principles  thereof,  and  being  by  reason 
thereof  iiiferior  articles,  and  of  less  value  than  those  of  the 
plaintiff  above  mentioned. 

17.  The  defendant  also  in  fraudulent  and  wrongful  imi- 
tation of  the  said  trade  names  and  bronze-coloured  label  of 
the  plaintiff,  all  of  which  were,  in  fact,  well-known  to  the  de- 
fendant, labelled  and  designated  each  of  such  drums  or  drum- 
heaters  so  by  him,  the  defendant,  manufactured  and  sold  and 
licensed,  caused  and  procured  to  be  manufactured  and  sold 
as  aforesaid,  with  a  label  in  shape,  size,  colour  and  general  ap- 
pearance closely  resembling  the  said  label  of  the  plaintiff,  but 
having  thereon  the  words  "W.'s  Economizing  Heater,  patented 
March  10th,  19  /'  and  also  advertised  and  offered  for  sale 
such  drums  and  drum-heaters  of  defendant  by  trade  names 
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closely  resembling  those  of  the  plaintiff  above  mentioned,  and 
also  caused  to  be  published  in  the  public  newspapers  of  On- 
tario, articles  in  the  form  of  editorials,  falsely,  wrongfully 
and  maliciously  slandering  and  depreciating  the  said  patent 
invention,  drums  and  drum-heaters  of  the  plaintiff,  and  com- 
paring them  falsely  and  disparagingly  to  and  with  the  said 
pretended  patent  invention  of  the  defendant  and  his  said 
drums  and  drum-heaters,  and  in  particular  the  defendant 
caused  one  of  such  false,  wrongful,  malicious,  defamatory 
editorial  articles  to  be  published  in  the  issue  of  the  30th 
December,  A.D.  19  ,  of  the  Hamilton  Evening  Times  news- 
paper, of  the  City  of  Hamilton,  in  the  Province  of  Ontario, 
and  in  the  issue  of  the  31st  December,  A.D.  19  ,  of  the 
Hamilton  Evening  Times,  of  same  place,  to  which  the  plain- 
tiff refers  for  particulars  thereof,  and  the  defendant  threatens 
and  intends  to,  and  unless  restrained  as  hereinafter  claimed 
will,  continue  such  grievances. 

18.  By  means  of  such  wrongful  and  fraudulent  devices  the 
defendant  has  greatly  interrupted  and  injured  the  plaintiff's 
said  trade  and  business,  and  has  so  sold  and  so  caused  and 
procured  to  be  sold,  in  divers  places  in  the  Province  of  On- 
tario, to  divers  of  the  public  there  (who  otherwise  would  have 
purchased  the  drums  and  drum-heaters  made  by  the  plaintiff) 
the  said  drums  and  drum-heaters  so  fraudulently  made,  and 
caused  to  resemble  the  plaintiff's  as  aforesaid,  and  in  parti- 
cular, the  defendant  so  sold  and  licensed,  and  caused  and  pro- 
cured to  be  sold  two  of  such  drums  and  drum-heaters  so  re- 
sembling those  of  the  plaintiff  as  aforesaid  to  one  D.T.,  of  the 
Village  of  Paris,  in  the  County  of  Brant,  in  said  Province; 
two  more  thereof  to  one  G.H.,  of  the  same  place;  two  raor-- 
thereof  to  one  J.B.,  of  the  same  place ;  two  more  thereof  to  one 
R.O.G.,  of  the  City  of  Hamilton,  in  the  said  Province;  two 
more  thereof  to  E.  and  G.M.,  of  the  same  place;  two  more 
thereof  to  W.B.,  of  Hamilton  aforesaid ;  two  more  thereof  to 
J.M.,  of  Hamilton  aforesaid;  two  more  thereof  to  J..Tf.^  of 
Hamilton  aforesaid ;  four  more  thereof  to  the  Trustees  of  the 
Pearl  Street  school-house,  of  St.  Mary's  AYard,  in  Hamilton 
aforesaid;  two  more  thereof  to  J.W.,  of  Hamilton  aforesaid; 
two  more  thereof  to  M.H.,  of  Hamilton  aforesaid;  two  more 
thereof  to  G.8.,  of  Hamilton  aforesaid ;  two  more  thereof  to 
the  G.W.R.  Coy.,  at  Hamilton  aforesaid. 

19.  The  said  inferiority  of  those  drums  and  drum-heaters 
so  sold  and  licensed,  and  caused  and  procured  to  be  sold  by  the 
defendant  in  the  manner  aforesaid,  together  with  their  said 
similarity  in  appearance,  and  in  the  alleged  trade  names 
thereof,  and  the  bronze  coloured  labels  thereupon  to  those  of 
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the  plaintiff,  also  is  calculated  to  injure,  and  in  fact  does 
wrongfully  injure  the  plaintiff  in  his  said  trade  and  business, 
by  damaging  the  public  reputation  of  the  said  drums  and 
drum-heaters  of  the  plaintiff,  for  which  they  are  designed  and 
likely  to  be  and  are  often  mistaken. 

The  plaintiff  therefore  claims  as  follows : 

1.  A  declaration  that  the  said  letters  patent  so  issued 
to  the  defendant  are  and  have  always  been  null  and 
void  by  reason  of  the  aforesaid  misrepresentation  and 
misconduct  of  the  defendant  in  obtaining  the  same, 
and  by  reason  of  the  said  want  of  novelty,  in  the  said 
pretended  invention  of  the  defendant  and  by  reason  of 
its  said  want  of  usefulness  and  by  reason  of  those  letters 
patent  including  the  same  invention  and  discovery,  or 
a  material  part  of  the  same  invention  and  discover}^,  as 
the  prior  letters  patent  so  granted  to  the  said  M.N.  as 
aforesaid. 

2.  An  injunction  restraining  the  defendant,  his 
servants,  workmen  and  agents,  from  manufacturing, 
using,  selling,  offering  for  sale  or  licensing  or  causing 
any  other  or  others  to  manufacture,  use,  sell,  offer  for 
sale  drums  and  drum-heaters  or  other  machines  con- 
structed according  to  his  said  pretended  patent  in- 
vention, and  from  selling  or  offering  or  exposing  for 
sale  or  disposing  of  or  parting  with  the  custody  of  any 
of  the  said  drums  or  drum-heaters  so  by  the  defendant 
manufactured  and  offered  for  sale  as  aforesaid,  or  any 
other  similar  drums  and  drum-heaters  bearing  and 
having  the  above  mentioned,  or  any  other  fraudulent 
and  colourable  imitation  of  the  said  trade  name  and 
style  of  the  plaintiff  thereon  without  the  license  and 
authority  of  the  plaintiff  in  that  behalf. 

3.  And  also  an  injunction  restraining  the  defendant, 
his  servants,  workmen  and  agents,  from  manufactur- 
ing, using,  selling  or  disposing  of  or  parting  with  the 
custody  of,  unless  with  the  leave,  and  license  of  the 
plaintiff,  any  drum-heaters  or  other  machines  or  any 
mechanism  or  apparatus  calculated  or  intended  to  be 
used  in  or  as  parts  thereof  made  in  accordance  with 
the  said  patent  invention  of  the  said  M.N.  or  with 
colourable  deviation  therefrom,  or  with  the  substitu- 
tion of  mere  mechanical  equivalents  for  the  same  or 
some  parts  thereof,  or  otherwise  in  accordance  with  the 
said  patent  invention  of  the  said  M.N.,  or  by  simply 
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changing  the  form  or  the  proportion  of  the  drum- 
heater  or  machine ;  whether  the  same  be  or  be  not  also 
constructed  according  to  the  said  pretended  patent 
invention  of  the  defendant. 

4.  An  account  of  the  gains  and  profits  which  the  de- 
fendant has  made  as  aforesaid  and  payment  of  the 
same  to  the  plaintiff. 

6.  Damages  for  the  wrongful  acts  of  the  defendant 
in  the  premises,  and  that  all  proper  directions  may  be 
given  and  accounts  taken  in  that  behalf. 

6.  The  delivery  up  to  the  plaintiff  by  the  defendant 
of  all  drum-heaters  and  other  machines,  mechanism 
and  apparatus  in  the  possession  or  power  of  the  de- 
fendant which  have  not  been  made  by  the  plaintiff,  or 
the  plaintiff  and  the  said  AI.N.  or  the  said  AJ.N.  or  his 
heirs,  lawful  representatives  or  assigns  or  by  their  or 
some  of  their  liicense  or  authority  and  which  have  been 
made  according  to  the  said  patent  invention,  or  with 
such  deviations  or  substitutions  as  aforesaid,  or  which 
are  calculated  and  intended  to  be  used  as  aforesaid,  or 
which  have  the  above  mentioned  or  any  other  wrong- 
ful and  fraudulent  imitations  of  the  said  trade  name 
and  style  of  the  plaintiff  thereon. 

7.  The  costs  of  this  action, 

8.  Such  further  and  other  relief  as  may  seem  meet. 


Section  XLII. — Payment  into  Court. 

[Formal  parts:  see  No.  125.] 

Defence  of  The  defendant  as  to  the  whole  of  the  claim  of  the  plain- 

payment  into  ^jij  ^Qj.  j-i^Q  whole  action]  [or  as  to  the  plaintiff's  claim  con- 
tained in  the  paragraphs  of  the  statement  of  claim  or  as  to 
the  plaintiff's  claim  upon  {e.g.,  the  promissory  note  in  the 
statement  of  claim  mentioned  or  the  plaintiff's  claim  for,  as 
the  case  may  he)]  brings  [or  has  paid]  into  Court  $  ,  and 

says  that  tbat  sum  is  enough  to  satisfy  the  plaintiff's  claim, 
[or  the  plaintiff's  claim  in  said  paragraphs  mentioned, 
or  in  respect  of  the  said  promissory  note,  or  the  plaintiff's 
claim  herein  pleaded  to.] 

For  notice  of  payment  into  Court  before  such  a  defence,  see 
No.  397. 

For  notice  of  acceptance  of  the  sum  paid  in,  see  No.  398. 

(a)    See  also  No.  201. 
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Section  XLIII. — Penalties. 

(Formal  parts:  see  No.  123.)  „«^ 

SIT 

1.  The  defendant  is  indebted  to  the  plaintiff  in  the  sum  of  Claim  for  a 
($200,  or  as  the  case  may  be),  for  that  on  the  day  ^The  ^nt°ar?o 

of  ,19       (a),  the  defendant  (at  an  election  Election  Act.' 

holden  in  and  for  the  Electoral  District  of  ,  for  the  ^^^ 

election  of  a  member  to  serve  in  the  Legislative  Assembly  of 
the  Province  of  Ontario,  wilfully  voted  without  having  at  the 
time  of  his  so  voting  all  the  qualifications  required  by  law  for 
entitling  him  to  vote  {or  as  the  case  may  he  under  the  'provi- 
sions of  The  Ont.  Election  Act  (c)  contrary  to  "  The  Ontario 
Election  Act." 

The  plaintiff  claims  the  sum  of  $  by  way  of 

penalty  and  his  costs  of  this  action. 


Section  XLIV. — Perpetuating  Testimony. 

31S 

The  formal  parts  of  a  statement  of  claim  in  an  action  to  Claim  in 
perpetuate  the  testimony  of  witnesses  are  the  same  as  those  in  action  to  per- 
other  actions.    The  statement  of  claim  must  state  the  matter  mony.  (d) 
touching  which  the  plaintiff  is  desirous  of  taking  evidence: 
and  must  shew  that  he  has  some  interest  in  ihe  subject;  and 
claim  directions  for  the  examination  of  witnesses  touching  the 
matter  so  stated :  to  the  end  that  their  testimony  may  be 
preserved  and  perpetuated.     It  should  also  state  the  facts 
shewing  that  the  plaintiff  is  unable  to  bring  the  question  for 
which  the  testimony  is  required  into  immediate  litigation. 
Where  the  action  is  brought  by  a  person  claiming  honours, 
titles,  &c.,  the  Attorney- General  must  be  made  a  party:  see 
E.  S.  0.  c.  324,  s.  15. 


Section  XLV. — Physicians  and  Surgeons. 

{Formal  parts:  see  No.  123.)  «■« 

1.  The  plaintiff  is  a  physician  [^or  surgeon]  duly  author-  Claim  for 
ized  to  practise  as  such  in  Ontario,  medical 

(&)  See  R.  S.  O.  1897  c.  9,  s.  195.  The  action  is  required  to  be 
commenced  within  one  year  after  the  act  committed  or  the  omission 
of  duty  complained  of:  R.  S.  O.  1897  c.  9,  s.  195  (3). 

(c)  See  R.  S.  O.  1897  c.  9,  s.  181. 

(d)  As  to  how  far  this  form  of  action  can  now  be  maintained,  if 
at  all:  see  West  v.  Sackville  (1903),  2  Ch.  378. 


attendance. 
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2.  The  defendant  is,  &c. 

3.  The  plaintiff  between  the  day  of  >  19  > 
and  the  day  of  ?  19  j  rendered  to  the  de- 
fendant [or  to  A.B.  for  and  at  the  request  of  the  defendant] 
professional  attendance,  advice  and  services,  as  such  physi- 
cian. 

Or,  The  plaintifE  between  the  day  of  ,  and 

the  day  of  ?  19     ,  attended  tho  defendant  at 

his  request  [or  attended  A.B.  at  the  request  of  the  defendant] 
as  such  surgeon,  and  operated  on  and  administered  treatment 
to  him  [or  to  the  said  A.B.']  in  respect  of  [a  broken  leg]. 

4.  The  reasonable  charges  due  and  payable  for  such  attend- 
ance, advice  and  services  amount  to  the  sum  of  $  ,  an 
account  for  which  has  been  rendered  to  the  defendant  on 
the  day  of  ,  19  ,  but  the  said  charges  have 
not  been  paid. 

The  plaintiff  claims  $  and  costs. 


320 


(Formal  parts:  see  No.  123.) 


ful  treatment 
causing  injury 


Defence  and  1.  The  plaintiif  SO  negligently  and  unskilfully  performed 

to"foregom™   ^  surgical  operation  upon  the  defendant's  leg  that  the  defen- 
claim,  unskil-  dant's  health  has  suffered,  and  he  has  become  permanently 
>._-..      .  lame  and  incapacitated  from  earning  his  living  in  his  occupa- 
tion of 

2.  By  waj  of  counterclaim  the  defendant  claims  $ 
damages  from  the  plaintiff  for  the  injury  to  the  defendant 
caused  by  the  plaintiff's  said  negligent  and  unskilful  treat- 
ment of  the  defendant. 

N.B.  A  statement  of  claim  for  damages  for  negligent 
and  unskilful  treatment  may  he  framed  from  the  above 
counterclaim. 
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Section  XLVI. — Qui  Tam  Action. 

(Formal  parts:  see  No.  123.) 
Claim  in  a  Qui        1.  The  plaintiff  is,  &c.,  and  sues  in  thisi  action  as  well  for 
Suiepenalty  ^^^  Majesty  the  King  for  the  public  uses  of  the  Dominion  of 
for  registering  Canada,  as  for  himself. 

Swriglir  3.  On  or  about  the  day  of  ,  19     ,  the 

without  pub-   defendant  caused  to  be  inserted  in  the  interim  register  of 
lishing.  (a)      copyrights  in  the  office  of  the  Minister  of  Agriculture  for  the 

(a)  See  R.  S.  C.  c.  62,  ss.  13  and  33  (2). 
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Dominion  of  Canada,  the  title  or  designation  of  a  work  called 
*'  The  History  of  Jurisprudence/'  then  about  to  be  published 
in  England  and  intended  to  be  published  in  Canada. 

3.  The  said  work  was  published  in  England  on  the 
day  of  ,  19     ,  but  notwithstanding  that  more  than 

one  calendar  month  has  elapsed  from  said  date  the  said  work 
has  not  been  published  in  Canada  contrary  to  the  statute  in 
that  behalf. 

The  plaintiff  as  well  for  His  Majesty  the  King  as 
for  himself  claims  $100. 


Section  XLYII. — Eectification  of  Instruments. 

(Formal parts: see  No.  12S.)  . 

333 
Between  the  Merchants'  Bank  of  Canada,  Claim  to 

Plaintiffs,  ?°",*^«*  ^r^y 

'  m  description 
and  of  lands  in  a 

E.G.,  J.B.M.,  C.G.,  G.W.B.,  C.A.8.,  J.F.,  S^olrSf 
C.F.,  RJ.C,  J.A.M.,  and  T.C.8.,  Execu- 
trix and  Executor  of  O.T3f„  H.McK.,  and 
A.K.,  Defendantij. 

1.  In  and  prior  to  the  year  19  ,  the  defendant,  H.McK., 
was  the  owner  in  fee  simple  of  a  certain  parcel  of  land  situate 
in  the  City  of  Hamilton,  in  the  County  of  Wentworth,  de- 
scribed as  follows,  that  is  to  say:  {copy  description  of  land). 
This  property  the  said  H.McK.,  on  the  1st  June,  19  ,  sold  to 
the  defendants,  G.W.B.  and  C.A.8.,  for  the  sum  of  $1,375; 
no  part  of  the  said  money  wis  to  be  paid  down,  the  agreement 
being  that  said  H.McK.  should  convey  the  said  lands  to  the 
defendants,  G.W.B.  and  C.A.S.,  who  were  upon  such  convey- 
ance to  mortgage  the  said  lands  in  fee  to  the  said  H.McK.,  to 
securfe  payment  of  the  said  sum  of  $1,375,  and  interest  at  the 
rate  of  six  per  cent.,  at  the  end  of  ten  years  from  the  said  1st 
June,  19  ,  with  interest  payable  yearly  in  the  interim.  At 
the  time  of  the  said  sale  the  said  parcel  of  land  was  fenced  in, 
a  tavern  was  built  on  part  thereof,  and  the  whole  of  the  said 
land  was  used  in  connection  with  the  said  tavern  which  was 
then  in  the  occupation  of  a  tenant,  and  the  said  H.  McK. 
owned  no  other  portion  of  the  said  lot  number 

2.  In  execution  of  the  said  agreement  the  said  H.McK., 
by  indenture  dated  1st  June,  19  ,  conveyed  the  said  lands,  in 
fee  simple,  to  said  defendants,  G.W.B.,  and  C.A.S,  who  imme- 
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diately  mortgaged  the  said  lands  in  fee  to  the  said  H.McK., 
to  secure  the  payment  of  the  sum  of  $1,375,  and  interest  at 
the  times  and  in  the  manner  hereinbefore  mentioned,  the  said 
mortgage  bearing  date  on  1st  June,  19  ,  and  being  mad& 
by  the  said  G.W.B.  and  C.A.S.,  of  the  first  part,  E.  the  wife  of 
said  G.W.B. ,  who  merely  joined  therein  to  bar  her  inchoate 
right  to  dower,  of  the  second  part,  and  the  said  H.McK.  of  the 
third  part,  and  the  said  tenant  of  the  said  H.McK.,  by  the 
directions  of  the  said  McK.,  attorned  to  and  became  the  tenant 
of  the  said  lands  to  the  said  G.W.B. ,  and  C.A.8.,  in  pursuance 
of  the  terms  of  the  said  sale.  The  said  deed  of  conveyance 
and  mortgage  of  said  lands  were  prepared  by  tlie  defendants, 
G.W.B.  and  C.A.8.,  and  said  lands  were  and  are  by  mere  error 
and  inadvertence  erroneously  described  in  the  said  deed  and 
mortgage,  the  description  therein  given  being  incorrect  only 
so  far  as  the  metes  and  bounds  of  the  said  parcel  are  concerned, 
*  the  said  parcel  being  properly  described  as  to  the  extent  there- 

of, and  as  to  being  a  part  of  the  said  original  Township  lot 
now  a  part  of  the  City  of  Hamilton  as  aforesaid,  but  the  point 
of  commencement  of  the  metes  and  bounds  of  the  said  parcel 
and  the  courses  of  the  boundaries  thereof  are  therein  stated  in 
these  words,  {copy  description,)  the  error  in  the  said  descrip- 
tion being  that  the  position  of  the  post  therein  referred  to  is 
stated  to  be  on  the  limit  between  lots  13  and  14,  instead  of  on 
the  limit  between  lots  12  and  13,  as  the  position  of  the  said 
post  in  fact  is,  and  the  said  post  in  fact  was  at  the  time  of 
making  the  said  deed  and  mortgage,  and  now  is  the  north- 
west angle  of  King  and  Wellington  streets  aforesaid.  The 
other  courses  of  the  boundaries  given  in  the  description  con- 
tained in  the  said  deed  are  wholly  inapplicable  to  a  parcel  of 
land  to  be  contained  within  the  said  boundaries,  as  the  parcel 
so  described  would  not  from  the  relative  positions  of  the  said 
original  Township  lots  13  and  14,  include  any  portion  of  the 
said  original  Township  lot  13,  beyond  the  imaginary  line 
forming  the  extreme  west  boundary  of  the  said  lot  13.  The 
said  G.W.B.,  C.A.S.,  and  H.  McK.,  at  the  time  of  the  execu- 
tion of  the  said  deed  and  mortgage,  believed  that  the  post 
referred  to  as  on  the  limit  between  lots  13  and  14,  and  being 
point  of  commencement  was,  in  fact,  the  north-west  angle  of 
King  and  Wellington  Streets  aforesaid,  and  intended  that 
such  angle  should  be  the  point  of  commencement. 

3.  The  said  H.McK.,  by  an  indenture  dated  2nd  January, 
19  ,  and  made  for  valualDle  consideration  between  the  said 
H.McK.,  of  the  first  part,  and  the  Imperial  Bank  of  Canada, 
of  the  second  part,  bargained,  sold,  assigned,  transferred  and 


FOKMS   OF   PLEADINGS — RECTIFICATION   OF   INSTRUMENTS.  217 

set  over  to  the  said  Imperial  Bank  of  Canada,  their  successors 
and  assigns,  the  said  indenture  of  mortgage  referred  to  in  the 
second  paragraph  hereof,  together  with  the  said  sum  of  $1,375 
and  interest  thereon  from  1st  December,  19  ,  (all  prior  in- 
terest having  been  paid,)  and  the  said  lands  described  in  the 
first  paragraph  hereof,  but  by  error  and  inadvertence  the  said 
lands  were  and  are  described  in  the  said  indenture  of  assign- 
ment in  the  same  words  as  the  same  are  described  in  the  said 
deed  and  mortgage,  the  error  therein  being  of  precisely  the 
same  nature  as  that  set  forth  in  the  second  paragraph  hereof, 
the  description  of  the  lands  given  in  the  said  assignment  be- 
ing copied  from  that  given  in  the  said  mortgage,  without  any 
knowledge  of  the  error  aforesaid.  The  estate,  rights  and  in- 
terest of  the  said  Imperial  Bank  of  Canada  in  the  said  lands, 
mortgage,  mortgage  money,  interest  and  assignment,  became, 
and  were  and  are  vested  in  the  plaintiffs,  under  and  by  virtue 
of  an  indenture  of  union,  dated  27th  February,  19  ,  made 
between  the  said  Imperial  Bank  of  Canada  and  the  Merchant^ 
Bank,  whereby  the  property  and  effects  of  the  said  banks  be- 
came amalgamated  and  vested  in  the  plaintiffs,  by  their  said 
corporate  name,  under  the  provisions  of  the  "  Imperial  Bank 
Act,  19  ."  The  said  indenture  of  union  has  been  duly  pub- 
lished m  the  Official  Gazettes,  as  required  by  the  said  Statute. 

4.  The  defendants  G.W.B  and  C.A.S.  sold  a  portion  of  the 
said  lands  to  R.R.W.  and  D.B.G.,  under  whom  the  defendants 
E.G.,  J.B.M.,  C.G.,  G.W.B.,  as  executors  of  A.C.,  B.J.C., 
J.A.M.,  and  T.C.8.,  executrix  and  executor  of  O.T.M.  and 
A.K.,  respectively,  claim  title.  The  deeds  of  conveyance  of  the 
said  portion  sold  to  said  R.R.W.  and  D.B.G.,  describe  the  same 
correctly  as  being  situated  on  the  north-west  corner  of  King 
and  Wellington  Streets,  and  on  such  sales  the  said  G.W.B.  and 
C.A.S.  deli*vered  possession  of  the  portions  so  sold  to  the  said 
R.R.W.  and  D.B.G. 

5.  All  the  interest  which  accrued  due  upon  the  said  mort- 
gage made  by  the  said  defendants  B.  and  S.,  to  the  defendant 
McK.,  up  to  and  inclusive  of  the  instalment  of  interest  which 
Jell  due  on  1st  December,  19  ,  has  been  fully  paid  and  satis- 
fied, but  no  further  sum  has  been  paid  on  account  of  interest, 
except  by  receipt  of  rents  and  profits  as  hereinafter  men- 
tioned, and  the  whole  amount  of  principal  thereby  secured  is 
now  past  due  and  wholly  unpaid  and  unsatisfied. 

6.  The  said  Imperial  Bank  of  Canada  took  possession  of 
a  portion  of  the  said  lands  as  mortgagees  as  aforesaid,  on  or 
about  the  19th  day  of  August,  A.D.  19  ,  and  of  the  residue 
of  said  lands  about  the  16th  day  of  September,  19     ,  and 
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continued  in  possession  thereof  till  the  time  of  the  amalga- 
mation of  the  said  bank  with  the  plaintiff's  bank  hereinbefore 
mentioned,  and  the  plaintiffs  are  now  in  possession  of  the  said 
moi-tgaged  lands. 

7.  The  defendants^  other  than  the  defendant  McK.,  are 
entitled  to  the  equity  of  redemption  of  the  said  mortgaged 
premises.  The  defendant  G.W.B.,  as  well  in  his  own  in- 
dividual interest  as  executor  of  the  last  will  and  testament  of 
A.C.,  deceased,  the  said  R.R.W.  and  D.B.G.,  and  all  the  said 
defendants  had  actual  notice  and  knowledge  of  all  the  facts 
and  circumstances  hereinbefore  set  forth  before  and  at  the 
time  they  severally  acquired  their  respective  estates  and  in- 
terests in  the  said  mortgaged  premises. 

8.  The  plaintiffs  have  offered  to  the  defendants,  to  join  in 
and  execute  a  proper  deed  or  proper  deeds  to  correct  the  said 
errors  and  requested  the  said  defendants  to  join  in  and  exe- 
cute the  same  or  that  the  said  defendants,  except  said  H. 
McK.,  should  pay  off  the  said  mortgage,  but  the  said  defend- 
ants neglect  and  refuse  to  comply  with  tbe  said  request. 

The  plaintiffs  claim : 

1.  A  direction  that  the  said  deeds  of  conveyance  and 
mortgage  and  assignment  thereof,  in  the  first  and 
second  paragraphs  hereof  mentioned,  be  rectified  by 
correcting  the  description  of  the  lands  therein  referred 
to  so  as  to  describe  tlie  said  lands  as  the  same  are 
described  in  the  first  paragraph  hereof. 

2.  A  declaration  that  the  plaintiffs  are  mortgagees 
thereof,  and  entitled  to  have  a  lien  thereon  for  the  said 
$1,375,  and  interest. 

3.  Payment  of  the  said  sum  of  $1,375  and  interest, 
and  costs  of  this  action;  and  in  default  thereof,  that 
the  equity  of  redemption  of  the  said  mortgaged 
premitees  may  be  foreclosed. 

4.  All  other  necessary  directions  for  the  purposes 
above  aforesaid. 

5.  Such  further  and  other  relief  as  the  nature  of  the 
case  may  require. 
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(Formal  parts:  see  No.  123.)  »«»o 

1.  M.E.,  late  of^  &c.,  widow,  was  for  many  years  prior  Claim  for  ap- 
ancl  down  to,  and  at  the  time  of  her  death  hereinafter  men-  a^receTvei^of 
tioned,  seised  or  otherwise  well  entitled  in  fee  simple  of  or  to  real  and  per- 
real  estate  of  large  value,  consisting  of  houses  and  heredita-  auhelnsUnce 
mcnts  situate  in  the  counties  of  M.  and  E.,  and  elsewhere.         of  all«ged  heir 

at  law  and 

2.  The  said  M.JiJ.  was  also,  at  the  time  ol  her  death,  next  of  kin ; 
possessed  of,  or  entitled  to,  a  large  leasehold  estate :  consisting  pending  liti- 
'of  houses  and  hereditaments  situate  in  the  counties  of  M.  and  his  title,  (a) 
E.,  and  elsewhere;  and  also  other  personal  estate,  consisting 

oi  money,  securities  for  money,  and  other  property  of  very 
large  value. 

3.  The  said  M.E.  died  intestate  on  or  about,  &c.,  a  widow, 
and  without  issue. 

4.  At  the  time  of  the  death  of  the  said  M.E.  the  plaintiff 
was,  and  he  is,  her  heir-at-law;  being  the  eldest  son  of  S.W. 
the  younger,  late  of,  &c.,  deceased,  who  was  the  only  brother  of 
the  said  M.E.,  and  who  died  in  her  lifetime.  The  said  S.W. 
the  younger,  and  the  said  M.E.,  were  the  son  and  daughter  of 
S.W.  the  elder  of,  &c.,  and  M.  his  wife,  who  died  many  years 
ago. 

5.  The  plaintiff  was  also  at  the  time  of  the  death  of  the 
said  M.E.J  and  he  is  now,  one  of  her  next  of  kin  according  to 
"  The  Statute  of  Distribution."  The  only  other  next  of  kin 
of  the  said  M.E.  were  and  are  E.,  now  the  wife  of  J.G.,  A.W., 
and  J.T^F.,  who  are  the  only  other  children  of  the  said  S.W. 
the  younger  who  were  living  at  the  time  of  the  decease  of  the 
said  M.E. 

6.  Shortly  after  the  death  of  the  said  M.E.,  untrue  in- 
formation was  given  to  His  Majesty's  Attorney-General  for 
the  Province  of  Ontario,  that  the  plaintiff  and  his  said  brother 
and  sister  were  illegitimate,  and  that  the  said  M.E.  had  died 
without  leaving  any  lawful  heir  or  next  of  kin ;  and  thereupon, 
and  on  the  day  of  ,  19  ,  a  caveat  was  entered 
in  the  office  of  the  Surrogate  Clerk  by  His  Majesty's 
Attorney-General  for  Ontario,  on  behalf  of  His  Majesty, 
against  the  grant  of  letters  of  administration  of  the  effects 
of  the  said  intestate  to  any  one  except  such  person  as  should 
be  nominated  by  or  on  behalf  of  His  Majesty. 

7.  The  rents  of  the  said  M.E.'s  real  estate,  which 
consists   in    great   part    of  divers   small    houses    and  tene- 

(fi)  For  another  form,  see  No.  315. 
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ments,  let  to  divers  persons  as  weekly  tenants,  have  run  into 
arrear ;  and  the  tenants  ini  possession  refuse  to  pay  any  rent  to 
the  plailitiff;  and  very  large  sums  are  due  in  respect  of  the 
same  rents ;  which  are  in  danger  of  being  lost,  and  in  fact  very 
large  sums  have  already  been  lost  in  respect  thereof. 

8.  The  plaintiff  has  applied  to  the  Surrogate  Court  of 
the  County  of  ,  for  the  grant  of  letters  of  adminis- 
tration of  the  estate  and  effects  of  the  said  M.E.  to  him,  as 
che  lawful  nephew,  and  one  of  the  neariest  of  kin  of  the  said 
M.E.;  but  by  reason  of  the  grant  of  such  letters  being  opposed 
by  His  Majesty^s  said  Attorney-General,  under  the  circum- 
stances aforesaid,  the  right  to  such  letters  of  administration  is 
now  under  litigation;  and  some  time  must  necessarily  elapse 
before  the  right  of  the  plaintiff  thereto  can  be  determined. 

9.  Under  the  circumstances  aforesaid  there  is  no  personal 
representative  of  the  said  M.E. 

10.  For  the  reasons  aforesaid,  the  rents  of  the  leasehold 
estate  of  said  M.E.,  which  consists  of  divers  small  bouses  let 
out  to  weekly  tenants,  are  likewise  in  arrear,  and  in  danger  of 
being  lost;  and  a  large  portion  thereof  has  already  been  lost. 

11.  Moreover,  the  houses  and  buildings  on  the  said  estate 
are  falling  into  bad  repair,  and  they  require  considerable  out- 
lay to  keep  them  in  proper  condition;  and  the  covenants  to 
repair  and  insure  contained  in  several  of  the  leases  under 
which  the  said  M.E.'s  leasehold  estate  is  held  have  been 
broken;  and  the  said  leases  are  liable  to  forfeiture;  and,  in- 
deed, the  landlords  of  some  parts  of  the  said  leasehold  estate 
have  alreadv  entered  upon  the  same  for  breaches  of  covenant : 
whereby  the  same  have  become  lost  to  the  said  intestate's 
estate. 

12.  The  moneys  and  other  personal  estate  of  the  said  M.E. 
are  likewise  in  danger  of  being  lost  for  want  of  some  person 
to  collect  and  get  in  the  same. 

Receiver  of  13.  The  plaintiff  submits  that  some  proper  person  or  per- 

rents,  etc.  ^^^^  ought  to  be  appointed  to  receive  the  rents  and  profits  of 
the  said  M.E.'s  freehold  and  leasehold  estates,  and  to  collect 
and  get  in  her  personal  estate,  as  hereinafter  prayed. 

14.  At  the  time  of  the  death  of  the  said  M.E.,  there  were 
in  her  housa  divers  deeds,  books,  and  documents  belonging  to 
her,  and  relating  to  her  real  and  personal  estate,  and  such 
deeds,  books,  and  documents  were  taken  possession  of  on  the 
part  of  His  Majesty ;  and  the  same  are  now  under  the  control 
of  His  Majesty's  said  Attorney-General;  and  the  plaintiff 
submits  that  the  same  ought  to  be  produced  and  handed  over 
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to  such  person  or  persons  as  may  be  appointed  to  be  such  re- 
ceiver or  receivers  as  aforesaid,  for  the  purpose  of  facilitating 
the  receipt  of  the  rents  and  profits  of  the  said  real  and  lease- 
hold estate,  and  the  receipt  and  getting  in  of  the  said  intes- 
tate's other  personal  estate. 

The  plaintiff  claims: 

1.  The  appointment  of  some  proper  person  to  receive 
the  rents  and  profits  of  the  real  estate  of  the  said  M.E., 
and  to  let  and  manage  the  same,  and  also  to  receive 
the  rents  and  profits  of  the  leasehold  estates  of  the 
said  M.E.,  and  to  let  and  manage  the  same,  and  to 
receive,  collect  and  get  in  her  personal  estate :  pending 
the  aforesaid  litigation  in  His  Majesty's  Surrogate 
Court  of  the  County  of 

2.  The  delivery  of  all  deeds,  books,  and  documents 
now  under  the  control  of  His  Majesty's  said  Attorney - 
General,  belonging  or  relating  to  the  real  and  personal 
estate  of  the  said  M.E.,  to  the  person  or  persons  so 
to  be  appointed,  or  a  direction  that  the  same  may  be 
deposited  in  this  Court :  for  the  purpose  of  enabling 
such  person  or  persons  to  refer  to  and  use  the  same, 
as  may  be  necessary. 

3.  All  usual  and  necessary  directions  for  the  pur- 
poses aforesaid. 

4.  Such  further  and  other  relief  as  the  nature  of 
the  case  may  require. 


[Formal  parts:  see  No.  123.] 

334 

1.  In  the  year  19     ,  one  W.P.  became,  and  from  thence-  claim  to  re- 
forth  until  he  conveyed  the  same  as  hereinafter  mentioned  move  from 
continued  to  be  the  owner  in  fee  of  that  certain  parcel  of  o^e  an  im- 
land  known  (describe  it).  properly regis- 

.  .  tered  plan. 

2.  The  said  W.P.,  while  such  owner  as  aforesaid,  by  inden- 
ture dated  the  29th  day  of  December,  19  ,  mortgaged  the 
tsaid  premises  to  Mary  and  Jessie  McM.,  and  afterwards,  by 
indenture  dated  the  19th  day  of  April,  19  ,  he  released  to 
the  said  Mary  and  Jessie  McM.  his  equity  of  redemption 
therein. 

3.  By  deed  dated  the  10th  day  of  November,  19  ,  the  said 
Mary  and  Jessie  McM.  conveyed  the  said  premises  to  the 
plaintiff  in  fee  simple  for  a  valuable  consideration  then  paid 
to  them  by  the  plaintiff. 
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4.  Before  paying  his  purchase  money  and  accepting  the 
said  conveyance,  the  plaintiff  searched  the  title  of  the  said 
premises  in  the  Registry  Office  of  the  said  County  of  Simcoe, 
and  as  the  result  of  such  search  ascertained  that  there  was  no 
deed,  conveyance,  plan  or  other  instrument  registered  against 
the  said  premises  which  in  any  way  affected  or  impaired  the 
registered  title  of  the  said  Mary  and  Jessie  McM.  to  the  same, 
and  thereupon  the  plaintiff  paid  his  purchase  money  and 
became  and  now  is  the  owner  in  fee  of  the  said  premises. 

5.  The  plaintiff  caused  the  conveyance  of  the  said  prom- 
ises to  him  to  be  registered  in  the  said  Registry  Office  on  the 
8th  day  of  January,  19     . 

6.  The  said  premises  were  at  the  time  of  the  plaintiff's 
purchase  thereof,  and  still  are,  uncultivated  and  in  a  state  of 
nature,  but  the  plaintiff  has  ever  since  paid  all  taxesi  assessed 
upon  the  same,  but  the  plaintiff  is  not  nor  has  nor  have  any 
person  or  persons  ever  been  in  the  actual  occupation  of  the 
same  or  any  part  thereof. 

7.  The  said  premises  are  wholly  situate  in  the  Township 
of  Orillia,  near  to  the  Village  of  Orillia,  in  the  said  County 
of  Simcoe,  and  are  divided  from  the  said  Village  by  a  strip 
of  land  running  the  whole  length  of  the  said  lot  and  contain- 
ing about  five  acres. 

8.  By  deed  poll  dated  the  6th  day  of  December,  19  , 
and  registered  in  the  said  Registry  Office  on  the  15th  day 
of  the  same  month,  made  by  the  Sheriff  of  the  said  County  of 
Simcoe,  the  said  Sheriff  purported  to  convey  to  the  defendant 
J. A.,  certain  lands  described  in  the  said  deed  poll  as  "  all 
that  certain  parcel  or  tract  of  land  situate  in  the  Village  of 
Orillia,  in  the  County  of  Simcoe,  containing  by  admeasure- 
ment two  acres,  be  the  same  more  or  less,  being  composed  of 
Village  lot  No.  9,  on  the  south  side  of  St.  Andrew  Street, 
Cameron's  survey,  in  the  said  Village  of  Orillia,"  and  the  said 
defendant,  J. A.,  now  claims  to  own  the  lands  in  the  said  deed 
described. 

9.  By  a  certain  other  deed  poll  dated  the  12th  day  of  De- 
cember, 19  ,  and  registered  in  the  said  Registry  Office  on  the 
19th  day  of  the  same  month,  made  by  the  said  Sheriff,  the 
said  Sheriff  also  purported  to  convey  to  the  defendant,  J.S., 
certain  lands  in  the  said  deed  described  respectively  as  lot 
No.  8  on  the  south  side  of  St.  George  Street,  in  the  Village 
of  Orillia,  Cameron's  survey,  and  lot  No.  1,  on  the  south  side 
of  St.  George  Street  in  the  said  Village  of  Orillia,  Cameron's 
survey,  and  the  said  defendant,  J.S.,  now  claims  to  be  the 
owner  of  the  said  lands  in  the  said  deed  described. 
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10.  By  two  certain  other  deeds  poll  dated  respectively  the 
25th  day  of  February,  19  ,  and  registered  on  the  27th  day  of 
March  in  the  same  year,  and  made  by  the  said  Sheriff,  the  said 
Sheriff  also  purported  to  convey  to  the  defendant,  J. 8.,  cer- 
tain lands  in  the  said  deeds  described  respectively  as  lots  1 
and  2  on  the  north  side  of  George  Street,  in  the  Village  of 
Orillia,  two  acres,  Cameron's  survey,  and  the  said  defendant 
J. 8.  now  claims  to  be  the  owner  of  the  said  lands  in  the  said 
two  deeds  described. 

11.  One  Cameron  did  in  fact  make  a  survey  and  register 
a  plan  of  the  said  Village  of  Orillia,  but  he  never  made  a 
survey  or  registered  a  plan  of  the  said  premises  so  conveyed 
to  the  plaintiff  as  aforesaid,  and  no  plan  relating  to  or 
affecting  the  said  premises  or  any  part  thereof  was  ever  re- 
gistered until  the  registration  of  the  pretended  copy  of  a  plan 
by  the  defendant,  Jji.,  as  hereinafter  mentioned. 

13.  On  the  29th  day  of  July,  19  ,  the  defendant,  J.A., 
witliout  making  any  survey,  adopted  a  plan  or  sketcli  of  the 
plaintiff's  said  lot,  made  in  the  year  19  ,  and  caused  to  be 
registered  in  the  said  Eegistry  Office  what  purports  to  be  a 
copy  of  the  said  plan,  whereby  the  plaintiff's  said  lot  is  repre- 
sented as  forming  part  of  the  Village  of  Orillia,  and  whereby 
his  said  lot  appears  to  be  sub-divided  into  oO  difl'erent  lots, 
with  six  different  streets  intersecting  the  same,  as  by  the  said 
pretended  copy  of  plan  will,  when  produced,  more  fully  ap- 
pear. 

13.  The  said  six  streets  depicted  on  the  said  pretended 
copy  of  plan  are  named  respectively  St.  David  Street,  St. 
Andrew  Street,  St.  Patrick  Street  and  St.  George  Street, 
and  the  said  lots  or  sub-divisions  are  numbored  on  the  said 
pretended  copy  of  plan  with  reference  to  the  said  streets. 
The  said  pretended  copy  of  plan  is  not  in  fact  a 
true  copy  of  the  plan  or  sketch  which  was  actually 
made  in  the  year  19  ;  on  the  contrary,  in  the  original 
plan  made  in  the  year  19  ,  the  streets  shewn  thereon  were 
not  designated  by  any  name  Avhatever,  but  in  the  said  pre- 
tended copy  the  said  defendant,  J. A.,  or  some  one  acting  in  his 
behalf,  has  arbitrarily  assigned  names  to  the  different  streets 
shewn  on  the  said  plan  without  knowing  or  having  any  means 
of  knowing  by  what  names  the  said  streets  were  respectively 
intended  to  be  designated  by  those  by  or  for  whom  the  said 
original  plan  or  sketch  was  prepared. 

14.  There  are  in  fact  no  streets  in  the  said  Village  of 
Orillia  called  St.  David  Street,  St.  Andrew  Street,  St.  Patrick 
Street,  or  St.  George  Street. 
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15.  The  effect  of  the  registration  of  the  said  pretended  copy 
of  a  plan  has  been  and  is  to  make  the  hereinbefore  described 
parcels  of  land  owned  or  claimed  to  be  owned  by  the  defend- 
ants under  the  respective  deeds  poll  mentioned  in  the  8th, 
9th  and  10th  paragraphs  hereof,  appear  to  form  part  of  the 
plaintiff's  said  lot,  and  the  defendants  now  claim  to  be  entitled 
under  the  said  deeds  poll  to  various  portions  of  the  plaintiff's 
said  lot,  according  to  the  said  pretended  copy  plan. 

16.  No  original  plan  of  the  plaintiff's  said  lot  correspond- 
ing with  the  said  pretended  copy  so  registered  by  the  defend- 
ant, J.A.J  was  ever  made;  but  if  any  such  plan  ever  were  made 
it  was  not  registered  in  the  said  Registry  Office  before  or  at 
the  dates  of  the  said  advances  by  and  conveyances  to  the  said 
Mary  and  Jessie  McM.,  of  the  said  lot  5,  and  they  had  no 
notice  or  knowledge  of  any  such  plan,  and  they  advanced  and 
paid  theiT  money  and  received  the  said  conveyances  to  them- 
selves in  good  faith,  and  they  were  in  fact  innocent  purchasers 
for  value  of  the  said  lands  without  notice  of  the  said  plan. 

17.  Before  and  at  the  date  of  the  payment  by  the  plaintiff 
of  his  purchase  money,  and  the  conveyance  of  the  said  lot  5 
to  him,  no  plan  of  the  said  lot  was  registered  in  the  said  Regis- 
try Office,  and  he  paid  his  said  purchase  money  and  received 
his  said  conveyances  of  the  said  lot  5,  without  notice  or  know- 
ledge of  the  said  plan,  and  he  is  in  fact  an  innocent  purchaser 
for  value  of  the  said  lands  without  notice  of  the  said  plan,  and 
the  plaintiff  claims  the  benefit  of  the  Registry  laws  in  force 
in  this  Province. 

18.  The  plaintiff  submits  that  the  said  pretended  copy  of 
plan  could  not  legally  be  registered  on  the  strength  of  the 
supposed  survey  of  19  ,  and  that  it  forms  a  cloud  on  the 
plaintiff's  title  to  the  said  lot  5,  and  that  the  said  registration 
ought  to  be  declared  illegal  and  void  and  ought  to  be  can- 
celled, 

19.  The  plaintiff  further  submits  that  while  the  registra- 
tion of  the  said  pretended  copy  of  plan  remains  uncancelled 
the  said  deeds  poll  form  a  cloud  upon  the  title  of  the  plaintiff 
to  the  said  lot;  and  if  for  any  reason  this  Court  should  see 
fit  to  permit  the  said  registration  to  remain  uncancelled,  then 
the  plaintiff  says  that  at  and  before  the  time  when  the  said 
Mary  and  Jessie  McM.  advanced  their  moneys  and  received  the 
said  conveyances  of  the  said  lot  5,  they  had  no  notice  or  know- 
ledge of  the  said  deeds  poll,  or  of  any  or  either  of  them,  and 
they  became  and  were  purchasers  of  the  said  lot  for  value  in 
good  faith  and  without  notice  of  the  said  deeds  poll,  or  any 
or  either  of  them ;  and  that  at  and  before  the  time  when  the 
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plaintiff  paid  his  purchase  money  and  received  his  said  con- 
veyance of  the  said  lot  No,  5,  he  had  no  notice  or  knowledge 
of  the  said  deeds  poll  or  of  any  or  either  of  them,  and  he  was 
and  is  a  purchaser  for  value  without  notice  thereof,  and  he 
claims  the  benefit  of  the  Eegistry  laws  in  force  in  this  Pro- 
vince, and  the  plaintiff  submits  that  the  said  deeds  poll  should, 
in  the  event  of  the  said  registration  of  the  said  pretended  copy 
of  plan  remaining  uncancelled,  be  delivered  up  to  be  cancelled, 
or  that  the  defendants  should  be  ordered  to  execute  such  in- 
struments as  shall  remove  the  cloud  on  the  plaintiff's  said  title 
created  by  their  registration. 

20.  The  plaintiff  did  not  intend  that  the  said  lot  5  should 
be  sub-divided  or  laid  out  in  lots  and  streets,  and  such  sub- 
division is  altogether  contrary  to  his  intention  and  wish. 

22.  The  plaintiff  and  the  defendants  are  the  only  persons 
who  appear  by  the  books  in  the  said  Registry  Office  to  be 
affected  by  the  registration  of  the  said  pretended  copy  of  plan. 

23.  The  said  defendants  are  not,  nor  is,  nor  are  any  or 
either  of  them  in  the  actual  possession  of  the  parcels  of 
the  said  lot  No.  5,  respectively  claimed  by  them  or  of  any  part 
thereof. 

The  plaintiff  claims : 

1.  A  declaration  that  the  said  pretended  copy  of 
plan  and  the  registration  thereof,  are  illegal  and  void 
as  against  the  plaintiff  and  a  direction  that  the  regis- 
tration of  the  said  pretended  copy  of  plan  be  cancelled. 

2.  Or  if  for  any  reason  this  Honourable  Court 
should  see  fit  to  permit  the  said  registration  to  remain 
uncancelled,  then  a  declaration  that  the  same  is  inoper- 
ative and  of  no  force  or  effect  as  against  the  plaintiff's 
right  to  the  said  lot,  and  that  the  said  deeds  poll  are 
void  as  against  the  plaintiff's  said  title  and  that  the 
registrations  thereof  form  a  cloud  upon  the  plaintiff's 
said  title,  and  a  direction  that  the  defendants  do  de- 
liver up  the  said  deeds  poll  to  be  cancelled,  or  do  exe- 
cvite  such  instruments  as  shall  remove  the  said  cloud. 

3.  The  costs  of  this  action. 

4.  Such  further  and  other  relief  as  may  seem  just. 
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The  defendants  submit  that  the  said  release  so  executed  Release. 
as  aforesaid,  and  the  payment  of  the  said  sum  of  $       ,  and 
the  receipt  given  for  the  same,  is  a  full  discharge. 

F— 15 
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Section  L. — Replevin. 


»26 


{Formal  parts:  see  No.  123.) 

dSSTnre-''^         1.  On  Or  about  the  day  of        ,  39     ,  the  defendants 

plevin.  wrongfully  and  unlawfully  caused  a  distress  to  be  levied  upon 

the  plaintiff's  goods  and  chattels  in  or  upon  the  house  and 
premises  known  as  No.  ,  and  situate  in  ,in  the  County 
of  ,  in  respect  of  certain  rent  which  the  defendants  falsely 
alleged  to  be  due  from  the  plaintiff  in  respect  of  said  house 
and  premises. 

2.  Under  cover  of  such  distress  the  defendants  wrong- 
fully took  the  plaintiff's  said  goods  and  chattels,  that  is  to 
say  {describing  them),  and  unjustly  detained  the  same  until 
the  plaintiff  replevied  them  and  gave  and  found  security  to 
commence  and  prosecute  this  action  for  the  return  of  the 
goods  and  chattels,  if  a  return  of  them  shall  be  awarded. 

3.  By  reason  of  the  premises  the  plaintiff  has  suffered  dam- 
age {any  special  damage  may  he  mentioned). 

The  plaintiff  claims  $  and  the  costs  of  this  action. 


Section  LI. — Sale  of  Good.s. 

\ 

{Formal  parts:  see  No.  123.) 

Claim  for  3.  On  the  day  of  ,  A.D.  19     ,  the  defendant 

goods  sold  an<i  [if  so  by  letter  or  by  order  in  writing]  ordered  of  the  plain- 
ehvered,        ^.^^   {description  of  goods  according  to  the  fact  and  stating 
price  and  terms  of  payment). 

4.  Thd  plaintiff  accepted  the  said  order  and  in  accordance 
therewith  supplied  the  defendant  with  {as  the  case  may  he). 

5.  The  defendant  has  not  paid  the  sum  of  $  the  price 
of  the  said  so  delivered  by  the  plaintiff  and  accepted  by 
the  defendant  [but  only  $  portion  thereof]  and  the  sum 
of  $          \or  the  sum  of  $  the  balance  of  the  said  $ 

is  due  and  payable  in  respect  thereof]. 

The  plaintiff  claims  $  and  the  costs  of  this  action. 
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Or  where  acceptance  of  part  of  the  goods  is  refused.  'l''ie  same 

where  accept- 

3.  The  defendant  accepted  {as  the  case  may  he)  being  part  ance  of  part  of 
of  the  said  so  sold,  but  wrongfully  refused  to  accept  jg^g^gj^^^*^ 
the  remainder  of  said 

4.  The  plaintiff  was  always  ready  and  willing  to  supply 
the  remaining  of  said  so  oa^dered  by  the  defendant, 
but  the  defendant  has  always  refused  to  accept  the  same  [if 
so  add  and  has  wrongfully  repudiated  his  contract  in  regard 
to  them]. 

5.  Owing  to  the  refusal  of  the  defendant  to  accept  said 
the  plaintiff  lost  the  sale  thereof  and  was  unable  to  sell  them 
[or  after  the  refusal  of  the  defendant  to  accept  said  the 
plaintiff  resold  the  same  but  was  only  able  to  obtain  $ 
therefor,  and  thereby  lost  the  sum  of  $  ,  on  such  resale 
or  as  the  case  may  he,  shewing  the  damage  accrued  to  the 
plaintiff] . 

The  plaintiff  claims  $  and  the  costs  of  this  action. 


32S 


{Formal  parts:  see  No.  123.) 

1.  On  the  day  of  ,  A.D.  ,  the  plaintiff  Claim  fur 

firooQS  sold  i)V 

through  his  travelling  agent  agreed  to  sell  to  the  defendant  sample, 
and  tho  defendant  agreed  to  buy  from  the  plaintiff  {goods,  set- 
ting out  the  particulars)  the  same  to  be  delivered  to  defendant 
by  {date)  and  to  be  equal  to  the  samples  then  shewn  to  the 
defendant,  for  the  price  of  sum  of  $  payable  [upon  de- 

livery or  as  the  case  may  &e]. 

2.  The  plaintiff  delivered  the  said         by  the  said  date,  I>elivery. 
viz.,  on  the  and  the  same  were  equal  to  the  samples. 

3.  The  defendant  has  not  paid  the  price  thereof  or  any 
portion  thereof. 

[Or,  The  defendant  refused  to  accept  the  said  andj^®*^"^*'  ^  ^■ 

to  pay  the  price  therefor  or  any  portion  thereof.]  ^^^  ' 

4.  [See  5  of  preceding  form. 

Thej  plaintiff  claims  $        and  his  costs  of  action. 


{Formal  parts:  see  No.  125.) 

t.       :  32» 

1,  The  said  [goods]  were  inferior  in  quality  to  the  samples  Defence  to 

shewn  to  the  defendant  by  the  plaintiff^s  agent,  and  the  de-  Sm '"^ 
fendant  therefore  refused  to  accept  or  pay  for  the  same. 
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Inferior  to  [Or,  1.  The  Said  [goods]  were  inferior  in  quality  to  the 

sample.  sample  shewn  to  the  defendant  by  the  plaintiff's  agent,  and 

were  worth  $200  less  than  if  they  had  been  of  the  same  qual- 
ity as  the  sample. 

2.  The  defendant  has  paid  the  plaintiff  the  sum  of  $ 
which  is  the  full  amount  payable  by  the  defendant  under  the 
said  contract  after  deducting  the  said  sum  of  $200]. 


3S0 


(Formal  parts:  see  No.  125.) 
Defence  of  1.  The  plaintiff  at  the  time  of  the  sale  of  the  said 

^ua[^"*^  °^     [goods]   to  the  defendant  warranted  them  to  be   {according 
to  the  fact)  and  the  said         we?e  not  of  the  description  or 
quality  warranted  but  were  of  an  inferior  description  and 
quality.    They  were  (giving  particulars)  and  were  worth  $ 
less  than  if  they  had  been  as  warranted. 
2.  See  2  of  preceding  form. 


;i»i 


(Formal  parts:  see  No.  125.) 


The  same  with        At  the  time  of  the  said  sale  and  warranty  the  plaintiff 
f endamage™    well  knew  that  the  defendant  had  required  the  said  goods  and 
for  the  breach  was  purchasing  the  same  in  order  to  fulfil  a  contract,  pre- 
of  warranty.    ^.^Q^giy  thereto  entered  into  by  the  defendant  with  one  E.F. 
for  the  sale  at  a  higher  price  to  the  said  E.F.  of  goods  of  the 
same  quality  and  description  as  those  agreed  to  be  sold  by  the 
plaintiff  to  the  defendant,  and  the  defendant  after  receiving 
the  said  goods  from  the  plaintiff  delivered  them  to  the  said 
E.F.  as  and  for  the  goods  which  the  defendant  had  contracted 
to  supply  to  him,  and  the  said   [goods]   not  being  of  the 
said  description  and  quality  the  said  E.F.  rejected  the  same 
and  the  defendant  thereby  lost  the  profits  which  he  would 
other^vise  have  derived  from  the  sale  to  the  said  E.F.,  viz., 
the  sum  of  $        and  incurred  (setting  out  any  other  dam- 
ages). 

The  defendant  claims  $  damages,  and  his  costs  of  his 

counterclaim. 


.»..»>  (Formal  parts:  see  No.  123.) 

Claim  for  fail-        1.  On  the  day  of  ,  A.D.  19     ,  the  defendant 

ure  to  deliver    |-|^y  letter  or  agreement  in  writing]  agreed  to  sell  and  deliver 
to  the  plaintiff  (particulars  of  goods)  at  the  price  of  $ 
and  the  plaintiff  agreed  to  accept  and  pay  for  the  same. 
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2.  The  plaintiff  has  always  been  ready  and  willing  to 
accept  and  pay  for  the  same  and  the  time  for  delivery  of  the 
same  pursuant  to  the  said  agreement  has  elapsed  [or  a  reason- 
able time  for  the  delivery  of  the  same  has  elapsed],  but  the 
defendant  has  not  delivered  the  said  [goods]  or  any  of  them, 

3.  By  reason  of  the  failure  of  the  defendant  to  deliver 
the  said  the  plaintiff  has  been  obliged  to  purchase 
(goods)  of  the  like  kind,  quantity  and  quality  at  the  price 
of  $           whereby  the  plaintiff  has  been  put  to  a  loss  of  $ 
and  {specifying  any  other  damages). 


The  plaintiff  claims  $ 


damages,  and  his  costs. 
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/ 


(Formal  parts:  see  No.  123.)   - 

333 

1.  The  plaintiff  is  a  labourer  residing,  &c.  ^^^'"^  by  pur- 

^  °'  chaser  for 

2.  The  defendant  is  an  agricultural  implement  manufac-  breach  of  a 
turer,  carrying  on  business  in,  &c.  suppiy^a'^^ 

3.  On  or  about  A.D.  19     ,  the  plaintiff  agreed  to  machine  fit  for 
buy  from  the  defendant,  through  one  his  (the"  defend-  ^^.''"'^  ^"" 
ant's)  agent  at      ,  and  the  defendant  contracted  and  agreed, 

through  and  by  his  said  agent,  to  and  with  the  plaintiff,  to 
sell,  furnish,  and  deliver  to  him,  the  plaintiff,  for  the  price 
or  sum  of  $  payable  as  hereinafter  mentioned,  a  steam 
threshing  engine  and  machine,  of  his  (the  defendant's)  own 
manufacture,  which  said  engine  and  machine  would  do  good 
work,  and  would  not  throw  fire  or  emit  sparks  of  fire  that 
would  endanger  buildings  or  other  inflammable  materials  that 
might  happen  to  be  adjacent  or  in  proximity  to  the  said  engine 
and  machine  while  in  operation. 

4.  On  or  about  the  A.D.  19  ,  the  plaintiff,  in  pay- 
ment of  the  said  engine  and  machine,  and  in  compliance 
with  the  said  contract .  between  the  plaintiff  and  defendant, 
gave  to  the  defendant's  said  agent,  and  he  accepted  in  pay- 
ment, as  aforesaid,  three  of  the  plaintiff's  promissory  notes, 
each  for  the  sum  of  $  ,  due  respectively  on  in  each 
of  the  years  ,  with  interest  thereon  at  7  per  centum  per 
annum. 

5.  On  or  about  the  14th  day  of  the  said  month  of  July 
the  plaintiff  received  from  the  defendant,  at  the  station  of 
the  railway,  at  ,  a  steam  threshing  engine  and  machine, 
which,  the  defendant  alleged,  was  delivered  in  fulfilment  of 
the  said  contract,  and  on  which  the  plaintiff  paid  for  freight 
the  sum  of  $19.20. 
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6.  Since  the  delivery  of  the  said  engine  and  inacliine  as 
aforesaid,  the  plaintiff  used  and  had  the  said  engine  and  mach- 
ine in  operation  in  the  threshing  business,  and  found  that  it 
did  not  do  good  work,  and  did  throw  lire  and  emit  sparks  of 
fire,  whereby  adjoining  buildings  and  other  adjacent  inflam- 
mable materials  were  endangered,  contrary  to  and  in  breach 
of  said  contract  between  the  plaintiff  and  the  defendant; 
whereupon  and  at  different  times  since,  the  plaintiff  made 
complaints  of  the  said  defects  in  the  said  engine  and  machine 
to  the  defendant  and  to  his  said  agent,  and  offered  to  return 
to  the  defendant,  and  requested  and  demanded  him,  by  letter 
and  through  his  said  agent,  to  receive  and  take  back  the  said 
engine  and  machine,  and  return  the  said  notes  and  freight 
money;  but  he,  the  defendant,  and  his  said  agent  repeatedly 
refused  and  have  ever  since  refused  to  take  the  said  engine  and 
machine  back  and  return  the  said  notes  and  freight  money, 
notwithstanding  frequent  requests  and  demands  made  by  and 
on  the  part  of  the  plaintiff  so  to  do. 

7.  In  consequence  of  the  said  defects  in  the  said  engine 
and  machine  many  persons,  fearing  destruction  of  their  prop- 
erty and  buildings  by  fire,  through  the  employment  of  the 
said  engine  and  machine,  and  also  knowing  of  the  inferior 
work  done  by  the  said  engine  and  machine,  have  refused  to 
employ  the  same  to  do  their  threshing,  whereby  the  plaintiff 
has  suffered  severe  losses  through  failing  to  obtain  such  work. 

8.  On  several  occasions,  owing  to  the  said  defect  in  the 
said  engine  and  machine  of  throwing  fire  or  emitting  sparks 
of  fire,  adjacent  buildings  and  other  inflammable  materials 
took  fire  from  the  said  engine  and  machine  and  were  totally  or 
partially  destroyed,  whereby  the  plaintiff  was  compelled  to  pay 
the  owners  of  such  property  who  had  employed  him  to  thresh, 
considerable  sums  of  money  in  compensation  for  such  destruc- 
tion of  property. 

The  plaintiff  claims : 

1.  Damages  to  the  amount  of  $ 

2.  The  return  of  the  said  three  promissory  notes  or 
their  value. 

3.  $19.20  for  a  return  of  freight  paid  by  the  plain- 
tiff on  said  engine  and  machine. 

4.  Such  further  or  other  relief  as  the  nature  of  the 
case  may  require. 
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(Formal  parts:  see  No.  125.) 

1.  For  the  purposes  of  this  action  the  above  named  de-  Defence  and 
fendant  ,  admits  the  allegations  contained  in  the  first  to"o*e'o^*™ 
and  second  paragraphs  of  the  plaintiff's  statement  of  claim,  claim. 

2.  On  or  about  the  day  of  19  ,  the  plaintiff 
agreed  in  writing  to  purchase  from  the  said  defendant  the 
steam  threshing  machine  and  engine  in  the  statement  of  claim 
mentioned,  to  be  delivered  to  the  plaintiff  about  the  , 
1900,  at  and  for  the  price  or  sum  of  $  ,  to  be  paid  by  notes 
as  follows :  one-third  on  ;  one-third  on  ;  and  one- 
third  on  ;  each  payment  with  interest  at  7  per  cent, 
per  annum. 

3.  The  said  defendant  duly  delivered  the  said  engine  and 
machine,  according  to  the  said  agreement;  and  the  plain- 
tiff in  payment  of  the  said  engine  and  machine,  gave 
to  the  said  defendant,  his  promissory  notes,  each 
for  the  sum  of  $  ,  as  mentioned  in  the  fourth  paragraph 
of  the  statement  of  claim,  payable,  with  interest,  as  in  the 
said  paragraph  mentioned. 

4.  The  plaintiff  kept  and  used  the  said  engine  and  ma- 
chine for  a  long  time  and  made  no  complaint  in  regard  to  the 
same,  but,  on  the  contrary,  expressed  himself  to  the  defendant, 

,  as  perfectly  satisfied  with  the  same;  and  the  said  de- 
fendant, ,  denies  that  the  said  engine  and  machine  were 
not  capable  of  doing  good  work,  and  of  being  used  without 
throwing  fire  and  emitting  sparks  of  fire,  so  as  to  endanger 
adjacent  buildings  or  inflammable  materials,  provided  the 
said  engine  was  kept  in  proper  order ;  and  the  said  defendant 
says  that  if  the  said  engine  and  machine,  while  being 
used  by  the  plaintiff,  have  not  done  good  work  and  have 
thrown  fire  and  emitted  sparks  of  fire  so  as  to  endanger  adja- 
cent buildings  or  inflammable  materials,  it  has  been  owing  to 
the  negligence  on  the  part  of  the  plaintifl',  and  to  his  not  em- 
ploying proper  skill  and  care  in  keeping  the  said  engine  in 
proper  order. 

Counterclaim. 

5.  By  the  said  agreement  it  was  provided  that  the  prop-  Counterclaim, 
erty  in  the  said  engine  and  machine  was  not  to  pass  to  the 
plaintiff  until  full  payment  of  the  price  and  of  any  obli- 
gations given  therefor,  or  for  any  part  thereof;  and  that 

if  any  default  in  payment  was  made,  the  said  defendant  might 
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resume  possession  and  sell  the  said  engine  and  machine,  to 
pay  the  unpaid  balance  of  the  price,  whether  due  or  not. 

6.  One  of  the  notes  before  mentioned,  given  by  the 
plaintiff  to  the  defendant,  viz.,  that  payable  on  the 
,19  ,  is  now  overdue  and  unpaid;  and  the  said 
defendant,  by  way  of  counterclaim,  claims  to  have  the  said 
engine  and  machine  sold  to  pay  the  unpaid  balance  of  the 
price  thereof,  and  to  have  the  same  delivered  up  to  him  for 
such  purpose,  or  sold  under  the  direction  of  this  Court;  and 
the  said  defendant  also,  by  way  of  counterclaim,  claims  to 
have  judgment  against  the  plaintiff  for  payment  of  the 
amount  thereof,  and  the  interest,  at  7  per  cent,  per  annum, 
secured  thereby ;  and  his  costs  of  this  action  and  counterclaim. 


««»«  {Formal  parts:  see  No.  123.) 

Another  form        ^    Qn  day  of  ,  A.D.  19     ,  the  defendant  by 

of  claim  for     agreement  in  writing  agreed  to  sell  to  the  plaintiff  and  the 
breach  of         plaintiff  agreed  to  buy  from  the  defendant         tons  of 
warran  y.        -wrhich  the  defendant  warranted  to  be  in  a  merchantable  con- 
dition and  reasonably  fit  for  [^state  the  particular  purpose,  or 
for  the  purposes  for  which  is  commonly  used]  at  the 

price  of  $  per  ton  [or  in  the  case  of  goods  purchased  by 
sample  warranted  to  be  equal  in  quality  and  description  to  a 
sample  then  produced  for  the  inspection  of  the  plaintiff  and 
alleged  by  the  plaintiff  to  be  a  fair  sample  of  the  said        .] 

4.  The  defendant  accordingly  delivered  the  said  tons  of 
[for  the  purpose  aforesaid]    and  the  plaintiff  received  the 
same,  and  paid  for  the  same  the  price  so  agreed  to  be  paid. 

5.  The  plaintiff  trusting  to  the  said  warranty  of  the  de- 
fendant used  a  large  quantity  of  the  said  in  his  busi- 
ness of,  [being  one  of  the  purposes  for  which  is  commonly 
used]   but  afterwards  the  plaintiff  discovered  that  the  said 

was  not  in  merchantable  condition  or  reasonably  fit  for 
[the  particular  purpose,  or  the  purposes  for  which  is  com- 

monly used.  Or  in  the  case  of  goods  sold  hy  sample,  after 
the  delivery  of  the  said  the  plaintiff  discovered  upon  using 
a  portion  thereof  in  his  business  of  that  the  said 

Avas  not  equal  in  quality  or  description  to  the  said  sample  but 
greatly  inferior  thereto.] 

6.  In  consequence  of  the  said  being  so  unfit  for  (the 
purpose  for  which  it  was  used)  the  same  completely  spoilt 
the   (goods  to  which  it  was  applied)   and  the  plaintiff  has 
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incurred  great  loss  and  expense  in  replacing  tKe  said  goods  so 
spoilt  as  aforesaid,  and  has  been  injured  in  his  name  and  repu- 
tation as  a  manufacturer  of  and  has  incurred  other 
damage  (which  may  he  stated  if  it  can  he  done  without  pro- 
lixity). 

7.  The  plaintiff  has  still  in  his  possession  some  of  the  said 
so  delivered,  and  paid  for,  but  by  reason  of  its  defective 
quality  the  same  is  wholly  useless  and  the  plaintiff  has  lost 
the  amount  paid  therefor. 

The  plaintiff  claims  $        damages,  and  his  costs  of  thia 
action. 


{Formal  parts:  see  No.  125.) 

The  defendant  says  that  if  the  said  was  useless  for  Defence  to 

the  purpose  for  which  the  plaintiff  wanted  the  same,  or  if  the  foregoing 
plaintiff's  (goods)  were  spoilt  by  the  use  thereof  (which  the '^ '^^^ 
defendant  does  not  admit  but  denies)  it  was  not  through  any 
defect  or  default  in  the  said  or  in  its  manufacture,  but 

arose  solely  through  the  careless  and  unskilful  use  of  the 
same  by  the  plaintiff. 


Sec'Mon  LIL— Seduc'I'ion. 

(Formal  parts:  see  No.  123.) 

1.  The  plaintiff  is  (a  farmer)  residing  m  the  Village  of  Claim  for 
in  the  County  of  seduction. 

2.  The  defendant  is  residing  in  the  same  village 

-3  A.B.,  a  young  unmarried  woman,  is  the  plaintiff's 
daughter.  [Or,  where  the  plaintiff  is  not  the  father  or  mother 
of  the  person  seduced  (a).  At  the  time  of  and  since  the 
seduction  hereinafter  mentioned  one  A.B.^  a  young  unmarried 
woman,  and  a  relation  of  the  plaintiff's  wife  was  residing 
with  the  plaintiff  and  rendered  services  to  the  plaintiff  by 
assisting  him  in  the  managempnt  of  his  farm  and  dairy,  and 
in  the  work  of  his  household.] 


(a)  As  to  when  an  action  may  be  maintained  by  a  person  other 
than  the  father  or  mother,  see  R.  S.  O.  1897  c.  69  and  02  Vict.  (2) 
c.  13. 
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4.  In  or  about  the  month  of  ,  19  ,  the  defendant 
seduced  and  carnally  knew  the  said  A.B.,  whereby  she  became 
pregnant  and  was  delivered  of  a  child  on  the  day  of 

,19     . 

5.  {Where  the  action  is  not  ly  the  father  or  mother.) 
In  consequence  of  such  seduction  the  plaintiff  lost  the  services 
of  the  said  A.B.  for  a  long  time  and  incurred  expense  in 
nursing  and  taking  care  of  her  and  about  the  delivery  of  the 
said  child. 


338 


Section  LIII. — Shares. 
{Formal  parts:  see  No.  123.) 


acUon  for  calls        ^-  ^^^  plaintiff's  company  is  a  company   [incorporated 
on  shares.        under  and]  subject  to  the  provisions  of  "  The  Ontario  Com- 
panies Act." 

2.  The  defendant  is  a  and  is  the  holder  of 
shares  in  the  capital  stock  of  the  plaintiff  company. 

3.  The  defendant  is  indebted  to  the  plaintiffs  in  the  sum 
of  $  in  respect  of  a  call  of  per  cent,  of  the  said  shards 
payable  on  the  day  of  ,  A.D.  19  ,  and  in  the  sum 
of  $  in  respect  of  a  further  call  of  per  cent,  of  the 
said  shares  payable  on  the  day  of  ,  A.D.  19  ,  and 
in  the  sum  of  $  for  interest  on  the  said  calls  respectively, 
whereby  an  action  has  accrued  to  the  plaintiffs. 

The  plaintiffs  claim  $  and  the  costs  of  this  action. 
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{Formal  parts:  see  No.  123.) 


Claim  for  the         1.  The  plaintiff  is 

price  of  shares. 

2.  The  defendant  is 

3.  On  the  day  of  ,  A.D.  19  ,  the  plaintiff  sold 
to  the  defendant  shares  in  the  capital  stock  of  {name  of 
the  company  as  the  case  may  he)  at  the  price  of  $  per 
share  to  be  paid  to  the  plaintiff  [upon  the  transfer  of  the 
said  shares  to  the  defendant  or  as  the  case  may  he]. 

4.  The  said  shares  were  on  the  day  of  ,  A.D. 
19  ,  duly  transferred  to  the  defendant  [if  so  and  the  same 
were  accepted  by  the  defendant]. 
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5.  The  defendant  has  not  paid  the  said  sum  of  $      the 
price  of  said  shares  or  any  part  thereof. 

The  plaintiff  claims  $         and  his  costs  of  action. 


(Formal  parts;  see  No.  123.) 

1-3.  As  in  preceding  form.  ^40 

4.  The  plaintiff  within  due  time  in  that  behalf,  viz.,  on  the  Claim  for 

day  of  ,  A.D.  19     ,  duly  transferred  the  said  and  dainage^s^ 

shares  to  the  defendant  and  notified  the  defendant  of  such  for  non-accep- 
transfer,  and  required  the  defendant  to  accept  the  same  and  shares"^  ^^^ 
pay  the  price  thereof. 

5.  The  defendant  has  not  paid  the  price  of  the  said  shares, 
and  neglected  to  accept  the  said  shares  [and  has  not  accepted 
the  same]  whereby  according  to  the  by-laws,  rules,  and 
regulations  of  the  said  company,  the  plaintiff  remained  the 
legal  owner  of  the  said  shares,  and  as  such  legal  owner  became 
liable  to  pay  and  paid  calls  on  the  said  shares  made  subse- 
quently to  the  sale  of  said  shares  to  the  defendant  as  aforesaid. 

6.  After  the  said  sale  of  the  said  shares  the  price  of  said 
sliares  fell  in  the  market  and  by  reason  of  the  defendant's 
failure  to  accept  the  said  shares  the  plaintiff  lost  the  sum  of 
$        on  the  sale  of  the  same  to  another  person  on  the 

day  of  ,  A.D.  19     . 

The  plaintiff  claims  $  for  damages  and  also  his  costs 
of  action. 


Section  LIV. — Sheriff. 

{Formal  parts:  see  No.  123.) 

1.  The  plaintiff  is,  &c.  CiHim  against 

'■  sheriii  for  not 

2.  The  defendant  is  and  at  the  time  of  the  matters  com-  isvying  under 
plained  of  herein  was  the  Sheriff  of  the  County  of 

3.  On  or  about  the  day  of  the  plaintiff 
caused  a  writ  of  fieri  facias  directed  to  the  defendant  upon 
a  judgment  recovered  by  the  plaintiff'  in  the  High  Court  of 
Justice  on  the  day  of  against  A.B.  to  be  issued  out  of 
the  said  Court  commanding  the  defendant  (as  in  the  writ) . 
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4.  On  the  day  of  the  plaintiff  caused  the 
said  writ  to  be  delivered  to  the  defendant  indorsed  with  a 
direction  to  levy  $  ,  and  $  for  interest  together  with  the 
costs  of  the  said  writ  and  sheriff's  fees,  poundage  and  ex- 
penses. • 

5.  At  the  time  of  the  delivery  of  the  said  writ  to  the  defen- 
dant and  during  a  reasonable  time  afterwards  goods  and 
chattels  of  the  said  A.B.,  exigible  under  the  said  fi.  fa.  were 
within  the  bailiwick  of  the  defendant  of  which  the  defendant 
then  had  notice  and  could  and  should  have  levied  the  said 
money  pursuant  to  the  said  writ,  but  the  defendant  did  not 
levy  the  same  [or  any  part  thereof]. 

6.  By  reason  whereof  the  plaintiff  has  been  unable  to 
obtain  the  said  moneys  and  the  same  remain  wholly  unpaid. 


The  plaintiffs  claims : 

1.  Payment  of  the  said  sum  of  $ 
of  this  action. 


and  his  costs 


Claim  for  a  g^j.  T^g  defendant  further  falsely  returned  to  the  said 

Court  upon  the  said  writ  that  the  said  A.B.  had  not  any  goods 
or  chattels  in  his  bailiwick  whereof  he  could  cause  to  be  made 
the  said  moneys  or  any  part  thereof. 

The  plaintiff  claims  $        damages,  and  his  costs  of  action. 


{Formal  parts:  see  No.  123.) 
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Claim  against         1.  The  plaintiff  is 

sheriff  for 

trespass.  2.  The  defendant  is  and  at  the  time  of  the  matters  com- 

plained of  was  the  Sheriff  of  the  County  of 

3.  On  or  about  the  day  of  the  defendant  by 
his  agents,  officers  or  servants  broke  into  and  entered  the 
plaintiff's  shop  at  took  possession  of  all  the  plaintiff's 
goods  and  chattels  therein,  carried  away  $  in  cash  there- 
from, and  remained  for  several  days  in  possession  of  the  said 
goods  and  chattels  in  the  said  shop,  and  obstructed  and  inter- 
fered with  the  plaintiff  in  carrying  on  his  business  aforesaid 
in  his  said  shop. 

4.  The  defendants  and  his  said  agents,  officers  or  servants 
committed  the  acts  aforesaid  in  pretended  execution  of  a 
writ  of  feri  facias  directed  to  the  defendant  as  sheriff  afore- 
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said  commanding  him  to  cause  to  be  made  the  sum  of  $ 
of  the  goods  and  chattels  of  one  A.B. 

5.  The  plaintiff  notified  the  defendant  in  Avriting  on  the 
day  of  that  the  said  goods  and  chattels  were  the 

plaintiff's  property,  and  not  that  of  the  said  A.B.,  but  the  de- 
fendant nevertheless  insisted  on  retaining  possession  of  the 
same. 

6.  The  plaintiff  has  by  reason  of  the  premises  been  injured 
in  his  credit  and  reputation  and  in  his  business  as 

The  plaintiff  claims  $        damages,  and  his  costs  of  action. 


»4» 

(See  No.  341.)  Claim  against 

sheriff  for  a 
false  return  (.f 
Nulla  Bona 


Sectio.v  LV. — Solicitor. 

{Formal  parts:  see  No.  123.) 

1.  The  plaintiff  is,  &C.  Claim  against 

solicitor  for 

2.  The  defendant  is  a  Solicitor  of  the  Supreme  Court  of  negligence. 
Judicature  for  Ontario  carrying  on  business  at 

3.  In  or  about  the  month  of  A.D.  1900,  the  plaintiff 
retained  and  instructed  the  defendant  to  conduct  an  action 
in  the  High  Court  at  the  suit  of  the  plaintiff  against  A.B. 
for  the  recovery  of  the  sum  of  $  owing  by  the  said  A.B.  to 
the  plaintiff  [upon  a  promissory  note  payable  on  the 

day  of  A.D.,  1895,]   for  the  remuneration  usually 

payable  to  a  solicitor  in  such  case  and  the  defendant  accepted 
the  said  retainer. 

[4.  The  plaintiff  pointed  out  to  the  defendant  the  need 
of  taking  proceeding  by  action  before  the  plaintiff's  right  of 
action  should  become  barred  by  the  Statute  of  Limitations, 
but  the  defendant  neglected  to  commence  and  delayed  com- 
mencing such  action  until  the  plaintiff's  said  right  of  action 
had  become  barred  by  the  said  Statute  of  Limitations  and 
when  subsequently  thereto  the  defendant  commenced  such 
action  in  the  High  Court  of  Justice  against  the  said  A.B.,  the 
said  A.B.  by  way  of  defence  pleaded  the  said  statute  as  a  bar 
to  the  plaintiff's  claim  in  the  said  action,  and  judgment  was 
given  therein  on  such  defence  in  favour  of  the  said  A.B.  and 
against  the  plaintiff. 
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5.  The  plaintiff  therefore  lost  the  said  sum  of  $  and 

costs  incurred  by  him  in  prosecuting  the  said  action,  and  be- 
came obliged  to  pay  to  the  said  A.B.  as  the  costs  of  defending 
the  said  action  the  sum  of  $  and  incurred  other  expense 

and  damage.] 

[4.  Or,  the  defendant  did  not  conduct  the  said  action  with 
due  care,  skill  and  diligence,  but  on  the  contrary  {mention  the 
particular  ads  of  negligence  complained  of.)  ] 

The  plaintiff  claims  $  damage  and  his  costs  of 

action. 


SjewiSr       .^^'  ^^®  defendant,  purporting  to  act  on  l^ehalf  of  the 
a?i'thoT/ty°"     plaintiff,  but  without  the  authority  or 'consent  of  the  plaintiff, 
agreed  to  a  compromise  of  the  said  action  whereby  {state  re- 
sult of  compromise),  and   by    reason   thereof    the    plaintiff 
suffered  great  loss  and  damage  {state  how.)  ] 

{For  defence  to  this  claim,  see  No.  351.) 


citor  on  a  bill 
of  costs . 


^  {Formal  parts:  see  No.  123.) 

Sl^ron'atii        1-  See  preceding  form. 

2.  See  preceding  form. 

3.  The  plaintiff  was  in  or  about  the  month  of  A.D. 
19  ,  retained  and  employed  by  the  defendant  as  his  solicitor 
in  respect  of  certain  business  of  the  defendant. 

4.  Pursuant  to  such  retainer  the  plaintiff  as  such  solicitor 
performed  certain  work  and  made  certain  journeys  and  ex- 
pended certain  moneys  in  and  about  the  said  matters. 

5.  More  then  one  month  before  the  commencement  of  this 
action  the  plaintiff  duly  rendered  to  the  defendant  a  bill  of 
the  fair  and  reasonable  charges  and  disbursements  of  the 
plaintiff  relating  to  the  said  matters,  subscribed  with  the  pro- 
per hand  of  the  plaintiff  [or  enclosed  in  or  accompanied  by  a 
letter  to  the  defendant  subscribed  with  the  proper  hand  of  the 
plaintiff  referring  to  such  bill]. 

6.  Certain  payments  were  made  by  the  defendant  to  the 
plaintiff  during  the  period  of  the  said  employment  of  the 
plaintiff  as  such  solicitor,  on  account  of  the  plaintiff's  fees, 
charges  and  disbursements,  for  which  due  credit  has  been 
given  to  the  defendant  in  an  account  rendered  to  the  defen- 
dant by  the  plaintiff  with  the  said  bill  of  costs. 
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7.  In  respect  of  the  matters  aforesaid  there  is  now  due  to 
the  plaintiff  the  sum  of  $  ,  which  the  plaintiff  has  re- 

quested the  defendant  to. pay  but  the  defendant  has  refused 
and  neglected  to  do  so. 

The  plaintiff  claims  $  and  his  costs  of  action. 


(Formal  parts:  see  No.  135.) 

.346 

The  defendant  says  that  the  plaintiff  did  not  one  month  Defences— 
before  the  commencement  of  this  action  deliver  to  the  defen- 
dant,  or  send  by  post  to,  or  leave  for  him  at  his  counting  house,  ofTili  one^'^^ 
office  of  business,  dwelling  house,  or  last  known  place  ol  abode,  month  before 
a  bill  of  the  plaintiff's  charges  and  disbursements  now  sued  *^'''"°- 
for,  subscribed  with  the  proper  hand  of  the  plaintiff,  or  en- 
closed in,  or  accompanied  by  a  letter  subscribed  in  like  man- 
ner referring  to  such  bill  as  required  by  chapter  174  of  the 
Eevised  Statutes  of  Ontario,  section  34. 


34T 

The  defendant  says  that  the  fees,  charges  and  disburse-  Amount  of 
ments  of  the  plaintiff  in  the  bill  in  the  statement  of  claim  reasonable* 
mentioned  are  not  fair  and  reasonable,  but  are  greatly  in 
excess  of  the  proper  charges  for  the  plaintiff's  services  and 
disbursements. 


34J^ 

(Payment  into  Court  may  he  pleaded,  or  an  offer  to  pay  Payment  into 
any  sum  less  than  the  amount  sued  for.)  ^'^^^  ' 


34» 

(A  counterclaim  for  negligence  may  he  framed  from  the  Negligence. 

statement  of  claim  No.  344.) 


350 

The  plaintiff  is  not  a  solicitor  duly  qualified  so  to  act  with-  Plaintiff  n<jt  a 
in  the  meaning  of  the  Act  respecting  Solicitors,  being  chapter  solicitor. 
174  of  The  Revised  Statutes  of  OntatHo. 

(a)  See  Nos.  201  and  316. 
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without 
authority 


(a) 


(Formal  parts:  see  No.  125.) 
351  y  f  ) 

daim^ainst         ^'  "^^^^  defendant  docs  not  admit  any  of  the  allegations 
Bolioitorfor     Contained  in  the  plaintiff's  statement  of  claim  and  puts  the 
compromising  plaintiff  to  the  proof  thereof, 
client  8  case 

2.  The  defendant  is  not  guilty  as  alleged. 

3.  The  defendant  says  that  at  the  time  when  he  as  solicitor 
for  the  plaintiff  in  the  action  of  the  plaintiff  against  the  Cor- 
poration of  the  City  of  Toronto  compromised  and  settled  the 
same,  this  defendant  was  not  then  bound  or  under  any  orders 
or  directions  whatsoever  from  the  plaintiff  not  to  compromise 
the  said  action.  He  was  then  as  such  solicitor  and  under  and 
by  virtue  of  his  retainer  by  the  plaintiff,  at  full  and  perfect 
liberty  to  conduct  the  said  action  in  sruch  a  manner  as  to  him, 
the  said  defendant,  as  such  solicitor  should  in  the  exercise  of 
due  and  reasonable  skill  and  care  in  that  behalf  appear  to  be 
most  advantageous  to  the  interest  of  the  said  plaintiff  with 
reference  thereto. 

4.  The  defendant  acted  in  good  faith  towards  the  plain- 
tiff and  in  compromising  and  settling  the  plaintiff's  said 
action  exercised  due  and  reasonable  skill  and  care  in  that 
behalf,  and  at  the  time  the  defendant  compromised  the  action 
it  appeared  to  this  defendant  that  by  so  doing  and  by  so  pro- 
curing such  settlement  this  defendant  was  acting,  as  in  fact 
he  was,  in  the  manner  most  advantageous  and  beneficial  to 
the  interest  of  the  plaintiff  with  reference  to  the  said  action. 

5.  The  plaintiff  has  suffered  no  damage  as  alleged. 


Section  LVI. — Specific  Performance. 


352 

Claim  for 
specific  per- 
formance of 
aj^reement 
for  sale  or  pur- 
chase of  prop- 
erty. 


(Formal  parts:  see  No.  123.) 

1.  By  an  agreement  in  writing  dated  the 


dav 


of  ,  and  signed  by  the  defendant  CD.,  the  said 

defendant  contracted  to  buy  of  [or  sell  to]  the  plaintiff  cer- 
tain freehold  [or  leasehold]  property  therein  described  or 
referred  to  {describe  it  shortly)  for  the  sum  of 

2.  The  plaintiff  is  ready  to  perform  the  agreement  on  his 
part,  and  has  made  application  to  the  said  C.D.  to  perform 
the  said  agreement  on  his  part,  but  he  has  not  done  so. 

(o)  A  litigant  may  promptly  repudiate  and  set  aside  a  settlement 
made  contrary  to  instructions;  see  Neale  v. Gordon- Lennox,  (1902) 
A.  C.  465. 
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The  plaintiff  claims : 

1.  The  specific  performance  of  the  said  agreement. 

2.  All  proper  directions  for  that  purpose. 

3.  Such  further  or  other  relief  as  the  nature  of  the 
case  may  require,  and,  &c. 


(Formal  parts:  see  No.  123.) 

1.  The  defendant  CD.  being  or  pretending  to  be  seised  Claim  tor 
in  fee  simple  in  possession  of  lot  No.  ,  in,  &c.,  the  plain-  formance^of 
tiff  and  the  said  CD.  on  or  about  the  day  of  ,  parol  agree- 
entered  into  a  verbal  agreement  for  the  purchase  by  the  plain-  ^rf*rmed.''' 
tiff  of  the  said  lot  of  land  at  or  for  the  price  or  sum  of 

payable,  &c.,  with  interest,  and  upon  payment  thereof  a  proper 
conveyance  was  to  be  executed  of  the  said  premises  free  from 
incumbrances. 

2.  The  plaintiff  was  accordingly  admitted  and  entered  into 
possession  of  the  said  lot,  and  has  continued  in  possession 
thereof  ever  since  and  is  still  in  possession  thereof. 

3.  The  plaintiff  has  made  divers  and  considerable  im- 
provements thereon  and  has  paid  the  sum  of  part  of 
the  said  purchase  money. 

4.  The  plaintiff  submits  that  under  the  circumstances 
aforesaid  the  said  agreement  has  been  partly  performed  so  as 
to  entitle  the  plaintiff  to  the  specific  execution  thereof. 

5.  The  plaintiff  made  frequent  applications  to  the  said 
CD.  for  the  purpose  of  obtaining  the  specific  execution  of  the 
said  agreement  but  without  effect. 

6.  The  plaintiff  is  ready  on  his  part  to  perform  the  said 
agreement. 

The  plaintiff  claims : 

1.  The  specific  performance  of  the  said  contract  by 
the  said  CD. 

2.  As  in  the  preceding  Form. 

3.  As  in  the  preceding  Form. 

F— 16 
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354 

Claim  by  exe- 
cutors <  >f  mort- 
gagee, for 
specific  per- 
formance of 
agreement  to 
take  a  trans- 
fer ;  or  for 
foreclosure  or 
sale. 


(Formal  parts:  see  No.  123.) 

1.  On  the  7th  day  of  ,  19  ,  G.C.,  late  of  R.,  de- 
ceased, lent  and  advanced  to  the  defendant  E.V.  the  sum  of 
$3,000  on  the  security  hereinafter  stated. 

2.  For  securing  the  said  sum  of  $3,000  and  interest  the 
defendant  E.V.  signed  and  delivered  to  the  said  G.C.  an  agree- 
ment :  [State  shortly  the  material  part  of  the  agreement,  e.g.,  by 
which,  after  reciting  the  deposit  of  a  lease,  a  policy  of  assur- 
ance, and  gas  shares, -with  G.C,  E.V.  declared  that  they  were 
deposited  as  a  security  for  $3,000,  and  interest  at  5  per  cent. ; 
and  E.V.  charged  the  leasehold  property,  the  policy,  and  gas 
shares,  and  also  a  certain  rent  charge  (specifying  the  lands  out 
of  which  the  same  is  payable)  to  which  he  was  entitled  in  rever- 
sion, with  the  payment  of  the  money  and  interest;  and  E.V. 
agreed,  when  required,  to  execute  a  mortgage  and  transfer 
of  the  said  premises,  shares,  policy  of  assurance  and  rent 
charge:  with  power  of  sale,  and  such  other  clauses  as  G.C. 
should  require.]  The  defendant  E.V.  at  the  same  time  de- 
posited with  the  said  G.C.  the  several  documents  mentioned  in 
the  said  agreement. 

3.  The  said  G.C.  died  in  the  month  of  April,  19  ,  having 
first  duly  made  and  published  his  last  will  and  testament  in 
writing,  and  thereby  appointed  the  plaintiffs  executors,  who, 
after  his  decease,  proved  the  same  in  the  Surrogate  Court  of 
the  County  of  ,  and  letters  probate  thereof  were  duly 
issued  by  the  said  Court  to  the  plaintiff. 

4.  The  said  sum  of  $3,000  is  still  due  and  owing  on  the 
said  security  with  interest  thereon. 

5.  The  defendant  T.E.,  by  letters  signed  by  him,  agreed 
with  the  plaintiffs,  that  if  they  would  postpone  giving  notice 
of  the  said  agreement  to  the  tenants  of  the  said  property,  and 
to  the  said  gas  and  insurance  offices,  he  would  take  a  transfer 
of  the  said  security.  The  plaintiffs  accordingly,  relying  on 
such  agreement,  forbore  to  give  such  notice ;  but  the  defendant 
T.E.  now  refuses  to  perform  his  said  agreement.  The  defen- 
dant T.E.  acted  in  the  said  matter  in  concert  with  the  defen- 
dant E.V.,  for  the  purpose  of  delaying  the  plaintiff's'  proceed- 
ings against  him,  and  enabling  him  to  dispose  of  portions  of 
his  property;  and  the  defendant  E.V.  has  accordingly  realized 
portions  of  his  property,  and  placed  the  same  out  of  the  hands 
of  his  creditors. 

6.  The  plaintiffs  are  willing  and  hereby  offer  on  payment 
of  the  amount  due  to  them  to  transfer  to  the  defendant  T.E. 
the  said  security. 
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The  plaintiffs  claim: 

1.  An  account  of  the  amount  due  and  owing  on  the 
said  security. 

2.  The  specific  performance  of  the  said  agreement 
with  the  defendant  T.E. 

3.  Payment  by  the  defendant  T.E.  to  the  plaintiffs 
of  the  amount  due  on  their  said  security  with  the  costs 
of  this  action. 

4.  That  the  amount  so  due,  together  with  the  costs  of 
this  action,  may  be  paid  to  the  plaintiffs  by  the  defen- 
dant E.V.,  by  a  short  day  to  be  appointed  for  that  pur- 
pose; and  that  in  default  of  such  payment  the  defen- 
dant E.V.,  and  all  persons  claiming  under  him.  may  be 
foreclosed  of  all  right  and  equity  of  redemption  in  the 
said  mortgaged  premises;  and  may  be  ordered  to  con- 
vey and  transfer  the  same  to  the  plaintiffs. 

5.  A  receiver  to  collect,  receive,  and  get  in  the  rents 
and  profits  of  the  said  leasehold  premises  and  the 
dividends  of  the  said  shares,  and  the  said  rent  charge; 
when  the  same  shall  become  payable. 

6.  Such  further  and  other  relief  as  the  nature  of 
the  case  may  require. 


{Formal  parts:  see  No.  123.) 

355 

1.  The  plaintiff  is  a  yeoman  and  resides  in  the  Township  Ciaiin  to  en- 
of  St.  Vincent,  in  the  County  of  Grey,  Province  of  Ontario.      pCTTormance 

2.  By  an  agreement  dated  the  14th  day  of  Januaiy,  A.D.  men"tocon- 
19     ,  the  above-named  defendant  agreed  with  the  plaintiff  to  vey  land. 
6ell  to  the  plaintiff  certain  freehold  property  therein  described 

as  all  and  singular  (describe  the  land),  for  the  price  or  sum 
of  $2,850,  payable  in  the  manner  and  on  the  days  and  times 
following:  the  sum  of  $1,200  to  be  paid  on  the  1st  day  of 
March,  A.D.  19  ,  the  sum  of  $1,260  to  be  paid  on  a  mortgage 
on  said  lands  held  by  one  W.H.P.,  and  to  be  paid  in  accord- 
ance with  the  conditions  of  said  mortgage,  and  the  remaining 
sum  of  $390  to  be  paid  in  three  equal  annual  instalments  of 
$130,  with  interest  on  the  same  at  the  rate  of  six  per  cent, 
per  annum,  as  mentioned  in  the  said  agreement,  as  will 
thereby  more  fully  appear  and  to  which,  when  produced,  the 
plaintiff  craves  leave  to  refer. 
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3.  By  the  said  agreement  the  defendant  agreed  to  give 
the  plaintiff  a  good  and  sufficient  deed  of  the  said  land  in  fee 
simple  with  usual  covenants  for  title,  and  freed  and  dis- 
charged of  all  dower  and  incumbrances. 

4.  On  the  28th  day  of  January,  A.D.  19  ,  the  plaintiff, 
in  consideration  of  the  said  agreement,  and  relying  upon 
the  same,  and  upon  the  defendant's  fulfilling  his  part  thereof, 
paid  to  the  said  defendant  the  sum  of  $200  on  account  of 
the  said  purchase  money  of  the  said  land. 

0.  On  the  1st  day  of  March,  A.D.  19  ,  the  plaintiff 
tendered  to  the  defendant  the  sum  of  $1,000,  being  the 
balance  of  the  said  cash  payment  of  $1,200,  and  requested 
the  defendant  to  fulfil  his  part  of  the  said  agreement,  the 
plaintiff  offering  to  do  all  things  necessary  on  his  part  to 
carry  out  the  said  agreement,  but  the  defendant  refused  to 
accept  the  said  sum  of  $1,000  and  refused  to  carry  out  the 
said  agreement,  or  to  convey  the  said  land  to  the  plaintiff. 

6.  By  the  said  agreement  the  plaintiff  and  defendant 
mutually  agreed  that  if  either  of  them  should  fail  to  perform 
the  conditions  required  of  them  thereby,  the  party  so  failing 
should  forfeit  and  pay  to  the  other  party  the  sum  of  $400. 

7.  On  or  about  the  11th  day  of  March,  A.D.  19  ,  the 
plaintiff  again  tendered  to  the  defendant  the  sum  of  $1,000, 
and  also  tendered  to  the  defendant  a  deed  in  duplicate,  in 
proper  form,  for  execution,  and  desired  the  defendant  to 
perform  the  said  agreement,  and  execute  the  said  deed  or 
conveyance,  but  the  defendant  again  refused,  and  still  refuses 
to  execute  the  said  deed,  or  to  carry  out  his  part  of  the  said 
agreement. 

8.  The  plaintiff  hereby  offers  to  do  all  things  necessary  on 
his  part  to  be  done  in  the  premises. 

The  plaintiff  claims : 

1.  Specific  performance  by  the  said  defendant  of  the 
said  contract  or  agreement,  or  that  in  default  of  the 
said  defendant  performing  same,  that  the  plaintiff  may 
be  paid  the  said  sum  of  $400,  and  also  the  sum  of  $200 
paid  by  him  as  aforesaid  with  interest. 

2.  That  the  said  sums  of  $400  and  $200  may  be  de- 
clared to  be  a  lien  upon  the  said  lands. 

3.  That  the  said  land  may  be  sold,  and  the  proceeds 
applied  in  payment  of  the  said  two  sums  of  money. 

4.  The  costs  of  this  actito. 

5.  Such  further  and  other  relief  as  the  nature  of  the 
case  may  require. 
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(Proceed  as  in  No.  353,  to  end  of  paragraph  1.) 

S56 

2.  On  the  10th  day  of  November,  19     ,  the  plaintiff's  Claim  for 
solicitor,  at  the  defendant's  request,   sent  to  his  solicitors,  for^'ance'by 
Messrs.  A.  &  B.,  a  perfect  abstract  of  the  plaintiff's  title  to  vendor  charg- 

the  said  lands.  ]?«  'hat  ven- 

dee hasaocept- 

3.  On  the  1st  day  of  December,  19     ,  the  said  Messrs.  A.  ^^  *he  title. 
&  B.  delivered  to  the  plaintiff's  solicitor  certain  objections  to 

and  requisitions  upon  the  said  title;  and  the  plaintiff's  soli- 
citor, on  the  3rd  day  of  December,  19  ,  delivered  to  the  said 
Messrs.  A.  B.  a  full  answer  to  all  such  objections  and  requi- 
sitions. 

4.  No  further  or  other  objection  to  the  said  abstract  or  to 
the  title  of  the  said  plaintiff  has  been  sent  to  the  plaintiff 
or  his  solicitor  by  the  defendant  or  his  solicitors,  and  the  de- 
fendant has  never  returned  the  said  abstract  and  still  retains 
possession  thereof. 

5.  On  or  about  the  10th  day  of  December,  19  ,  the  de- 
fendant was  let  into  possession  of  the  said  premises,  and  has 
ever  since  continued  in  the  possession  and  in  the  receipt  of  the 
rents  and  profits  of  the  said  premises. 

6.  The  plaintiff  submits  that  the  defendant  has  waived  all 
objection  to  and  has  accepted  the  title  of  the  plaintiff  to 
the  said  premises. 

(Add  paragraph  2  in  form  No.  352  and  claim,  adding 
"  The  costs  of  this  action." 


(Formal  parts:  see  No.  123.) 

357 

1.  The  defendants  are  a  municipal  corporation  under  the  Claim  for 
statutes  in  that  behalf.  «P^*=ifi«  p®"": 

lormance  or 

2.  On  the  5th  day  of  December,  19  ,  the  defendants  were  gX*oSock  in 
lawfully  possessed  of  certain  shares  in  the  capital  stock  of  the  Railway  Com- 
London  and  Port  Stanley  Eailway  Company,  to  the  amount  P»iiy- 

of  $80,000. 

3.  The  said  stock  had  long  been  and  at  the  date  aforesaid 
was  of  very  trifling  value,  and  the  marketable  value  thereof 
was  vastly  inferior  to  its  nominal  amount. 

4.  The  municipal  council  of  the  said  corporation,  being 
desirous  of  selling  the  said  stock  on  the  date  aforesaid,  duly 
entered  into  an  agreement  with  the  plaintiff  for  the  sale 
thereof  to  him  at  the  price  of  $5,000,  and  empowered  the 
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Warden  of  the  said  County  upon  payment  of  the  said  price 
to  transfer  and  assign  the  same  to  the  plaintiff,  and  the  plain- 
tiff agreed,  to  purchase  the  same  at  the  price  aforesaid. 

5.  The  plaintiff  immediately  thereafter  tendered  and  offer- 
ed to  pay  the  said  sum  of  $5,000,  hut  the  defendants  through 
their  municipal  council  refused  to  accept  the  said  price  or  to 
carry  out  the  sale  of  the  said  stock  to  the  plaintiff. 

6.  The  said  stock  is  of  peculiar  value  to  the  plaintiff,  and 
only  a  limited  quantity  thereof  is  upon  the  market,  and  the 
plaintiff  cannot  otherwise  obtain  the  said  amount  of  stock  save 
from  the  defendants. 

7.  The  plaintiff  has  always  been  ready  and  willing  and 
hereby  offers  to  carry  out  the  said  agreement  on  his  part. 

8.  The  defendants  threaten  and  intend  to  and  will,  unless 
restrained  by  the  order  and  injunction  of  this  Court,  sell  and 
dispose  of  the  said  stock  or  shares  to  some  innocent  purchaser 
for  value  without  notice  of  the  plaintiff's  rights,  or  otherwise 
negotiate  or  deal  with  the  said  stock  or  shares  to  the  prejudice 
of  the  plaintiff. 

The  plaintiff  claims : 

1.  Specific  performance  of  the  said  agreement,  the 
plaintiff  hereby  submitting  to  perform  the  same  on  his 
part. 

2.  An  injunction  restraining  the  defendant  from 
selling  or  disposing  of,  or  attempting  to  sell  or  dispose 
of,  or  otherwise  negotiate  or  deal  with,  the  said  stock 
or  shares. 

3.  The  costs  of  this  action. 

4.  Such  further  and  other  relief  as  may  seem  meet. 


S5H 

Claim  by 
stockbroker 
against  his 
principal  on 
stock  transac- 
tions and  for 
commission. 


Section  LVII. — Stockbroker. 

(Formal  parts:  see  No.  123.) 

1.  The  plaintiff  is  a  stock  broker  carrying  on  business  at 

2.  The  defendant,  is,  &c. 

3.  On  or  about  the  day  of  ,  A.D.  19  , 
the  defendant  employed  the  plaintiff  as  a  stock  broker  to 
purchase  for  the  defendant  according  to  the  usages  and  custom 
of  the                  Stock  Exchange                     shares  of  stock  in 
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the  (Company),  and  to  advance  for  and  on  account  of  the  de- 
fendant the  money  necessary  to  carry  out  such  purchase. 

4.  The  defendant  agreed  with  the  plaintiff  that  if  the  said 
purchase  and  advance  was  made  by  the  plaintiff  and  in  con- 
sideration therefor,  the  defendant  would  pay  the  plaintiff  his 
usual  commission  and  expenses  as  a  stock  broker,  and  interest 
upon  the  said  advances,  and  would  secure  the  plaintiff  against 
loss  in  respect  of  the  same  by  keeping  up  a  cash  margin  upon 
the  money  so  advanced  of  not  less  than  15  per  cent,  above  the 
value  of  the  said  shares  as  quoted  in  the  ordinary  newspaper 
reports ;  and  further  that  should  the  said  advance  and  interest 
not  be  duly  paid  or  the  margin  of  security  not  kept  at  15  per 
cent,  above  the  value  quoted  in  the  ordinary  newspaper  reports 
the  plaintiff  might  sell  or  dispose  of  the  said  stock  without 
notice  to  the  defendant  and  might  apply  the  proceeds  in 
repayment  of  the  said  advance  without  prejudice  to  the 
ordinary  legal  remedies. 

5.  The  plaintiff  thereupon  and  on  or  about  the  said  date 
purchased  the  said  shares  for  the  defendant  as  his  broker,  and 
advanced  the  money  necessary  therefor,  and  the  said  shares 
were  duly  transferred  and  delivered  to  the  plaintiff  for  the 
defendant. 

6.  The  defendant,  although  repeatedly  requested  so  to  do 
by  the  plaintiff,  neglected  and  refused  to  keep  up  the  said  cash 
margin  of  15  per  cent,  above  the  value  quoted  in  the  ordinary 
newspaper  reports,  or  to  repay  the  amount  of  said  advance 
in  pursuance  of  the  plaintiff's  demand  in  that  behalf,  where- 
upon the  plaintiff  [if  so  add,  at  the  request  and  with  the  as- 
sent of  the  defendant]  sold  the  said  shares  on  or  about  the 
day  of  ,  A.D.  19  ,  for  the  best  price  that  could  be 
obtained  for  the  same  and  realized  thereby,  after  deducting 
his  commission  and  expenses  in  and  about  the  purchase  and 
sale  of  said  shares,  the  sum  of  $ 

7.  Upon  a  true  accounting  between  the  plaintiff  and  the 
defendant  the  defendant  is  indebted  to  the  plaintiff  in  the    * 
sum  of  $ 

8.  Full  particulars  of  the  accounts  between  the  plaintiff 
and  defendant  have  been  rendered  to  the  defendant,  but  the 
defendant  though  requested  by  the  plaintiff  so  to  do  has  not    " 
paid  the  said  $  or  any  part  thereof. 

The  plaintiff  claims  $  and  the  costs  of  this  action. 
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{Formal  parts:  see  No.  125.) 

Defence  to  ■,      /  a  j     ■     •  • /•  \ 

foregoing  !•    {Aamissions  if  any.) 

claim . 

2.  [The  defendant  says  that  if  the  defendant  entered  into 
an}'  contract  through  the  plaintiff  for  the  purchase  of  shares  of 

(which  the  defendant  does  not  admit,  but  denies),  the  same 
was  entered  into  without  the  intention  that  such  shares  should 
be  acquired  by  the  plaintiff  or  defendant,  but  with  the  intent 
only  to  make  gain  or  profit  by  the  rise  in  price  of  such  shares 
in  the  market,  and  without  the  delivery  of  any  such  shares 
and  without  the  intention  that  any  such  shades  should  be  deli- 
vered, and  with  the  intention  that  the  differences  only  between 
the  market  buying  and  selling  prices  of  such  shares  should  be 
received  or  paid ;  and  the  plaintiff  was  to  so  arrange  that  the 
defendant  should  not  have  to  accept  or  pay  for  or  sell  any 
shares  but  only  to  pay  or  receive  the  differences  between  the 
buying  and  selling  price  of  such  shares  in  the  event  of  a  fall  or 
rise  respectively  in  the  market  prices.] 

[The  defendant  therefore  submits  that  any  such  trans- 
actions were  (as  the  plaintiff  well  knew,  though  the  defendant 
was  ignorant  thereof)  illegal  and  contrary  to  the  provisions  of 
the  Criminal  Code  and  the  statutes  in  force  in  this  Province 
respecting  gaming  and  wagering  contracts  and  no  action  lies 
on  the  plaintiff's  part  in  respect  of  the  same  against  the  de- 
fendant.] 

3.  [Without  prejudice  to  the  defences  raised  by  the  fore- 
going paragraphs,  and  in  case  it  should  appear  that  under  any 
agreement  not  illegal  the  plaintiff  was  to  carry  for  the  de- 
fendant shares  in  ,  and  that  such  shares 
were  purchased  by  the  plaintiff],  the  defendant  says  that  while 
the  plaintiff  was  carrjdng  such  shares,  viz.,  on  the  day 
of  ,  A.D.  19  ,  sales  of  the  said  stock  were  being  made 
in  the  market  at  ,  whereupon  the  defendant  in- 
structed the  plaintiff  to  sell  the  said  shares  at  once  unless  he 
desired  on  his  own  account  to  carry  the  same  longer.  The 
plaintiff  might  have  effected  a  sale  of  such  shares  on  the 

day  of  J  19     ?  hut  instead  of  selling  the  plaintiff 

chose  to  defer  selling  until  the  day  of  ,  when 

sales  were  made  of  the  said  shares  at  a  loss  of  $  ,  as  com- 
pared with  what  would  have  been  realized  had  a  sale  been 
made  pursuant  to  the  defendant's  instructions  aforesaid. 
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{Formal  parts:  see  No.  123.) 

1.  See  Form  358.  Cjaim  against 

stockbroker 

2.  8ee  Form  358.  chlsing^"''' 

3.  On  or  about  [by  letter  or  as  may  he  the  case],  the 
defendant  agreed  as  the  broker  of  the  plaintiff  to  purchase  for 
the  plaintiff  (shares),  at  the  then  market  price  of  such  shares 

[not  exceeding  per  cent,  premium  per  share,  as  may  he 

the  case]  for  the  usual  commission. 

4.  The  defendant  on  the  day  of  ,  and  for 
some  time  thereafter,  could  have  purchased  such  shares,  but 
the  defendant  neglected  to  make  such  purchase  prior  to 
the  day  of  ,  when  such  shares  had  risen 
above  per  cent,  premium  in  the  market,  and  the  de- 
fendant did  not  and  has  not  purchased  for  the  plaintiff  the 
said  shares  or  any  of  them. 

5.  State  damage. 

The  plaintiff  claims  $  damages  and  costs  of  action. 


(Formal  parts:  see  No.  123.) 

861 

1.  See  Form  358.      -  Claim  against 

stockbroker 

2.  See  Form  358.  LS^' 

3.  On  or  about  the  day  of  ,  the  plaintiff 
being  then  the  holder  of  shares  in  the  in- 
structed the  defendant  as  his  broker  to  sell,  and  the  defend- 
ant as  such  broker  agreed  to  sell  the  same  for  the  plaintiff  at 
the  market  price,  which  was  then  quoted  at 

4.  The  defendant  at  any  time  before  the  day 
of  ,  might  have  sold  the  said  shares  at  per 
share,  but  neglected  to  do  so,  and  did  not  sell  the  same  until 
the  day  of  ,  when  the  market  price  had 
fallen  and  the  defendant  sold  the  said  shares  at  per  share, 
whereby  (state  damage). 

The  plaintiff  claims  $  damages  and  his  costs  of 

action. 
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363 

Claim  for  de- 
priving adjoin- 
ing house  of 
support. 


forms  of  pleadings — support  of  land. 

Section  LVIII. — Support  of  Land. 

{Formal  parts:  see  No.  123.) 
1.  The  plaintiff  is 


2.  The  defendant  is 

3.  The  plaintiff  is  the  owner  of  a  house  No.  on 
Street  in  the  City  of                ,  adjoining  No.             ,  of  which 
the  defendant  is  the  owner. 

4.  The  said  two  houses  were  built  at  the  same  time  by  one 
A.B.,  a  former  owner  of  both  the  said  houses,  and  were  so 
built  that  they  mutually  depended  upon  one  another  for 
support. 

5.  Eecently,  in  the  month  of  last,  the  defendant 
having  become  the  owner  of  said  house  No.  ,  pulled 
down  the  same  and  wrongfully  neglected  to  prop  up  or  in  any 
way  to  support  or  secure  the  plaintiff's  said  house,  by  reason 
whereof  the  walls  thereof  have  become  cracked,  injured  and 
unsafe. 

The  plaintiff  claims: 

1.  $        damages  and  his  costs  of  action. 

2.  An  injunction  restraining  the  defendant,  his 
servants,  workmen  and  agents,  from  in  any  way  inter- 
fering with  the  support  of  the  plaintiff's  house. 


»63 

Claim  to 
prevent  use  of 
a  trade-mark. 
(a). 


Section  LIX. — Trade  Mark. 


(Formal  parts:  see  No.  123.) 


Between— ^.Z).,  and  S.D.D.  Plaintiffs, 

and 
J.K.,  Defendant. 


1.  In  the  winter  of  the  years  1839  and  1840,  P.D.,  the 
father  of  the  plaintiffs,  who  then  resided  at  Taunton,  in  the 
State  of  Massachusetts,  invented  and  compounded  a  certain 
medicine  of  great  value,  useful  in  curing  many  ailments  and 
diseases,  and  in  the  early  part  of  the  year  1841,  commenced  to 
manufacture  the  same  at  Fall  Elvers,  in  the  said  State  of  Mas- 
sachusetts, in  quantities,  and  applied  thereto  the  trade-mark 

(a)  For  another  form  see  No.  315. 


FORMS   OF   PLEADINGS — TRADE   MARK.  251 

and  name  of  "  Pain-Killer,"  and  by  that  name  and  trade-mark 
sold  the  same  in  bottles,  on  which,  and  on  the  wrappers  of 
which,  the  word  "  Pain-Killer,"  was  conspicuously  printed  or 
impressed,  and  the  said  medicine  was  then  called  "  Pain- 
Killer,"  and  has  ever  since  been  and  is  now  known  by  that 
name. 

3.  The  said  P.D.  was  the  original  and  first  inventor  of  the 
said  medicine,  and  of  the  said  name  of  "  Pain-Killer,"  there- 
for, and  was  the  first  person  who  used  the  name  of  "  Pain- 
Killer"  as  a  trade-mark  as  applied  to  the  said  medicine,  by 
which  the  said  medicine  should  thereafter  be  known  and  sold, 
and  no  person  but  the  said  P.D.  ever  before  had  used  the  said 
name  of  "  Pain-Killer,"  or  applied  the  same  as  a  name  or 
trade-mark  to  any  medicine  or  article  of  commerce. 

3.  In  the  year  1843,  the  said  P.D.  removed  to  Providence, 
Ehode  Island,  where  he  continued  the  manufacture  of  the  said 
medicine  and  the  use  of  the  said  trade-mark  of  "  Pain-Killer," 
as  applied  thereto  in  manner  aforesaid,  and  the  said  medicine 
acquired  great  reputation,  and  large  quantities  thereof  were 
thereafter  continually  manufactured  and  sold  by  the  said 
P.D.,  in  Canada,  and  in  the  United  States  of  America, 
Great  Britain  and  many  other  parts  of  the  world.  The  said 
P.D.  spent  large  sums  of  money  in  advertising  his  said  medi- 
cine and  the  said  trade-mark  of  "  Pain-Killer,"  as  applied 
thereto,  and  by  these  means  the  same  was  known  to  the  trade 
and  the  general  public  of  Canada,  and  elsewhere,  by  the 
name  of  '"  Pain-Killer,"  and  whenever  "  Pain-Killer  "  was 
asked  for  in  shops  and  elsewhere,  the  said  medicine  so  in- 
vented as  aforesaid  by  the  said  P.D.  was  intended,  and  was 
supplied  by  that  name,  and  that  state  of  facts  has  continued 
from  the  year  1841  down  to  and  at  the  present  time. 

4.  In  the  year  1850  the  said  P.D.  sold  and  transferred  to 
the  plaintiff^  E.D.,  one-half  share  or  interest  in  the  said  medi- 
cine, and  in  the  said  trade-mark  of  "  Pain-Killer,"  and  the 
said  P.D.  and  E.D.  adopted  the  name,  style  and  firm  "  P.D. 
and  Son"  and  by  that  name  advertised  the  said  medicine  and 
trade-mark  in  manner  aforesaid,  and  continued  in  manner 
aforesaid,  at  Providence  aforesaid,  to  manufacture  the  said 
medicine,  and  to  sell  the  same  in  Canada  and  elsewhere, 
and  to  apply  thereto  the  said  trade-mark  of  "  Pain-Killer," 
and  to  sell  the  same  by  said  name  in  the  same  way  and  manner 
in  Canada  and  elsewhere,  as  it  is  hereinbefore  stated,  that 
the  said  P.D.  had  done  prior  to  the  said  sale  and  transfer  to 
the  said  E.D. 
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5.  On  the  2nd  day  of  May,  1862,  the  said  P.D.  died  intes- 
tate, at  Providence  aforesaid,  having  at  the  time  of  his  decease 
his  fixed  place  of  abode  and  domicile  at  Providence  aforesaid, 
leaving  him  surviving  his  widow  B.D.,  the  said  E.D.,  his  only 
son,  and  the  said  plaintiff,  S.D.D.,  his  only  daughter,  and  no 
other  child  or  children,  or  the  descendants  of  any  child,  and 
by  the  laws  of  the  said  State  of  Ehode  Island,  in  that  case  and 
under  the  said  state  of  facts,  the  property  in  the  said  trade- 
mark and  business  thereby,  under  the  circumstances  stated  in 
this  paragraph,  became  absolutely  vested  in  the  said  plaintiff, 
E.D.,  as  surviving  partner  of  the  said  P.D.j  and  (on  the  ap- 
pointment of  said  E.D.  as  administrator  of  said  P.D.,  as  here- 
inafter menti'oned)  as  the  legal  personal  representative  of  the 
said  P.D.,  and  the  said  plaintiffs  and  R.D.  were  the  sole  next 
of  kin  of  said  P.D.,  and  as  such  entitled  to  the  whole  of  the 
property  and  effects  of  the  said  P.D.,  and  being  so  entitled 
the  plaintiffs  purchased  from  the  said  R.D.  all  her  share  and 
interest  in  the  said  estate,  business  and  trade-mark  of  the  said 
P.D.,  and  the  said  R.D.,  by  deed  poll,  dated  the  1st  day  of 
January,  1863,  duly  conveyed  and  assigned  to  the  plaintiffs  all 
her  said  share  and  interest  in  the  said  estate  of  the  said  P.D., 
and  in  the  said  trade-mark,  and  the  said  plaintiff's  then  agreed 
to,  and  did  become  jointly  the  owners  of  the  said  trade-mark, 
and  of  the  whole  of  the  estate  and  effects  of  the  said  P.D., 
and  the  plaintiffs  continued  the  said  business  of  the  said  firm 
of  P.D.  and  Son,  under  the  same  name,  and  also  continued  the 
manufacture  and  sale  of  the  said  medicine  and  the  use  of  said 
trade-mark,  by  the  same  means  and  in  the  same  way  and  man- 
ner in  every  respect  as  the  said  P.D.  and  E.D.  had  done,  and 
they  still  continue  the  same. 

6.  On  the  10th  day  of  June,  1862,  the  said  E.D.  was  duly 
appointed  administrator  of  the  personal  estate  and  effects  of 
the  said  P.D.  by  the  Municipal  Court  of  the  City  of  Provi- 
dence, aforesaid,  within  the  jurisdiction  of  the  said  Court. 

7.  The  plaintiffs  are  now  the  sole  and  absolute  owners 
of  the  said  business  of  manufacturers  of  the  said  medicine 
called  "  Pain-Killer,"  and  sole  and  absolute  owners  of  the 
said  trade-mark  called  "  Pain-Killer,'^  applied  thereto  in  man-' 
ner  aforesaid,  and  carry  on  the  said  manufacture  and  use  of 
the  said  trade-mark  in  manner  aforesaid,  at  the  said  factory,  in 
Providence,  where  the  said  P.D.  carried  on  the  same,  and  the 
said  medicine  of  the  plaintiffs  is  still  called  and  known,  and  by 
them  sold  throughout  the  whole  of  Canada  and  elsewhere  as 
aforesaid  as  "  Pain-Killer,"  and  the  said  trade-mark  or  name 
of  '"  Pain-Killer,"  is  still  applied  thereto  as  a  trade-mark  in 
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the  way  and  manner  aforesaid^,  and  the  same  is  sold  by  the 
said  plaintiffs  and  dealers  in  said  article  by  the  said  trade- 
mark "  Pain-Iviller,"  and  save  in  the  illegal  and  fraudulent 
way  and  manner  in  the  ninth  paragraph  hereof  set  forth,  there 
is  no  other  medicine  to  which  the  trade-mark  of  "  Pain- 
Killer "  is  applied,  and  whenever  medicine  called  "  Pain- 
Killer  "  is  asked  for,  the  said  medicine  of  the  plaintiffs  is  the 
article  thereby  intended,  and  the  said  medicine  and  trade- 
mark still  preserve  their  said  high  reputation  and  value. 

8.  On  the  22nd  day  of  March,  1880,  the  plaintiffs  caused 
their  said  trade-mark  of  "  Pain-Killer,"  as  applied  to  their 
said  medicine,  and  the  bottles,  wrappers  and  packages  con- 
taining the  same,  and  used  by  them  in  manner  aforesaid,  to  be 
registered  as  a  trade-mark  with  the  Department  of  Agriculture 
in  compliance  with  the  Statute  of  Canada,  called  "  The  Trade 
Mark  and  Design  Act,"  and  have  procured  the  certificate  of 
such  registration,  in  accordance  with  the  terms  of  the  said 
Act,  and  for  greater  certainty  as  to  the  contents  thereof,  crave 
leave  to  refer  thereto  when  produced  by  the  plaintiffs,  and 
such  registration  remains  in  full  force  and  effect. 

9.  The  defendant  was  and  is  well  aware  of  the  facts  and 
circumstances  hereinbefore  stated,  but  knowing  the  value  of 
the  said  medicine,  and  the  value  and  reputation  of  the  said 
trade-mark,  applied  thereto  in  manner  aforesaid,  but  intending 
to  defraud  the  plaintiffs,  and  to  violate  the  provisions  of  the 
said  Statute,  and  to  enrich  himself  at  the  plaintiffs"  expense 
and  deceive  the  public,  has  fraudulently  manufactured,  used 
and  put  up,  and  sold  in  the  City  of  Hamilton,  in  the  Province 
of  Ontario,  a  certain  compound  or  medicine  in  colourable  imi- 
tation of  the  plaintiffs',  and  bottled  the  same,  and  stamped, 
affixed,  printed  and  applied  to  the  said  bottles  and  wrappers 
thereof,  the  plaintiffs'  said  trade-mark  "  Pain-Killer,"  in  imi- 
tation of  the  said  trade-mark  of  the  plaintiffs'  called  "  Pain- 
Killer,"  in  such  a  way  and  manner  that  the  public  are.  by  the 
said  fraudulent  use  of  the  plaintiff's  trade-mark,  "Pain- 
Killer  "  deceived  and  led  to  purchase  the  article  so  made  by 
the  defendant  instead  of  that  so  made  by  the  plaintiffs,  and  at 
lower  prices  than  that  of  the  plaintiffs',  whereby  the  plaintiffs 
are  greatly  injured  in  their  trade,  and  the  public  defrauded, 
and  by  reason  of  the  premises  the  value  of  the  said  trade-mark 
is  greatly  injured,  and  the  defendant  is  actively  engaged  in 
carrying  on  the  said  fraudulent  use  of  the  plaintiffs'  said 
trade-mark  in  the  way  and  manner  in  this  paragraph  set 
forth. 
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10.  The  plaintiffs  are  unable  to  discover  when  the  said 
defendant  first  commenced  to  use  their  said  trade-mark  in  the 
manner  set  forth  in  the  next  preceding?  paragraph,  but  on 
learning  the  said  facts  in  the  autumn  of  the  year  19  ,  the 
plaintiffs  sent  their  agent,  W.  L.,  to  warn  the  defendant  to 
desist  from  his  said  conduct,  and  to  cease  using  the  plaintiffs' 
said  trade-mark.  The  said  L.  then  saw  the  said  defendant  at 
his  place  of  business,  in  Hamilton  aforesaid,  and  gave  him 
express  notice  of  the  registration  of  the  said  trade-mark,  as 
set  forth  in  the  eighth  paragraph  hereof,  and  of  all  the  other 
facts  hereinbefore  set  forth,  and  requested  him  to  desist  from 
the  further  use  of  the  plaintiffs'  said  trade-mark,  but,  never- 
theless, the  said  defendant  fraudulently  continues  at  his  said 
place  of  business,  in  Hamilton  aforesaid,  and  elsewhere,  in  the 
Province  of  Ontario,  to  use  and  apply  the  plaintiffs'  said  trade- 
mark to  his  own  medicines  in  the  way  and  manner  hereinbefore 
mentioned,  and  thereby  to  deceive  the  public,  and  does  in  man- 
ner aforesaid  deceive  the  public,  and  defraud  the  plaintiffs  in 
manner  aforesaid,  and  the  defendant  by  so  doing  obtains 
benefits  and  advantages  for  himself  in  fraud  of  the  plaintiffs, 
and  the  defendant  is  now  daily  selling  his  said  medicine  by 
means  of  his  said  fraudulent  use  of  the  said  trade-mark  applied 
thereto,  and  the  defendant  threatens  and  intends  to  continue 
so  doing,  and  will  do  so  unless  restrained  by  the  injunction  of 
this  Honourable  Court. 

11.  The  defendant  has  a  large  quantity  of  his  said  medi- 
cines put  up  and  labelled,  and  marked  in  manner  aforesaid, 
with  the  said  trade-mark  of  the  plaintiffs,  and  has  offered  the 
same  for  sale,  and  by  means  of  the  said  fraudulent  use  of  the 
plaintiffs'  said  trade-mark,  is  daily  selling  the  same  in  fraud 
of  the  said  rights  of  the  plaintiffs,  and  to  their  injury. 

The  plaintiffs  claim : 

1.  An  injunction  restraining  the  defendant,  his  ser- 
vants, agents  and  workmen,  from  the  further  use  of 
the  plaintiffs'  said  trade-mark,  "  Pain-Killer,"  and 
from  printing,  impressing  or  applying  the  same  to  any 
bottle  or  package  of  any  kind,  containing  medicine 
manufactured,  sold  or  put  up  by  him,  his  servants, 
workmen  or  agents,  or  applying  the  same  to  any  wrap- 
per, package,  parcel  or  other  thing,  or  in  any  other  way 
using  or  applying  the  said  trade-mark  or  name  of 
"  Pain-killer." 

2.  That  the  medicine  so  put  up  by  the  defendant, 
and  fraudulently  marked  with  the  trade-mark  of  the 
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plaintiffs,  as  set  forth  in  the  eleventh  paragraph  here- 
of, may  be  destroyed. 

3.  The  costs  of  this  action. 

4.  An  account  of  the  profits  in  anywise  directly  or 
indirectly  made  by  the  defendant  by  the  use  of  the 
said  trade-mark  of  the  plaintiffs. 

5.  Such  further  relief  as  the  nature  and  circum- 
stances of  the  case  shall  require. 


(Formal  parts:  see  No.  125.) 


a64 


1.  The  defendant  denies  that  P.D.  in  the  statemoM  of  Defence  ^  the 
claim  mentioned  was  the  original  and  first  inventor  of  the  ciafm?'"^ 
word  "  Pain-killer,"  nor  was  he  the  first  person  who  used 

the  name  of  "  Pain-killer,"  as  applied  to  a  medicine  or  article 
of  commerce,  alleged  in  the  first  and  second  paragraphs  of  the 
said  statement  of  claim. 

2.  The  defendant  denies  that  any  of  the  medicine  manu- 
factured by  the  said  P.D.,  and  distinguished  or  labelled  with 
the  said  trade-mark  of  "Pain-killer,"  was  introduced  into 
or  known  in  Canada  so  early  as  the  year  1841,  and  neither 
it  nor  that  manufactured  by  F.D.  and  Son,  or  by  the  plaintiffs, 
was  known  to  the  trade  and  the  general  public  in  Canada 
and  elsewhere  by  the  name  of  "  Pain-killer ;"  and  that  when- 
ever "  Pain-killer "  was  asked  for  in  shops  and  elsewhere 
was  the  said  medicine  so  alleged  to  be  invented  by  the  said 
F.D.  intended  or  supplied  by  that  name. 

3.  The  defendant  says :  that  the  said  trade  mark  of  "  Pain- 
killer "  has  not  been  registered  duly  and  properly  or  in  strict 
accordance  or  compliance  with  the  Statute  of  Canada,  called 
"  An  Act  to  amend  the  Act  respecting  Trade- JMarks,  and  to 
provide  for  the  Eegistration  of  Designs,"  and  the  certificate 
of  such  registration  has  not  been  duly  obtained  or  procured, 
and  is  void  and  of  no  value  or  effect. 

4.  The  defendant  further  says  that  the  words  "  Pain- 
killer "  have  never  been  used  alone  to  designate  the  medicine 
manufactured  by  the  plaintiffs  or  by  the  said  P.D.  or  P.  D. 
and  Son ;  but  the  said  medicine  is  and  always  has  been  desig- 
nated by  the  words  "  P.  D.'s  Vegetable  Pain-killer,"  nor  is 
the  medicine  generally  known  by  the  name  of  "  Pain-killer  " 
alone ;  and  whenever  "  Pain-killer "  is  asked  for  in  shops 
or  elsewhere  the  medicine  manufactured  by  the  plaintiffs  is 
not  intended  or  supplied  without  further  specific  directions. 
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6.  The  defendant  further  says :  that  for  many  years  medi- 
cine professing  to  be  remedies  for  some  or  all  of  the  diseases 
to  which  the  plaintiffs  direct  their  medicine  to  be  applied,  and 
put  up  in  bottles  of  a  somewhat  similar  size  and  general  ap- 
pearance to  the  plaintiffs'  have  been  manufactured  and  sold 
in  Ontario  under  the  name  of  "  Pain-killer  '  with  the  addi- 
tion of  the  maker's  name,  and  the  manufacture  and  sale  of 
some  of  these  medicines  was  of  a  date  anterior  to  the  alleged 
invention  and  appropriation  of  the  word  "  Pain-killer "  by 
the  said  P.D. 

The  defendant  claims  that  this  action  should  be  dismissed 
with  costs. 


Section  LX. — Trespass. 

(Formal  parts:  see  No.  123.) 

Claim  for  J,  The  plaintiff  was  on  the  5th  March,  19     ,  and  still  is 

lanT.*^^  "       the  owner  and  occupier  of  a  farm  in  the  Township  of  in 

the  County  of  ,  being  lot  No.  4  in  the  7th  concession 

of  the  said  Township. 

2.  A  private  road,  known  as  Highfield  Lane,  runs  through 
a  portion  of  the  plaintiff's  farm.  It  is  bounded  upon  both 
sides  by  fields  of  the  plaintiff's  and  is  separated  therefrom  by 
a  fence  and  ditch. 

3.  For  a  long  time  prior  to  the  5th  March,  19  ,  the  de- 
fendant had  wrongfully  claimed  to  use  the  said  road  for  his 
horses,  carts  and  waggons  on  the  alleged  ground  that  the 
same  was  a  public  highway,  and  the  plaintiff  had  frequently 
warned  him  that  the  same  was  not  a  public  highway,  but 
the  plaintiff's  private  road,  and  that  the  defendant  must  not 
so  use  it. 

4.  On  the  5th  March,  19  ,  the  defendant  came  with 
a  cart  and  horse,  and  a  large  number  of  servants  and  workmen, 
and  forcibly  used  the  road,  and  broke  down  and  removed  a 
gate  which  the  plaintiff  had  caused  to  be  placed  across  the 
same. 

5.  The  defendant  and  his  servants  and  workmen  on  the 
same  occasion  pulled  down  and  damaged  the  plaintiff's  fence 
and  ditch  upon  each  side  of  the  road,  and  went  upon  the 
plaintiff's  field  beyond  the  fence  and  ditch,  and  injured  the 
crops  there  growing,  and  dug  up  and  injured  the  soil  of  the 
road ;  and  in  any  case  the  acts  mentioned  in  this  paragraph 
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were  wholly  unnecessary  for  the  assertion  of  the  defendant's 
alleged  right  to  use,  or  the  user  of  the  said  road  as  a  highway. 

The  plaintiff  claims: 

1.  $  damages  for  the  wrongs  complained  of, 
and  his  costs  of  action. 

2.  An  injunction  restraining  the  defendant  from 
the  repetition  of  any  of  the  acts  complained  of. 

3.  Such  further  relief  as  the  nature  of  the  case 
may  require. 


(Formal  parts:  see  No.  125.) 

366 

1.  The  defendant  says  that  the  road  was  and  is  a  public  Defence  to 
highway  for  horses  and  carriages ;  and  a  few  days  before  ^i^f^°'"" 
the  5th  of  March,  19     ,  the  plaintiff  wrongfully  erected  the 

gate  across  the  road  for  the  purpose  of  obstructing  and  pre- 
venting, and  it  did  obstruct  and  prevent  the  use  of  the  road 
as  a  highway.  And  the  defendant  on  the  said  5th  March, 
19  ,  caused  the  said  gate  to  be  removed,  in  order  to  enable 
him  lawfully  to  use  the  road  by  his  horses,  carts  and  waggons 
as  a  highway. 

2.  The  defendant  denies  the  allegations  of  the  5th  para- 
graph of  the  statement  of  claim,  and  says  that  neither  he  nor 
any  of  his  workmen  or  servants  did  any  act,  or  used  any 
violence,  other  than  was  necessary  to  enable  the  plaintiff  law- 
fully to  use  the  highway. 
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368 

The  defendants  submit  in  all  things  to  act  as  this  Hon-  Submission  by 
curable  Court  shall  direct ;  and  they  claim  to  have  the  costs,  j^!*!®^  *"J*^® 

1  1  -I       •  T'Ti«i      direction  ot 

charges,  and   expenses  properly  incurred,   paid  out  of  the  the  Court, 
estate  of  the  said  testator. 

F— 17 


258  forms  of  pleadings — vendor  and  purchaser. 

Section  LXII. — Vendor  and  Purchaser. 

(See  also  "Specific  Performance,"  Nos.  352  to  357.) 

(Formal  parts:  see  No.  123.) 
369 

a  pu^chSJi"'*        1.  and  2.   (Description  of  parties.) 

complete.  3.  The  plaintiff  on  the  day  of  by  A.B.,  his 

agent  [and  auctioneer]   sold  [by  auction]  to  the  defendant 
(describing  land)  at  the  price  of  $3,000. 

4.  The  said  sale  was  subject  to  the  following  amongst 
other  conditions  of  sale,  namely:  that  the  purchaser  should 
at  the  time  of  sale  pay  to  the  vendor  or  his  agent  ten  per 
cent,  of  the  purchase  money  and  the  balance  within  3  months 
thereafter. 

5.  It  was  further  provided  by  the  said  contract  of  sale  that 
if  the  purchaser  should  fail  to  comply  with  the  conditions 
of  sale  or  any  of  them  the  deposit  and  all  other  payments 
made  thereon  should  be  forfeited,  and  the  premises  might  be 
resold ;  and  the  deficiency,  if  any,  on  any  such  resale  together 
with  all  charges  attending  the  same  or  occasioned  by  the  de- 
faulter should  be  made  good  by  the  defaulter. 

6.  The  defendant  accepted  the  plaintiff's  title  to  the  said 
land  and  paid  the  said  deposit,  but  did  not  pay  the  balance 
of  the  purchase  money  nor  complete  the  said  purchase  on  his 
part. 

7.  The  plaintiff  thereupon  in  accordance  with  the  condi- 
tions of  sale  in  that  behalf  resold  the  said  lands  by  public 
auction  on  the  day  of  ,  when;  the  sum  of  $2,500  only 
was  realized,  and  the  expenses  attending  such  resale  amounted 
to  $150. 

The  plaintiff  claims. 

1.  $500  the  deficiency  on  the  resale  aforesaid;  $150 
the  expenses  of  the  resale ;  and  $  the  damages  and 
expenses  incurred  by  the  plaintiff  in  complying  on  his 
part,  the  said  sale  to  defendant,  and  in  endeavouring  to 
procure  the  completion  thereof  by  the  defendant,  and 
his  costs  of  this  action. 


forms  of  pleadings — warranit.  259 

Section  LXIII. — Warehouseman. 

{Formal  parts:  see  No.  123.) 

370 

1.  The  plaintiff  is  a  warehouseman  at  the  City  of  Toronto.  ^'a"»  by 

^  •'  warehouse- 

2.  From  the  day  of  19     ,  to  the  day  of  JeVf"goS.' 
19     ,  the  plaintiff  as  such  warehouseman,  kept,  took 

care  of,  and  warehoused  certain  goods  for  the  defendant  at  his 
request  at  $        per  month. 

3.  Before  and  at  the  commencement  of  this  action  the 
sum  of  $  was  due  from  and  payable  by  the  defendant  to 
the  plaintiff  in  respect  of  the  matters  aforesaid,  full  particu- 
lars of  which  have  been  delivered  by  the  plaintiff  to  the  de- 
fendant [or,  are  as  follows:  giving  them]. 

4.  The  said  sum  is  still  due  and  unpaid. 

The  plaintiff  claims  $        and  his  costs  of  action. 


Section  LXIV. — Warranty. 


(Formal  parts:  see  No.  123.) 

371 

1.  On  or  about  the  day  of  19     ,  the  defendant  Claim  for 
sold  to  the  plaintiff  a  horse  for  the  sum  of  $        warranting  ^o^e*"*^  °*  * 
[in  writing]  that  the  said  horse  was  then  sound. 

2.  The  plaintiff  paid  the  said  $  to  the  defendant  as  the 
price  of  the  said  horse. 

3.  The  said  horse  was  not  then  sound.  (State  the  defects 
according  to  the  facts.) 

4.  In  consequence  of  such  unsoundness  the  said  horse  was 
worth  much  less  than  the  said  sum  of  $  [or  was  useless 
to  the  plaintiff]  and  was  resold  by  the  plaintiff  for  the  sum 
of  $            which  was  all  that  the  said  horse  was  worth. 

The  plaintiff  claims  $  damages  and  his  costs 

of  this  action. 
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Section  LXV. — Water. 


872 


{Formal  parts:  see  No.  123.) 


Sd^ve"  Between-T.ilf..  Plaintiff, 

sionof  a  water-  and. 

course . 

A.G.  and  J.G.,  Defendants. 

1.  Prior  to  the  ISth  day  of  June,  in  the  year  19  ,  the 
plaintiff  was  the  owner  of  all  and  singular  (describe  lands.) 

2.  By  an  indenture  bearing  date  the  said  15th  day  of 
June,  in  the  year  19  ,  made  between  the  plaintiff  of  the 
first  part;  M.A.M.,  his  wife,  for  the  purpose  of  barring  dower, 
of  the  second  part ;  and  one  J.E.^  of  the  third  part,  the  plain- 
tiff did  grant  and  convey  the  said  lands  and  premises  to  the 
said  J.R.,  his  heirs  and  assigns,  reserving,  however,  to  himself 
by  the  said  indenture  the  right  to  enter  upon  the  said  lands 
and  premises,  and  lay  down  a  pipe  or  drain  to  a  spring  thereon 
from  the  road  in  front  of  the  said  lands,  and  the  right  to  lead 
the  water  of  the  said  spring  to  the  said  road  for  the  use  of  the 
public  at  all  times. 

3.  That  by  an  indenture  bearing  date  the  4th  day  of 
November,  in  the  year  19  ,  the  said  J.R.  sold  and  conveyed 
the  said  lands  and  premises  to  the  defendant  A.G.,  who  now 
claims  to  be  the  owner  thereof. 

4.  The  defendant  J.O.  is  or  claims  to  be  in  possession  of 
the  said  lands  and  premises  as  tenant  of  the  said  defendant 
A.G. 

6.  The  spring  hereinbefore  referred  to  as  being  upon 
the  said  lands  and  premises  is  a  valuable  one,  affording  a 
never-failing  supply  of  water. 

6.  In  accordance  with  the  rights  reserved  by  the 
said  deer],  and  the  intention  with  which  the  same  were  re- 
served, the  plaintiff,  in  or  about  the  month  of  June  in  the 
year  19  ,  at  a  considerable  expense  to  himself,  caused  and 
procured  a  pipe  to  be  laid  from  the  said  spring  to  the  only 
road  on  which  the  said  lands  and  premises  abut,  whereby  the 
waters  of  the  said  spring  were  brought  therefrom  to  the  said 
road  and  allowed  to  fall  into  a  large  wooden  trough  for  the 
use  of  the  plaintiff  and  his  cattle  and  that  of  the  public  at 
large. 

7.  The  defendants  were  well  aware  of  the  reservations 
contained  in  the  said  indenture  firstly  mentioned,  and  of  the 
plaintiff's  rights  thereunder. 
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8.  The  said  defendants  were  well  aware  of  the  plain- 
tiffs having  caused  and  procured  such  pipe  to  be  placed  upon 
the  said  lands  as  aforesaid,  and  were  present  at  the  time  the 
said  work  or  a  portion  thereof  was  being  done,  and  offered 
no  objection  thereto;  but  acquiesced  in  the  said  work  being 
done,  and  recognized  and  admitted  the  plaintiff's  right  to  lay 
the  said  pipe  and  to  the  use  of  the  water  as  aforesaid.    ■ 

9.  The  defendant  J.G.,  lately  at  the  suggestion  and 
with  the  knowledge  and  concurrence  of  the  other  defendant, 
with  the  view  and  intention  of  cutting  oft'  the  supply  of  water 
through  the  said  pipe  from  the  said  spring,  has  caused  a  pipe 
or  drain  to  be  laid  or  made,  intersecting  the  pipe  placed  upon 
the  said  lands  by  the  plaintiff  as  aforesaid,  whereby  the  supply 
of  water  from  the  said  spring  through  the  said  pipe  to  the 
road  is  interfered  with  and  wholly  diverted  and  caused  to  flow 
through  the  pipe  or  drain  so  laid  by  the  defendant  J.G.',  and 
the  defendants  have  also,  by  placing  other  obstructions  in  the 
flow  of  the  said  water,  diverted  the  same  from  the  pipe  placed 
upon  the  said  lands  by  the  plaintiff  as  aforesaid. 

10.  That  by  means  of  the  said  pipe  or  drain  of  the  defend- 
ants, the  supply  of  water  which  the  plaintiff  is  entitled  to  by 
virtue  of  the  reservation  in  the  indenture  aforesaid  is  wholly 
withdrawn,  and  the  plaintiff's  rights  under  the  s<iid  reserva- 
tion have  been  injured  and  damnified. 

11.  The  plaintiff  submits  that  the  defendants  ought  to 
be  restrained  from  diverting  or  continuing  to  divert  the  water 
of  the  said  spring  from  flowing  through  the  pipe  so  placed  by 
the  plaintiff  upon  the  said  lands,  and  from  further  interfer- 
ing with  the  plaintiff's  rights  reserved  by  the  said  indenture, 
and  ought  to  be  ordered  to  remove  any  obstructions  placed 
by  them  or  either  of  them  which  prevent  or  hinder  the  flow 
of  water  from  the  said  spring  to  the  road  through  the  pipe 
so  placed  upon  the  said  lands  by  the  plaintiff. 

The  plaintiff  claims: 

1.  A  declaration  by  this  Honourable  Court  of  his 
rights  under  the  said  indenture. 

2.  An  injunction  restraining  the  defendants  from 
diverting  and  continuing  to  divert  the  water  of  the 
said  spring  from  flowing  through  the  pipe  so  placed 
upon  the  said  lands  and  premises  by  the  plaintiff,  and 
from  further  interfering  with  the  plaintiff's  rights 
under  the  said  indenture. 

3.  A  direction  to  the  defendants  to  remove  any 
obstruction  placed  or  caused  to  be  placed  by  them,  or 
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either  of  them,  whereby  the  waters  of  the  said  spring 
are  prevented  or  hindered  from  flowing  through  or  by 
the  said  pipe  to  the  road  as  aforesaid. 

4.  An  account  of  the  damage  sustained  by  the 
plaintiff  by  reason  of  the  diversion  of  the  said  water 
by  the  defendants  as  aforesaid. 

6.  An  order  for  the  payment  by  the  defendants  of 
such  damage. 

6.  The  costs  of  this  action. 

7.  For  these  purposes  all  necessary  and  proper 
directions  to  be  given  and  accounts  taken  as  the 
nature  and  circumstances  of  the  case  require,  and  as 
to  this  Honourable  Court  shall  seem  meet. 


Section  LXVI. — Wills. 


373 


(Formal  parts:  see  No.  123.) 


Claim  for  con-  Between — H.N.R.  and  D.McL.  Plaintiffs, 

struction  of 

will.  and 

A.M.E.  and  L.A.S.,  and  F.E.S.  his  wife,  and 
A.W.E.,  8.8.E.  and  F.A.E.,  infants  under 
the  age  of  twenty-one  years        Defendants. 

1.  One  S.E.J  late  of  the  Town  of  Port  Hope  aforesaid, 
duly  made  his  last  will  and  testament  in  writing,  bearing 
date  the  2nd  day  of  November,  19  ,  and  duly  executed  in  a 
manner  sufficient  according  to  the  laws  of  this  Province  for 
the  effectual  disposition  of  real  and  personal  estate. 

2.  The  said  last  will  and  testament  is  in  the  words  and 
figures  following,  that  is  to  say:  {set  out  will.) 

3.  The  said  S.E.  departed  this  life,  at  the  Town  of  Port 
Hope  aforesaid,  on  the  17th  day  of  May,  A.D.  19  ,  without 
having  in  any  matter  revoked  or  altered  his  said  will ;  and  the 
plaintiffs,  who  are  the  executors  named  therein,  duly  proved 
the  said  will  on  the  17th  day  of  June,  19  ,  and  took  upon 
themselves  the  burthen  of  the  trusts  thereof. 

4.  The  said  S.E.  left  him  surviving  his  widow,  the  de- 
fendant A.M.E.,  and  four  lawful  children,  namely,  the  de- 
fendants F.E.S.,  the  wife  of  the  defendant  L.A.8.,  and  A.W.E., 
8.8.E.,  and  F.A.E.,  the  last  three  being  still  infants  under 
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the  age  of  twenty-one  years,  and  the  said  S.E.  never  had  any 
other  children. 

-5.  The  said  S.E.  was  not  possessed  of  or  entitled  to,  or 
interested  in  any  real  estate  at  the  time  of  his  death,  except 
his  interest  in  so  much  of  the  partnership  assets  hereinafter 
mentioned  as  consisted  of  real  estate.  ' 

6.  The  personal  property  of  the  said  S.E.,  at  the  time  of 
his  death,  consisted  almost  entirely  of  his  interest  in  the  part- 
nership assets  of  a  certain  partnership  firm  of  E.  &  W.^,  com- 
posed of  the  said  8.E.  and  one  A.W. 

7.  The  said  partnership  business  was  a  timber  and  lum- 
ber business,  which  had  been  carried  on  for  about  twenty  years 
before  the  death  of  the  said  8.E.,  and  which  was  dissolved 
by  the  death  of  the  said  8.E.,  and  the  said  partnership  assets 
consisted  chiefly  of  a  large  quantity  of  land,  situate  partly  in 
Ontario  and  partly  in  the  State  of  Michigan,  one  of  the 
United  States  of  America,  acquired  and  held  for  the  purposes 
of  the  said  partnership  business,  and  of  a  large  quantity  of 
timber  manufactured  and  unmanufactured,  and  the  stock  and 
plant  of  the  said  business. 

8.  The  said  partnership  business  has  not  yet  been  wound 
up  or  settled,  nor  have  the  assets  thereof  been  converted  or 
realized,  but  the  winding  up  thereof  is  now  in  progress,  and 
considerable  sums  of  money  will  soon  be  available  for  the 
purposes  of  the  will  of  the  said  8.E. 

9.  The  value  of  the  interest  of  the  said  8.E.,  in  the  said 
partnership  assets  is  expected,  when  realized,  to  exceed  the 
sum  of  $50,000,  and  there  are  no  debts  of  the  said  testator's 
estate  of  any  magnitude. 

10.  The  plaintiffs  are  advised  that  the  said  will  is  of  doubt- 
ful construction,  and  that  they  could  not,  with  safety,  dis- 
tribute the  estate  of  the  testator  between  his  widow  and  child- 
ren without  the  aid  and  sanction  of  this  Honourable  Court. 

11.  The  said  A.M.E.,  the  widow  of  the  testator,  claims  to 
be  entitled  to  the  whole  of  the  testator's  personal  estate,  with 
power  to  apply  the  same  according  to  her  absolute  discretion, 
for  her  own  benefit  and  that  of  her  children,  but  the  plaintiffs 
are  advised  that  it  is  doubtful  whether  the  said  A.M.E.  has 
an  absolute  interest  in  any  part  thereof,  or  if  she  has,  whether 
such  absolute  interest  extends  to  more  than  an  undivided  fifth 
part  thereof,  the  rest  belonging  absolutely  to  the  children. 
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The  plaintiffs  therefore  claim : 

1.  A  declaration  by  this  Honourable  Court  of  the 
rights  and  interests  of  the  said  parties  in  the  personal 
estate  of  the  testator. 

2.  Administration  of  the  estate  of  the  testator  and 
of  the  trusts  of  the  said  will  under  the  direction  of  this 
Honourable  Court. 

3.  Payment  of  the  plaintiffs'  costs  of  this  action. 

4.  All  proper  directions  to  be  given  and  accounts 
to  be  taken  for  the  purposes  aforesaid. 

6.  Such  further  and  other  relief  as  the  nature  of 
the  case  may  require. 


.    ^"^"f.  (Formal  parts:  see  No.  123.) 

Another  form 

construction  Between — The  Eeverend  J.W.3I.,  Plaintiff, 

of  a  will.  Qj^^ 

J.W.  and  R.W.W.  (her  husband),  M.W.  and 
The  Eeverend  W.W.  (her  husband),  E.F. 
and  J.F.  (her  husband),  J.K.W.,  R.W.G.W., 
M.M.  and  H.B.M.  (her  husband),  M.W., 
S.B.W.,  J.W.,  and  M.G.M.  (the  last  three 
being  infants  under  the  age  of  twenty-one 
years)  Defendants. 

1.  The  late  E.3I.  was,  inl  the  year  of  our  Lord  1869,  mar- 
ried to  the  plaintiff,  without  any  ante-nuptial  settlement. 

2.  The  said  E.M.  departed  this  life  on  the  9th  day  of  June, 
19  ,  having  first  duly  made  and  published  her  last  will  and 
testament,  executed  in  manner  and  form  sufficient  for  the 
purposes  therein  mentioned,  which  said  will  is  in  the  words 
following,  that  is  to  say:  {set  out  will.) 

3.  At  the  time  of  her  death,  the  said  E.M.  was  possessed 
of  and  entitled  to  considerable  personal  estate,  which  had 
been  bequeathed  to  her  by  the  will  of  her  father,  G.W.,  who 
died  on  or  about  the  5th  day  of  October,  A.D.  19     . 

4.  Probate  of  the  said  will  of  the  said  E.M.  was  duly 
granted  to  the  plaintiff  by  the  proper  Court  in  that  behalf; 
the  other  executors  named  therein  having  renounced  and  dis- 
claimed. 
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5.  J  J.,  in  the  said  will  named,  has  since  intermarried 
with,  and  is  now  the  wife  of  the  defendant  R.W.W. 

6.  M.D.,  in  the  said  will  named,  has  since  intermarried 
with  and  is  now  the  wife  of  the  defendant  the  Eeverend  R. 
W.W. 

7.  A.M.,  in  the  said  will  named,  is  no  longer  residing  with 
the  plaintiff,  and  now  claims  no  benefit  under  the  said  will. 

8.  The  defendants,  J.K.W.,  R.W.,  G.W.,  M.M.,  M.W., 
S. B.W.J  and  J.W.  are  the  brothers  and  sisters  of  the  said 
E.M. 

9.  The  defendant,  M.M.,  is  the  wife  of  the  defendant 
H.B.M. 

10.  The  defendants,  S.B.W.  and  J.W.,  are  infants  under 
the  age  of  twenty-one  years. 

11.  The  defendant,  M.G.M.,  who  is  the  only  child  of  the 
said  testatrix,  is  an  infant  of  tender  years. 

12.  The  plaintiff  has  been  advised  that  it  is  doubtful 
whether  the  said  E.M.  had,  by  law,  the  power  to  make  the  dis- 
positions of  her  estate  in  the  said  will  contained,  and  that  it 
is  proper  to  seek  the  direction  of  this  Honourable  Court. 

13.  It  is  doubtful  whether,  under  the  Mortmain  and 
Charitable  Uses  Act  and  other  Acts,  the  devises  and  bequests 
to  the  {naming  the  corporations)  are  valid. 

14.  It  is  doubtful  whether  the  residuary  bequest  in  favour 
of  the  defendants,  the  brothers  and  sisters  of  the  said  testa- 
trix, is  valid. 

15.  It  is  doubtful  whether  the  bequest  to  the  infant  de- 
fendant, M.G.M.,  is  entitled  to  priority,  and  to  be  paid  in 
full,  and  whether  it  must  abate  in  the  event  of  a  deficiency. 

16.  It  is  doubtful  whether  the  said  legacies  mentioned  in 
the  thirteenth  paragraph  hereof,  if  valid,  should  abate  propor- 
tionably  in  the  event  of  a  deficiency. 

The  plaintiff  claims: 

1.  To  have  the  said  will  interpreted  and  the  trusts 
thereof  declared  by  this  Honourable  Court,  and  the 
rights  and  interests  of  all  the  parties  hereto  ascer- 
tained and  declared. 

2.  Such  further  and  other  relief  as  may  seem  meet. 
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Claim  to  set 
aside  deed  ob- 
tained by  un- 
due influence 
and  to  estab- 
lish a  prior 
will. 


(Formal  parts :  see  No.  123.) 
Between — A.W. 


and 


H.H.W.  and  D.L.W 


Plaintiff, 

Defendants. 

1.  One  A.W.  the  elder,  the  father  of  the  plaintiff,  was 
in  his  lifetime  the  owner  in  fee  simple  of  or  otherwise  well 
entitled  to  that  certain  parcel  or  tract  of  land  and  premises, 
situate  lying  and  being  in  the  Township  of  M.  in  the 
County  of  Y.  being  composed  of  the  west  half  of  lot  No. 
15,  in  the  7th  concession  of  the  said  Township,  containing 
100  acres :  and  while  he  was  the  owner  thereof  as  aforesaid, 
he  duly  made  and  published  his  last  will  and  testament  in  writ- 
ing, executed  so  as  to  pass  real  estate  by  devise  in  this  Pro- 
vince; whereby  he  devised  the  said  lands  and  premises  to 
the  plaintiff  in  fee. 

2.  The  said  A.W.  departed  this  life  in  the  month  of 
September,  19     . 

3.  At  the  time  when  the  said  A.W.  made  his  said  will,  and 
for  some  years  before,  the  defendant  H.H.W.  who  is  a  brother 
of  the  plaintiff,  was  residing  with  his  father,  the  said  A.W., 
and  was  managing  his  business  and  affairs,  and  the  said  de- 
fendant had  thus  acquired  great  influence  and  control  over 
the  mind  of  his  said  father  Avho  reposed  the  greatest  con- 
fidence in  him, 

4.  Some  years  after  the  making  of  the  said  will  the  mind 
of  the  said  A.W.  became  impaired,  and  he  became  and  was 
imbecile  and  incapable  of  understanding  or  comprehending 
the  most  ordinary  business  matters,  and  the  said  defendant 
continued  to  manage  and  control  all  his  affairs,  and  the  said 
defendant's  influence  over  his  said  father,  and  his  said  father's 
reliance  upon  and  confidence  in  him,  increased  to  such  an 
extent  that  the  said  A.W.  had  no  independent  will  of  his  own, 
and  he  was  wholly  guided  and  controlled  in  everything  by 
the  said  defendant  H.H.W. 

5.  In  or  about  the  year  19  ,  the  said  defendant  H.H.W. 
formed  the  fraudulent  design  of  depriving  the  plaintiff  of  the 
benefits  of  the  devise  to  him  contained  in  the  will  hereinbefore 
mentioned,  and  in  order  to  accomplish  his  said  design,  the  said 
defendant,  fraudulently  making  use  of  the  influence  he  had 
acquired  over  his  said  father,  induced  and  prevailed  upon  his 
said  father  to  convey  the  hereinbefore  described  lands  to  him, 
and  accordingly  by  deeds  bearing  date  the  30th  day  of  May, 
19    ,  and  purporting  to  be  made  between  the  said  A.W.^  of  the 
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first  part,  and  the  said  defendant,  of  the  second  part,  the  said 
A.W.  purported  to  convey  the  said  lands  in  fee  to  the  said 
defendant  II.H.W. 

6.  The  said  deed  purports  to  be  made  in  consideration  of 
certain  moneys  then  paid  by  the  said  defendant  H.H.W.  to 
the  said  4. IF.,  but  no  money  or  other  consideration  was  paid 
to  or  received  by  the  said  A.W.j  for  the  said  conveyance. 

7.  At  the  time  of  the  making  of  the  said  deed,  the  said 
A.W.  was  imbecile  and  wholly  incapable  of  understanding  the 
nature  and  effect  of  the  same,  and  he  did  not  in  fact  under- 
stand the  nature  and  effect  thereof. 

8.  At  the  time  of  making  the  said  deed,  the  said  A.W. 
was,  and  acted,  wholly  under  the  influence  of  the  said  defend- 
ant H.H.W. J  and  the  said  defendant,  fraudulently  exercising 
his  influence  and  control  over  the  said  A.W.,  induced  the  said 
A.W.  to  make  the  said  deeds  in  order  to  deprive  the  plaintiff 
of  the  benefit  of  the  devise  to  him  contained  in  the  said  will, 
and  to  obtain  the  said  lands  for  himself,  and  in  the  making  of 
the  said  deed,  the  said  A.W.  exercised  no  will  of  his  own,  but, 
in  truth  and  in  fact,  acted  as  he  was  instructed  by  the  said 
defendant. 

9.  The  said  A.W.  acted  in  making  the  said  deed  wholly 
without  professional  or  other  independent  advice,  and  the 
said  defendant  H.H.W.  prevented  him  from  obtaining  such 
advice  before  making  the  said  deed. 

10.  At  the  time  of  making  the  said  deed,  the  defendant 
H.H.W.  was  living  with  the  said  A.W.  and  although  other 
members  of  the  family  of  the  said  A.W.  resided  in  the  neigh- 
bourhood of,  and  were  in  the  habit  of  visiting,  the  said  A.W., 
the  said  defendant  H.H.W.  prevailed  upon  the  said  A.W.  to 
conceal  from  them  that  he  was  about  to  convey,  or  had  con- 
veyed, the  said  lands  to  the  said  defendant  H.H.W.^  and  the 
said  defendant  kept  the  making  of  the  said  deed  concealed 
from  the  other  members  of  the  family  until  after  the  death 
of  the  said  A.W. 

11.  The  mind  of  the  said  A.W.  continued  impaired  and 
he  remained  and  was  imbecile  and  incapable  of  understanding 
or  managing  business  matters  up  to  the  time  of  his  death 
hereinbefore  mentioned. 

12.  The  said  A.W.  died  without  having  altered  or  revoked 
the  said  will  save  in  so  far  as  the  same  was  affected  by  the 
making  of  the  said  deed. 
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13.  Immediately  after  the  death  of  the  said  A.W.,.the 
said  defendant  H.H.W.  took  possession  of  the  said  will  and 
he  has  ever  since  retained  and  kept  possession  thereof,  and 
he  alleges  and  pretends  that  no  such  will  was  ever  made,  or 
that  if  such  a  will  was  made  it  is  not  now  in  existence. 

14.  The  defendant  D.L.W.  is  also  interested  under  the 
said  will;  but,  in  consequence  of  the  said  will  being  in  the 
possession  of  the  defendant  H.BAV.,  the  plaintiff  is  unable 
to  set  forth  the  nature  and  particulars  of  the  interest  of  the 
said  D.L.W.  thereunder,  and  the  said  D.L.W.  declines  to  join 
with  the  plaintiff  and  become  a  party  plaintiff  hereto. 

15.  The  defendant  ILII.W.,  has  been  in  the  possession  of 
the  said  lands  and  premises,  and  in  receipt  of  the  rents  and 
profits  thereof,  ever  since  the  death  of  the  said  A.W. 

16.  The  defendant  H.H.W.  threatens  and  intends  and  will, 
unless  restrained  by  the  injunction  of  this  Honourable  Court, 
sell  and  convey  the  said  lands  and  premises  to  some  innocent 
purchaser  for  value  without  notice  of  the  plaintiff's  rights. 

The  plaintiff  claims : 

1.  Discovery  by  the  defendant  H.H.W.  of  the  con- 
tents of  the  said  will,  and  of  the  matters  hereinbefore 
set  forth. 

2.  The  establishment  of  the  said  will  by  this  Hon- 
ourable Court. 

3.  A  declaration  that  the  said  deed  to  the  said 
defendant  H.H.W.  is  fraudulent  and  void,  and  should 
be  set  aside. 

4.  The  order  and  direction  of  this  Honourable 
Court  that  the  defendant  H.H.W.  convey  the  herein- 
before described  lands  and  premises  to  the  plaintiff 
and  account  to  the  plaintiff  for  the  rents  and  profits 
thereof. 

5.  An  injunction  restraining  the  defendant  H.H.W. 
from  selling,  alienating,  or  otherwise  disposing  of  or 
dealing  with  the  said  lands  and  premises. 

6.  The  costs  of  this  action. 

7.  Such  further  and  other  relief  as  may  appear 
just. 


CHAPTER  IV. 
INTERLOCUTOEY  PROCEEDINGS. 
Section  I. — Praecipes. 
Amendment. 
{Title,  &c.)  (a).  ^^^. 

Amend   [in  pursuance  of  order  dated         ]  the  writ  of  P^'^cipe  for  ^^ 
summons  [or  the  statement  of  claim,  or  as  may  &e]  in  this  ^rit    tc  (6) 
action  hy {set  out  amendments  where  required). 

Dated  the  day  of  19     . 

{Signed) 

Solicitor  for  the 

Con.  Rules,  1888,  Form  91. 


Renewed  Summons.     {Rule  132.) 

{Title,  &c.) 

377 

Required  fin  pursuance  of  order  dated  l,  a  renewed  For  renewed 

.,      jj  •      .1  •  i-  writ  of  sum- 

writ  of  summons  m  this  action,  mons.  (c) 

Dated  the  day  of  •   19     . 

{Signed) 

Solicitor  for  the 

Con.  Rules,  1888,  Form  93, 

(c)  In  all  praecipes  the  short  style  of  cause  (e.g.,  Jones  v.  Smith), 
is  sufScient.     See  No.  26. 

(ft)  Con.  Rules  1897,  Form  25. 
(c)  Con.  Rules  1897,  Form  26. 
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Habeas  Corpus  ad  Testificandum. 
oiya  {^Title,  &c.) 

For  writ  of  t»         •      j  •  i>       t        -,    ,    ■,    '**^  '         .        «       -        ' 

haieai  corpus,        Kequired  m  pursuance  of  order  dated  a  writ  of  habeas 

ad  test,  (a)       corpus  ad  testificandum  directed  to  the         to  bring         before 

Dated  the  day  of  19     . 

(Signed) 

Solicitor  for  the 

Con.  Rules,  1888,  Form  104. 


Commission  to  Examine  }\Htnesses.     [Rule  499.) 

(Title,  &c.) 
379 

Sn-^Jfe?"^^  Required  in  pursuance  of  order  {or  Master's  certificate] 

dated        a  commission  to  examine  witnesses  directed  to 


Dated  the  day  of 

{Signed) 

Solicitor  for  the 


19     . 


Con.  Rules,  1888,  Form  103. 


3SO 

For  setting 
down  for  argu- 
ment, (c) 


Setting  down  for  Argument  Generally. 
{Title,  &c.) 


Set  down  for  argument  the 

Dated  the  day  of 

{Signed) 

Solicitor  for  the 


19 


Con.  Rules,  1888,  Form  98. 


(a)  Con.  Rules  1897,  Form  30. 

(b)  Con.   Rules  1897.   Form  31. 

(c)  Con.  Rules  1897,  Form  32. 
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Entry  {or  Setting  down)  of  Action  for  Trial.     {Rules  538, 

542.) 

{Title,  &c.) 


271 


3^1 


Enter  [or  set  down]  this  action  for  trial  at  the  sittings  of  fj.°^Q^fo^  °^ 
the  High  Court  [or  Assizes]  at  commencing  on  trial,  (d) 

Dated  the  day  of  19     . 

{Signed) 

Solicitor  for  the 

Con.  Kules,  1888,  Form  102. 


Setting  down  of  Special  Case. 

{Title,  &c.) 

382 

Set  down  for  argument  the  special  case  filed  in  this  action  For  setting 
on  the  .  day  of  ,  19     ;  [or  set  down  the  dated  down  special 

•^  '  '   L  case,  (c) 


the         day  of  19     ,  of  Mr.  the 

in  this  for  hearing  as  a  special  case]. 

Dated  the  day  of  19 

{Signed) 

Solicitor  for  the 


referee 


Con.  Eules,  1888,  Form  100. 


Setting  down  of  Appeal.     {Rule  804.) 

{Title,  &c.) 

Set  down  this  appeal  from  the  order  [or  judgment]  of 
in  this  action  dated  the  day  of  19     . 

{Signed) 

Solicitor  for  the 

Con.  Eules,  1888,  Form  105. 

(d)  Con.  Rules  1897.  Form  33. 

(e)  Con.  Rules  1897.  Form  34. 
(/)    Con.  Rules  1897,  Form  35. 


383 

For  setting 
down  appeal 
(/) 
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8^4 

For  writ  of 
/«/«.  (a) 


385 

For  writ  of 
venditioni  ex- 
ponas.  (h) 


Fieri  Facias.    (Rule  866.) 
{Title,  &c.) 

Required  a  writ  of  fieri  facias  directed  to  the  Sheriff  of 
to  levy  against  CD.  the  sum  of  $  and  interest 

thereon  at  the  rate  of  $  per  centum  per  annum  from 

the  day  of  to  [and  $  costs]. 

Judgment  {or  order]  dated  day  of 

Taxing  Master's  certificate,  dated  day  of 

Dated  the  day  of  19    , 

{Signed) 

Solicitor  for  the    {party  on  whose  heJialf 
writ  is  to  issue). 

Con.  Eules,  1888,  Form  106. 


Venditioni  Exponas.     {Rule  866.) 
{Title,  &c.) 

Required  a  writ  of  venditioni  exponas  directed  to  the  She- 
riff of  to  sell  the  goods  and  chattels  {or  lands  and 
tenements]  of  CD.,  taken  under  a  writ  of  fieri  facias  in  this 
action  tested  day  of 

Dated  the  day  of  19     . 

{Signed) 

Solicitor  for  the 

Con.  Rules,  1888,  Form  106. 


Writ  of  Possession.    {Lands).     {Rule  866). 

For  writ  of  Required  a  writ  of  possession  directed  to  the  sheriff  of 

possession,   (c)  ,      ,  t.^  •        j.      a   -d      ^ 

to  deliver  possession  to  A.B.  of 

Dated  the  day  of  19     . 

{Signed) 

Solicitor  for  the 

Con.  Rules,  1888,  Form  109. 


(a)  Con.  Rules  1897.  Form  36. 
(6)  Con.  Rules  1897,  Form  37. 
(c)   Con.  Rules  1897,  Form  38. 
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Writ  of  Delivery.     (Chattels.)     (Rule  806.) 

(Title,  <&c.) 

387 

Required  a  writ  of  delivery  directed  to  the  Sheriff  of  ^^r  w'"'^  ^f 

to  make  delivery  to  A.B.  of  .  ^  "^^'^^" 

Dated  the  day  of  19     . 

(Signed) 

Solicitor  for  the 

Con.  Rules,  1888,  Form  110. 


Writ  of  Attachment.     (Rule  866.) 

(Title,  &c.) 

S88 
Required  in  pursuance  of  order  dated  day  of  For  writ  of 

an  attachment  directed  to  the  Sheriff  of         against  CD.  for  ^jt'^chment. 
not  delivering  to  A.B. 

Dated  the  day  of  19     . 

(Signed) 

Solicitor  for  the 

Con.  Rules,  1888,  Form  111. 


Writ  of  Sequestration.      (Rule  866.) 

(Title,  &c.) 

Required  a  writ  of  sequestration  against  CD.  for  1,-^^,  ^^-^^  ^j  ^_ 

not  at  the  suit  of  A.B.  directed  to  the  Sheriff  of  .  questration. 

Order  dated  day  of  .  ^*> 

Dated  the  day  of  19     . 

(Signed) 

Solicitor  for  the 

Con.  Rules,  1888,  Form  108. 

(c)  Con.  Rules  1897,  Form  39. 

(d)  Con.  Rules  1897.  Form  40. 

(e)  Con.  Rules  1897,  Form  41. 

F-18 
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Praecipe  for  Direction  to  the  Bank.     (Rule  407.) 
390 

For  direction   j^  the  Court  of  Appeal, 

to  pay  money  ^^       ' 

into  court  (a)  Or 

In  the  High  Court  of  Justice. 

{TitU,  &c.) 

Required  a  direction  from  the  Bank  to  receive  from 
$  ,  under  order  dated 

{or  as  the  case  may  be).  (&). 

Date. 

Folio. 

A.B., 

Defendant's  Solicitor, 
{or  as  the  case  may  he.) 

Con.  Eules,  1888,  Form  112. 


391 


Praecipe  for  Cheque.     {Rule  416.) 


For  cheque.     In  the  Court  of  Appeal, 
or 
In  the  High  Court  of  Justice. 

{Title,  &c.) 

Required  a  cheque  for  $  with  $  interest 

thereon  from             to  {being  for  a  period,  if  any,  for 

which  interest  is  payable  under  the  order  or  judgment,  but 
which  has  not  already  been  taken  into  account  and  computed) , 
payable  to 

Date. 

Folio. 

A.B. 

Plaintiff's  Solicitor, 
{or  as  the  case  may  be.) 

Con.  Rules,  1888,  Fortn  113. 

(o)    Con.  Rules  1897,  Form  42. 

(6)  Where  money  is  paid  into  Court  by  way  of  security  for  costs 
without  a  special  order,  the  purpose  for  which  the  money  is  to  be 
paid  in  must  be  stated,  e.g. :  "  $  as  security  for  costs  of  the 

defendant "  {or  as  may  be):  see  Rule  1207  (2). 

(c)   Con.  Rules  1897.  Form  43 
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Search. 

{Title,  &c.) 

393 

Eequired  a  search  for  For  search,  (d) 

Dated  the  day  of  ^  19     . 

{Signature  of  Solicitor.) 

Con.  Eules,  1888,  Form  101. 


Section  II  —  Certificates. 

394 

In  the  High  Court  of  Justice.  Certificate  of 

°  lis  pendens, 

I  certify  that  in  a  suit  or  proceeding  in  the  High  Court 
of  Justice,  between  plaintiff,  and  de- 

fendant, some  title  or  interest  is  called  in  question  in  the 
following  lands;  that  is  to  say  {description  of  the  land  suffi- 
cient for  registration)  and  at  the  request  of  the  said  plaintiff, 
this  certificate  is  given  for  the  purpose  of  registration,  pur- 
suant to  the  Statute  in  such  case  made  and  provided. 

Given  under  my  hand,  and  the  seal  of  [the  said  Court!, 
this  day  of  ,  A.D.  19     . 

Dated  at 

{Signature) 

Clerk  of  Eecords  and  Writs. 
or  Deputy  [or  Local]  Eegistrar,  H.C.J. 
or  Deputy  Clerk  of  the  Crown,  H.C.J. 


395 

In  the  High  Court  of  Justice.  Certificate  of 

judprment  or 

This  is  to  certify  that  by  a  bearing  date  the  order  for 

day  of  ,  A.D.  19     ,  and  made  by  the  said  Court  registration, 

in  a  certain  action  therein  pending,  wherein  , 

plaintiff,  and  defendant,  upon  the  application 

of  ,  it  was  ordered  that  {state  what). 

And  this  is  further  to  certify  that  the  lands  in  question  in 
the  said  action  are  the  following,  that  is  to  say:  {set  out  de- 
scription) . 


(d)   Con.  Rules  1897,  Form  44. 
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And  at  the  request  of  this  certificate  is  given  for 

the  purpose  of  registration  pursuant  to  the  Statute  in  that 
behalf. 

Given  under  my  hand,  and  the  seal  of  [the  said  Court], 
this  day  of  ,  A.D.  19     . 

(Signature) 

Clerk  of  Records  and  Writs. 
or  Deputy  [or  Local]  Registrar,  H.C.J., 
or  Deputy  Clerk  of  the  Crown,  H.C.J. 


(Style  of  cause  as  in  No.  2Jf  or  25.) 

the  sSte*of°^         This  is  to  certify  that  the  plaintiff  issued  Writ  of 

the  cause.        Summons  in  this  action,  on  the  day  of  19     . 

Since  which  no  further  proceeding  has  been  taken  in  this 
cause,  as  by  my  books  appears. 

(Signature) 

Clerk  of  Records  and  Writs. 
or  Deputy  [or  Local]  Registrar,  H  C.J. 
or  Deputy  Clerk  of  the  Crown,  H.C.J. 


Section  III. — Notices,  Demands,  Etc. 
Notices  of  Payment  into  Court.     (Rule  422.) 
Notice  of  pay-  In  the  High  Court  of  Justice. 

ment  into  _    ,  ^    t>     -r^i    •    j  • «. 

court,  (a)  Between — A.B.,  PlamtilT, 

and 
CD.,  Defendant. 

Take  notice  that  the  defendant  has  paid  into  Court  $ 
in  satisfaction  of  the  plaintiff's  claim  [or  the  plaintiff's  claim, 
for,  &c.]. 

Dated,  &c. 

To  Mr.  X.Y.,  Z., 

the  Plaintiff's  Solicitor.  Defendant's  Solicitor. 

Con.  Rules,  1888,  Form  21. 

(a)  Con.  Rules  1897,  Form   52, 
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Acceptance  of  sum  paid  into  Court.     (Rule  423.) 

398 

In  the  High  Court  of  Justice.  Notice  of 

Betweeii-^.i?..  Tlaintiff,  S'pSn! 

and  (6) 

CD.,  Defendant. 

Take  notice,  that  the  plaintiff  accepts  the  sum  of  $ 
paid  by  you  into  Court  in  satisfaction  of  his  claim  herein  [or 
of  his  claim  for,  &c.]. 

Dated,  &c. 

Plaintiff's  Solicitor. 
To  Mr.  Z., 

Defendant's  Solicitor. 

Con.  Rules,  1888,  Form  22. 


{Style  of  cause,  see  No.  26.) 

399 
Please  furnish  with  true  cop  of  Demand  of 

the  filed  by  you  herein  on  the  day  of  S  or'o^her 

Dated  day  of  ,  A.D.  19     .  p^p^""- 

Yours,  &c. 
To 


Section  IV, —  Motions,  Generally. 

Notice  of  Motion  to  Court. 

400 

In  the  High  Court  of  Justice.  General  form 

of  notice  of 

Between  (6?)  ■  Plaintiff,  ™c.*i"n  |» 

^    ^  T  ^  couit  (c) 

and 

Defendant. 

Take  notice,  that  the   Court  will  be  moved  on  behalf  of 
the  at  Osgoode  Hall,  Toronto  {or  as  may  he) 

on  day  the  day  of  ,  19     , 

at  o'clock  in  the  forenoon,  or  so  soon  thereafter 

as  counsel  can  be  heard,  for  an  order'  that  {state  the  object  of 

(6)   Con.  Rules  1897.  Form  53. 

(c)  Con.  Rules  1897,  Form  57. 

(d)  The  shortened  style  of  cause  No.  25,  may  be  used. 
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the  intended  application)  or  for  such  other  order  as  may  seeim 
just.  [In  cases  where  it  is  necessary  to  set  oiit  the  gromnds  of 
the  motion,  add  upon  the  following  grounds,  stating  them 
concisely.'] 

And  take  notice  that  in  support  of  such  motion  will  be 
read  {state  the  affidavits  or  other  evidence  to  he  used). 

{Signed) 

Solicitor  for  the 
Dated  the  day  of  ,  19     . 


To 

Solicitor  for 


Con.  Eules,  1888,  Form  10. 


401 


Another  form,  i^  ^^^  jjjg|^  q^^^  ^f  JusticC. 

{Full  style  of  cause,  or  shortened  style:  see  No.  400.) 
Take  notice,  that  this   Court  will  be  moved  at  Osgoode 
Hall,  Toronto,  [or  at  the  Weekly  Sittings  thereof  at  the  City 
of  Ottawa  or  London,  or  as  the  case  may  require]  on  day, 

the  day  of  ,  at  o'clock  in  the  fore- 

noon, or  so  soon  thereafter  as  counsel  can  be  heard  on  behalf 
of  [state  on  whose  hehalf  the  motion  is  to  he  made,  as:  the 
plaintiff,  or  the  defendant,  or  the  plaintiff  A.B.  an  infant,  by 
CD.  his  next  friend,  or  by  CD.,  of  the  Town  of  , 

gentleman,  his  next  friend,  for  the  purpose  of  the  said  motion, 
or  as  may  he  (a)]  ;  for  [state  the  precise  ohject  of  the  motion; 
as  thus:  for  an  injunction  order  restraining  the  defendant 
A.B.  from,  stating  act  to  he  restrained,  or  such  other  order  as 
may  be  just  (&). 

(a)  If  the  motion  is  made  by  a  sole  plaintiff  or  by  all  the  plain- 
tiffs, or  by  a  sole  defendant  or  all  the  defendants,  it  is  unnecessary  to 
set  out  the  names  in  full.  If  the  motion  is  made  by  some  of  several 
plaintiffs  or  defendants,  the  names  of  the  parties  should  be  si)ecified. 
If  by  a  stranger  to  the  suit,  his  christian  name  and  surname  and  place 
of  residence  and  addition  should  be  set  out,  whether  he  be  moving  on 
his  own  behalf  or  on  behalf  of  some  other  person  under  disability. 

{h)  Where  special  leave  has  been  obtained  to  serve  the  notice,  or 
to  give  the  notice  for  a  non-motion  day,  or  for  a  motion  day  short 
of  the  ordinary  two  clear  days  after  service,  or  at  a  si)ecial  hour  or 
place,  that  fact  should  be  stated,  either  by  inserting  after  the 
word  "  that  "  in  the  first  line  of  the  notice  the  words  "  by  the  special 

leave  of  the  Hon.  Mr.  Justice ,"  or  f/.s  may  he  or  by  adding  a 

similar  statement  at  (?>),  thus:  "And  also  take  notice  that  special 
leave  to  serve  you  with  this  notice — if  so,  and  to  give  this  notice  for 
the  day  [and  hour  and  place]  aforesaid — has  been  obtained  from  the 
Hon.  the  Chancellor  {or  as  may  he)" — or,  "And  also  take  notice  that 
special  leave  to  give  this  notice  for  the  day  and  fbour  and  place] 
aforesaid  has  been  obtained  from  the  Hon.  the  Chancellor  (or  as  may 
be)." 
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And  take  notice,  that  on  such  motion  will  be  read  the 
affidavits  of  ,  this  day  filed  [or  filed  on  the 

day  of  ,  19     ,  or,  the  depositions  of 

taKen — or,  to  be  taken — before  A.u.,  Special  Examiner  at 
[mentioning  specially  tlie  matter  by  which  the  motion  is  to  he 
supported.'] 

Dated  this  day  of  ,  19     . 

(Name,  &c.,  of  solicitor  or  party  giving  the  notice.) 

To  {insert  names  of  the  solicitors  or  parties  to  whom,  the 
notice  is  given) , 


(Style  of  cause:  see  Form  No.  400.) 

Take  notice,  that  an  application  will  be  made  to  the  pre-  ^    402 
siding  Judge  at  the  next  sittings  of  this  Court  for  the  trial  of  of^notkefof' 
actions  to  be  holden  at  the  town  of  ,  on  the  .  motion  to  a 

judge  at  the 

(Conclude  as  in  Form  No.  400.)  t"ai. 

Notices  of  Motion  in  Chambers. 

(Title,  &c.:  see  No.  400.) 

40» 

Take  notice  that  a  motion  will  be  made  on  behalf  of  S'^notrce  of'"' 

before  the  presiding  Judge  in  Chambers  [or  the  Master  in  motion  in 
Chambers,  or  as  the  case  may  &e],  at  Osgoode  Hall,  in  the  City  Chambers,  (c) 
of  Toronto,  (or  as  the  case  may  he)  on  day  the 

day  of  19     ,  at  o'clock  in  the  noon,  or  For  time. 

so  soon  thereafter  as  the  motion  can  be  heard,  for  an  order 
for  time  to,  &c. 

or,  that  be  awarded  Judgment  in  this  action  for  the  ^ent  under^^ 

amount  indorsed  on  the  writ  with  interest  (if  any),  and  costs;  E^de  603. 

or,  that  the  plaintiff  be  at  liberty  to  amend  the  writ  of  sum- 
mons in  this  action  by  [or  the  statement  of  claim  or  as  may 
he]; 

or,  that  the  do  furnish  the  said  with  a  state-  7^^^  P^a^rtner- 

ment  in  writing,  verified  by  affidavit,  setting  forth  the  names  ship), 
of  the  persons  constituting  the  members  or  co-partners  of  their 
firm; 

(c)   Con.  Rules  1897,  Form  58. 
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For  particu-     or,  for  an  account  in  writing  of  the  particulars  of  the  plain- 

lars  (gener-      ^iff'g  claim  in  this  action  [with  dates  and  items,  or  as  the  case 

^  may  &e] ,  and  that  unless  such  particulars  be  delivered  in  four 

days,  all   further   proceedings   be   stayed   until  the  delivery 

thereof : 

For  particu-     ^^^  for  an  account  in  writing  of  the  particulars  of  the  injuries 
lars  (accident),  and  expenses  mentioned  in  the  statement  of  claim,  together 
with  the  time  and  place  of  the  accident,  and  the  particular  acts 
of  negligence  complained  of,  and  that  unless  such  particulars 
be  delivered  within  days,  all  further  proceedings  be 

stayed  until  the  delivery  thereof ; 

or,  that  the  order  of  in  this  action,  dated  the 

or°va'r'^^^^^r    ^^^  ^^  >  ^^    >  ^^  [discharged,  or  varied  by,  d^c], 

on  the  grounds  disclosed  in  the  affidavit  of  ,  filed 

in  support  of  this  application ; 

or,  that  this  action  be  dismissed  for  want  of  prosecution,  with 
To  dismiss  costs  to  be  taxed  and  paid  to  the  defendant  by  the  plaintiff, 
action.  the  plaintiff  not  having,  &c. ; 

or,  that  aj  witness  on  behalf  of  the  be  examined 

To  examine     forthwith  before  upon  the  usual  terms ; 

witness  before 

trial.  Qr^  that  the  be  at  liberty  to  issue  a  commission  for  the 

examination  of  witnesses  on  behalf  at  and 

^^l  f^"^?„'l"    that  the  trial  of  this  action  be  stayed  until  the  return  of  such 

sion  to  exam-  .     .  ,  .  •' 

ine  witnesses,  commission  upon  the  usual  terms ; 

or,  that  the  following  question    arising  in  this  action,  namely : 
be  referred  for  inquiry  and  report  to 
To  refer  under  under  sectioii  28  of  The  Arbitration  Act: 

section  28  of 
60  V.  c.  16, 

8.  28  (a).  or,  that  the  in  this  action  be  tned  by  under 

section  29  of  The  Arbitration  Act; 

To  refer  under 

eo'v?".  16° s.  ^^^  that  the  above-named  judgment  debtor  be  orally  examined 
29  (6).  as  to  whether  any  and  what  debts  are  owing  to  him,  and  do 

For  examina-  attend  for  that  purpose  before  the  Master  in  Chambers  (or  as 
ment^debto? as  ^'^^  ^^^  ^^V  ^^)  ^t  such  time  and  place  as  he  may  appoint, 
to  means  (c)    and  that  the  said  judgment  debtor  produce  his  books,  &c,, 
before  the  said  Master  at  the  time  of  the  examination;  &c.) 

(c)  R.  S.  O.  1897  c.  62,  s.  28. 

(ft)  R.  S.  O.  1897  c.  62.  s.  29. 

(c)  An  order  is  not  ordinarily  necessary,  but  must  be  moved  for 
on  notice  in  special  cases,  for  instance  where  it  is  desired  to  examine 
a  debtor  a  second  time. 


IXTERLOCUTORY   PROCEEDINGS — MOTIONS.  281 

or,  that  this  action  be  tried  before  the  County  Court  of  ^^T  *"?^  o^ 

1     1 J  *'  action  m 

holden  on  County  Court. 

or,  for  an  interpleader  order  and  you  the  said  and  For  inter- 

are  hereby  notified  to  appear  at  the  said  time  ^      "  order, 
and  place  and  state  the  nature  of  your  respective  claims  to 
\_stating    the    debt,   money,   goods,   &c.,    e.g.,  the  insurance 
moneys  payable  under  policy  No.  in  the  (defendants') 

Company,  now  in  the  hands  of  the  (defendants),  or  a  car  of 
lumber  now  in  the  possession  of  the  above-named  Railway 
Company,  consigned  to  A.B.,  or  the  goods  and  chattels  seized 
by  the  above-named  sheriff  under  the  writ  of  fieri  facias  issued 
in  this  action]  and  maintain  or  relinquish  the  same  and  abide 
by  such  order  as  may  be  made  herein. 

Con.  Rules,  1888,  Form  11. 

{Conclusion.) 

And  take  notice  that  in  support  of  such  motion  will  1)e  Conclusion, 
read  the  affidavits  of  this  day  filed  \^or  filed 

the  day  of  19     ]j  and  the  exhibits  therein  referred  to 

and  the  {naming  any  other  affidavits  intended  to  le  used  or 
other  papers,  suxh  as  the  writ,  pleadings,  orders,  &c.). 

Dated  this  day  of  ,  A.D.  19     . 

A.B., 

Solicitor  for  the 
To  CD., 

Solicitor  for  the 


{Formal  parts  as  in  No.  400  or  No.  403,  as  the  case  may 
require.)  404 

for  an  order  that  an  account  may  be  taken.  [Specify  ^^^^  motion  for  an 
account  required  in  accordance  vnth  the  claim  indorsed  on  the  account,  {d) 
ivfit,  for  example: — That  an  account  (with  all  necessary  and 
proper  directions)  may  be  taken  by  the  Master  in  Ordinary 
{or  as  may  he  desired)  of  the  partnership  dealings  between  the 
plaintiff  and  defendant  under  the  articles  of  partnership 
date!  the  day  of  ,  19     ,  mentioned  in  the 

statement  of  claim  herein  (and  that  the  said  partnership  may 
be  dissolved)], 

(d)    See  Con.  Rules  645  and  646. 
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Another  form.        Or,  that   the  following   accounts   and   inquiries   may  be 
directed  to  be  taken  {set  out  thus) — 

(1)  An  account  of,  &c., 

(2)  An  inquiry  whether,  &c., 

and  that  such  accounts  and  inquiries  may  be  directed  to  be 
made  and  taken  before  {specifying  the  Master,  or  Ofjicial 
Referee) . 


{Formal  parts:  see  No.  403.) 
405 

Notice  of  on  the  part  of  the  plaintiff,  that  an  inquiry  may  be  directed 
inquiry  as^ to"  "^l^^fther  a  good  title  can  be  made  to  the  hereditaments  com- 
the  title  in  an  prised  in  the  agreement  dated  the  day  of  , 

action  for  19  ^  {^  the  plaintiff's  writ  [or  statement  of  claim]  men- 
formance.  (a)   tioned ;  and  if  a  good  title  can  be  made,  then  a  further  inquiry 

when  it  was  first  shewn  that  a  good  title  could  be  made. 

And  take  notice  (cC-c.^  as  in  No.  403.) 


{Formal  parts:  see  403.) 

Notice  of         on  the  part  of  the  defendant  A.B.,  that  he  may  have 
motion  for       ^ays  further  time  to  [deliver  his  statement  of  defence  here- 
to defend.™^     in]  and  that  the  costs  of  this  application  may  be  costs  in  the 

cause.     And  take  notice,  that  on  such  motion  will  be  read 

{£c.,  as  in  No.  403.) 

{Affidavit    accounting    for    delay  accompaivies.     See  No. 
408.) 


{Formal  parts:  see  No.  403.)  • 

407 

Notice  of         on  the  part  of  the  defendant  A.B.,  that  the  note  of  default  of 
r*'*'T  d"^       pleading  entered  herein  on  the  day  of  ,  [or 

fend  after  note  the  judgment  herein,  dated  the  day  of  ],  may 

of  default  in    j^g  vacated  and  set  aside,  and  that  the!  defendant  A.B.  may  be 
p  ea  1  g.        ^^  liberty  to  file  a  statement  of  defence  herein  {d^c,  as  in  No. 
403). 

(a)    See  Danl.  Pr.  7th  ed.  p.  1132. 
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(Formal  parts:  see  No.  403.) 

^  ^  •        ^  408 

2.  The  writ  of  summons  [or  statement  of  claim]  herein  ^^^^^^  ^1" 
was  served  on  my  solicitor  A.B.,  on  the  day  of  ,  application  for 
19     ,  as  I  am  informed  by  him  and  believe.  furtiier  time. 

3.  Shew,  succinctly,  in  numbered  paragraphs,  that  due 
diligence  has  since  been  used  to  prepare  statement  of  defence, 
and  the  present  state  of  the  cause,  and  account  for  delay. 

4.  I  have  a  good  defence  to  this  action  on  the  merits,  and 
it  is  essential  to  the  due  preparation  and  completion  of  the 
said  defence  that  further  time  should  be  granted  to  put  in  the 
same.  The  pending  application  by  me  for  such  further  time 
is  not  intended  for  the  purpose  of  delay  or  vexation. 


(Formal  parts:  see  No.  403.) 

^  40» 

On  the  part  of  the  defendant  that  notwithstanding  the  J'or  leave  to 
expiration  of  the  time  limited  by  the  Consolidated  Kules  of  defence. 
Court,  the  defendant  may  be  at  liberty  to  deliver  a  further 
defence  in  this  action,  setting  forth  the  ground  of  defence  to 
the  plaintiff's  claim,  which  has  arisen  since  the  delivery  of  the 
defence  [or  since  the  expiration  of  the  time  limited  for  de- 
livering a  defence]  in  this  action,  or  for  such  order  in  the 
premises  and  as  to  costs  as  may  be  just. 


(Formal  parts:  as  in  No.  744.) 

410 

2.  The  defence  in  this  action  was  delivered  [or  the  time  Affidavit  in 

limited  for  delivering  a  defence  in  this  action  expired]   on  ^"f^P*^""*- 
the  day  of  ,  1^     • 

3.  [State  the  defence  and  the  date  on  which  the  ground 
of  defence  arose,  for  example:  On  the  day  of  by 
deed  of  release  bearing  date  on  that  day  and  made  between  the 
plaintiff  of  the  one  part  and  the  defendant  on  the  other  part, 
duly  executed  and  delivered  under  tbe  hand  and  seal  of  the 
plaintiff,  the  plaintiff  released  the  defendant  from  all  liability 
under  or  by  virtue  of  the  contract  mentioned  in  the  para- 
graph of  the  statement  of  claim  and  from  all  actions,  claims 
and  demands  by  the  plaintiff  upon  or  in  respect  of  the  said 
contract.] 

4.  (Account  for  the  delay  in  moving.) 
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4j£  {Formal  parts:  see  No.  403.) 

"Notice  (^  ^^  ojj  behalf  of  the  plaintiff  for  an  order  setting  aside  [the  writ 

aside  proceed-  of  fieri  facios  issued  out  of  this  Honourable  Court  on  the  part 

ings  for  of  the  defendant  CD.  against  the  goods  and  chattels,  &c.,  of 

irregularity,     the  plaintiff,  on  the  day  of  ,  and  directed  to  the 

Sheriff  of  the  County  of  ,  and  all  proceedings  had 

thereon],  on  the  ground  that  the  same  is  irregular,  because 

(state  the  grounds  of  irregularity  intended  to  he  relied  on). 

(a).    And  take  notice,  {£c.,  as  in  No.  403). 


412 


{Formal  parts:  see  No.  403.) 
Notice  of  mo-        On  the  part  of  the  plaintiff  (or  as  may  he  the  case)  that 
outVcandis  Paragraphs  Nos.  in  the  affidavit  of  (or  otlur- 

matter.  wiss,  indicating  the  scandalous  matter),  filed  on  the  day 

of  J  19     ,  may  be  struck  out  as  scandalous  [and 

impertinent  or  irrelevant]  and  that  the  defendant  , 

on  whose  behalf  the  said  affidavit  was  filed,  may  be  ordered  to 
pay  the  costs  of  and  occasioned  by  such  scandalous  [and  im- 
pertinent or  irrelevant]  matter  and  the  costs  of  this  applica- 
tion. 


(Formal  parts:  see  No.  403.) 

Notice  (.f         ^^  behalf  of  the  defendant,  that  the  affidavit  of 
motion  to  take  filed  in  this  cause  on  behalf  of  the  plaintiff,  on  the  day  of 

tSkl'for  19     >  ^ay  be  taken  off  the  files  of  this  Court,  as 

scandal  or       being  scandalous  and  impertinent,  and  that  the  whole  of  the 
impfertinence.  seventh  paragraph  of  the  affidavit  of  the  plaintiff,  filed  on  the 
day  of  19     ,  may  be  expunged,  as  being  scandal- 

ous and  impertinent,  and  that  the  plaintiff  on  whose  behalf 
the  said  affidavits  were  filed  may  be  ordered  to  pay  the  costs  of 
and  occasioned  by  such  affidavits,  and  the  costs  of  this  appli- 
cation.   And  take  notice  (£c.,  as  in  No.  iOS.) 

(a)  See  Rule  362. 

(6)  See  Middlemas  v.  Wilson,  L.  R.  10  Ch.  230.  Where  affidavits 
or  other  papers  are  ordered  to  be  taken  off  the  file  of  the  Court  for 
scandal  or  impertinence,  the  oflQcer  in  whose  custody  the  same  may 
be,  on  production  of  the  order  seals  up  the  objectionable  document,  so 
that  it  can  no  longer  be  read,  and  indorses  on  the  cover,  "  In  H.  C.  J. 
— Brown  v.  Jones — Taken  off  the  file  for  scandal  {or  as  may  be),  under 

order  dated  . 

"A.  H..  Clerk  of  R.  and  W.  {or  other  proper  officer). 
If  any  part  of  a  document  is  ordered  to  be  expunged,  the  officer  hav- 
ing the  custody  of  it,  on  production  of  the  order  expunges  the  part, 
,     and  writes  a  memorandum  on  the  margin,  opposite  the  part  or  parts 
expunged,  "  Expunged  under  order  dated,  &c. 

"A.  H.,  Clerk  of  R.  and  W.  {or  other  proper  officer). 
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(Formal  parts:  see  No.  403.) 

that  the  statement  of  claim  {or  as  may  he)  herein  [or  para-  To  strike  out 
graphs  numbered  in  the  statement  of  claim,  or  as  T^-^y^^"^ 

may  he] ,  may  be  struck  out  as  tending  to  embarrass  the  plain- 
tiff [or  defendant]  and  delay  the  fair  trial  of  this  action. 


(Formal  parts:  see  No.  403.) 

415 

that  the  defendant's  counterclaim  [or  paragraphs  numbered  To  exclude 
of  the  defendant's  counterclaim]  may  be  struck  out  or  or^JTaragSs 

excluded.  thereof. 


(Formal  parts:  as  in  No.  400  or  No.  403,  as  the  case  may 
require.) 

416 
On  the  part  of  the  defendant  [or  plaintiff"]  that  the  state-  To  strike  out 
ment  of  claim  [or  defence  or  counterclaim]  may  be  struck  P'^^^^'^fif- 
out  on  the   ground  that  it  discloses    no   reasonable  cause  of 
action  [or  answer,  or  as  may  he],  and  that  except  for  the  pur- 
poses of  the  order  to  be  made  on  this  application  all  proceed- 
ings in  this  action  may  be  stayed  [or  that  this  action  may  be 
dismissed,  or  that  judgment  may  be  entered  for  the  plaintiff 
in  accordance  with  his  claim],  and  that  the  costs  of  the  appli- 
•cant  of  this  action  and  of  this  application  may  be  paid  by  the 
plaintiff  [or  defendant,  or  as  may  he]. 


(Formal  parts:  as  in  No.  400  or  403.) 

41T 

On  the  part  of  the  defendant  [or  of  the  defendant  CD.]  Tostayordis- 
ihat  all  proceedings  in  this  action  may  be  stayed  [as  against  ^?^  ^fi.*'v°i  ** 
the  applicant,  or  that  this  action  may  be  dismissed] ,  on  the  ous  or 
ground  that  it  is  frivolous  and  vexatious,  and  that  the  plain-  vexatious, 
tiff  may  be  ordered  to  pay  to  the  applicant  his  costs  of  this 
action  and  this  application. 


(Formal  parts:  see  No.  403.) 

41S 

that  the  Judgment  entered  in  this  action  on  the  day  '1°  ^^t  a«ide 

^f  .    ,  19     ,  [where  necessary,  and  the  writ  of  de&.°*  ^^ 

issued  on  such  judgment  on  the  day  of  ,  19     ,] 


28G 


INTERLOCUTORY   PROCEEDINGS — MOTIONS. 


may  be  set  aside  [as  irregular  in  that,  here  specify  the  irregu- 
larity, e.g.,  the  writ  of  summons  was  not  duly  served  on  the  de- 
fendant, or  the  said  judonient  was  entered  before  the  expira- 
tion of  the  time  limited  by  the  writ  of  summons  for  the 
defendant  to  appear  thereto],  and  that  the  defendant  may  be 
at  liberty  to  appear  and  defend  this  action.  [Where  the 
motion  is  on  the  ground  of  irregularity  add,  and  that  the 
plaintiff  may  be  ordered  to  pay  to  the  defendant  his  costs  of 
this  application.] 


Section  V. — Motions  fou  Summary  Judgmenp. 


419 

Affidavit  of 
plaintiff  for 
motion  for 
summary 
judgment 
under  Rule 
603. 


{Formal  parts:  see  No.  744.) 

1.  This  action  was  commenced  on  the  day  of  , 
19  ,  by  a  writ  of  summons  specially  indorsed  with  my  olaim 
herein,  in  pursuance  of  the  Rules  of  the  Supreme  Court  of 
Judicature,  as  follows: — {Set  out  the  indorsement.) 

2.  The  defendant  appeared  in  this  action  on  the  day 
of                         ,  19     . 

3.  The  defendant  at  the  commencement  of  this  action  was 
and  still  is  justly  and  truly  indebted  to  me  in  $  ,  in 
respect  of  the  matters  in  the  said  indorsement  mentioned. 

4.  [Here  state  as  concisely  as  is  consistent  with  clearness 
the  facts  upon  which  the  plaintiff's  claim  is  founded.  Mere 
matters  of  evidence  need  not  necessarily  he  stated  hut  a  good 
cause  of  action  must  he  disclosed,  and  the  plaintiff's  claim  in 
respect  of  it  verified,  and  in  some  cases  it  may  he  adrisahle  to 
state  the  evidence  hy  which  it  is  supported.  The  form  of  the 
affidavit  must  necessarily  vary  according  to  the  facts  of  each 
particular  case.  The  statement  of  facts  may  he  confined  to 
one  paragraph  or  divided  into  several,  as  may  he  most  con- 
venient. The  affidavit  should  he  made  as  strong  as  possihle, 
and  any  facts  tending  to  shew  an  admission  of  the  claim  hy 
the  defendant  should  he  distinctly  stated.li 

5.  I  believe  that  there  is  no  defence  to  this  action,  and  that 
the  appearance  has  been  entered  for  puri^oses  of  delay  only. 


420 

Notice  of 
motion  for 
summary 
judgment 
under  Rule 
603. 


See  Form  No.  403. 
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Order,  &c.,  for  leave  to  defend  unconditionally.     {Rule  606.) 


In  the  High  Court  of  Justice. 
The  Master  in  Chambers 
(or  as  may  he.) 

Between 


(Date.) 


and 


Plaintiff, 

Defendant. 

1.  Upon  the  application  of  ,  and  upon  reading 
the  affidavit  of  filed,  and  upon  hearing  the  Solicitor 
[or  Counsel]  for 

2.  It  is  ordered  that  the  defendant  be  at  liberty  to  defeni 
this  action  by  delivering  a  statement  of  defence  within 

days  after  delivery  of  the  plaintiff's  statement  of  claim. 

3.  And  it  is  further  ordered  that  the  costs  of  this  appU- 
cation  be 

See  Con.  Rules,  1888,  Form  127. 
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Orders  on 
motion  under 
Rule  603— 
Leave  to 
defend  un- 
condition- 
ally. («) 


Order  for  leave  to  defend  on  payment  into  Court.    [Rule  606.) 

In  the  High  Court  of  Justice. 
The  Master  in  Chambers  (or  as  may  he). 

(Date.) 
Between 


4SS 

Leave  to  de- 
fend on  pay- 
ment into 
Court,  (b) 


and 


Plaintiff, 

Defendant. 

1.  Upon  the  application  of  ,  and  upon  reading 
the  affidavit  of  filed,  and  upon  hearing  the  Solicitor 
[or  Counsel]  for 

2.  It  is  ordered  that  if  the  defendant  pay  into 
Court  to  the  credit  of  this  action  subject  to  further  order 
within  a  week  from  the  date  of  this  order  the  sum  of  $  , 
he  be  at  liberty  to  defend  this  action  by  delivering  a  statement 
of  defence  within  days  after  delivery  of  the  plaintiff's 
statement  of  claim,  but  that  if  that  sum  be  not  so  paid  the 
plaintiff  be  at  liberty  to  sign  final  judgment  for  the  amount 
indorsed  on  the  writ  of  summons,  with  interest,  if  any,  and 
costs. 

3.  And  it  is  further  ordered  that  in  either  event  the  costs 
of  this  application  be 

See  Con.  Eules,  1888,  Form  128. 

(c)  Con.  Rules  1897,  Form  109. 
(6)  Con.  Rules  1897,  Form  110. 
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Order  for  leave  to  defend  as  to  part  on  payment  into  Court, 
and  as  to  residue  unconditionally.     (Rule  606.) 


423 

Leave  to  de-    i^  the  High  Court  of  Justice. 

fend  as  to  part  ° 

on  terms  (a)     The  Master  in  Chambers  (or  as  may  he) . 

(Date.) 
Between 


and 


Plaintiff, 
Defendant. 


1.  Upon  hearing  ,  and  upon  reading  the  affidavit 
of  filed,  and  upon  hearing  the  Solicitor  [or  Counsel] 
for 

2.  It  is  ordered  that  if  the  defendant  pay  into  Court  with- 
in a  week  from  the  date  of  this  order  the  sum  of  $  , 
he  be  at  liberty  to  defend  this  action  as  to  the  M^hole  of  the 
plaintiff's  claim. 

3.  And  it  is  further  ordered  that  if  that  sum  be  not  so 
paid  the  plaintiff  be  at  liberty  to  sign  judgment  for  that  sum 
and  the  defendant  be  at  liberty  to  defend  this  action  as  to  the 
residue  of  the  plaintiff's  claim. 

4.  And  it  is  further  ordered  that  in  either  event  the  state- 
ment of  defence  be  delivered  within  days  after  de- 
livery of  the  plaintiff's  statement  of  claim. 

5.  And  it  is  further  ordered  that  the  costs  of  this  appli- 
cation be 

See  Con.  Eules,  1888,  Form  129. 


424 

Final  judg-      In  the  High  Court  of  Justice. 

ment  on 

motion  under  The  Master  in  Chambers 

Rule  603.  (I) 


(or  as  may  he). 


Between 


1.  Upon  the  application  of 


(Date.) 


and 


Plaintiff, 
Defendant. 


affidavit  of 
Counsel]  for 


,  ,  jipon  reading  the 


,  and  upon  hearing  the  Solicitor  [or 


(a)  Con.  Rules  1897,  Form  111. 

(b)  Con.  Rules  1897,  Form  159. 
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2.  It  is  ordered  and  adjudged  that  the  plaintiff  do  re- 
cover against  the  defendant  the  sum  of  $  ,  and  costs  to 
be  taxed. 

{Signature  of  Master  in  Cliamhers 
or  otlier  officer.) 

Judgment  signed  the  day  of 

(Signature  of  the  officer  signing  judgments.) 

The  above  costs  have  been  taxed  and  allowed  at  $  , 

as  appears  by  a  taxing  officer's  certificate  dated  the  day 

of  ,  19     . 

(Signature  of  officer  signing  judgments.) 
See  Con.  Rules,  1888,  Form  126. 


Section  VI. — Next  Friends,  Guardia.ns,  Etc. 

Married  Women. 

A  married  woman  generally  sues  alone  in  respect  of  a 
claim  accruing  to  herself,  but  may  sue  hy  her  next  friend  in 
cases  not  provided  for  hy  "  The  Married  Women's  Property 
Act"  (d),  hut  such  cases  will  seldom  occur,  and  where  neces- 
sary the  forms  Nos.  425  et  seq.  can  readily  he  adapted. 


Infants. 


(Formal  parts:  see  No.  403.) 

on  the  part  of  the  infant  plaintiff,  by  A.B.,  of  (residence  and  f^^^'°fl^''l^'^°' 
addition),  his  next  friend  for  the  purpose  of  this  application,  movaiof  a 
that  CD.,  the  plaintiff's  next  friend  in  this  action  may  be  re-  next  friend, 
moved,  and  that  the  said  A.B.,  or  some  other  proper  person,  oF another  %) 
may  be  approved  as,  and  deemed  to  be  such  next  friend,  in 
lieu  of  the  said  CD. 

(d)    Rule  199  (2). 

(ri    The   applicntion    must    be   supported    by   iiu    nff.davit   oi"    the 
grounds  for  the  removal  of  the  next  friend,  and  of  the  fitness  to  act  of 
the  proposed  substitute;  and  the  consent  of  the  latter  to  act  must  be 
shewn.     See  H.  &  L.  notes  to  Rule  197. 
F— 19 
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[//  lefore  judgment:  that  the  proceedings  herein  may  be 
amended  by  inserting  the  name  of  the  said  A.B.,  or  other 
person,  as  the  plaintiff's  next  friend,  instead  of  the  name  of 
the  said  CD. 

Or,  if  after  judgment:  that  the  said  A.B.,  or  other  person, 
may  be  named  in  all  future  proceedings  in  this  action,  as  the 
plaintiff's  next  friend,  in  lieu  of  the  said  CD. 

And  take  notice,  that  on  such  motion  will  be  read  {&c., 
as  in  No.  403) . 


436 


(Formal  parts:  see  No.  403.) 


Notice  of  mo-  on  the  part  of  the  infant  plaintiff,  by  A.B.,  his  next  friend, 

tion  to  substi-  i  v    ii  v         Ji*ii_ 

tute  a  next      that  he  may  be  at  liberty— 

d"sirou°to°"^  ^f  ^^f^^^  judgment:  to  amend  the  proceedings  herein,  by 
retire,  or  de-  inserting  the  name  of  CD.^  of  {residence  and  addition),  as 
ceased,  (a)       lug  next  friend,  in  lieu  of  the  said  A.B.,  who  is  desirous  to 

retire  [or  now  deceased,  or  who  is  incapacitated  from  acting 

or  who  by  an  order  dated  the  day  of  j  19     >  has 

been  removed.] 

[Or,  if  after  judgment:  to  name  CD.,  of  (residence  and 

addition),  as  his  next  friend,  in  all  future  proceedings  in 

this  action,  in  lieu  of  the  said  A.B.,  who  is  desirous  to  retire 

or  now  deceased,  or,  &c.^ 

And  take  notice,  that  on  such  motion  will  be  read  {&c.j 

as  in  No.  403). 


(Formal  parts:  see  No.  403.) 

Notice  of  mo-  on  the  part  of  the  defendant  A.B.,  that  a  proper  person 
tion  by  de-  j^jjay  be  approved  as  next  friend  of  the  plaintiff,  in  lieu  of 
ifewnext  *  ^  CD.,  who  has  died  [or,  become  incapable  of  acting — or,  been 

friend  may  be  rcmovedl. 
approved  for 


plaintiff. 

(Formal  parts:  see  No.  744.) 

Affidavit  in  I.E.F.,  of    (place  of  husiness) ,  gentleman,   the   solicitor 

support  of       jjj  |.]^jg  g^j^  ^Qj,  j-j^p  defendant  A.B.,  make  oath  and  say  as 

motion  or  -  ■' 

petition.  lollows : 

(a)  It  would  seem  that  in  the  case  of  a  deceased  next  friend  the 
motion  to  appoint  a  new  one  may  be  made  ex  parte:  Daly  v.  Daly, 
9  L.  R.  Ir.  383 ;  Dan.  Forms,  3rd  ed..  34. 
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1.  The  plaintiff  A.B.  is  under  the  a^e  of  twenty-one  years; 
and  the  defendant  has  been  served  with  the  writ  of  summons 
herein,  and  has  appeared  in  this  action  {as  may  be  the  case.) 

2.  I  knew  and  was  well  acquainted  vfith  CD.,  of  (resi- 
dence and  addition),  the  person  named  as  the  next  friend  of 
the  said  A.B. 

3.  The  said  CD.  departed  this  life  on  the  day  of 
,  and  no  other  person  has  been  named  as  next  friend  of 

the  said  plaintiff,  by  whom  he  may  further  prosecute  this 
suit  {Shew  means  of  knowledge). 


(Court  and  short  title  as  in  No.  2.) 

I,  A.B.,  of  (residence  and  addition),  consent  to  be  ap- Consent  of  a 
pointed  [if  so:  and  to  act,  in  the  place  of  L.M.]  as  guardian  [hlrTthe  offi- 
ad  litem  of  CD.,  a  defendant  in  this  action.  cial  guardian 

to  act  as  guard- 

Or,  who  has  been  served  with  notice  of  the  judgment  dated,  ian  ad  litem 

/irp     in  tbi«i  nftinn  for  a  person 

ffiC,  in  rniS  action.  under  disabili- 

Or,  of  CD.,  who  has  been  served  with  the  petition  pre-  *^'" 
sented  by — or,  order  taken  out  on  behalf  of — E.F.  in  this 
action — or,  matter — or  as  may  be. 

A.B. 

Dated,  &c. 

Witness. 


(Formal  parts:  see  No.  403.) 

430 

on  behalf  of  the  defendant  A.B.,  an  infant,  by  CD.,  of  (resi-  Notice  of  mo- 
dence  and  addition),  his  next  friend,  that  ^lay  ^ant  for  a  ^" 

be  assigned  his  guardian,  by  whom  he  may  defend  this  action,  guardian  to  be 

assigned  him. 

And  take  notice  ((&c..  as  in  No.  403).  (b) 


(Formal  parts:  see  No.  744.) 

4*11 
1.  This  action  has  been  brought  as  I  am  informed  [by  ^fg^y-t;  i^ 

my  solicitor]   and  believe  claiming  damages  for  (according  support. 

(6)  Such  a  motion  will  be  necessary  in  an  action  against  an  infant 
for  a  personal  tort:  See  H.  &  L.  Notes  to  Rules  154  and  155;  or 
where  a  guardian  other  than  the  Official  Guardian,  is  desired:  See 
Rule  221;  or  where  a  guardian  other  than  the  Official  Guardian  has 
died. 
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to  the  fact)  against  the  defendant  A.B.,  who  is  an  infant 
under  the  age  of  21  years. 

2.  I  have  been  requested  to  apply  to  be  appointed  guardian 
ad  litem  of  the  defendant  A.B.  by  (stating  the  name  and 
shewing  relationship  or  other  interest  in  the  infant). 

3.  I  have,  and  to  the  best  of  my  knowledge,  information 
and  belief  the  said  (the  person,  if  other  than  the  infant, 
at  whose  request  the  applicant  has  made  the  application)  has 
no  interest  whatever  in  the  matter  in  question  in  this  action 
adverse  to  the  said  infant. 


(Formal  parts:  see  No.  7-i4.) 
432 

Affidavit  in  1.  G.H.,  who,  by  an  order,  dated  the  day  of  , 

motwn  for       ^^     ?  ^^^  appointed  the  guardian  ad  litem  of  the  defendant 
appointment    A.B.  in  this  action,  died  on  the  of  ,  19      ;  and  no 

tL^ukce^of  a"  person  has  since  been  appointed  to  be  such  guardian, 
deceased  2.  The  said  A.B.  is  still  under  the  age  of  twentv-one  years. 

guardian.  .  "  ,. 

3.  I  am  the  person  proposed  to  be  appointed  guardian  to 
the  said  A.B.,  and  I  have  no  interest  whatever  in  the  matters 
in  question  in  this  action  adverse  to  the  interest  therein  of  the 
said  A.B. 

4.  I  have  been  requested  to  apply  to  be  appointed  guar- 
dian of  the  said  defendant  A.B.  by  (stating  name  and  shew- 
ing relationship  of  such  person  to  the  infant),  and  I  say 
that  the  said  has  no  interest  whatever  in  the  matter 
in  question  in  this  action  adverse  to  the  interest  of  the  said 
defendant  A.B.  therein,  to  the  best  of  my  knowledge  and 
l)elief. 


(Formal  parts:  see  No.  403.) 

Notioeofmo-  °^  ^^^  P^^  ^^  (*^®  defendant)  A.B.,  an  infant,  by  CD.  of 

tionforre-        (residence  and  addition),  is  next  friend  for  the  purpose  of 

?Jardiai'and    ^^"^  application,  that  the  Official  Guardian  [or  E.F.,  the  guar- 

app.)intmeEt    dian  cid  litem  of  the  said  A.B.,  appointed  by  an  order  dated  the 

of  another.  («)  of  ,  19     ],  may  be  removed;  and  that  the  said 

CD.,   or   some   other   proper   person,   may   l)e   assigned   as 

guardian  in  lieu  of  the  said  E.F.    And  take  notice,  that  on 

such  motion  will  be  read  (£0,,  as  in  No.  403). 


(a)    See  Rule  221. 
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(Formal  parts:  see  No.  744.) 

434 

I,  G.H.,  of  (Place  of  husiness),  gentleman,  the  solicitor  Affidavit  in 
in  this  cause  \or,  matter]  for  A.B.,  make  oath  and  say  as  fol-  support  of 

,  L     ;>  J  7  J  motion. 

lows: 

1.  The  said  A.B.  is  [a  party  respondent  named  in  the  peti- 
tion preferred  on  the  of  ,19  ,  by  Z).A.  and  others 
in  this  cause  or,  matter,  or,  is  a  defendant  in  this  cause]. 

2.  The  said  A.B.  is  under  the  age  of  twenty-one  years. 

3.  I  have  been  instructed  by  the  said  A.B.  \or,  by  N.B., 
the  mother  of  the  said  A.B.']  to  apply  to  this  Honourable 
Court  to  be  assigned  the  guardian  of  the  said  A.B.,  by  whom 
he  may  appear  upon  the  said  petition. 

4.  I  have  no  interest  in  the  matters  [in  the  said  petition 
referred  to,  or,  in  question  in  this  action]  adverse  to  the  in- 
terest of  the  said  A.B.;  nor  am  I  acting  for  any  other  person 
or  persons  having  any  interest  adverse  to  that  of  the  said 
A.B. 

5.  Mr.  J.H.  was  by  an  order  issued  in  this  cause  appointed 
guardian  ad  litem  of  the  said  A.B.  \or,  the  Official  Guardian 
is  at  present  the  guardian  ad  litem  of  the  said  A.B.]. 

6.  State  shortly  the  reasons  why  it  is  sought  to  remove 
J.H.  [or  the  Offfcial  Guardian],  and  appoint  G.iT.  (&). 


(Formal  parts:  see  No.  902.) 


435 


It  is  ordered  that  ,  one  of  the  solicitors  of  this  Court,  2g  g^Sn*"" 

be  and  he  is  hereby  appointed  guardian  to  the  said  infant  de-  ad  litem,  other 
fendant,  by  whom  he  may  appear  and  defend  this  action.  dalVua^rdkn. 


(Titles  of  hath  actions.)      (Formal  parts:  see  No.  403.) 

436 
on  behalf  of  the  above-named  infant  plaintiff,  by  CD.,  his  ^°*'£®  "^ '""' 
next  friend  in  the  first  [or,  second]   mentioned  action  [or,  quiry  which  of 
on  behalf  of  the  defendant  E.F.],  that  an  inquiry  may  be  *w"  actions  is 
made  which  of  these  actions  it  will  be  most  for  the  benefit  plaintiff's^ 
of  the  infant  plaintiff  to  prosecute ;  and  that,  in  the  meantime,  benefit, 
all  other  proceedings  in  these  actions  may  be  stayed.    And  take 
notice,  that  on  such  motion  will  be  read  (tf-c,  as  in  No.  403). 

(6)   See  Rule  221. 
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(Formal  parts:  see  No.  403.) 

437 

Notice  of  mo-  on  behalf  of  the  infant  plaintiif,  by  CD.,  of  {residence  and 

missal  of,  or    addition),  his  next  friend  for  the  purpose  of  this  application 

inquiry  as  to,    [or,  on  behalf  of  the  defendant  E.F.],  that  this  action  may  be 

byaifrnfanl?"  dismissed;  and  that  G.H.,  the  next  friend  of  the  plaintiff 

therein,  may  be  ordered  to  pay  to  the  defendant  his  costs  of  and 

occasioned  by  this  action,  and  [to  the  defendant,  and  the  said 

CD.,  their  costs]  of  this  application: 

[Or,  that  an  inquiry  may  be  made  whether  this  action  has 
been  properly  instituted ;  and  whether  it  will  be  fit  and  proper, 
and  for  the  benefit  of  the  infant  plaintiff,  that  this  action 
should  be  further  prosecuted;  and  if  so,  whether  the  said 
G.H.  is  a  proper  person  to  be  the  plaintiff's  next  friend ;  and 
if  he  is  not,  that  some  proper  person  may  be  approved  as  such 
next  friend  in  his  stead.] 

And  that  all  other  proceedings  in  this  action  may  be  stayed 
in  the  meantime.  And  take  notice,  that  on  such  motion  will 
be  read  (c&c.j  as  in  No.  403). 


438 

Notice  of  mo- 
tion to  stay 
procetdinga 
after  judg- 
ment in  like 


(Formal  parts:  see  No.  403.) 

on  behalf  of  the  plaintiff,  late  an  infant,  but  now  of  full  age, 
that  on  payment  by  him  to  CD.,  late  his  next  friend,  [and 
to  the  defendants] ,  of  their  costs  of  this  action,  all  further  pro- 
ceedings therein  may  be  stayed.  And  take  notice,  that  on 
such  motion  will  be  read  (d-c,  as  in  No.  403). 


(Formal  parts:  see  No.  403.) 


430 

Notice  of  mo-  ^^  behalf  of  the  plaintiff  A.B.,  late  an  infant,  but  now  of  full 

tionbyaco  age,  that  the  name  of  the  plaintiff  A.B.  may  be  struck  out, 
coming^of°age  ^^^  Omitted  in  all  future  proceedings  in  this  cause,  as  a  party 
to  strike  out  '  co-plaintiff  thereto.  And  take  notice,  that  on  such  motion 
plaintiff^*'      will  be  read  (c&c.,  as  in  No.  403). 
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Luna  lies,  and  Peusons  of  Weak  Mind. 

{Formal  parts:  see  No.  403.) 

on  the  part  of  the  plaintiff,  a  person  of  unsound  mind  not  Notice  of  mo- 
so   found,   by  A.B.,  of    {residence  and  addition),   his   nextmovalofa 
friend  for  the  purpose  of  this  application,  that  CD.,  the  plain-  "t'^t  friend, 
tiff's  next  friend  in  this  action,  may  be  removed;  and  that  of  another.^ta) 
{Continue  as  in  No.  425,  to  the  end). 


{Formal  parts:  see  No.  403.) 

441 

On  behalf  of  the  defendant  A.B.,  a  person  of  unsound  Notice  of  mo- 
mind  so  found,  by  CD.,  of  {residence  and  addition),  his  next  fendaiit^found 
friend  for  the  purpose  of  this  application,  that  the  said  CD.  to  be  of  un- 
or  other  proper  person  may  be  appointed  his  guardian,  by  fo" "^g^ardmn 
whom  he  may  defend  this  action :  his  committee,  the  defend-  to  be  assigned 
ant  E.F.,  having  an  adverse  interest.  (&)  commTttee''i8''' 

adversely 
interested. 


{Formal  parts:  see  No.  744.) 

442 

I,  CD.,  of  {place  of  business),  gentleman,  the  solicitor  Affidavit  in 

in  this  cause  for  the  defendant  A.B.,  make  oath  and  say  as  !"p,?°I*  ?K 

...  -*  •'         motion,  (a) 

follows : 

1.  The  defendant  A.B.  has  been  served  with  the  writ  of 
summons  herein  and  an  appearance  on  his  behalf  has  been 
entered. 

2.  The  said  A.B.  has,  by  proceedings  duly  taken  in  that 
behalf,  been  found  to  be  a  person  of  unsound  mind;  and  the 
defendant  E.F.  has  been  appointed  and  is  now  the  committee 
of  his  estate. 

3.  The  said  E.F.  has  an  interest  in  the  matters  in  question 
in  this  action  adverse  to  the  interest  of  the  defendant  A.B. 

4.  I  am  the  person  {Continue  as  in  par.  3  of  No.  432) . 

(a)  The  practice  as  to  the  removal  and  appointment  of  next 
friends  of  idiots,  lunatics,  and  persons  of  weak  mind,  is  the  same, 
mutatis  mutandis,  as  the  practice  in  the  case  of  infants;  and  forms 
425  et  seq.  can  be  readily  adapted. 

(6)  The  proposed  guardian  must  swear  that  he  has  no  adverse 
interest;  but  where  he  is  unable  to  depose  to  all  or  some  of  the  other 
facts,  another  deponent  can  be  joined,  and  the  affidavit  varied  accord- 
ingly. 
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.^^^  (Formal  parts:  see  No.  403.) 

443 

Notice  of  mo-         On  behalf  of  the  defendant  A.B.,  a  person  of  unsound  mind 

fendant'of  un-  ^^^  ^^  found,  by  CD.,  of  (residence  and  addition),  his  next 

sound  mind,     friend  for  the  purpose  of  this  application,  that  the  said  CD., 

For  a°iriiard?an  ''^'  other  proper  person  may  be  appointed  his  guardian,  by 

to  be  assigned  wliom  he  may  defend  this  action,  and  take  notice,  {(S;c.,  as  in 

him.  («)  Form  iVo.  403). 


444 


{Formal  parts:  see  No.  744.) 
Affidavit  in  We,  CD.,  of  (place  of  business),  gentleman,  the  solicitor 

motio?.  "^  i^  *^is  cause  for  the  defendant  A.B.,  and  B.E.,  of  (state  place 
of  residence,  and  add  qualification  to  practise  as  a  medical 
man),  severally  make  oath  and  say  as  follows: 

And  first  I  the  said  CD.  for  myself  say : 

1.  The  said  A.B.  has  been  served  with  the  writ  of  sum- 
mons herein  and  an  appearance  on  his  behalf  has  been  entered. 

2.  I  am  (continue  as  in  No.  432,  par.  3  to  the  end). 

3.  The  said  A.B.  has  not  been  found  of  unsound  mind  by 
inquisition,  or  other  proceeding  in  lunacy  (or  as  may  he). 

Affidavit  as  to        ^^^  I  the  Said  B.E.  for  myself  say : 

fendant*^  5-  I  have  been  in  actual  practice  as  a  phvsician  (or  as  may 

he)  for  years  last  past;  and  I  have  for  years  last 

past  professionally  attended  the  above-named  A.B.    (or  as 
may  he). 

6.  I  personally  examined  the  said  A.B.  on  the  day 
of  ,  19  ,  at  (state  where),  and  on  several  previous 
occasions  (or  as  may  he)  for  the  purpose  of  ascertaining  his 
state  of  mind. 

7.  From  such  my  examination  of  the  said  A.B.,  I  am  de- 
cidedly of  opinion  that  he  is  of  unsound  mind,  and  wholly 
incapable  of  the  management  of  himself  or  his  affairs,  or  of 
the  care  of  his  property ;  and  I  have  formed  such  opinion  from 
(state  the  grounds,  giving  specific  instances  of  insanity). 


445  (Formal  parts:  see  No.  403.) 

Notice  of  mo-         (Continue  as  in  No.  443,  to  the  end;  and  add  after  the 

tion  by  defen-  \  tt       ,•       j,     .      ■,.  «   r.  t->  t  t  \ 

dantforap-     u'ord     ttction     ;  m  lieu  of  B.D.,  now  deceased). 

pointment  of 

a  guardian  in 

lien  of  one 

deceased.  (a)    See  H.  &  L.  Rule  217  and  notes. 
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(Formal  parts:  see  No.  403.) 

^  ^  '  446 

We,  CD.,  of    (describe  the  deponents,  as  in  No.   444),  ^ffidavitii. 
severally  make  oath  and  say  as  follows :  motion. 

And  first  I  the  said  CD.  for  myself  say : 

1.  G.H.,  who,  by  an  order  in  this  cause  dated  the 

of  5  19     ,  was  appointed  the  guardian  ad  litem  of  the 

defendant  A.B.,  died  on  the  of  ?  19     ,  and  no  per- 

son has  since  been  appointed  such  guardian. 

2.  I  am  (continue  as  in  No.  432,  par.  3,  to  the  end  of  that 
Form). 

3.  The  said  A.B.  has  not  (continue  as  in  No.  444,  par 
3,  to  the  end  of  that  Form). 


(Formal  parts:  see  No.  403.) 

447 

On  behalf  of  A.B.,  a  person  of  unsound  mind  not  so  found,  Notice  of  mo- 
by  CD.,  of  (residence  and  addition),  his  next  friend  for  the gQ^^Qf ^^3^^^'^ 
purpose  of  this  application,  who  has  been  served  with  the  mind,  «iot  so 
petition  preferred  on  the         of        ,  19     ,  by  D.A.  and  others  lppo?AtmeS* 
in  this  cause   [or.  matter]  :  that  the  said  CD.  may  be  ap-  of  a  guardian 
pointed  the  guardian  of  the  said  A.B.,  by  whom  he  may  ap-  ^^i^^as^^^"*^ 
pear  upon  the  said  petition.    And  take  notice  (as  in  No.  403) .  dent  to  a 

petition. 


(Formal  parts:  see  No.  744.) 

4^8 

We,  CD.,  of  (place  of  business),  gentleman,  the  solicitor  Affidavit  in 

in  this  cause  [or,  matter]  for  A.B.   hereinafter  named  and  3°;*^ ''^  "'°- 
B.F.,  (residence  and  a  description  of  a  medical  man:  see  iVo.  petition, 
444),  severally  make  oath  and  say  as  follows: 

And  first  I  the  said  CD.  for  myself  say : 

1.  The  said  A.B.  has  been  served  with  a  copy  of  the  peti- 
tion preferred  on  the  instant  [or,  last],  by  D.A.  and 
others  in  this  cause  [or,  matter] . 

2.  I  am  (continue  as  in  No  432,  par.  3,  to  the  end  of  that 
Form) . 

4.  The  said  A.B.  has  not  (continue  as  in  No.  444,  par.  3, 
to  the  end  of  that  Form.) 
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(Formal  parts:  see  No.  403.) 
449 

Uon  r  "^Mn-  °^  *^^  P^^  ^^  *^^  plaintiff,  that  a  guardian  of  the  defendant 
tiff"that  a  A.B.,  a  person  of  unsound  mind  not  so  found  may  be  appointed 
guardian  may  by  whom  he  may  [appear  and]  defend  this  action.  And 
toadefencfant  take  notice,  that  on  such  motion  will  be  read  {dic.j  as  in  No. 
(a).  403). 


support. 


(Formal  parts:  see  No.  744.) 

^i^nnrT*^"  We,  F .E .,  of  (plttce  of  business),  gentleman,  the  solicitor 

in  this  cause  for  the  plaintiff  [or  as  may  le],  and  B.F.,  of 
(residence  and  description  of  a  medical  man:  see  No.  444), 
severally  (h)  make  oath  and  say  as  follows: 

And  first  I  the  said  E.F.  for  myself  say : 

1.  On  the  (prove  service  of  the  writ  of  summons,  as  in 
No.  70,  etseq.  (c). 

2.  On  the  day  of  ,  19  ,  I  served  CD.,  of  (resi- 
dence and  addition),  with  the  notice  of  motion  now  shewn  to 
me  and  marked  A.,  by  delivering  a  true  copy  of  the  said 
notice  to,  and  leaving  the  same  with,  the  said  CD.  personally 
at  (state  where) — or,  with  the  wife — or,  son — or,  daughter 
— or,  servant — (being  a  grown-up  person)  of  the  said  CD., 
at  his  dwelling-house  situate  at  (state  where),  (d). 

3.  The  said  CD.  is  the  person  with  whom  the  defendant 
resides  [or  under  whose  care  the  defendant  A.B.  was  at  the 
time  of  serving  such  notice]. 

4.  The  said  A.B.  has  not  been  found  of  unsound  mind 
by  inquisition,  or  other  proceeding  in  lunacy  (or  as  may  le). 

(Shew  means  of  Tcnowledge.) 

And  I  the  said  B.E.  for  myself  say : 

5.  I  have  been  in  actual  practice  as  a  physician  (or  as 
may  ie)  for  years  last  past. 

6.  Shew  that  the  defendant  is  of  unsound  mind,  and  the 
deponent's  means  of  knowledge — see  No.  444. 

(o)  See  Con.  Rule  218. 

(&)  Or  separate  aflSdavits  may  be  sworn. 

(e)  Where  a  defendant  has  api)eared  and  subsequently  become 
lunatic  it  is  not  necessary  to  prove  service  of  the  writ,  but  the  aflB- 
davit  may  be  modified  accordingly. 

{d)  As  to  the  time  and  mode  of  service  of  the  notice,  see  Con. 
Rule  218. 
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{Formal  parts:  see  No.  403.) 

451 

On  the  part  of  the  defendants  that  all  proceedings  in  this  Notice  of 
action  in  which  the  plaintiff  being  a  person  of  unsound  mind  ^^'gedings*^ 
so  found,  does  not  sue  either  by  committee  of  his  estate,  or  where  a  plain- 
by  a  next  friend  [or  being  a  person  of  unsound  mind  not  so  ^^^  ^®'"/  ^t  , 
found  does  not  sue  by  a  next  friend]  may  be  stayed.  does  not  sue 

bj'  his  com- 
mittee, or  by 
a  next  friend. 

Section  YII. — Appointing^  or  Dispensing  with  a  Kepre- 
sentative. 

{Formal  parts:  see  No.  403.) 

on  behalf  of  the  plaintiff  {or  as  may  be),  that  the  defendant  Notice  of  mo- 
A.B.    [or,  A.B.  of    {residence  and  addition),]    may  be  ap- ^',^,^t  a*^- 
pointed  to  represent  the  estate  of  CD.,  deceased  {or,  the  re-  presentative. 
spective  estates  of  CD.  and  E.F.,  deceased],  in  the  writ  of  (^) 
summons  [or  statement  of  claim]  named  {or  as  may  &e),  for 
the  purposes  of  this  action.    And  take  notice,  {&c.,  as  in  No. 
403). 


{Formal  parts:  see  No.  403.) 

453 

on  behalf  of  the  plaintiff  {or  as  may  he),  that  this  action  Notice  of  mo- 
and  the  proceedings  therein,  may  be  carried  on  and  prose-  ^^nse^with  a 
cuted,  notwithstanding  the  absence  of  any  person  representing  representative 
the  estate  of  A.B.    [or,  the  respective  estates  of  A.B.  and*-^) 
CD.],  deceased,  in  the  plaintiff's  writ  of  summons  [or  state- 
ment of  claim]  named  {or  as  may  he).     And  take  notice  {£c., 
as  in  No.  403). 


{Formal  parts:  see  No.  403.) 

454 

for  an  order  that         may  be  appointed  to  represent  the  heirs  Notice  of 
at  law  [or  next  of  kin]  of  CD.,  in  the  statement  of  claim  for  "ppoint  a 
the  purpose  of  obtaining  the  judgment  of  the  Court  upon  representative 
the  questions  arising  upon  the  construction  of  the  will  of  the  Ceirs'atTaw^* 
said  CD.  (/) 


(e)    See  Rule  194. 
(/)    See  Rule  201. 
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(Formal  parts:  see  No.  403.) 
455 

motion  to  ^^  behalf  of  the  plaintiff  (or  as  may  he)  that  A.B.,  or  some 
appoint  an  other  proper  person,  may  be  appointed  administrator  ad  litem 
adipinistrator  of  the  estate  and  effects  of  [the  defendant  CD.  or  as  may  be.] 

ad  litem,  (a)  "■  j         j 


Order  Appointing  an  Administrator,  ad  litem.    (Rule  195.) 
456 

iig  13°'"*"  ^^  t^e  High  Court  of  Justice. 

ministrator  ad  [Dfl^e.] 

litem.  \b)  (Name  of  Judge.) 

Between  A. B.,  Plaintiff, 
and 
CD.,  Defendant. 

1.  Upon  the  application  of  [the  plaintiff] ,  and  upon  read- 
ing the  affidavits  of  filed,  and  upon  hearing  counsel  for 

2.  It  is  ordered  that  ,  of  the  ,  in  the  County 
of  (occupation) ,  be  and  he  is  hereby  appointed  to  repre- 
sent the  estate  of  the  late  ,  deceased,  for  the  purposes  of 
this  action,  and  that  the  administration  of  the  real  and  per- 
sonal estate  and  effects,  rights  and  credits  of  the  said  .  . 
in  his  lifetime  of  the  of  ,  in  the  County  of  , 
(occupation) ,  deceased,  who  died  at            ,  in  the  County  of 

,  aforesaid,  on  or  about  the  day  of  ,  19     , 

and  who  at  the  time  of  his  death  had  a  fixed  place  of  abode 
at  ,  be,  and  the  same  is  hereby  granted  to  the  said 

limited  for  the  purpose  only  of  attending,  supplying,  substan- 
tiating and  confirming  the  proceedings  already  had  or  which 
may  hereafter  be  had  in  this  action ;  and  to  obey  and  carry  into 
execution  all  orders  and  directions  of  the  Court  relating  to  this 
action  until  judgment  shall  be  entered  herein  and'  the  same 
carried  into  execution,  and  the  execution  thereof  fully  com- 
pleted, but  no  further  or  otherwise,  or  in  any  other  manner 
whatsoever. 

(Where  security  is  not  required  to  he  given  hy  the  per- 
son appointed  the  folloiving  clause  may  he  added.) 

3.  And  it  is  further  ordered  that  the  giving  of  security  by 
the  said  administrator  for  the  due  fulfilment  of  his  duties  as 
such  administrator  be  and  the  same  is  hereby  dispensed  with. 

(a)    See  Rule  195. 

(5)  Con.  Rules  1897,  Form  119.  This  form  it  will  be  noticed 
contains  an  order  under  Rules  194  and  195. 


INTERLOCUTORY   PROCEEDINGS — PARTICULARS.  301 

Section  VIII. — Particulars  of  Pleading^  &c. 


{Formal  parts:  see  No.  403.) 


457 


On  the  part  of  the  defendant  [or  plaintiff]  that  the  plain-  Notice  of 
tiff  [or  defendant]  do  within  days  deliver  to  the  defend-  J^tkular^s 

ant's  [or  plaintiff's]  solicitor  particulars  [or  further  and  bet-  of  pleading, 
ter  particulars]  of  (state  the  materials  required),  and  that  all'*'' 
further  proceedings  may  be  stayed  until  the  delivery  thereof. 


{Court  and  style  and  cause  as  in  No.  457.)  /t»i« 

The  following  are  the  particulars  of  the  [debt,  damages,  Particulars- 
expense,  &c.,  as  the  case  may  6e]  referred  to  in  the  [statement 
of  claim]. 

{Set  out  the  particulars  as  may  he  most  convenient.) 

Dated,  &c. 

Solicitor  for 


To 


's  Solicitor. 


{Formal  parts:  see  No.  403.)  ^ 

On  the  part  of  the  plaintiff  that  the  defendant  CD.  may  For  better 
be  ordered  to  deliver  a  statement  containing  further  and  particulars 
better  particulars  of  the  property  to  which  said  defendant  which  defence 
limits  his  defence  in  this  action,  and  that  in  default,  the  ap-  limited, 
pearance  entered  for  said  defendant  herein  may  be  deemed  an 
appearance   to    defend   for   the   whole    property   mentioned 
therein. 


Order  for  Particulars.     {Rule  299.) 

In  the  High  Court  of  Justice.  Order  for 

The  :Master  in  Chambers  {or  as  may  he).  particulars. 

[Date.] 

Between  Plaintiff, 

and 

Defendant. 
1.  Upon  the  application  of  ,  nnd  upon  reading  the 

affidavit  of  ,  and  upon  hearing  the  solicitor  [or  coun- 

sel] for 


(«)    See  also  No.  403. 

(d)   Con.  Rules  1897.  Form  114. 
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2.  It  is  ordered  that  the  plaintiff  [or  defendant]  deliver  to 
the  defendant  [or  plaintiff]  [an  account  in  writing  of  the 
particulars  of  the  plaintiff's  claim  in  this  action,  or  particu- 
lars of  the  paragraph  of  the  statement  of  claim  or  de- 
fence, stating  in  what  as  may  he  ordered],  and  that  unless 
such  particulars  he  delivered  within  days  from  the  date 
of  this  order  [all  further  proceedings  be  stayed  until  the  de- 
livery thereof,  or  as  may  be  ordered.] 

3.  And  it  is  further  ordered  that  the  costs  of  this  applica- 
tion be 

See  Con.  Rules,  1888,  Form  132. 


461 


Order  for  Particulars  (Accident  Case). 


Order  for  In  the  High  Court  of  Justice. 

particulars 

(accident case)        The  Master  in  Chambers  (or  as  may  he). 

[Date.] 

Between  Plaintiff, 

and 

Defendant. 

1.  Upon  the  application  of  ,  and  upon  reading  the 
affidavit  of  filed,  and  upon  hearing  the  solicitor  [or 
counsel]  for 

2.  It  is  ordered  that  the  plaintiff  deliver  to  the  defendant 
an  account  in  writing  of  the  particulars  of  the  injuries  and 
expenses  mentioned  in  the  statement  of  claim,  together  with 
the  time  and  place  of  the  accident,  and  the  particular  acts  of 
negligence  complained  of,  and  that  unless  such  particulars 
be  delivered  within  days  from  the  date  of  this  order  all 
further  proceedings  in  this  action  be  stayed  until  the  delivery 
thereof. 

3.  And  it  is  further  ordered  that  the  costs  of  this  applica- 
tion be 

See  Con.  Rules,  1888,  Form  133. 


-  (Court  and  styh  of  cause  as  in  No.  25.) 

Particulars  of  Take  notice  that  the  defendant  intends  at  the  trial  of  this 
™V*''T^"  f  action  to  give  evidence  with  a  view  to  the  mitigation  of  dam- 
daniages"in"an  ages  as  to  the  circumstances  undep.  which  the  alleged  libel 

action  for 

libel  or  (a)   Con.  Rules  1897,  Form  115. 

filander.  [h)  (6)   As  to  when  this  notice  is  necessary,  see  Rule  488. 
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[oi'  slander]  was  published  [or  uttered]  ;  [o7-  as  to  the  charac- 
ter of  the  plaintiffs.] 

The  particulars  of  the  matters  as  to  which  the  defendant 
intends  to  give  such  evidence  are  as  follows,  namely : 

1.   (Set  out  the  various  matters  in  separate  paragraphs.) 

Dated,  &c. 

A.B., 
Defendant's  Solicitor. 
To  CD., 

Plaintiff's  Solicitor. 


{Court  and  style  of  cause  as  in  No.  462.) 

Take  notice  that  the  defendant  intends  at  the  trial  of  this  Notice  of 
action  to  give  evidence  in  mitigation  of  damages  that  he  made  "-^"evide*" 
[or  offered]  an  apology  to  the  plaintiff  for  the  defamation  of  an  apology, 
complained  of  in  the  statement  of  claim  herein  before  the  (^) 
commencement  of  this  action  [or  as  soon  after  the  commence- 
ment of  this  action  as  there  was  opportunity  of  making  {or 
offering)  such  apology  and  that  this  action  was  commenced 
before  there  was  an  opportunity  of  making  {or  offering)  such 
apology.] 

The  said  apology  was  made  [or  offered]  on  the 
day  of  ,  19     ,  by  a  letter  from  the  defendant  to  the 

plaintiff  {or  as  may  he  the  case). 

Dated,  &c. 

A.B., 
Defendant's  Solicitor. 
To  the  plaintiff 

and  to  his  Solicitor. 


Section  IX. — Amendments. 


on  the  part  of  the  plaintiff  [or  defendant  A.B.]  that  he  mav^r  .•      . 

JVotic©  Or    ITIO- 

be  at  liberty  to  amend  his  writ  [or  statement  of  claim,  or  tion  to  amend. 


{Formal  parts:  see  No.  403.) 

the  part  of  the  plaintiff  [or  i 
at  liberty  to  amend  his  wri 
defence  or   counterclaim.     Indicate   the  amendments;  either  ^^) 

(c)    See  R.  S.  O.  1897,  c.  68,  s.  4. 

{d)  Before  service  of  a  w^t  of  summons,  notice  of  motion  to  amend 
need  not  be  served,  but  an  order  to  amend  must  be  obtained  on  an 
ex  parte  application. 


30-1  INTERLOCUTORY   PROCEEDINGS— AMENDMENTS. 

set  them  out,  or  refer  to  the  same  thus;  in  the  maimer  shewn 
in  the  schedule  hereunto  annexed]. 

Without  prejudice  to  injunction:  without  prejudice  to  the 
injunction  awarded  in  this  cause,  (a). 

Without  prejudice  to  a  notice  of  motion  for  injunction: 
without  prejudice  to  the  motion  for  an  injunction  now  pend- 
ing in  this  cause.  (6). 

Without  the  amendment  discharging  a  contempt:  without 
such  amendment  operating  as  a  discharge  of  the  contempt 
committed  by  the  defendant  A.B.  in  {as  may  he),  or  render- 
ing it  necessary  to  proceed  with  the  process  of  contempt  de 
novo.    And  take  notice  (as  in  No.  403). 


465 

Affidavit  in 
support  of 
motion  to 
amend  plead- 
ings. 


(Formal  parts:  see  No.  744.) 

I,  A.B.  of  (residence  and  addition),  the  above  named 
plaintiff  [or,  one  of  the  above-named  plaintiffs — or,  the  next 
friend  in  this  cause  of  the  above-named  plaintiffs,  or  the  de^ 
fendant  A.B.,  or  the  solicitor  in  this  cause  for  the  plaintiffs, 
(or  said  defendant)]  severally  make  oath  and  say  as  follows: 

1.  (State  the  stage  at  which  the  proceedings  are.) 

2.  I  am  advised  by  my  solicitor  and  believe  that  the  state- 
ment of  claim  [or  defence]  in  this  action  should  be  amended 
[if  so  add,  and  counsel  has  settled  and  approved  the  draft  of 
the  amendments  proposed  to  be  made]. 

3.  Such  amendment  is  not  intended  for  the  purpose  of 
delay  or  vexation;  but  because  the  same  is  .considered  to  be 
material  for  my  case. 

4.  Shew  how  the  amendment  is  material;  and  that  rea- 
sonable diligence  has  been  used  in  setting  it  up). 


(a)  See  McGregor  v.  Maud,  2  Chy.  Ch.  387,  as  to  whom  notice  is 
necessary  to  be  given. 

(6)  A  motion  for  an  injunction  has  been  held  to  be  abandoned  by 
amonding  pending  the  motion  under  an  ordfr  of  courss :  (jouthwaite 
V.  Rippon  1  Beav.  54;  McDonell  v.  Sired,  13  Gr.  168;  and  see  Davy 
V.  Davy,  2  Chy.  Ch.  81. 
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{Formal  parts:  see  No.  403.)  46 A 

on  the  part  of  the  plaintiff  A.B.,  that  he  may  be  at  liberty  Notice  of  mo- 
to  amend  the  proceedings  herein  by  striking  out  the  name  of  pjamtiff  *for 
CD.  as  a  co-plaintiff,  and  making  him  a  defendant ;  and  leave  to  am- 
that  the  said  CD.  may   be  ordered  to  pay  to  the  plain-  fng  a^defend- 
tiff  A.B.  the  costs  occasioned  by  such  amendment,  and  also  ant  of  his 
the  costs  of  giving  any  security  for  costs  which  the  defend-  co_plaintiff 
ants  or  any  of  them  may  be  held  entitled  to  in  consequence  ptocee<f. 
of  such  amendment,  and  incidental  thereto;  and  also  the  costs 
of  and  incident  to  this  application:  to  be  taxed  as  between 
solicitor  and  client.    And  take  notice  {(&c.j  as  in  No.  403). 


Order  to  amend.     (Rules  304,  312,  dc.) 

46*7 

In  the  High  Court  of  Justice.  Order  to 

amend,  (a) 

The  Master  in  Chambers  (or  as  may  be). 

[Date.] 

Between  Plaintiff, 

and 

Defendant. 

1.  Upon  the  application  of  ,  and  upon  reading  the 
affidavit  of  filed,  and  upon  hearing  the  solicitor  [or 
counsel]  for 

2.  It  is  ordered  that  the  plaintiff  be  at  liberty  to  amend 
the  writ  of  summons  in  this  action  by  ,  and  that  the  costs 
of  this  application  be 

See  Con.  Kules,  1888,  Form  130. 


See  Form,  No.  376.  ^    *^* 

Praecipe  to 
amend. 


(Formal  parts:  see  No.  403.) 

46» 

on  the  part  of  the  defendant  A.B.,  that  the  plaintiff's  amended  Notice  of  mo- 
statement  of  claim  may  be  taken  off  the  files ;  or  that  the  para-  *io"  *o  ^^^^ 
graph  thereof  numbered  [14a]  may  be  struck  out  from  such  pleading  off 
statement  of  claim,  and  disallowed,  [or  that  the  amendments  the  tile,  or 

. strike  out 

id)  Con.  Rules  1897,  Form  112.  amendments. 

(e)  This   application    may   be   made   under   Rule   301   or   to   the  ^^^ 

Judge  at  the  trial :  see  McOilUvray  v.  McConJcey,  6  Pr,  56, 
F— 20 
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to  the  statement  of  claim  made  by  the  plaintiff  after  the  order 
herein  dated  the  day  of  be  disallowed  and  struck 

out]  and  that  the  costs  of  this  application  may  be  paid  by 
the  plaintiff,  on  the  ground  that  {state  grounds  upon  tvhich 
the  amendment  sliould  be  disallowed).  And  take  notice,  that 
on  such  motion  will  be  read  ((&c.,  as  in  No.  403). 


(Formal  parts:  see  No.  403.) 
4*70 

Notic«of  mo-  on  the  part  of  the  defendant  A.B.  that  the  plaintiff  may  be 

ment  of^^^     ordered  to  pay  to  the  said  defendant  his  costs  of  this  action 

defendant's     up  to  the  time  of  filing  the  plaintiff's  amended  statement  of 

ment8°[n****^  claim ;  or  so  much  of  the  defendant's  costs  of  the  original 

pleading  statement  of  claim,  and  of  his  defence  thereto,  and  of  the 

abandoned  by  other  proceedings  thereon,  as  have  been  occasioned  by  the 

(a)  '  and  paragraphs  of  the  said  original  statement  of 

claim,  and  the  relief  sought  with  respect  thereto  [or,  as  has 

been  occasioned  by  the  relief  sought  bv  the  said  original 

statement  of  claim  with  respect  to  (state  what)'];  and  also 

the  defendant's  costs  of  this  application.     And  take  notice, 

that  on  such  motion  will  be  read  (c&c.,  as  in  No.  403), 

(A  modification  of  this  form  may  he  used  where  the  plain- 
tiff moves  for  costs  of  proceedings  rendered  useless  hy  an  amend- 
ment of  a  defendant's  counterclaim  or  defence.) 


(Formal  parts:  se''e  No.  400  or  403.) 
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Notice  of  mo-  on  behalf  of  the  for  an  order  to  amend  the  report  of 

Stakeln*""^  the  Master  [at        ]  made  herein  on  the  day  of  , 

Master's         by  (stating  specifically  the  amendments  sought  to  he  made). 
Report.  (6)      ^^^  j^q]^q  notice,  that  in  support  of  such  motion,  ((£;c.,  con- 
tinue as  in  form  400). 

The  certificate  of  the  Master  usually  accompanies,  unless 
the  mistake  be  one  that  can  be  corrected  by  reference  to  the 
report  itself. 

(a)  See  Rule  301. 

(6)  Where  the  mistake  is  merely  a  clerical  error,  or  one  apparent 
on  the  face  of  the  report  itself,  the  motion  may  be  made  in  Chambers, 
otherwise  the  motion  should  be  made  in  Court. 
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(Formal  parts:  see  No.  403.)  472 

on  behalf  of  the  for  an  order  amending  the  writ  of  fieri  ?"*^^*'  '^^  "^°' 

facias  issued,  &c.,  [or,  the  petition  filed  herein  on  the  writs  and 

day  of  (and  all  proceedings  subsequent  thereto)]  by  9'^er  proceed- 

(state  specifically  the  proposed  amendment).     And  take  notice/"^^' 
that  in  support  of  such  motion  will  be  read  {c&c.,  continue  as 
in  No.  403). 


{Formal  parts:  see  No.  400  or  403.)  473 

That  the  judgment  [or  order]  herein,  dated  the  day  Notice  of  mo- 

of  ,  A.D.  19     ,  be  amended  so  as  to  conform  to  the  judgment  to 

judgment  of  the  Court  {stating  the  part  of  the  judgment  or  make  it  con- 
order  which  is  erroneous,  and  the  manner  in  which  it  should  judgment  of 

be  altered) .  the  Court,  (c) 

Or,  on  the  part  of  the  ,  that  the  judgment  herein  may 
be  amended  by  correcting  a  clerical  error  in  the  6th  paragraph 
thereof  [e.g.,  the  lands  in  question  being  there  described  as 
the  north  half  of  lot,  &c.,  whereas  the  said  lands  are  in  truth 
the  south  half,  &c.] 

And  take  notice  that,  &c. 


Section  X. — Adding  and  Striking  out  Parties. 

{Formal  parts:  see  No.  403.)  /t.iy± 

on  the  part  of  the  plaintiff   {or  as  may  he  the  case),  that  Notice  of  mo- 
the  name  of  may  be  added  as  a  plaintiif  in  this  action,  *^°^  *°  ^*''^^® 

[or,  that  the  name  of  the  above  named  ,  as  a  plaintiff 

in  this  action  may  be  struck  out, 

or  that  the  name  of  the  above  named  as  a  plaintiff  in 

this  action  may  be  struck  out,  and  the  name  of  may 

be  substituted  therefor, 

or  that  the  name  of  ,  may  be  added  as  a  defendant, 

or  that  the  name  of  the  above  named  as  a  defendant  to 

this  action  may  be  struck  out  and  that  the  proceedings  herein 
may  be  amended  accordingly. 


{Court  and  style  of  cause,  as  in  No.  24  or  25.) 

I,  of  ,  consent  to  be  added  as  sole  Consent  of 

plaintiff  [or  as  a  co-plaintiff,  or  as  next  friend  of  the  plain-  P^^^T^^^il" 
tiff  A.B.,  an  infant]  in  this  action.  added  or  sub- 

' ~  stituted  as 

(c)  See  Rule  640.  plaintiff. 
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Section  XI. — Third  Pariy  Procedure. 

4T6  (Formal  parts:  as  in  No.  744.) 

supporb'of "  1.  This  action  is  brought  against  me  by  the  above-named 

motion  by       plaintiff  for  {stating  the  nature  of  the  claim). 

leave  to"  serve       ^-  Th^  statement  of  claim  herein  was  delivered  on  the 
third  party,     day  of  ,  19     ,  I  have  not  yet  delivered  any  defence 

herein. 

3.  [State  concisely  the  nature  of  and  facts  relating  to  the 
claim  to  contribution  or  indemnity  which  the  defendant  con- 
siders himself  to  have  against  the  third  party,  for  example: 
By  an  indenture  of  bargain  and  sale,  dated  the  day 

of  ,  19     ,  and  made  between  myself  of  the  first  part 

and  X.Y.  of  the  second  part,  now  shewn  to  me  and  marked 
Exhibit  "  A,"  the  said  X.Y.  covenanted  to  pay  off  the  mort- 
gage upon  the  covenants  for  payment  contained  in  which  this 
action  is  brought,  and  to  indemnify  me  against  all  liability  to 
the  plaintiff  in  respect  to  the  said  mortgage;  or,  the  said  bill 
of  exchange  sued  on  herein  was  accepted  by  me  wholly  for  the 
accommodation  of  X.Y.  of,  &c.,  and  not  otherwise.] 

And  I  claim  to  be  indemnified  by  the  said  X.Y.  against 
the  plaintiff's  claim  herein. 

Sworn,  &c. 


M^^  (Formal  parts:  see  No.  902.) 

47t 

Order  giving  It  is  ordened  that  the  defendant  be  at  liberty  to 

leave  to  serve  issue  a  notice  claiming  contribution  [or  indemnity,  or  other 
with  notice,     relief,  as  the  case  may  be^  over  against  the  third  party]  from 

[or  against]  as  a  third  party  pursuant  to  the  Eules  of 

the  Supreme  Court  of  Judicature. 


478 

Third  party 
notice,  (a) 


Third  Party  Notice. 

In  the  High  Court  of  Justice. 

Notice  filed  the 
Between 


(Rule  209.) 


day  of 


and 


,19 
Plaintiff, 


CD.,  Defendant. 
To  Mr.  X.Y. 

Take  notice  that  this  action  has  been  brought  by  the  plain- 
tiff against  the  defendant  [as  surety  for  M.N.  upon  a  bond 

(c)  Con.  Rules  1897,  Form  49. 
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conditioned  for  payment  of  $2,000  and  interest  to  the  plain- 
tiff. 

The  defendant  CD.  claims  to  be  entitled  to  contribution 
from  you  to  the  extent  of  one-half  of  any  sum  which  the  plain- 
tiff may  recover  against  him,  on  the  ground  that  you  are  his 
co-surety  under  the  said  bond,  or  also  surety  for  the  said  M.N., 
in  respect  of  the  said  matter,  under  another  bond  made  by  you 
in  favour  of  the  said  plaintiff,  dated  the  day  of  , 

A.D.  .] 

Or  [as  acceptor  of  a  bill  of  exchange  for  $500,  dated 
the  day  of  ,  A.D.        ,  drawn  by  you  upon 

and  accepted  by  the  defendant,  C.D.,  and  payable  three  months 
after  date. 

The  defendant  CD.  claims  to  be  indemnified  by  you 
against  liability  under  the  said  bill,  on  the  ground  that  it 
was  accepted  for  your  accommodation] . 

Or  [To  recover  damages  for  a  breach  of  a  contract  for  the 
sale  and  delivery  to  the  plaintiff  of  1,900  tons  of  coal. 

The  defendant  CD.  claims  to  be  indemnified  by  you 
against  liability  in  respect  of  the  said  contract,  or  any  breach 
thereof,  on  the  ground  that  it  was  made  by  him  on  your  behalf 
and  as  your  agent.] 

And  take  notice  that,  if  you  wish  to  dispute  the  plaintiff's 
claim  in  this  action  as  against  the  defendant  CD.,  or  your 
liability  to  the  defendant  G.D.,  you  must  cause  an  appearance 
to  be  entered  for  you  within  eight  days  after  service  of  this 
notice. 

In  default  of  your  so  appearing,  you  will  be  deemed  to 
admit  the  validity  of  any  judgment  obtained  against  the  de- 
fendant CD.,  and  your  own  liability  to  contribute  or  indem- 
nify {or  otherwise  as  the  case  may  require)  (b)  to  the  extent 
herein  claimed,  which  may  be  summarily  enforced  against 
you  pursuant  to  the  Rules  of  the  Supreme  Court. 

(Signed)  CD. 
or 

X.Y., 
Solicitor  for  the  defendant^^  CD. 
Appearance  to  be  entered  at 

Rules  23rd  June,  1894,  App. 

(6)  The  words  in  brackets  are  not,  but  should  be  in  the  Form 
49  of  Con.  Rules  1897 ;  and  where  the  relief  sought  is  not  contribution 
or  indemnity,  but  is  "other  relief  over"  (see  Rule  209),  the  claim 
should  be  stated  accordingly. 
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479 


Indorsement  on  copy  Defence  and  Counterclaim  to  be  served 
on  Third  Party.     (Rule  249.) 


JhieSnT    To  within-named  Z.r. 

Take  notice  that  if  you  do  not  deliver  a  defence  to  the 
within  counter-claim  of  the  within-named  CD.,  within  8  days 
from  the  service  of  this  defence  and  counter-claim  upon  you, 
you  will  be  liable  to  have  judgment  given  against  you  in  your 
absence. 

Defence,  if  any,  is  to  be  filed  at 

A.B.,  Solicitor  for 

Con.  Eules,  1888,  Form  19.' 


Entry  of  Appearance,  by  Party  served  with  a  Third  Party 
Notice.     {Rule  210.) 

[Title,  <&c.] 
480 

Appearance  Enter  an  appearance  for  to  the  third  party  notice 

(^j^^^'^'^^^'^y  issued  in  this  action  on  the  day  of  ,19     , 

by  the  defendant. 

Dated  the  day  of  ,  19     . 

(Signed) 

(Address) 

The  said  defendant  require  (c)  a  statement 


of  claim  to  be  delivered. 


Con.  Eules,  1888,  Form  96. 


(Formal  parts:  see  No.  403.) 

^7  On  the  part  of  the  defendant  CD.  for  directions  as  to  the 
tion7or*d/rec-  time  and  manner  in  which  the  question  herein  between  the 
tions  after  gaid  defendant  and  (the  third  party)  shall  be  deter- 
ffiTarS.'''^  mined  in  this  action. 

^^^  (a)  Con.  Rules  1897,  Form  50. 

(ft)  Con.  Rules  1897.  Form  29. 

(c)  The  words  to  be  inserted  here  are  "  requires  "  or  "  does  not 
require." 

(d)  See  Rule  213. 
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In  the  High  Court  of  Justice.  482 

(Date)  Judgment 

-r>   i  against  third 

Between  plrty  !„  de- 

A.B.,  Plaintiff,        fault  of 

and  appearance. 

CD.,  Defendant, 

X.Y.,  Third  Party. 

The  said  X.Y.j  mentioned  in  the  third  party  notice  herein, 
dated  the  day  of  ,  19     ,  not  having 

appeared  herein  to  such  notice,  and  the  defendant  having  satis- 
fied the  judgment  herein  entered  against  himself  on  the 
day  of  ,  19     ,  and  pursuant  to  the  order  herein 

dated  the  day  of  ,  19     . 

It  is  this  day  adjudged  that  the  defendant  do  recover 

against  the  said  X.Y.,  the  sum  of  $ 

Judgment  signed  the  day  of  ,  19     . 

{Signature  of  officer.) 


(Title,  &c.,  as  in  No.  482.) 
{Formal  farts:  as  iti  No.  802). 

It  is  this  day  adjudged  that  the  defendant  do  recover  judgment 

against  the  said  X.Y.,  $  [and  the  costs  incurred  by  the  against  third 

defendant  in  defending  this  action  forthwith  after  taxation  [naif  *  '^^ 
thereof,  or  as  may  be  ordered]. 


For  judgment  for  third  party  against  defendant  at  the  trial, 
see  N"o.  803. 


Section  XII. — Transmission  of  Interest  Pendente  Lite. 

Allegations  in  praecipe  for  order  to  continue  proceedings. 

484 

Assignment. — On  the  day  of  ,  19     ?  the  Ccnnnon 

[plaintiff]  by  deed  assigned  and  conveyed  all  his  estate  and  forms  of  alle- 
interest  in  [the  lands  and  premises]  in  question  in  this  cause  prJc^e'^or  * 
to  CD.,  who  is  now  entitled  to  the  same.  an  order  to 

. continue  pro- 

(e)  See  Rule  211.  ceedings. 
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Lunacy,  and  appointment  of  committee. — On  the 
day  of  ,  19     ,  the  plaintiff  {or  a^  may  he)  was 

found  lunatic  by  inquisition  {or  as  may  he) ;  and  CD.  has 
been  appointed,  and  is  now,  the  committee  of  his  estate. 

Lunacy:  Appointment  of  new  committee. — On  the 
day  of  7  19     >  E.F.  was  appointed  committee  of  the 

estate  of  the  said  A.B.,  in  lieu  of  the  said  CD. 

Marriage  Settlement — Recite  marriage  of  plaintiff,  and  then 
proceed  as  follows : — By  an  indenture  dated  the 
day  of  ,  19     ,  executed  on  the  said  marriage,  all  the 

share  and  interest  of  the  plaintiff  in  the  subject  matter  of 
this  suit  has  been  assigned  to  E.F.  and  G.H.,  upon  certain 
trusts  thereby  declared  and  they  are  now  entitled  to  the  same 
as  trustees. 

Death. — On  the  day  of  ^  19     ^  the  plain- 

tiff {or  as  may  he)  died  intestate  [and  unmarried,  or,  having 
first  duly  made  and  published  his  last  will  and  testament.] 

•    After  thus  reciting  the  death  and  will,  or  intestacy,  one  of 
the  following  allegations  may  he  added: — 

Letters  of  administration. — On  the  day  of  , 

19  ,  letters  of  administration  of  the  [real  and]  personal 
estate  of  the  said  A.B.  were  granted  to  CD.;  whereby  he  be- 
came, and  is  now,  the  legal  [real  and]  personal  representative 
of  the  said  A.B. 

Prohate. — The  said  A.B.,  by  his  last  will,  dated  the 
day  of  J  19     ,  appointed  CD.  and  E.F.,  executors 

thereof.     On  the  day  of  ,  19     ,  the  said 

will  was  proved  by  the  said  CD.  and  E.F.;  whereby  they  be- 
came, and  are  now,  the  legal  [real  and]  personal  representa- 
tives of  the  said  A.B. 

Devise. — Whereby  he  devised  all  his  estate  and  interest  in 
the  lands  and  premises  in  question  in  this  cause  to  CD.,  who 
is.  now  solely  entitled  to  the  same. 

Heirship — Recite  death  and  prohate  or  administration  as 
above,  according  to  the  circumstances,  and  then  proceed : — Three 
years  have  elapsed  from  the  death  of  the  said  plaintiff  and  no 
caution  has  been  registered  by  his  executor  [or  administrator.] 
or — Three  years  have  elapsed  from  the  registration  of  the 
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last  caution  registered  [by  the  executor  of  the  last  will  of  the 
said  plaintiff,  or  by  the  administrator  of  the  said  plaintiff] 
and  no  disposition  has  been  made  of  the  lands  in  question  in 
this  action  by  the  said  executor  [or  administrator]  and  the 
same  are  now  vested  in  A.B.  as  heir  at  law  of  the  said  plain- 
tiff {if  so  subject  to  the  dower  of  CD.  his  widow  therein). 


Praecipe  Order  to  continue  Proceedings.     (Rule  396.) 

In  the  High  Court  of  Justice.  order  to  con- 

the  day  of        ,  A.D.  19     .      tinue  proceed- 


Between  Plaintiff, 

and 

Defendant. 

1.  Upon  the  application  of  ,  alleging  that  since 
the  in  this  action,  and  about  the  day 
of  A.D.  19  ,  the  above  named  de- 
parted this  life,  having  (recite  facts  shewing  who  are  the  legal 
representatives),  who  now  the  legal  (6)  representative  of 
the  said  ;  and  further  alleging  that  it  is  de- 
sirable or  necessary  that  this  action  should  be  continued  at  the 
suit  of  as  part  plaintiff  thereto 
against                               as  part             defendant  thereto. 

2.  It  is  therefore  ordered  that  this  cause  may  be  continued 
at  the  suit  of  as  part  plaintiff  thereto 
against  as  part  defendant  thereto  by 
order  to  proceed  and  that  the  same  and  all  proceedings  therein 
do  stand  in  the  same  plight  and  condition  as  they  were  in  at 
the  time  of  the                   ^       as  aforesaid. 

A.B.,  Clerk  of  the  Crown  and  Pljeas, 
or  Clerk  of  Records  and  Writs, 
(or  as  may  he). 


ings.  (a) 


Indorsement  on  Order  Adding  or  Changing  Parties. 
(RuhS9d.) 
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Take  notice  that  if  you  desire  to  discharge  this  order  you  indorsement 
must  apply  to  the  Court  for  that  purpose  within  14  davs  after  tpbe  made 

^^  -^ L_£ 1 thereon,  (c) 

(o)  Con.  Rules  1897,  Form  97. 

(ft)    Here  may  be  inserted  "real  and  personal"    or    "personal" 
as  the  case  may  require. 

(c)  Con.  Rules  1897.  Form  51. 
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the  service  hereof  upon  you.  The  statement  of  claim  in  this 
action  is  filed  in  the  office  of  the  at  [^and  if  the 

service  is  after  a  judgment  directing  a  reference  to  a  Master 
or  other  officer,  add  and  the  reference  under  the  judgment  in 
this  cause  is  being  prosecuted  in  the  office  of  the        at        ] . 

(Signed)  A.  B., 

Plaintiff's  Solicitor. 
To 

{the  parties  to  he  served  with  the  order.) 

Con.  Eules,  1888,  Form  20. 


{Formal  -parts:  see  No.  403.) 

Notice  of  m  -on  the  part  of  A.B.,  of  {residence  and  addition) ,  and  CD.,  of, 
sentetive^or"^*^-^  *^®  ^^S^^  t^^^^  ^^^^  personal  representatives  of  the  late  de- 
deceased  de-  fendant  E.F.,  now  deceased,  that  the  plaintiff  may  be  ordered, 
d1"mlss*'action  "^^^^i^  ^^^  month,  to  obtain  and  serve  on  them  an  order  to  pro- 
unless  con-  cccd  with  this  action ;  or,  in  default  thereof,  that  this  action 
*w,^**r«?*^°"*  may  be  dismissed   [//  there  are  surviving  defendants,  add: 

as  against  the  said  A.B.  and  CD.]  for  want  of  prosecution. — 

And  take  notice  {(&c.^  as  in  No.  403) . 


them,  (a) 


{Formal  parts:  see  No.  403.) 

Not^e^fmo-  °^  ^^®  P^^  °^  *^®  defendant  A.B.,  that  CD.  and  E.F.,  the 
tion,  byde-  assignees  [or,  that  CD.,  the  assignee  for  the  benefit  of  credi- 
fendant,  to  -j^Qj-g  qj.^  creditors'  assignee]  of  the  estate  and  effects  of  the 
unless  prose-  above-named  plaintiff,  may  be  ordered  within  [one  month]  to 
cuted  by  ^q^q  proper  proceedings  in  this  action,  for  the  purpose  of  pro- 

sole  plaintiff,  secuting  the  same  against  the  said  defendant;  or,  in  default 
thereof,  [if  'iefore  judgment:  that  this  action  may  stand  dis- 
missed, or  if  there  are  other  defendants,  add:  as  against  the 
said  defendant  A.B.,  without  costs]  without  further  order. 

[Or,  if  after  judgment,  that  all  further  proceedings  in  this 
action  may  be  stayed.] 

or  for  security  ^^^  ^°  ^^^^  ^^  ^  ^^'®  defendant  dying,  it  would  seem  this  motion 

for  costs    (b)     ^^°  °"'y  ^^  made  by  his  representatives,  where  the  death  takes  place 

■  ^  '     after  judgment :   Smiths'  Pr.,  6th  ed.  373 ;    7th   ed.,   547.     If  a   sole 

defendant  die  before  judgment,  it  would  seem  that  his  representatives 

are  without  remedy :  Reeves  v.  Baker   18  Beav.   115. 

(&)  See  H.  &  L.  notes  to  Rule  1198. 


EXAMINATION    OF   PARTIES    FOR   DISCOVERY.  315 

[Or,  that:  the  plaintiff  who  is  insolvent  and  has  assigned 
all  his  interest  in  the  property  in  question  in  this  action,  do 
within  weeks  give  security  to  the  applicant  for  his  costs 

of  this  action,  and  that  in  the  meantime  all  further  proceed- 
ings in  this  action — If  there  are  other  defendants,  add:  as 
against  the  said  defendant — may  be  stayed.]  And  take  notice 
(<&c.,  as  in  No.  403). 

489 

Notice  of  mo- 
tion, by  de- 

(Formal  parts:  see  No.  403.)  Sss^'action 

on  the  part  of  the  defendant  A.B.,  that  CD.  and  E.F.,  the  cuted*!^^"^^ 
legal  [real  and]  personal  representatives  (or  as  may  he)  of  the  representa- 
late  plaintiff  G.H.,  now  deceased,  may  be  ordered,  within  [one  *g^j^g^  g^fg 
month],  to  obtain  and  serve  on  the  said  defendant  an  order  to  plaintiff,  (c) 
proceed  with  this  action ;  or,  in  default  thereof,  that  this  action 
may  be  dismissed  without  costs — [If  there  are  other  defendants, 
add:  as  against  the  said  defendant  J..J5.] — for  want  of  pro- 
secution.   And  take  notice  {<&c.,  as  in  No.  403). 

490 

The  like,  un- 
less prose - 

(Formal  parts:  see  No.  403.)  outed  by 

surviving  CO- 

on  the  part  of  the  defendant  A.B.,  that  the  plaintiff  CD.  (sur-  plaintiff-  (c 
viving  plaintiff)  may  be  ordered,  within  {continue  as  in  last 
form,  to  the  end,  and  add):  with  costs  to  be  paid  by  the 
said  plaintiff  CD.  to  the  said  defendant.     And  take  notice 
{(&c.,  as  in  No.  4:03). 
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Appointment 

{Court,    and   shortened   or  short   style   of   cause  as   in  by  examiner. 
No.  25,  or  No.  26). 

Upon  the  application  of  the  [plaintiff]  I  hereby  ap- 
point day  the  day  of  ,  19  ,  at  my 
chambers  [or  office]  in  the  Court  House  [or 
No.  Street,  Toronto,  or  as  may  &e],  at  the  hour 
of  o'clock  in  the  noon,  for  the  examination  of 
the  [defendant]  viva  voce  upon  oath  before  me  touching  his 
knowledge  of  the  matters  in  question  in  this  action,  pursuant 
to  the  Consolidated  Eules  in  that  behalf.    , 

(c)  See  Smith's  Pr.,  6th  ed.  373;  7th  ed.  545. 
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493  {Shortened  style  of  cause:  see  No.  25.) 

duceTi*^xam        Take  notice,  you  are  hereby  required  to  produce  at  your 
ination.  (a)      examination  herein  all  letter  books,  books  of  account,  receipts, 
invoices,  letters  (as  may  he  necessary),  and  other  documents 
in  any  way  relating  to  the  matters  in  question  in  this  action. 

Yours,  &c., 


To  the  L 

and  to  his  Solicitor. 


Solicitor. 


493 


(Shortened  style  of  cause:  see  No.  25.) 


Commence-  Examination  of  the  for  discovery  pursuant  to 

^s^tions  taken  ^^®  Consolidated  Rules  of  the  Supreme  Court  taken  on  oath 
before  me  Special  Examiner,  [or 

by  ,  Stenographer,  approved  and  duly  sworn 

by  me]  Special  Examiner  [as  the  case  may 

ie]  at  ,  the  day  of  ,  19     . 


on  examma- 
tion  for  dis- 
covery. 


494 

Certificabe  on  Certified  to  be  a  true  copy. 

copies. 


(Signature.) 
Special  Examiner  [or  Stenographer,] 
(or  as  the  case  may  be)  (h). 


495  (Court  and  style  of  cause.) 

ex^lSSerlf         ^  certify   that    an    appointment    was   issued    by  me  for 
to  non-attfud-  the  day  of  J  19     ,  to  take  the  examination 

ance  of  party.  Qf  ^^g  [defendant]  in  this  action  for  discovery,  and  that 
the  [defendant]  did  not  attend  on  the  said  day  to  be  examined 
[or  that  the  attended  before  me  on  said  day,  but 

refused  to  be  sworn  and  examined,  or  refused  to  produce 
specifying  the  documenf]. 

Dated  this  day  of  ,  19     . 

(Sigriature) 

Examiner. 


(o)  To  accompany  an  appointment  for  examination  for  discoviery 
or  to  be  indorsed  thereon. 

(6)  Where  the  examiner  is  not  also  the  stenographer  or  person 
actually  taking  the  depositions,  the  copies  must  be  signed  by  the 
examiner  as  well  as  certified  by  the  stenographer:  Rule  458(2). 
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(Formal  parts:  see  No.  403.)  4.o« 

on  the  part  of  the  defendant  that  this  action  may  be  dismissed  Notice  of  mo- 
with  costs,  on  the  ground  that  tlie  plaintiflE  has  failed  to  attend  under  Rules'^^ 
to  be  examined  pursuant  to  the  appointment  of  ,  454  or  473,  for 

Esq.,  a  Special  Examiner  of  this  Honourable  Court,  under  ^^j^^^^^g^gj^. 
the  subpoena  served  upon  him  herein,  [or  on  the  ground  of  amined,  etc. 
his  refusal  to  be  sworn,  or  to  answer  lawful  questions  put  to 
him  on  his  examination  for  discovery  herein],  and  take  notice 
that  in  support  of  such  motion  will  be  read  {(S;c.,  as  in  No. 
403). 

(The  certificate  of  the  proper  officer  proving  default,  and 
affidavit  of  service  of  order  to  produce,  or  of  appointment  and 
subpoena  for  examination,  accompany.) 


(Formal  parts:  see  No.  403.)  aw7 

on  behalf  of  the  plaintiff,  for  an  order  that  the  defence  of  the  ^°*'f^r°^^^' 
defendant,  A.B.,  may  be  struck  out  [and  the  plaintiff  be  at  order  striking 
liberty  to  set  down  this  action  on  motion  for  judgment  for  de-  out  defence  for 
fault  of  pleading,  or  to  sign  judgment  for  default  of  pleading] ,  non-pr^uc- 
on  the  ground  that  the  said  defendant  has  failed  to  attend  to  tion  or  non-at- 
be  examined  pursuant  to  the  appointment  of  ,  Esq.,  exSned!"  ^ 

a  Special  Examiner  of  this  Honourable  Court,  served  upon 
him  herein.  And  take  notice,  that  in  support  of  such  motion 
will  be  read  ((&c.j  as  in  No.  403). 


(Formal  parts:  as  in  No.  902.) 

1.  It  is  ordered  that  the  plaintiff  [or  defendant]  do  attend  Order  on 
at  his  own  expense  at  the  of  in  the  ^^°'^  "''*^°°- 

County  of  ,  before  ,  at  such  time 

and  place  as  he  may  appoint,  for  examination  viva  voce  upon 
oath  touching  his  knowledge  of  the  matters  relating  to  this 
action  pursuant  to  the  Eules  of  Court  in  that  behalf ;  and  in 
default  that  this  action  be  dismissed  with  costs  [or  that  the 
defence  of  the  said  defendant  be  struck  out]. 

[2.  Where    necessary.  And    it    is    further    ordered    that 
the  solicitor  do  give  the  solicitor  days' 

notice  of  the  time  and  place  of  such  examination.] 

3.  And  it  is  further  ordered  that  the  costs  of  this  appli- 
cation be 
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{Formal  parts:  as  in  No.  403.) 

Notice  of  mo-  on  behalf  of  the  plaintiff  \or  defendant]  for  an  order  for  an 
J^'^'^j^;;;"^^^™'*^  attachment  to  commit  the  defendant  [or  plaintiff]  to  the 
tendance  for  common  gaol  of  the  County  or  United  Counties  in  which 
exainmation    he  may  be  found  for  contempt  in  refusing  or 

be  sworn,  or    neglecting  to  attend  for  examination  for  discovery  herein  at 
to  answer        the  time  and  place  appointed  therefor  [or  refusing  to  be  sworn 
questions.        ^^  refusing  to  answer  lawful  questions  put  to  him,  or  refusing 
to  answer  the  questions  hereinafter  {or  in  the  affidavits  and 
papers  filed  on  this  application)  mentioned  on  the  appoint- 
ment for  his  examination  herein  for  discovery] . 


'^OO  {Formal  parts:  see  No.  902.) 

Order  thereon  and  it  appearing  that  he  has  been  guilty  of  a  contempt  of 
Court  in  refusing  or  neglecting  to  attend,  &c.  {or  as  the  case 
may  he).  It  is  ordered  that  the  sheriff  of  the  City,  County  or 
United  Counties,  in  which  the  said  may  be 

found  do  take  the  said  into  his  custody 

and  commit  him  to  the  gaol  of  his  County  or  United  Counties 
for  the  said  contempt,  and  that  a  writ  or  writs  of  attachment 
do  issue  accordingly. 


g^vj  {Formal  parts:  see  No.  403.) 

Notice  of  mo- for  an  order  that  the  plaintiff  may  be  medically  examined 
ckTexaLSa^''  ^J  >  ^^^  defendants'  medical  adviser,  or  some 

tion  of  plain-   other  duly  qualified  medical  practitioner  with  regard  to  his 
*^' cidenT^^  a^^  alleged  personal  injuries  complained  of  in  this  action. 

acci  en 


502 


{Formal  parts:  see  No.  402.) 

Order  thereon.        It  is  ordere:d  that  the  plaintiff  be  medically  examined  with 
^"^  regard  to  the  personal  injuries  alleged  to  have  been  sustained 

by  him,  for  which  this  action  is  brought,  by  ,  the 

defendants'  medical  adviser  in  the  presence  of  ,  the 

medical  adviser  of  the  plaintiff,  at 

And  it  is  further  ordered  that  the  defendants'  solicitors 

do  give  to  the  plaintiff's  solicitors  hours'  notice  of  the 

time  for  such  examination. 

(a)  See  Rule  462. 
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Section  XIV. — Production  and  Inspection  of  Docu- 
ments. 

Praecipe  Order  for  Production.    (Rule  464.) 

In  the  High  Court  of  Justice.  Order  to  pro- 

°  duce.  {b) 

the  day  of  A.D. 

Between  Plaintiff, 

and 

Defendant. 

1,  Upon  the  application  of 

2.  It  is  ordered  that  the  do,  within  ten  days 
after  the  service  of  this  order  on  him  or  his  solicitor  make 
discovery  on  oath  of  the  documents  which  are  or  have  been  in 
his  possession  or  power  relating  to  any  matters  in  question  in 
this  action,  and  do  produce  the  same  to  and  deposit  the  same 
in  the  Central  Office  at  Osgoode  Hall,  Toronto  [or  with  the 
Deputy  Clerk  of  the  Crown,  Deputy  or  Local  Eegistrar  of  this 
Court  at  (as  the  case  may  require)']  for  the  usual  purposes. 

(Signed)  A.B.,  Clerk  of  the  C.  and  P. 

or  Clerk  of  K.  and  W. 
or  Dep.  Clerk  or  Dep.  Registrar. 
or  I^ocal  Registrar. 


Affidavit  as  to  Documents  (Rule  467.) 

504 

In  the  High  Court  of  Justice  Affiriavit  on 

Between— A.B.,  Plaintiff,       P^°d"<=tion.  (c) 
and 
CD.,  Defendant. 

I,  the  above-named  defendant  CD.,  make  oath  and  say  as 
follows : — 

1.  I  have  in  my  possession  or  power  the  documents  relating 
to  the  matters  in  question  in  this  action  set  forth  in  the  first 
and  second  part  of  the  first  schedule  hereto. 

2.  I  object  to  produce  the  said  documents  set  forth  in  the 
second  part  of  the  said  first  schedule  hereto. 

3.  [Here  state  iqjon  what  grounds  the  objection  is  made, 
and  verify  the  facts  as  far  as  may  he.]  (d) 

(6)  Con.  Rule  1897.  Form  96. 

(c)  Con.   Rules  1897,   Form  19. 

(d)  See  Forms  Nos.  506  to  515. 
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4.  I  have  had,  but  have  not  now,  in  my  possession  or  power 
the  documents  relating  to  the  matters  in  question  in  this 
action  set  forth  in  the  second  schedule  hereto. 

5.  The  last  mentioned  documents  were  last  in  my  posses- 
sion or  power  on  [stai&  when.] 

6.  [Here  state  wTiat  has  become  of  the  last  mentioned 
documents^  and  in  whose  possession  they  now  are.] 

7.  According  to  the  best  of  my  knowledge,  information 
and  belief,  I  have  not  now,  and  never  had  in  my  possession, 
custody  or  power,  or  in  the  possession,  custody  or  power  of  my 
solicitors  or  agents,  solicitor  or  agent,  or  in  the  possession, 
custody  or  power  of  any  other  persons  or  person  on  my  be- 
half, any  deed,  account,  books  of  account,  voucher,  receipt, 
letter,  memorandum,  paper,  or  writing,  or  any  copy  of  or  ex- 
tract from  any  such  document,  or  any  other  document  what- 
soever, relating  to  the  matters  in  question  in  this  action  or 
any  of  them,  or  wherein  any  entry  has  been  made  relative  to 
such  matters,  or  any  of  them,  other  than  and  except  the  docu- 
ments set  forth  in  the  said  first  and  second  schedules  hereto, 
and  the  pleadings  and  other  proceedings  in  this  action. 

Sworn,  &c. 

Con.  Eules,  1888,  Form  48. 


Affidavit  on  Production  when  made  hy  an  Officer  of  a  Cor- 
poration.    (Rule  4:68). 

503       ^^  ^^^  High  Court  of  Justice. 
The'same  by  Between — A.B.,  Plaintiff, 

an  officer  of  a  and 

corporation.  q  jy  ^  Defendant. 

I,  of  ,  make  oath  and  say  as  follows : — 

1.  I  am  the  (here  stat&  the  name  of  the  office  held  by  the 
deponent  in  the  service  of  the  company  on  tvhose  behalf  he 
makes  the  affidavit),  and  as  such,  have  knowledge  of  all  docu- 
ments which  are,  or  have  been,  in  the  custody  or  possession 
of  the  said  (company),  relating  to  the  matters  in  question  in 
this  action. 

2.  I  am  cognizant  of  the  matters  in  question  in  this  action. 

3.  The  said  defendants  have  in  their  possession  or  power, 
the  documents  relating  to  the  matters  in  question  in  this 
action,  set  forth  in  the  first  and  second  parts  of  the  first  sche- 
dule hereto. 

(o)  Con.  Rules  1897,  Form  20. 
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4.  The  said  defendants  object  to  produce  the  said  docu- 
ments set  forth  in  the  second  part  of  the  said  first  schedule 
hereto. 

5.  [Here  state  on  what  grounds  the  ohjection  is  made,  and 
verify  the  facts  as  far  as  may  be.  (&)] 

6.  The  said  defendants  have  had,  but  have  not  now,  in 
their  possession  or  power,  *the  documents  relating  to  the 
matters  in  question  in  this  action,  set  forth  in  the  second 
schedule  hereto. 

7.  The  last  mentioned  documents  were  last  in  the  posses- 
sion or  power  of  the  said  defendants  on  {state  when). 

8.  [Here  state  what  has  become  of  the  last  mentioned 
documents,  and  in  whose  possession  they  now  are.l 

9.  According  to  the  best  of  my  knowledge,  information 

and  belief,  the  said  defendants  have  not  now,  and  never  had, 

in  their  possession,  custody,  or  power,  or  in  the  possession, 

custody,  or  power  of  myself  or  of  any  of  their  solicitors  or 

agents,  or  of  any  person  or  persons  whomsoever,  on  their 

behalf  any  (proceed  as  in  last  form) . 

Sworn,  &c. 

Con.  Kules,  1888,  Form  49. 


Grounds  of  Objection  to  Production  (d). 

The  last  mentioned  documents,  to  the  best  of  my  know-  Documents 
ledge,  information  and  belief,  may  tend  to  criminate  me  and  tending  to 
subject  me  to  a  criminal  prosecution  [or  to  prosecution  for  a  ^"""^"^  ®* 
penalty] . 


The  last  mentioned  documents  have  been  acquired  and  are  Documents 
held  by  me  in  my  capacity  of  (state  the  official  or  other  posi-  privileged  on 
tion)  and  not  otherwise,  and  the  attention  of  the  Minister  (as  grinds. 
the  case  may  be),  subject  to  whose  control  I  am  as  such  , 

having  been  called  to  the  nature  and  contents  of  the  said 
documents,  he  has  by  letter  now  produced  and  shewn  to  me 
and  marked  exhibit  "  A  "  hereto,  directed  me  not  to  produce 
the  said  documents  and  to  object  to  the  production  thereof  in 

(6)   See  Nos.  506  et  seq. 

(d)   For  insertion  as  clause  3  in  Form  504,  and  as  clause  5  in 
Form   505. 
F— 21 
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this  action  except  under  the  order  of  this  Honourable  Court, 
on  the  ground  of  the  public  interest  which,  in  his  opinion, 
would  be  injured  by  their  production. 


^{^S  To  the -best  of  my  knowledge,  information  and  belief,  the 

Documents  re- last  mentioned  documents  relate  solely  to  my  own  case  and 
latingtothe  ^q^  ^q  h^q  c^se  of  the  plaintiff  \or  defendant!,  and  do  not 
party  s  own       .  ,       -,   ,  i  i  ■  ,      ■  ■, 

case.  m  aiiy  way  tend  to  support  or  prove  his  case  or  to  impeach 

mv  own. 


50» 

Documents 
not  in  the 
party's  sole 
possession  or 
power. 


The  last  mentioned  documents  are  not  in  my  sole  posses- 
sion or  power,  but  only  in  my  possession  or  power  jointly  with 
A.B.  as  my  co-partner  in  the  firm  of  A.B.  &  Co.  of  {or  as 
the  case  may  he). 


pjl^  The  last  mentioned  documents   are  in  my  possession  or 

Documents      powcr  only  as  solicitor  for  A.B.  (or  as  the  case  may  he),  and 
held  as  agent.  I  hold  the  said  documents  only  on  behalf  of  the  said  A.B. 
and  not  otherwise. 


(-JJ  The  last  named  documents  consist  solely  of  professional 

Privileged  Communications  of  a  confidential  nature,  which,  for  the  pur- 
communica-  pose  of  my  obtaining  legal  advice,  have  passed  [between  me 
fessfonal  legal  ^^^  ^^J  solicitors,  Mcssrs.  (and  their  Toronto  agents, 

advisers.  Messrs.  ),  and  counsel  advising  on  my  behalf,  or 

between  my  business  manager  under  my  instructions  and  on 
my  behalf,  and  my  solicitors,  &c.,  as  the  case  may  he]. 


513 

Documents 
prepared  at  a 
party's  in- 
stance and  for 
the  puipose  of 
being  laid  be- 
fore solicitors 
or  counsel  to 
obtain  legal 
advice. 


The  last  mentioned  documents  were  prepared  for  me  by 
A.B.,  my  business  manager  (or  as  the  case  may  he),  acting  at 
my  request  after  the  commencement  of  this  action  [or  short- 
ly before  the  commencement  of  this  action,  and  in  view  thereof 
and  whilst  such  action  was  contemplated],  merely  for  the 
purpose  and  with  the  intention  of  the  same  being  laid  before 
my  solicitors  confidentially  and  in  their  professional  capacity 
in  order  to  obtain  their  legal  advice  and  to  enable  them  proper- 
ly to  conduct  [or  defend]  this  action  on  my  behalf. 
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The  last  named  documents  consist  solely  of  confidential  Communica- 
communications  which  since  the  commencement  of  tliis  action  for'We  p^^^,. 
lor  in  view  of  this  action  whilst  it  was  contemplated  or  pose  of  obtain- 
threatened  or  anticipated] ,  have  passed  between  my  solicitors  pR  evidence 
and  third  persons    [or   consist    solely    of    confidential  com- 
munications which  since  the  commencement  of  this  action  {or 
in  view  of  this  action  and  whilst  the  same  was  contemplated, 
or  threatened,  or  anticipated),  have  passed  between  myself  at 
the  instance  and  request  of  Messrs.  ,  my  solicitors  and 

third  persons]  merely  for  the  purpose  of  obtaining  or  furnish- 
ing information  or  materials  to  be  used  as  evidence  on  my 
behalf  in  this  action,  or  to  enable  such  evidence  to  be  obtained, 
and  to  enable  my  solicitors  to  conduct  [or  defend]  this  action 
on  my  behalf,  and  to  advise  me  with  reference  thereto. 


The  last  mentioned  documents  were  prepared  by  my  soli-       514 
citors  [or  counsel]   confidentially,  and  in  their  professional  prepamfby 
capacity  after  the  commencement  of  a  former  [or  another]  solicitors  for 
action  in  this  Court,  wherein,  &c.   (describe  the  parties),  as  anot^Tr^aotion 
the  case  may  be,  or  in  view  of  such  action  and  for  confidential  and  privii- 
use  between  my  solicitors  [or  counsel]  and  myself  in  relation  ®^^*^  '"^  ^*^- 
to  such  action  and  the  conduct  thereof. 


I  say  that  I  am  a  mortgagee,  and  that  a  large  sum  is  still  p., .     ■     , 
due  and  owing  to  me,  on  my  mortgage  securities ;  and  that  the  mortgagee  to 
said  several  deeds,  documents,  and  papers  and  writings  set  produce 
forth  in  the  second  part  of  the  said  first  schedule  form  and  documents,  (a) 
support  my  title,  and  are  intended  to  be  used  by  me  in  evid- 
ence thereof  accordingly;  and  do  not  contain  anything  im- 
peaching my  case,  or  tending  to  support  the  plaintiffs'  title 
[otherwise  than  as  such  title  is  admitted  by  me  in  my  de- 
fence.]    And  I  submit  that,  until  I  have  been  paid  the  prin- 
cipal money  and  interest  due  on  my  said  mortgage,  in  the 
plaintiffs'  statement  of  claim,  and  hereinbefore  mentioned, 
and  the  costs  of  this  action,  the  plaintiffs  are  not  entitled 
to  inspect  the  said  deeds,  documents,  papers  and  writings, 
or  any  of  them,  or  to  have  the  same  or  any  of  them  produced 
for  any  purpose. 

(a)  See  Chichester  v.  Marquis  of  Donegal,  5  L.  R.  497;  but  where 
mortgagee  denies  right  of  mortgagor  to  redeem,  he  is  bound  to  produce 
the  mortgage  deed :  see  Patch  v.  Ward  1  L.  R.  Eq.  436 ;  and  when  a 
mortgage  is  sued  on  the  plaintiff  will  be  required  to  produce  it ;  H.  & 
L.  notes  to  Rule  467. 
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Notice  of  pro- 
diiction. 


SIT 

Notice  to  in- 
spect papers 
produced,  (a) 


{Short  style  of  cause.) 

Take  notice,  that  the  plaintiff  [or  defendant]  has  this 
day  filed  his  affidavit  on  production  of  books  and  papers,  and 
has  deposited  the  documents  therein  mentioned  {if  the  fact 
be  so)  in  the  office  of  {as  the  case  may  he) .  [And  take  notice, 
that  I  require  to  be  served  with  due  notice  when  you  intend 
to  inspect  the  same.]  (&) 

Dated,  &c. 


To  CD.,  Esq., 

Solicitor  for 


Yours,  &c., 

A.B., 

Solicitor  for 


{Short  style  of  cause.) 

Take  notice,  that  I  will  attend  at  the  office  of   {as  the 
case  may  he)  on  next,  at  o'clock  A.M.  [or  P.M.],- 

to  examine  the  books  and  papers  produced  by  the  defendant 
[or  plaintiff  as  the  case  may  he'\. 
Dated,  &c. 

Yours,  &c.. 
To  CD.,  Esq.,  A.B., 

Solicitor  for         .  Solicitor  for 
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{Formal  parts:  see  No.  403.) 


Notice  of  mo-  on  the  part  of  the  plaintiff  {or  as  may  he),  for  an  order  re- 
lffidivit^rs"to  quiring  the  defendant  A.B.  {or  as  may  he)  forthwith  to  file 
documents.  (6)  a  further  and  better  affidavit,  as  to  the  possession  of  docu- 
ments, pursuant  to  the  order  dated  the        day  of  ,  19     ; 
and  that  the  said  defendant  {or  as  may  he)  may  be  ordered 
to  pay  the  costs  of  this  application  on  the  ground  that  the 

(o)  It  has  been  the  practice  heretofore  to  allow  documents  produced 
to  be  inspected  by  the  opposite  party,  and  indeed  by  any  party  choosing 
to  search  the  files,  without  notice  to  the  party  producing.  When,  how- 
ever, the  party  producing  considers  the  documents  produced  of  such 
a  character  that  their  inspection  by  persons  other  than  parties  to  the 
suit,  or  their  solicitors,  would  be  a  prejudice  to  him,  semble  he  would 
have  a  right  to  insist  that  the  inspection  should  only  be  allowed  on 
notice  to  him,  in  order  that  he  might  have  the  opportunity  of  being 
present  at  the  inspection.  Notice  to  this  efifect  should  be  given  to 
the  officer  with  whom  the  documents  are  left  as  well  as  to  the  oppo- 
site party. 

(b)  This  motion  must  be  based  upon  some  admission  of  the  party, 
e.g.,  in  his  examination  for  disco v^ery,  that  he  has  documents  other 
than  those  mentioned  in  his  aflSdavit  on  production. 
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afl&davit  filed  by  him  on  the  day  of  is  insufficient 

{state  shortly  wherein  it  is  deemed  to  he  insufficient).     And 
take  notice,  (d^c.^  as  in  No.  403). 


{Formal  parts:  see  No.  902.) 

51 » 

and  upon  reading  the  order  dated  the  day  of        ,  19     ,  Order  there- 

{Order  to  produce),  and  the  affidavit  of  the  defendant  A.B.  affidrvitTs    ^ 
{or  as  may  be)  filed  the  day  of  ,19     ,  in  pursuance  held  to  be 

thereof.  insnflficient. 

1.  It  is  ordered  that  the  said  defendant  A.B.  {or  as  may 
be)  do  file  a  better  affidavit  on  production  within  days 
after  the  service  of  this  order  and  do  produce  and  leave  with 
the  {proper  officer)  upon  oath  all  deeds,  books,  papers,  writings 
and  documents  in  his  custody  or  power  relating  to  the  matters 
in  question  in  this  action,  and  do  effectually  comply  with  the 
said  order  of  the          day  of        ,  19     . 

2.  And  it  is  further  ordered,  that  the  defendant  A.B. 
{or  as  may  he)  pay  to  the  plaintiff  CD.  {or  as  may  he)  $  , 
for  the  costs  of  this  application. 

Or^  the  costs  of  this  application :  to  be  taxed. 

Or,  it  is  ordered,  that  the  costs  of  this  application  be  costs 
in  the  cause  or  costs  in  the  cause  to  the 


{Formal  parts:  see  No.  403.) 

520 

on  the  part  of  the  plaintiff  {or  as  may  be),  that  the  defendant  Notice  of  mo- 

A.B.   {or  as  may  he)  may  be  ordered  to  produce  and  leave  ^}^°"*°^^"^jP^jJ 
with  the  {proper  officer)  the  several  documents  mentioned  in  of  documents 
his  affidavit  filed  the  day  of        ,  19     ,  and  in  the  second  prSce^d!°  ^^ 

part  of  the  first  schedule  thereto  {or  as  may  be),  and  thereby 
admitted  to  be  in  his  possession  or  power,  but  which  docu- 
ments he  thereby  objects  to  produce.  And  that  the  {appli- 
cant), his  solicitors  and  agents  may  be  at  liberty  to  inspect 
and  peruse  the  said  documents,  and  take  copies  and  abstracts 
thereof  and  extracts  therefrom.  And  take  notice,  {c&c,  as  in 
No.  403). 
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{Formal  parts:  see  No.  403.) 

Sforle""'  T  *^^  P^""*  ""^  *^^  plaintiff  {or  as  may  he),  that  [describe 
deWweryoMtoi  documents;  as  thus:  all  the  documents  —  or,  the  documents 
denoSin  ^^^^^^^^^d  in  the  Schedule  hereto]  deposited  by  him  with  the 
Court,  under  >  pursuant  to  the  order  dated  the  day  of  , 

an  order.         19     ,  may  be  delivered  out  to  the  applicant.    And  take  notice, 
{(S;c.,  as  in  No.  4:03). 


522 

?eUveryoutof       deceived  the  documents  {or  as  they  may  he  descrihed  in 
deposited        the  order)  mentioned  or  referred  to  in  the  above  order. 

documents. 

Dated  this  day  of  ,  19     . 

{Signature  of  the  party  to  luhom  the  documents  are 
ordered  to  he  delivered.) 

Witness  to  the  signature 
of  the  said  A.B.: 

CD. 


{Formal  parts:  see  No.  403.) 

?°*'t * A^  ™°  ^^  behalf  of  the  defendant  for  an  order  dismissing  this  action 
action  f or "'^^ou.t  of  this  Court  with  costs,  on  the  ground  that  the  plaintiff 
failure  of  has  failed  to  comply  with  the  order  for  production  of  docu- 
produce  docu-  Clients  served  upon  him  herein.  And  take  notice,  {&c.,  as  in 
ments.  (a)         No.  525)  . 


{Formal  parts:  see  No.  403.) 
534      < 

Notice  of  mo-  on  behalf  of  the  plaintiff  for  an  order  that  the  defendant's  de- 
out"ddFenc?^  fence  herein  be  struck  out  on  the  ground  that  he  has  failed  to 
for  failure  of  comply  with  the  order  for  production  of  documents  served 
defendant  to    ^pon  him  herein.    And  take  notice  (d&c,  as  in  No.  525). 

produce  docu-     ^  .  v        7  / 

ment«.  (a) 


{Formal  parts:  see  No.  403.) 
535 

Notice  of  mo-  on  behalf  of  the  [plaintiff] ,  for  an  order  for  attachment  to 
f!,r°non.pT'^  commit  the  [defendant  A.B.]  to  the  gaol  of  the  County  or 
duction.(a)      United  Counties  in  which  the  said  [defendant]  may  be  found, 

(a)  See  Rule  473. 
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for  contempt,  in  not  producing  and  leaving  with  the  proper 
officer  in  the  Central  Office  [or  with  the  Deputy  or  Local  Eeg- 
istrar  or  Deputy  Clerk  of  the  Crown  at  ]  all  books,  deeds, 

papers,  writings  and  documents  in  his  custody  or  power, 
relating  to  the  matters  in  question  in  this  action,  and  in  not 
filing  any  affidavit  in  relation  thereto,  pursuant  to  the  order 
for  production  of  documents  dated  the  day  of  ,  served 
upon  him  in  this  cause.  And  take  notice,  that  upon  and  in 
support  of  such  motion  will  be  read  the  said  order  to  produce, 
and  the  admission  {^or  affidavit]  of  service  thereof,  and  the 
certificate  of  the  [Clerk  of  the  Crown  and  Pleas,  or  Clerk  of 
Eecords  and  Writs,  or  Deputy  Clerk  or  Deputy  or  Local  Ee- 
gistrar  at  ]   {&c.,  as  in  form  No.  403). 


{Formal  parts:  see  No.  903.) 

1.  Upon  the  application  of  the       ,  and  upon  hearing  read  Qrder  to   om- 
,  and  it  appearing  that  the  has  not  produced  before  mit  for  non- 

or  left  with  the  the  books,  deeds,  papers,  writings  and  production, 

documents  in  his  custody  or  power,  relating  to  the  matters 
in  question  in  this  action,  nor  filed  any  affidavit  relating  there- 
to, although  duly  required  so  to  do. 

2.  It  is  ordered  that  the  Sheriff  of  the  County  or  United 
Counties  in  which  the  said  may  be  found,  do  take  the 
said  into  his  custody,  and  commit  to  the  gaol  of  his 
County  or  United  Counties,  to  answer  said  contempt. 
And  it  is  further  ordered  that  a  writ  or  writs  of  attachment 
do  issue  accordingly. 

3.  And  it  is  further  ordered  that  the  do  pay  to  the  appli- 
cant his  costs  of  this  application  forthwith  after  taxation 
thereof  (or  as  may  he  ordered). 


Notice  to  Produce  Documents  referred  to  in  pleadings  of 
opposite  party.     {JRule  469.) 

In  the  High  Court  of  Justice.  .  5137' 

Between  A.B.,   Plaintiff,       Notice  requir- 
and  ing  production 

CD.,  Defendant.  £~S 

Take  notice  that  the  [plaintiff  or  defendant],  requires  you  &c.  ^6)'"^' 
to  produce  for  his  inspection  the  following  documents  referred 

(6)  Con.  Rules  1897.  Form  60. 
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to  in  your  [statement  of  claim  or  defence,  or  affidavit  dated 
the  day  of  ,  A.D.  ] . 

{Describe  documents  required.) 

X.Y., 

Solicitor  for  the 
To  Z., 

Solicitor  for 

Con.  Eules,  1888,  Form  25. 


Notice  to  inspect  Documents.       {Rule  470.) 

Notice  of  time  In  the  High  Court  of  Justice. 

by  party  pro-  Between  A.B.,  Plaintiff, 

ducing  the  and 

documents,  (a)  ^^^  Defendant. 

Take  notice  that  you  may  inspect  the  documents  mention- 
ed in  your  notice  of  the  day  of  ,  A.D.  [except 
the  deed  numbered        in  that  notice]  at  my  office  on 
day  next  the          instant,  between  the  hours  of  12  noon  and  4 
o'clock  p.m. 

Or,  that  the  [plaintiff  or  defendant]  objects  to  giving  j'^ou 

inspection  of  the  documents  mentioned  in  your  notice  of  the 

day  of  ,  A.D.       on  the  gjround  (state  the  ground)  : 

Dated,  &c. 

X.F., 

Solicitor  for  the 

Con.  Eules,  1888,  Form  25. 


(Formal  parts:  see  No.  403.) 

53S)       for  an  order  that  the  or  his  solicitor  or  agent  shall  be  at 

Notice  of^  mo^  j^l3gj.^y  ^q  inspect  and  take  copies  of  and  extracts  from  the 
d^uments.  (b)  following?  documents,  namely  ,  referred  to  in  the  state- 

ment of  claim  [or  in  the  affidavit  of  sworn  herein,  if 

necessary  and  that  all  proceedings  in  the  meantime  be  stayed] . 
And  take  notice  {c&c.,  as  in  No.  403). 

(a)  Con.  Rules  1897,  Form  61. 

(h)  May  be  given  where  inspection  pursuant  to  Notice  527  is  not 
granted:  Rule  471. 
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(Formal  parts:  see  No.  902.)  530 

that  the         shall  be  at  liberty  to  inspect  and  take  copies  of  or  0»'der  there- 
extracts  from  the  following  documents,  namely,         referred  """ 
to  in  (as  the  case  may  be),  and  that  the  do  produce  the 

said  documents  for  such  inspection  at  the  office  of  his  soli- 
citor in  the  of  between  the  hours  of  and 
in  the         noon,  on  the          day  of         next. 

[(If  necessary)     2.  It  is  further  ordered  that  all  further 
proceedings  herein  be  stayed  in  the  meantime  or,  until  the 
day  of  ]. 


Section  XV. — Payment  of  Money  and  Transfer  of 
Stock,  &c.,  into  or  out  op  Court. 


531 


For  praecipe  for  direction  to  hank  to  receive  money,  see  Praecipe  for 

AT /I    QQO  direction  to 

^^0.6yV.  bank  to  re- 

eeive  money. 

533 

Supreme  Court  of  Judicature  Direction  to 

High  Court  of  Justice                   No.  .              e'dvelrey. 
[or  Court  of  Appeal]. 


To  the  Manager  of  the  Canadian  Bank  of  Commerce : 

Eeceive  from  the  sum  of  dollars,  and 

place  the  same  to  the  credit  of  this  account,  under  order  of 
the  High  Court  of  Justice  [or  Court  of  Appeal],  dated 
day  of  ,  19     . 

Toronto  day  of  ,  19     . 

Signature  of  Accountant, 

or  local  officer  issuing  direction. 


Receipt  accompanying  the  above. 

Canadian  Bank  of  Commerce, 
Toronto  day  of 


19 


533 

Receipt  ac- 
Cuinpanyiiig  a 
direction. 


No. 

This  is  to  certify  that  has  this  day  paid  into  this 

bank  to  the  credit  of  this  account  in  theHigh  Court  of  Justice 
[or  Court  of  Appeal]  the  sum  of  dollars. 

Order  (date.) 

(Signature  of  hanJc  officer.) 
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„  ^  (Formal  parts:  see  No.  744.) 

534 

paySto""  We,  E.F.,  of  (residence  and  addition),  and  A.B.,  of  (re- 

wife  of  fund     sidcnce  and  addition),  and  C,  his  wife,  severally  make  oath 
standing  to      ^nd  sav  as  follows : 

wife  s  separate  ^ 

Cton^RuSr        ^'  ^^®  ^^^^  ■^•■^•^  ^^^  myself  say : 

(")  1.  I  am  the  solicitor  for  the  said  deponents  A.B.,  and 

C.  his  wife,  and  I  am  well  acquainted  with  the  said  A.B.  and 

C.  his  wife  {or  as  may  he). 

2.  We  severally  say,  that  the  said  C.B.  is  the  same  person 
as  "  CD.,  an  infant,'  in  the  order  in  this  cause  [or,  matter] 
dated  the  of  ,  19  ,  named;  and  the  said  C.B.  is 
also  the  same  person  as  "  C,  daughter  of  H.  and  L.D."  (or 
as  may  he). 

And  we  the  said  A.B.  and  C,  his  wife,  for  ourselves  say: 

3.  On  the  of  ,  19  ,  we  intermarried  at 
church  at  W.,  in  the  County  of  Y.,  and  we  are  the  same  per- 
sons A.B.  and  CD.,  respectively  named  in  the  paper  writing 
now  produced  and  shewn  to  us,  and  marked  B.,  and  purport- 
ing to  be  a  certified  copy  of  an  entry  in  the  register  book  of 
marriages  kept  for  the  said  church  of  at  W.,  for  the  year 
19     ,  (or  as  may  he). 

4.  No  settlement  or  agreement  for  a  settlement  whatso- 
ever was  made  before  or  upon,  or  has  been  made  since  our 
said  marriage — If  so:  other  than  and  except  the  settlement 
lor,  agreement  for  a  settlement]  now  produced  and  shewn 
to  us,  and  marked  D.,  and  dated  the  of  ,  19     . 

5.  And  I,  the  said  A.B.,  for  myself,  say  that  I  am  willing 
that  the  moneys  standing  in  Court  to  the  credit  of  this  cause, 
to  which  my  said  wife  is  entitled,  shall  be  paid  out  to  her  (b). 
[If  there  is  no  settlement,  add: 

6.  And  I,  the  said  C.B.,  say  that  the  said  E.F.  has  ex- 
plained to  me,  and  I  am  aware  that  I  ani  entitled  to  have 
the  said  moneys  settled  upon  me  and  my  children  and  I  do 
not  desire  that  the  said  money  shall  be  so  settled. 

7.  And  I,  the  said  E.F.,  for  myself,  say  that  I  have  ex- 
plained to  the  said  C.B.,  previously  to  her  swearing  to  this 
affidavit,  that  she  is  entitled  to  have  the  said  fund,  now  in 

(a)  Where  the  sum  is  small  and  there  is  no  settlement,  a  solicitor 
need  not  join,  and  an  affidavit  by  the  husband  and  wife  in  form  of 
paragraphs  2.  3,  4,  is  all  that  is  necessary. 

(6)  If  the  wife  desires  the  fund  to  be  paid  to  her  husband,  the 
affidavit  must  be  altered  accordingly. 
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Court  in  this  cause  to  which  she  is  entitled,  vested  in  trustees 
upon  the  following  trusts,  viz. :  {state  the  trusts,  see  No.  535, 
par.  3,  and  continue:)  And  I  do  verily  believe  the  said  C.B. 
fully  understood  the  said  explanation  and  her  rights  in  the 
premises] . 

Or_,  if  there  is  a  settlement,  or  agreement  for  a  settlement , 
add: 

[And  I,  the  said  E.F.,  for  myself  further  say : 

8.  I  have  carefully  perused  the  said  settlement  [or,  agree- 
ment for  a  settlement]  dated  the  of  ,  19  ,  and  which 
is  also  now  produced  and  shewn  to  me,  and  marked  D. ;  and, 
according  to  the  best  of  my  judgment,  the  {describe  the  funds 
proposed  to  he  dealt  with)  are  not,  nor  is,  nor  are,  any  part 
or  parts  thereof  subject  to  the  trusts  of  the  said  settlement 
\^or,  agreement  for  a  settlement] ,  or  in  any  manner  comprised 
therein,  or  affected  thereby.] 


{Formal  parts:  see  No.  403.) 

on  the  part  of  C.B.,  the  wife  of  A.B.,  of  {residence  and  addi-  Notice  of  mo- 
tion),  by  E.F.,  of  {residence  and  addition),  her  next  friend  tion  for  a 

p       ,1  •  settlement,  by 

for  this  purpose:  order,  of  a 

1.  That  the  costs  of  this  application,  as  between  solicitor  on^wife  and""^^ 
and  client,  may  be  taxed :  or  ascertained  at  Chambers ;  and  children, 
may  be  paid  out  of  the  {^describe  the  fund;  as  thus:  $  , 

cash,  in  the  bank  to  the  credit  of  this  cause  or,  matter]  — 
If  to  special  account,  add:  "The  account  of  C.B.,  the  wife 
of  A.B."  {or  as  may  be). 

2.  That  the  residue  of  the  said  fund  may  be  carried  over 
to  the  credit  of  "  The  account  of  the  settlement  of  C,  the  wife 
of  A.B.,  and  her  children,"  and  be  invested  in  Court. 

3.  That  the  investments  of  such  residue  may  be  held  upon 
the  following  trusts,  namely  [state  the  trusts^  as  thus: 

Upon  trust  for  the  said  C.B.,  for  her  life,  and,  during 
any  coverture,  for  her  separate  use;  without  power 
of  anticipation; 

And  after  her  decease,  upon  trust  for  the  said  A.B., 
for  his  life; 

And  after  the  decease  of  the  survivor  of  them,  upon 
trust  for  all,  or  any  one  or  more,  exclusively  of  the 
other  or  others,  of  the  children  of  the  said  C.B.  by 
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the  said  A.B.,  or  any  future  husband,  as  she  shall  b}^ 
deed  or  will  appoint;  and  in  default  of  such  appoint- 
ment, and  in  so  far  as  no  such  appointment  shall  ex- 
tend, in  trust  for  all  the  children,  or  the  child,  of  the 
said  C.B.,  who  being  sons  or  a  son  shall  attain  the 
age  of   twenty-one  years,   or,   being  daughters   or  a 
daughter  shall  attain  that  age,  or  marry  under  that 
age;  and,  if  more  than  one,  in  equal  shares. 
And  in  case  there  shall  be  no  such  child  who,  being 
a  son,  shall  attain  the  said  age,  or,  being  a  daughter, 
shall  attain  the  said  age,  or  be  married,  then  from 
and  after  the  decease  of  the  said  C.B.^  in  trust  for  the 
said  A.B.J  his  executors,  administrators  and  assigns. 
Or,  then  in  case  the  said  C.B.  shall  die  under  cover- 
ture, in  trust  for  such  person  or  persons  as  she 
shall,  by  her  last  will,  appoint;  and  in  default  of 
such  appointment,  in  trust  for  the  next  of  kin  of 
the  said  G.B.,  according  to  the  statute  for  the  dis- 
tribution of  the  estates  of  intestates,  as  if  she  had 
never  been  married;  but  in  case  she  shall  survive 
the  said  A.B.,  then  in  trust  for  the  said  C.B.,  her 
executors,  administrators  and  assigns. 

And  that  any  of  the  said  children  who  shall  take  ap- 
pointed shares  shall  bring  such  appointed  shares  into 
hotchpot,  with  their  brothers  and  sisters,  taking  in  de- 
fault of  appointment]. 

4.  That  the  interest  from  time  to  time  to  accrue,  during 
the  life  of  the  said  C.B.,  on  the  said  moneys  may  be  paid  to 
the  said  C.B.,  on  her  separate  receipt,  until  further  order. 


(Formal  parts:  see  No.  744.) 
5S6 

Affidavit  for  1,  J  -^v^as  well  acquainted  with  A.B.,  deceased,  and  he  was 

to  theTurvi  °" '  the  person  to  whom  the  probate  of  the  will  [or,  letters  of 
vors  of  person- administration  of  the  effects]  of  CD.,  deceased,  the  person 
tiveTundTr  an  ^amed  in  the  order  dated  the  day  of  ,  was  [or, 

order  not        were]  granted  by  the  Surrogate  Court  for  the  County  of 
jS"!  *^'"™'  (^*  ^^^  ^^^^  ^^y  ^0^  oil  t^e        day  of        ,  jointly  with  E.F. 
and   G.H.:  which  probate    [or,   letters  of   administration], 
marked  X.,  is  [or,  are]  now  produced  and  shewn  to  me. 

2.  The  said  A.B.  is  also  the  person  named  in  the  certi- 
ficate of  burial  [or,  official  extract  from  the  register  of  deaths] 
hereunto  annexed. 
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{Formal  parts:  see  No.  74:4.) 

537 

1.  I  was  well  acquainted  with  A.B.,  deceased,  the  person  The  like, 

named  in  the  order  dated  the  day  of  ,  19     ,  as  one  n^^^ij^'^'Xm'' 

of  the  legal  personal  [or  real  and  personal]  representatives  of  R,lfe  7i.    ^"" 
CD.,  deceased. 

2.  The  said  A.B.  is  also  the  person  named  in  the  certifi- 
cate of  burial  [or,  official  extract  from  the  register  of  deaths] 
hereunto  annexed. 


{Formal  parts:  see  No.  744.) 

53S 

1.  I  was  well  acquainted  with  A.B.,  deceased,  the  person  Affidavit  for 
named  in  the  order  dated,  &c.,  and  late  of,  &c.  {follow  de-  payment,  &c. 
scription  in  probate  or  administration).  personal re- 

2.  Probate  of  the  will  [or,  letters  of  administration  of  ^;;^^^7^^*^;|;'^ 
the  effects]  of  the  said  A.B.  was  [or,  were]  granted  by  the  for  payment 
Surrogate  Court  for  the  County  of  {or  as  the  case  may  hig^representa- 
be),  on  the           day  of              ,  19     ?  to  CD.  and  CF.:  which  tives. 
probate   [or,  letters  of  administration],  marked  X.,  is   [or, 

are]  now  produced  and  shewn  to  me. 

3.  The  said  A.B.  is  also  the  person  named  in  the  certi- 
ficate of  burial  [or,  official  extract  from  the  registry  of  deaths] 
hereunto  annexed. 


(Formal  parts:  see  No.  744.) 

1.  A.B.,  in  the  order  made  in  this  cause    [or,  matter]  Affidavit  of  a 
dated  the  day  of  ,  19     ,  {Order  under  which  per-  l^iY4""£?the 
iodical  payment  is   made),   named    [or.   The   above   named  Accountant. 
A.B.'],  was  alive  on  the  day  of         ,19      :  as  I  know 

from   {state  means  of  knowledge;  as  thus:  having  seen  him 
on  the  last  mentioned  day,  at  {state  where). 

2.  To  the  best  of  my  knowledge,  information,  and  belief, 
the  said  A.B.  is  also  now  alive. 


{Formal  parts:  see  No.  744.) 

340 

1.  I  am  the  mother  of  the  above  named  defendant  CD.  Affidavit  that 
[or  as  may  be:  shewing  means  of  Jcnotvledge  of  deponent.']      person  entitled 

2.  The  above  named  defendant  CD.,  was  bom  on  the  in  Court  has 
day  of  ,  19     ,  and  is  now  of  the  full  a<?e  of  21  f^^'^"^  f"" 

•'  '  '  ~  age. 

vears. 
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Verification  of  Return  of  Moneys  paid  into  C.  C.  or  Surrogate 
Court.     {Rule  1232.) 

statement°by  I  hereby  solemnly  declare  that  the  annexed  statement  is  a 
Clerk  of  C.C.^  full  and  true  statement  of  the  moneys  paid  into  the  County 
of  SuTroglte  L^^^  Surrogate]  Court  of  the  County  of  ,  during  the  year 
Court,  (a)  19  ,  and  that  it  correctly  shews  the  state  of  the  various  ac- 
counts therein  mentioned  upon  the  thirty-first  day  of  Decem- 
ber last. 

(Signature)        A.B., 

Clerk,  or  Eegistrar. 

Subscribed  and  declared  before  me,  at         ,  this  day 

of  January,  19     . 

CD., 
Commissioner  for  taking  affidavits, 
or  Justice  of  the  Peace. 

Con.  Eules,  1888,  Form  217. 


Section  XVI. — Stop  Orders. 
Stop  Order.     (Rule  82.) 
542  In  the  High  Court  of  Justice. 

Stop  order,  (i)  mi      t»*-     j        •      /^i         i  /  -,    ■. 

Ine  Master  m  Chambers  {or  as  may  he) 

(Date.) 

Between  Plaintiff, 

and 

Defendant. 

1.  Upon  the  application  of  and  upon  reading  the 
affidavit  of  filed,  and  upon  hearing  the  solicitor  for 
[the  applicant]  and  the  applicant  by  his  solicitor  submitting 
to  be  bound  by  the  provisions  of  Eule  82  of  the  Consolidated 
Eules  of  the  Supreme  Court  of  Judicature. 

2.  It  is  ordered  that  any  moneys  now  standing  in  Court 
or  hereafter  to  be  paid  into  Court  to  the  credit  of  this  cause 
[or  matter]  to  which  the  (naming  the  party)  is  entitled  or 
which  may  be  directed  to  be  paid  to  him  and  any  interest 
accrued  or  to  accrue  due  thereon  be  not  paid  out  or  otherwise 
dealt  with  or  disposed  of  without  notice  to  the  said  (ap- 
plicant) . 

(a)  Con.  Rules  1897,  Form  212. 
(6)  Con.  Rules  1897,  Form  118. 
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{Formal  parts:  see  No.  1324.) 

543 

The  humble  petition  of  A.B.,  of  (residence  and  addi-  Petition  for  a 

, .      >  ^  '  ^  stop  order. 

lion), 

Sheweth  as  follows : 

1 — 3.  Shew  the  assignor's  interest  in  the  fund  in  Court: 

4.  Shew  the  assignment  to,  or  other  title  of,  the  assignee; 
as  thus:  By  an  indenture  dated  the  day  of  ,  19  , 
and  made  between  the  said  CD.,  of  the  one  part,  and  your 
petitioner  of  the  other  part,  the  said  CD.,  for  the  consider- 
ation therein  mentioned,  assigned  his  said  one-third  share  of 
the  said  $10,000  unto  your  petitioner,  his  executors,  admin- 
istrators and  assigns,  absolutely,  by  way  of  sale  [or,  mort- 
gage] ;  and  authorized  him  and  them  to  receive  and  give  dis- 
charges for  the  said  share  (or  as  may  ie). 

5.  Describe  the  present  state  of  the  fund  in  Court;  as 
thus:  The  said  sum  of  $10,000  is  now  standing  in  Court  to 
the  credit  of  this  cause,  {or  as  may  be). 

YouT  petitioner  therefore  humbly  prays  that  {describe 
the  fund  or  share  of  fund  to  be  restrained:  see  No. 
54A). 


{Formal  parts:  see  No.  403.) 

544 

on  the  part  of  A.B.,  of   {residence  and  addition),  that  the  ]\fotice  of  mo- 

[describe  the  fund  to  be  affected,   and  how  it  stands   in   the  tion  for  a  stop 
Accountant's    books,    according    to   his    certificated    as   ^^^ws-'g^^f^e^fund  in 
moneys  in  Court  to  the  credit  of  this  cause,  to  which  CD.  is  Court, 
entitled,  or,  so  much  of  the  Dominion  Stock,  or  as  the  case 
may  be],  in  which  the  sum  of  $         is  invested  in  the  name 
of  the  Accoimtant  of  the  Supreme  Court  to  the  credit  of  this 
cause,  and  to  which  [or,  the  moneys  now  invested  upon  the 
mortgage  of  CD.,  in  the  name  of  the  Accountant  of  the  Su- 
preme Court  to  the  credit  of  this  cause,  and  to  which,  (&c.~\. 
to  which  the  plaintiff  CD. — or  defendant   CD. — or  CD., 
of  (residence  and  addition)  is — if  so:  or  may  be  or  become 
— entitled,  or  any  part  thereof,  [If  so:  and  any  interest  here- 
after to  accrue  due  on  the  said  stock,  or  any  part  thereof,] 
may  not  be  transferred,  sold,  paid  out,  or  otherwise  disposed 
of  without  notice  to  the  said  A.B.    And  take  notice,  ((&c.,  as  in 
No.  403). 
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545 


(Formal  parts:  see  No.  403.) 


in  Conn. 


'h^^^^^fkf*"  d  ^^  ^^®  P^^^  ^^  ^■■^'  (residence  and  addition),  that  the  one- 
;„  r< —  third  share  to  which  the  plaintiff  CD. 

Or,  defendant  CD. — or  CD.,  of  (residence  and  addi- 
tion)— is  [//  so:  or  may  be  or  become] — entitled  of  the  (de- 
scribe the  fund,  and  cause,  &c.,  as  in  No.  544),  or  any  part 
thereof,  [If  so:  and  any  interest  accrued,  or  hereafter  to  accrue 
due  on  the  said  [moneys  or  stock],  or  any  part  thereof,]  may 
not  be  transferred,  sold,  paid  out,  or  otherwise  disposed  of 
without  notice  to  the  said  A.B.  And  take  notice,  (&c.,  as  in 
No.  403). 


546 

Affidavit  in 
support  of 
petitien  or 
motion. 


(Formal  parts:  see  No.  744.) 

1.  2.  Shew  titles  of  assignor  and  assignee:  see  No.  543, 
pars.  1. — 4. 

3.  Prove  assignor's  execution  of  the  assignment ;  as  thus: 
The  said  indenture  is  the  writing,  marked  A.,  now 
produced  and  shewn  to  me.  I  saw  the  said  CD.  execute 
the  said  indenture.  The  name  or  signature  "  ,"  sub- 
scribed to  the  said  indenture  as  one  of  the  parties  executing 
the  same,  is  of  the  proper  handwriting  of  the  said  CD. :  and 
the  name  or  signature  "  ,""  subscribed  to  the  attestation 
of  such  signature  indorsed  on  the  said  indenture,  is  of  my 
proper  handwriting  [or,  I  am  well  acquainted  with  the  hand- 
writing of  the  said  CD.,  having  seen  him  write.  The  name 
or  signature  "  ,"  subscribed  to  the  said  indenture  as  one 
of  the  parties  executing  the  same,  is  of  the  prbper  handwriting 
of  the  said  CD.] 

4.  In  the  case  of  a  petition,  prove  service  thereof,  when 
necessary. 


(Formal  parts:  see  No.  403.) 
Notice  of  mo-  OH  the  part  of  L.M 

tion  for  a 

ordS^on*"^     ^0.  544),  may  not  be  transferred,  sold,  paid  out,  or  other- 
assignment  of  wise  disposed  of  without  notice  to  the  said  L.M. :  instead  of 
iestrafning      ^'^^  ^s  directed  by  the  order  dated  the   _         day  of  _ 
party.     "       19     ,  (former  stop  order).     And  take  notice  (dc,  as  in  No. 
403). 


of  (residence  and  addition),  that  the 
(describe  the  fund  or  share  of  fund,  to  be  restrained:  see 
No. 
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{Formal  parts:  see  No.  483.) 

on  the  part  of  L.M.,  of  {residence  and  addition),  that  the  The  like, 
said  L.M.  may  be  substituted  for  A.B.  in  the  order  dated  the 
day  of  _  ,  19  ,  {former  stop  order)  named,  as  the 
person  to  whom  notice  is  to  be  given  before  any  transfer,  salfe, 
payment  out,  or  other  disposition  is  made  of  the  moneys  \^or 
stock  or  as  may  be]  in  the  said  order  mentioned.  And  take 
notice,  {(&€.,  as  in  No.  403). 


{Title — and  address:  see  No.  1324.) 

549 

The  humble  petition  of  L.M.,  of  {residence  and  ad-  Petition,  for 

dUion),  the  like  order. 

Sheweth  aai  follows : 

1.  Recite  the  existing  stop  order;  as  thus:  By  an  order 
dated  the  day  of  '  ,  19  ,  and  made  in  this  cause 
on  the  petition  [or,  on  the  application]  of  A.B.,  it  was  or- 
dered that  {set  out  so  much  of  the  order  as  imposed  the  re- 
straint). 

2.  Shew  the  title  of  the  petitioner;  as  thus:  By  an  inden- 
ture dated  the  day  of  ,  19  ,  and  made  between 
the  said  A.B.  of  the  first  part,  the  said  CD.  of  the  second 
part,  and  your  petitioner  of  the  third  part,  for  the  consider- 
ation therein  mentioned,  the  said  A.B.,  with  the  privity  of  the 
said  CD.  assigned,  and  the  said  CD.  assigned  and  confirmed, 
the  said  [one-third  share  of  the  said]  Dominion  per  cent, 
stock  [or  moneys  in  Court]  unto  your  petitioner,  his  executors, 
administrators  and  assigns,  by  way  of  absolute  sale  [or,  mort- 
gage] ;  and  thereby  authorized  him  and  them  to  receive  and 
give  discharges  for  the  same. 

S.  The  said  $  [Dominion  stock]  is  now  standing  in  the 
name  of  the  Accountant  of  the  Supreme  Court  of  Judicature 
for  Ontario,  to  the  credit  of  this  cause  {or  as  may  he). 

Your  petitioner  therefore  humbly  prays  that  [the  share 
of  the  said  CD.,  of]  the  said  $  stock  [or  as 

may  le] ,  or  any  part  thereof — If  so :  or  any  interest 
accrued  or  to  accrue  thereon  or  any  part  thereof — 
may  not  be  [transferred,  sold,]  paid  out,  or  other- 
wise disposed  of  without  notice  to  your  petitioner: 
instead  of  the  said  A.B.,  as  directed  by  the  said  order 

F— 22 
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of  the  day  of  j  19    ,  [or,  that  your 

petitioner  may  be  substituted  for  the  said  A.B.,  as 
the  person  to  whom  notice  is  to  be  given  before  any 
[transfer,  sale,]  payment  out,  or  other  disposition  is 
made  of  the  said  $  [stock  or  as  may  &g] — If  so: 

or  the  interest  accrued  or  to  accrue  due  thereon] . 


{Formal  parts:  see  No.  744.) 

550 

Affidavit  in  Shew  title  of  the  applicant:  see  No.  549,  pars.  1,  2. 

■upport  of  mo- 
tion. 3.  Prove  execution  by  the  assigning  parties;  as  thus:  The 
said  indenture  dated  the  day  of  ,  19  ,  (assign- 
ment), is  the  writing  marked  B.,  now  produced  and  shewn 
to  me.  I  saw  the  said  A.B.  and  CD.  respectively  execute  the 
said  indenture  marked  B.  The  name  or  signature  "  ,"  sub- 
scribed to  the  said  indenture  as  one  of  the  parties  executing 
the  same,  is  of  the  proper  handwriting  of  the  said  A.B.  The 
name  or  signature  "  ,"  subscribed  to  the  said 
indenture  as  another  of  the  parties  executing  the  same, 
is  of  the  proper  handwriting  of  the  said  CD.  The  name  or 
signature  "  "  subscribed  to  the  attestation 
indorsed  on  [or  appended  to]  the  said  indenture  of  the  signa- 
tures thereto  of  the  said  A.B.  and  CD.,  is  of  my  proper  hand- 
writing. [Or,  I  am  well  acquainted  with  the  handwriting  of 
the  said  A.B.  and  CD.,  respectively,  having  seen  them  write. 
The  name  or  signature  "  ,"  subscribed  to  the  said  inden- 
ture as  one  of  the  parties  executing  the  same,  is  of  the  proper 
handwriting  of  the  said  A.B.;  and  the  name  or  signature 
"  ,"  subscribed  to  the  said  indenture  as  another  of  the 
parties  executing  the  same,  is  of  the  proper  handwriting  of 
.     the  said  CD.] 

Sworn,  &c. 


(Formal  parts:  see  No.  403.) 
SSI 

Notice  of  mo-  on  the  part  of  CD.,  in  the  order  dated  the  day  of        , 

tiontodis-       jg     ^  named  [or,  C.D.,  of   (residence  and  addition)'},  thsit 
order*  *  ^  °^    the  [said]  order  dated  the  day  of  ,  19     ,  whereby 

it  was  ordered  [or,  that  so  much  of  the  order  dated  the 
day  of        ,19     ,  as  directs]  that  (recite,  concisely,  the  order, 
or  restraining  clause)  may  be  discharged — //  so:  with  costs 
to  be  paid  by  the  said  A.B.  to  the  said  CD.  And  take  notice, 
(Sc.  as  in  No.  403). 
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Section  XVII. — Consolidation  of  Actions. 

(Title  of  each  action  sought  to  he  consolidated.) 
(Formal  parts:  see  No.  403.)  55S 

on  the  part  of  the  defendant  in  each  of  the  above-mentioned  ?°*^?®°^  ™°' 

lii  •  ttjti  :i         tion  to  con- 

actions,  that  these  actions  may  be  consolidated  and  proceed  as  soiidate  ac- 
one  action.    And  that  the  plaintifE  may  be  ordered  to  pay  to  ^^°^?  brought 
the  defendant  his  costs  of  this  application  to  be  taxed.  dffendantrfn 

respect  of 

causes  of 

action  which 
might  have 
(Style  of  all  the  actions.)  .  been  included 

in  one  action. 

(Formal  parts:  see  No.  902.)  fci^«» 

1.  It  is  ordered  that  all  proceedings  be  and  they  are  here-  order  on  such 
by  stayed  in  all  the  above  actions  other  than  the  action  firstly  »  motion, 
above-mentioned  (or  as  ordered). 

2.  And  it  is  further  ordered  that  the  plaintiff  be  at  liberty 
within  days  from  this  date  to  deliver  an  amended  state- 
ment of  claim  including  therein  such  of  the  claims  in  all  the 
above  actions  as  he  may  be  advised  (according  to  the  order 
made). 

3.  And  it  is  further  ordered  that  the  costs  of 


(Title  of  each  action  sought  to  he  consolidated.) 
(Formal  parts:  see  No.  4:03.)  554 

On  the  part  of  the  defendants   in  the   above-mentioned  Notice  of  mo- 
actions,  that  these  actions  may  be  consolidated  and  proceed  soiidate^ac- 
as  one  action,  and  that  the  plaintiff  may  be  ordered  to  pay  to  tions  brought 
the  defendants  their  costs  of  this  application  to  be  taxed.  ent'defend^^'^' 

ants  on  the 
same  contract. 

(Title  of  each  action.) 

(Formal  parts:  see  No.  403.)  ic!«^ 

On  the  part  of  the  defendants  in  all  the  above-mentioned  Notice  of  mo- 
actions  that  all  further  proceedings  in  the  above-mentioned  5'°^  ^^4.1.*" 
actions  oi  A.  v.  C,  A.  v.  D.  and  A.  v.  E.,  may  be  stayed  until  stay  proceed- 
after  judgment  has  been  entered  in  the  first  above-mentioned  "^^^  ^^en 
action  of  A.  v.  B.,  the  defendants  in  the  several  other  above  tfrought'rlir^ 
mentioned  actions,  submitting  to  be  bound  and  concluded  by  ing  the  same 
the  judgment  in  the  said  action  of  A.  v.  B.  question. 
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(Title  of  each  action.) 
__  (Formal  parts:  see  No.  403.) 

tlon'iby'piain-  ^^  *^®  P^^  °-^  *^®  plaintiffs  in  all  the  above-mentioned 
tiffs  in  several  actions  respectively,  that  (the  plaintiffs  in  all  the  above-men- 
actions  raising  tioned  actions  respectively  other  than  the  action  of  A.  v.  B., 
tionTor^power  undertaking  that  the  said  action  of  A.  v.  B.  shall  be  treated  as 
to  proceed  in    a  test  action^and  shall  decide  their  rights  in  all  the  other  above- 

an  action  and  j.-         j        x •  j.-      i  •      ■    .i.  i  j   ii 

staying  others,  mentioned  actions  respectively  as  against  themselves;  and  the 
plaintiff  in  the  said  action  oi  A.  v.  B.  undertaking  that  the 
said  action  shall  be  presented  with  due  diligence)  the  time 
for  delivery  of  the  statement  of  claim  in  all  the  above  men- 
tioned actions,  except  the  said  action  ot  A.  v.  B.  may  be  en- 
larged until  fourteen  days  next  after  judgment  shall  have 
been  given  in  the  said  action  of  A.  v.  B.  on  the  trial  thereof,  or 
until  further  order,  and  in  support,  (c&c,  as  in  No.  403). 


(Title  of  each  action.) 

(Formal  parts:  see  No.  403.) 
557 

Notice  of  mo-        On  the  part  of  CD.,  the  defendant  in  each  of  the  above- 

SkiSeTver-  mentioned  actions   [or,  A.B.  the  plaintiff  in  the  first   (or, 

ai  actions  for  sccond)    above-mentioned  action]   that  the  above-mentioned 

t^^^before      actions  may  be  consolidated  and  may  henceforth  be  carried 

judgment.       on  as  if  they  were   one  action;  and  that  all  necessary  and 

proper  directions  may  be  given  as  to  the  persons  who  shall 

be  plaintiffs,  and  as  to  the  persons  who  shall  be  defendants  in 

such  consolidated  action,  and  as  to  the  conduct  and  carriage 

of  such  action,  and  that  the  costs  of  all  j^arties  of  all  the  above 

mentioned  actions,  including  the  costs  of  this  application, 

may  be  costs  in  such  consolidated  action,  and  in  support  ((&c., 

as  in  No.  403.) 


(Title  of  each  action.) 

(Formal parts :  see^o.  403.) 

Notice  of  mo-  on  behalf  of  the  above-named  defendants  (naming  the  defen- 
tion  to  con-  gants  in  each  of  the  actions)  for  an  order  that  they  shall  be 
aiSonrof*'^  tried  together,  or  for  such  other  order  as  may  be  just. 

libel,  (a)  -^ ' 

(o)  See  R.  S.  O.  1897,  c  68,  s.  14. 
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Section  XVIII. — Confession  of  Defence. 

Confession  of  Defence  arising  'pending  Action.     {Rule  295.) 

In  the  High  Court  of  Justice.  Confession  of 

Between — A.B.,  Plaintiff,    defence.  (6) 
and 
C.I).,  Defendant. 
Th3  plaintiff  confesses  the  defence  stated  in  the         para- 
graph of  the  defendant's  statement  of  defence  [or,  of  the  de- 
fendant's further  statement  of  defence]. 
Dated,  &c. 

X.Y., 
Solicitor  for  Plaintiff. 

Con.  Eules,  1888,  Form  17. 


Confession  of  Action  for  Recovery  of  Lqnd  {Rule  597).  !^«ft 

Between — A.B.,   Plaintiff,     Confession 

fi  (action  for  re- 

^^^  covery  of 

CD.,  Defendant,  land),  (c) 
I,  the  defendant  CD.,  hereby  confess  this  action  [or,  con- 
fess this  action  as  to  part  of  the  land  claimed,  namely:  de- 
scribe the  pari]. 

Dated,  &c. 

CD. 
Witness : 
X.Y., 

Solicitor  for  the  defendant,  CD. 


Section  XIX. — Discontinuance. 
Notice  of  Discontinuance.     {Rule  430.) 

In  the  High  Court  of  Justice.  Notice  of  dis- 

Between  Plaintiff,    <»«tinuance. 

and 

Defendant. 
Take  notice,  that  the  plaintiff  hereby  wholly  discontinues 
this  action  [or,  withdraws  so  much  of  h      claim  in  this  action 
as  relates  to,  &c.] 

(6)  Con.  Rules  1897,  Form  54. 
(c)  Con.  Rules  1897,  Form  55. 
id)  Con.  Rules  1897,  Form  56. 
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{If  not  against  all  the  defmdants  add  as  against  the  defendant 
CD.) 

Dated  the 


day  of  ,  19     , 

{Signed)        X.Y., 


To  Z. 


of 


Solicitor  for  the  plaintiif. 
Con.  Kules,  1888,  Form  29. 


562 

Judgment  for 
defendant's 
costs  on  dia- 
continuanoe. 
(a) 


{See  Form  No.  820.) 


563 

Notice  of  mo- 
tion by  de- 
fendant to 
stay  proceed- 
ings com- 
menced with- 
out plaintiff's 
authority.  (6) 


Section  XX. — Dismissal  or  Stay  of  Proceedings. 

{Formal  parts:  see  No.  403.) 

For  an  order  that  all  further  proceedings  in  this  action  be 
stayed  and  that  this  action  be  dismissed  on  the  ground  that 
the  same  was  commenced  and  is  being  maintained  without  the 
plaintiff's  authority,  and  that  Mr.  ,  the  solicitor 

purporting  to  act  for  the  plaintiff  herein,  do  pay  to  the  de- 
fendant his  costs  of  this  action,  including  the  costs  of  this 
application. 


{Formal  parts:  see  No.  403.) 

Notice  of  mo-        For  an  order  that  this  action  be  dismissed  on  the  ground 
tion  to  dismiss  jr^^^  j.-j^q  ^p^^  herein  purporting  to  have  been  issued  by 
writ  issued       as  solicitor  for  the  plaintiff,  was  issued  without  his  authority 
^*th°"'t     f     ^^^  ^^^^  ^^®  plaintiff  do  pay  to  the  defendant  his  costs  in  this 
the  solicitor,     action,  including  the  costs  of  this  application. 


565 

Notice  of  mo- 
tion by  a  co- 
plaintiff,  to 
strike  his 
name  out  of 
writ  issued 
without  his 
authority.  (&) 


{Formal  parts:  see  No.  403.) 

on  the  part  of  A.B.,  one  of  the  plaintiffs  named  in  the  writ 
and  proceedings  in  this  cause,  that  his  name  may  be  struck 
out  of  the  said  writ  and  proceedings :  this  action  having  been 
commenced  without  his  authority;  and  that  Mr.  CD.,  the 

(o)  Con.  Rules  1897,  Form  152. 
(6)  See  H.  &  L.  notes  to  Rule  143. 
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solicitor  by  whom  the  said  writ  was  issued,  may  be  ordered  to 
pay  to  the  said  A.B.  his  costs,  if  any,  of  this  action,  and  his 
costs  of  this  application :  to  be  taxed  as  between  solicitor  and 
client.  And  take  notice,  that  on  such  motion  will  be  read 
(<£c.,  as  in  No.  403). 


(Formal  parts:  see  No.  744). 

566 

1,  A.B.,   of    (residence  and  addition),   the    above-named  ^®^^^^j.^*j" 
plaintiff  [or,  one  of  the  above-named  plaintiffs],  make  oath  motion, 
and  say  as  follows : 

1.  On  the  of  ,  19  ,  I  for  the  first  time 
became  aware  that  the  writ  of  summons  in  this  cause  had  been 
issued  with  my  name  as  the  plaintiff  \_or,  one  of  the  plain- 
tiffs] therein. 

2.  I  am  informed  and  believe  that  the  object  of  this  action 
is  (state  object,  shortly). 

3.  Neither  Mr.  CD.,  the  solicitor  by  whom,  as  I  am  in- 
formed and  believe,  the  said  writ  was  issued,  nor  any  person 
on  his  behalf,  has  ever  been  authorized  by  me,  or  by  my  direc- 
tion, to  issue  the  same,  or  to  institute  or  prosecute  any  other 
action  or  proceeding  in  my  name,  or  on  my  behalf,  relating  to 
the  subject  matter  of  this  action.  I  have  never  consented  to 
or  acquiesced  in,  and  I  desire  to  repudiate,  this  action. 

4.  State  any  communications  had  with  the  solicitor  who 
issued  the  writ,  and  explain  the  cause  of  any  delay  in  apply- 
ing, since  deponent  discovered  thai  the  action  had  been  in- 
stituted. 


(Formal  parts:  see  No.  403. 

567 

On  the  part  of  the  defendant  A.B.,  that  the  writ  of  sum-  Notice  of  mo- 

mons  in  this  action  may  be  taken  off  the  files  of  this  Court  or  *i°P  ^  ^f-^^ 
this  action  dismissed  for  irregularity;  the  said  writ  having  nature  of  ^an 
been    issued   without   the    sanction    of    His    Majesty's    At-  information 
tomey-General  for  [Ontario]  therein  named;  and  that  C.Z>.,  to  dismisr  "'* 
the  person  named  as  the  relator  in  the  said  writ,  may  be  order-  action. 
ed  to  pay  to  the  defendant  A.B.  his  costs  of  this  action,  and  of 
this  application.    And  take  notice  ((S;c.,  as  in  No.  403.) 
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56S  {Formal  parts:  see  No.  403.) 

Notice  of  mo-  on  the  part  of  the  plaintiff,  that  this  action  be  dismissed  as 
tiff?'to  dismiss  against  the  defendant  [or,  all  the  defendants — or,  the  de- 
acticn  after  fendants  A.B.^  and  CD.],  without  costs.  And  take  notice, 
without'costs.  ^^^^  ^^  such  motion  will  be  read  ((&c.,  as  in  No.  403). 


569 


{Formal  parts:  see  No.  403.) 


Notice  oi  mo-  on  behalf  of  the  plaintiff,  that  this  action  may  be  dismissed  as 
tiff?to^disSs  against  the  defendants  A.B.  and  CD.,  with  costs;  but  without 
action  as  to  prejudice  to  the  question  how  such  costs  are  ultimately  to  be 
defendant^  boine,  as  between  the  plaintiff  and  other  defendants.  And 
after  appear-    take  noticc,  that  on  such  motion  will  be  read  {£c.,  as  in  No. 

ance,  but  403.) 

without  preju-  *' 

dice  as  to 
others. 

570  {Formal  parts:  see  No.  403.) 

Notice  of  mo-  -poT  an  order  that  all  further  proceedings  in  this  action  be 
p'roceedliT/s  stayed  pursuant  to  section  6  of  The  Arbitration  Act  (a),  and 
in  action  that  the  plaintiff  do  pay  to  defendant  his  costs  of  this  action 
trarTto  an""'    and  of  this  application.     And  take  notice  {c&c,  as  in  No.  403) . 

agreement  to 

refer  to  arbi-  

tration. 


571 


{Formal  parts:  see  No.  400  or  403.) 


Notice  of  mo-  For  an  order  that  all  further  proceedings  in  this  action  be 
tion  to  dismiss  grayed  on  the  grounds  that  the  same  is  frivolous  and  vexatious 

sbctfion  3>s  iri-  *^  ^ 

volous  and  and  an  abuse  of  the  process  of  this  Court,  and  that  the  plaintiff 
vexatious  and  ^q  pay  to  the  defendant  his  costs  of  this  action,  including  the 
the  process  of  costs  of  this  application.     And  take  notice  {^c,  as  in  No. 

the  Court.         403} . 


i^wn  {Formal  parts :  as  in  No.  403. ) 

Notice  of  mo-       JFor  an  order  ascertaining  the  amount  due  to  the  plaintiff 
tion  to  stay      ^j^  ^^vq  mortgage  in  question  for  principal,  interest  and  costs 
an  action  on  a  herein,  and  that  upon  the  payment  of  the  same  [where  the 
mortgage,  (h)  application  is  made  before  judgment  that  this  action  be  dis- 
missed.    Or  if  the  application  is  made  after  judgment  that 
all  proceedings  in  this  action  may  be  stayed].     And  take 
notice  (cfc,  as  in  No.  403). 

(a)  R.  S.  O.  1897.  c.  62.  " 

(6)    See  Rules  388,  389. 
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{Titles  of  both  suits.) 

{Formal  parts:  see  No.  403.)  f^^9 

on  the  part  of  A.B.,  the  plaintiff  in  the  first  mentioned  cause  ^on^tostay°° 
[or  CD.,  the  defendant  in  each  of  the  ahove  mentioned  causes  proceedings 
— or  as  may  be]:  in  one  of  two 

•^        -■  ,  concurrent 

1.  That  all  further  proceedings  in  the  second  mentioned  creditors' suits 
cause  may  be  stayed;  and  that  the  costs  of  E.F.,  the  plaintiff  ^ng^t  m'thf 
therein,  up  to  the  time  he  had  notice  of  the  judgment  in  the  other, 
first  mentioned  cause  dated  the  of  ,  19     ,  in- 

cluding his  costs  of  this  application,  may  be  taxed. 

Where  assets  admitted:  2.  That  such  costs  may  be  paid 
to  the  plaintiff  F.F.,  by  the  defendant  CD.  {or  as  may  he), 
out  of  the  assets  of  O.H.,  the  testator  in  the  pleadings  named; 
and  that  the  plaintiff  E.F.  may  be  at  liberty  to  go  in  under 
the  said  judgment,  and  prove  his  claim,  against  the  assets  of 
the  said  G.H. 

Or  where  assets  denied:  2.  That  the  plaintiff  E.F.  may  be 
at  liberty  to  go  in  under  the  said  judgment,  and  prove  his 
claim,  and  the  amount  of  his  said  costs,  against  the  assets  of 
the  said  G.H. 

3.  That  the  costs  of  the  defendant  CD.  of  the  second 
mentioned  action,  and  the  costs  of  the  plaintiff  A.B.,  and  the 
defendant  CD.  {or  as  may  he),  of  this  application  may  be 
costs  in  the  first  mentioned  action. 


{Formal  parts:  see  No.  403.) 


5T4 


on  the  part  of  the  defendant  A.B.,  that  this  action  may  be  tion  to disiSss 
dismissed — [if  there  are  other  defendants  add:  as  against  the  action  for 
said  defendant  A.B.]—toT  want  of  prosecution:  with  costs  to  "^^^^^^  P"""'^- 
be  paid  by  the  plaintiff  to  the  said  defendant.  And  take  notice 
{Sc,  as  in  No.  403.) 


{Formal  parts:  see  No.  403.) 

575 

on  the  part  of  the  plaintiff,  that  the  time  limited  bv  the  order  Notice  of  mo- 
dated  the  of  ,  19     ,  for  the  plaintiff  to  dc-  Jjj^J'ti'mr^v^^ 
liver  a  statement  of  claim  [serve  notice  of — or  as  may  &e],  pifintTfffor*''^ 
may  be  enlarged  to  the               of  ,  19     .    And  take  proceeding, 
notice  {£c.,  as  in  No.  403.) 
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5T6 


{Formal  parts:  see  No.  403.) 


tionTo  dismiss  on  the  part  of  the  defendants  \_or,  of  the  defendant  A.B.'\, 
action  for  non-  that  this  action  may  be  dismissed  out  of  this  Court  with  costs, 
withfn  the^'*  °^  ^^®  ground  that  a  statement  of  claim  herein  has  not  been 
time  limited     delivered  to  the  defendants  [or,  the  defendant  A.B.]  within 
by  the  Rules,   ^^ie  time  allowed  by  Eules  of  Court  for  that  purpose  (a)   [or 
that  notice  of  trial  of  this  action  has  not  been  given,  or  the 
plaintiff  has  not  proceeded  to  trial  herein  pursuant,  to  the 
Eules  in  that  behalf  (&),  if  required,  and  that  the  certificate 
of  Us  pendens  registered  against  the  lands  and  premises  in 
question  herein   may  be   ordered  to   be   vacated   and    dis- 
charged] (c). 

And  take  notice  (<£c.,  as  in  No.  403) . 


577 

Affidavit  in 
support  of  mo- 
tion. 


{Formal  parts:  see  No.  744.) 


I  am  the  defendant  in  this  cause. 
I  have  duly  appeared  in  this  action  on 


1. 

2.  I  have  duly  appeared  in  this  action  on  ?  19  * 
and  required  a  statement  of  claim  herein  to  be  delivered. 

3.  No  statement  of  claim  herein  has  been  delivered,  and 
the  time  for  delivery  thereof  expired  on  the  day 
of                      ,  19       (d). 

4.  A  certificate  of  lis  pendens  has  been  registered  against 
my  lands,  which  are  referred  to  in  the  writ  of  summons  herein, 
and  the  same  is  a  cloud  upon  my  title. 

(State  any  circumstance  shewing  detriment  to  the  de- 
fendant hy  reason  of  the  registration  of  the  lis  pendens)   {e). 

{If  the  ground  of  the  motion  is  the  failure  to  proceed 
to  trial  the  affidavit  must  state  the  facts  shewing  the  de- 
fault {b). 


(a)   Rules  243  and  432. 

(6)  Rules  483  and  434. 

(o)  See  R.  S.  O.  ISO",  c.  51.  s.  98. 

id)  See  Rule  243. 

(e)  Where  a  certificate  of  lis  pendens  has  been  registered  a  motion 
to  vacate  it  may  be  made  at  any  stage  of  the  litigation :  R.  S.  O.  1897, 
c.  51,  s.  98. 
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Order  to  Dismiss  for  want  of  Prosecution.     (Rule  432,  (S;c.) 

In  the  High  Court  of  Justice.  Pnf a^tlo't 

want  of  prose- 

The  Master  in  Chambers  (or  as  may  he).  cution.(/) 

(Date.) 

Between  Plaintiff, 

and 

Defendant. 

1.  Upon  the  application  of  ,  and  upon  reading  the 
affidavit  of  filed,  and  upon  hearing  the  solicitor 
[or  counsel]  for 

2.  It  is  ordered  that  this  action  be  and  the  same  is  hereby 
dismissed  for  want  of  prosecution,  with  costs,  including  the 
costs  of  this  application,  to  be  paid  to  the  defendant  by  the 
plaintiff,  forthwith  after  taxation. 

Con.  Eules,  1888,  Form  135. 


if)   Con.  Rules  1897,  Form  117. 


579 

Special  case, 
(a) 


CHAPTER  YII. 

SPECIAL  CASES. 

Special  Case  for  the  opinion  of  the  Court.     (Rules  372-375.) 

Special  Case. 
In  the  High  Court  of  Justice. 

Between — A.B.,  Plaintiff, 
and 
CD.,  Defendant. 

The  following  case  is  stated  for  the  opinion  of  the  Court 
under  an  order  of  the  Honourable  Mr.  Justice  dated 

the  day  of  19     ,  made  pursuant 

to  Rule  372  (or  as  the  case  may  he.  Here  state  the  material 
facts  of  the  case  bearing  upon  the  question  of  law  to  he 
decided.) 

The  question  [or  questions]  for  the  opinion  of  the  Court 
is  \pr  are] 

First— Whether,  «&c. 

Second — Whether,  &c. 

(Signatures.) 

Con.  Rules,  1888,  Form  90. 


580 


Notice  of  setting  down  Special  Case.     (Rules  372-375.) 


Notic.  of  set-  ixL  the  High  Court  of  Justice. 

ting  down,  (o)  °  < 

(")  Between— ^.S.,  Plaintiff, 

and 
CD.,  Defendant. 

Take  notice  that  have  this  day  set  down  the  special 

case   stated   in  this   action  for  argument  at  Osgoode  Hall, 
Toronto  [or,  the  report,  dated  day  of  ?  19    ? 

(a)  This  is  the  Form  given  in  Con.  Rules  1897,  Form  15,  as  the 
form  of  a  special  case  stated  in  an  action  or  proceeding. 
.     (6)  Con,  Rules  1897,  Form  67. 

(c)  See  Rule  375  as  to  persons  under  disability. 
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of  Mr.  the  Eeferee  in  this  for 

hearing  as  a  special  case]  on  the  day  of        ,  19     . 

Dated  this  day  of  »  19     • 

Plaintiff's  Solicitor, 

(or  as  the  case  may  he.) 


For  praecipe  to  set  down,  see  No.  382.  Preecipe  to  set 

down,  {d) 


SH2 

All  parties  are  sui  juris  (d).  indorsement 

CD.,  Plaintiff's  SoHcitor.      ^^^^^'^^ 
,19     . 


{Formal  parts:  see  No.  403.) 

on  the  part  of  the  plaintiff,  that  he  may  be  at  liberty  to  set  Notice  of  mo- 
down  for  hearing  the  special  case  filed  in  this  cause.     And  do°n*p2iai 
take  notice,  {<&c.,  as  in  No.  403).  case,  where  a 

A         ^j    ^u   '  J.  •  disability,  (e) 

An  affidaiAt  xn  support  accompanies. 


{Formal  parts:  see  No.  4S)Q.) 

Take  notice,  that  the  special  case  in  this  cause  will  be  Notice  that 
brought  on  for  hearing  at  Osgoode  Hall,  on  day  next,  h^i^en^set 

the  day  of  ,  19     ,  at  10  o'clock  in  the  fore-  down  for  hear- 

noon,  or  as  soon  thereafter  as  the  same  can  be  heard;  and  take^^s- 
notice,  that  if  you  do  not  attend  at  the  time  and  place  above 
named,  a  judgment  may  be  pronounced  in  your  absence. 


(d)  See  Rule  375  as  to  persons  under  disability. 

(e)  See  Rule  375  under  which  notice  would  not  seem  to  be  always 
necessary.  > 


CHAPTEE  VIII. 


585 

Notice  to  A.t- 
tornej*  Gener- 
al where  part 
of  penalty 
goes  to  the 
Crown,  (a) 


SPECIAL  PEOCEEDINGS  IN  CEETAIN  ACTIONS. 
Section  I. — Compounding  Penal  Actions. 

In  the  High  Court  of  Justice. 

Between — A.B.,  who  sues  as  well  for  the  King  as  for 
himself.  Plaintiff, 

and 

C.D.f  Defendant. 

This  action  is  brought  for  the  recovery  of  penalties  to  the 
amount  of  $  alleged  to  have  been  incurred  by  the 

defendant  under  the  Act  {mention  it),  and  it  has  been 
agreed  between  the  plaintiff  and  the  defendant  to  apply  to  the 
High  Court  of  Justice  for  leave  to  compound  this  action  upon 
the  defendant's  paying  the  sum  of  $  to  the  Crown  and 

$  to  the  plaintiff,  together  with  the  costs  of  this 

action  (according  to  the  agreement) . 

And  take  notice  that  a  motion  will  be  made  before  the 
presiding  Judge  in  Court  on  ,  the  day 

of  5  19     J  at  Osgoode  Hall,  Toronto,  at  the 

hour  of  ten  o'clock  in  the  forenoon  or  so  soon  thereafter  as 
counsel  can  be  heard,  for  leave  to  make  the  said  composition. 


Dated,  &c. 


Yours,  &c.. 
Plaintiff's  or  Defendant's  Solicitor. 


To  the  Attorney- Greneral  of  Ontario. 


5S6 

Affidavit  of 
plaintiff  in 
support. 


(Formal  parts:  as  in  Nos.  585  and  744.) 

1.  This  action  is  brought  for  the  recover^'  of,  &c.    (as 
the  case  may  Ite,  as  in  the  above  notice). 

2.  (State  the  stage  at  which  the  action  has  arrived.) 


(o)  See  Rule  436. 
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3.  It  has  been  agreed  between  me  and  the  defendant  that 
an  application  shall  be  made  to  this  Court  for  leave  to  com- 
pound the  said  action  upon  {stating  the  terms  of  the  arrange- 
ment, see  notice  above) . 

4.  What  is  above  stated  to  be  the  agreement  between  me 
and  the  said  defendant  respecting  the  compounding  of  the 
said  action  sets  forth  fully  and  truly  all  the  terms  upon  which 
it  is  proposed  that  this  action  be  compounded. 

5.  I  have  not  nor  has,  nor  have  any  other  person  or  persons 
for  my  use  received  any  sum  or  sums  of  money  for  or  on 
account  of  the  compounding  of  the  said  action,  nor  is  nor  are 
any  person  or  persons  by  my  order  or  by  my  appointment,  or 
for  my  use  or  for  the  use  of  any  other  person  or  persons  by 
my  knowledge  or  with  my  privity  or  consent  at  any  time  or 
times  hereafter,  nor  am  I  to  have  or  receive  for  or  on  account 
of  the  compounding  of  the  said  action  anything  more  than  the 
said  sum  of  $  and  the  costs  as  above  mentioned. 

N.B. — An  affidavit  of  service  of  the  notice  on  the  Attorney- 
General  should  also  be  made. 


Section  II. — Mortgage  Actions — Foreclosure^  Sale^  or 
Eedemption. 

(For  special  indorsement  on  writ  of  summons:  see  Nos. 
57-59.) 


(For  statement  of  claim:  see  No.  292  et  seq.) 


(For  Judgments:  see  Nos.  864  to  876.) 


(For  proceedings  in  the  Master's  Office:  see  Nos.  984  et  seq.) 


(Formal  parts:  see  No.  403.) 

ttST 
on  the  part  of  the  defendant  CD.  for  an  order : —  Notice  of  mo- 

tion to  stay 
1.  That  all  proceedings  may  be  stayed  in  this  action  on  proceedings 
payment  by  the  defendant  CD.  to  the  plaintiff  of  all  arrears  or  p™enTof 
[of  principal,  if  any,  and  of  interest]  now  due  upon  the  mort-  arrears, 
gage  in  the  [writ  of  summons]  mentioned  (other  than  such  as 
have  become  due  by  virtue  of  the  acceleration  clause  in  the 
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mortgage)  (a)  and  costs  to  be  taxed,  and  for  that  purpose  that 
an  account  may  be  taken  of  the  amount  of  [principal  and]  in- 
terest now  due  and  in  arrear,  and  that  the  costs  of  the  plain- 
tiff may  be  taxed. 

And  take  notice,  that  in  such  motion  will  be  read  {<S;c.,  as 
in  No.  403) . 


support. 


(Formal  parts:  see  No.  744.) 

^mnorV*^°  1.  Verify  copy  of  writ   (or  statement  of  claim,  if  any), 

and  state  of  cause. 

2.  Shew  that  the  time  for  payment  of  the  whole  principal 
and  interest  secured  hy  the  mortgage  has  not  elapsed  save 
by  reason  of  the  clause  accelerating  payment  for  default. 

3.  Shew  readiness  of  applicant  to  pay  arrears. 


{Formal  parts:  see  No.  403.)  ^ 

■KT  .7        Oil  the  part  of  the  defendant  for  an  order : — 

Wotice  of  mo-  ^ 

thTt£ie°tr^^  ^-  "^^^^^  ^P^^  payment  by  him  to  the  plaintiff  of  the 
redeem,  in  a  plaintiff^s  costs  of  this  application,  to  be  taxed,  and  upon 
foreclosure      payment  by  him  to  the  plaintiff,  on  or  before  the  day 

*''*'°"-  of  ,  19     ,  of  the  sums  of  $  and  $  , 

by  the  Master's  report,  dated  the  ,19     ,  certified 

to  be  due  to  the  plaintiff  for  interest  in  respect  of  his  mortgage 
security  therein  mentioned,  and  for  his  costs  of  this  action, 
the  time  for  the  defendant  to  redeem  the  lands  and  premises 
comprised  in  the  said  mortgage  may  be  enlarged  for  six  calen- 
dar months. 

2.  That  upon  the  aforesaid  payments  being  made,  subse- 
quent interest  may  be  computed  on  the  principal  money  due 
to  the  plaintiff  on  his  said  security,  and  his  subsequent  costs 
of  this  action  be  taxed  [If  so,  and  the  account  of  rents  directed 
by  the  judgment  dated  the  day  of  ^  19  > 
be  continued]  ;  and  the  amount  due  to  the  plaintiff  certi- 
fied ;  and  a  new  time  and  place  appointed  for  the  payment 
thereof  to  him  by  the  defendant. 

3.  That,  in  default  of  such  payment,  the  defendant  may 
be  foreclosed.    And  take  notice,  (cC-c.^  as  in  No.  403.) 

(c)  Whether  Court  has  power  to  stay  proceedings  where  there 
is  an  acceleration  clause  is  not  clear :  See  Holmested  &  Langton,  notes 
to  Rule  388. 
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(Formal  parts:  see  No.  744.) 

1.  Shew  what  efforts  have  been  made  by  applicant  to  re-  Affidavit  in 
deem  within  the  time  limited.  suppo  . 

2.  Shew  value  of  land,  and  amount  of  plaintiff's  claim. 

3.  Shew  what  prospect  applicant  has  of  redeeming  if  the 
time  for  redemption  be  extended. 


{Court,  and  shortened  style  of  cause,  see  No.  25.) 

Take  notice  that  the  plaintiff  hereby  gives  you  credit  for  ^^9^  f. 
the  sum  of  $  ,  as  a  payment  on  account  of  the  amount  "    '  '  ^*' 

found  due  to  the  plaintiff  by  the  judgment  [or  Master's  re- 
port] herein.  [The  said  sum  of  $  being  the  arrears 
of  rent  received  by  the  plaintiff  from  tenant  of  the 
mortgaged  premises  since  the  date  of  the  said  judgment  [or 
report,  or  as  the  case  may  &e.] 

And  further  take  notice  that  the  plaintiff  claims  that 
there  remains  due  to  him  in  respect  of  his  mortgage  the  sum 
of  $  ,  which  said  sum  is  the  amount  to  be  paid  by 

you  into  the  bank  at  the  ,  between  hours  of  ten 

o'clock  in  the  forenoon  and  one  o'clock  in  the  afternoon  of 
the  day  of  next,  to  the  joint  credit 

of  the  plaintiff  and  the  Accountant  of  the  Supreme  Court  of 
Judicature,  pursuant  to  the  said  judgment  [or  report]  in- 
stead of  the  amount  mentioned  therein. 

Dated,  &c. 

To  (defendant). 

(Signature.) 
Solicitor  for  the  plaintiff. 


(Formal  parts:  see  No.  902.)  '  psoo 

1.  It  is  ordered  that  it  be  referred  back  to  the  Master  of  ^^^^^  to  take 
this  Court  at  to  take  a  new  account  of  the  amount  due  to  and  appoint  a 

— — — new  day 

(a)  This  may  be  given  before  the  day  fixed  by  the  judgment  or  where  judg- 
report  for  payment  has  arrived,  where  the  state  of  the  mortgage  ac-  ment  is  for 
count  has  become  changed  by     receipts  by  the  mortgagee.     See  Con.  s^l®-  (^) 
Rule  387. 

(ft)    See  Rule  387. 
F— 23 
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the  plaintiff  [and  the  subsequent  incumbrancers]  and  to  ap- 
point a  new  day  for  redemption,  one  month  (a)  after  the  said 
Master  shall  have  made  his  report. 

2.  And  it  is  further  ordered  that  upon  the  defendant  A.B. 
paying  to  the  plaintiff  and  the  said  subsequent  incumbrancers 
the  amount  which  may  be  found  due  to  them,  at  such  time 
and  place  as  the  said  Master  shall  appoint,  that  they  do 
assign  and  convey  the  mortgaged  premises,  and  deliver  up  all 
deeds  relating  thereto  to  the  defendant  A.B.,  or  enter  up  satis- 
faction upon  the  roll  of  their  judgments,  pursuant  to  the 
judgment  in  that  behalf. 

3.  But  in  default  of  the  said  defendant  A.B.  making  such 
payments  as  aforesaid,  it  is  ordered  that  the  said  mortgaged 
premises  be  sold,  pursuant  to  the  said  judgment. 


{Formal  parts:  see  No.  902.) 

Order  to  take         1.  It  is  ordered  that  it  be  referred  back  to  the  Master  of 

and  appoint     ^^i^  Court  at  to  take  a  new  account  of  the  amount  due 

new  day  for     to  the  plaintiff,  and  to  appoint  a  new  day  for  redemption,  one 

subs^uent  ^^  ^^^^'^'^  (^)  ^ftcr  the  said  Master  shall  have  made  his  report. 

incumbrancers        2.  And  it  is  ordered  that  upon  the  defendants  (the  suhse- 

menTis"for'     quBJit  incumbrancers  who  have  proved  claims)  paying  to  the 

foreclosure,      said  plaintiff  the  amount  which  may  be  found  due  to  him  at 

such  time  and  place  as  the  said  Master  shall  appoint,  that  he 

do  assign  and  convey  the  mortgaged  premises  in  the  pleadings 

mentioned,  and  deliver  up  all  deeds  relating  thereto,  pursuant 

to  the  judgment  in  that  behalf. 

3.  But  in  default  of  the  said  defendants  making 

such  payment  as  aforesaid.  It  is  ordered  that  they  do  stand 
absolutely  debarred  and  foreclosed  of  and  from  all  right,  title 
and  equity  of  redemption  of,  in  and  to  the  said  mortgaged 
premises  as  by  the  said  judgment  directed  (b). 


5»4  (Formal  parts:  see  No.  902.) 

Order  ap-  ^  ^  ^ 

pointing  a  1^  Upon  the  application  of  the  plaintiff,  and  upon  hearing 

payment  oT     read  the  report  of  the  Master  of  this  Court  at  ,  bear- 

mortgage        ing  date  the  day  of  j  19     j  &c.,  and  the 

money  whore . 

no  new  ac-  («)    See  Rule  393, 

count  taken.  (5)    Where  the  mortgagor  is  the  party  to  redeem,  as,  e.g.,  where 

the  subsequent  incumbrancers  have  been  foreclosed,  the  order  must  be 

altered  accordingly. 
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plaintiff  waiving  the  taking  of  any  subsequent  account.    It  is 
ordered  that  the  said  defendant  do  pay  the  sum  of        , 

by  the  said  report  found  due  to  the  plaintiff,  into  the 
to  the  joint  credit  of  the  said  plaintiff  and  the  Accountant  of 
the  Supreme  Court  of  Judicature  for  Ontario,  between  the 
hours  of  ten  o'clock  in  the  forenoon  and  one  o'clock  in  the 
afternoon  of  the  day  of  ,  instead  of 

the  time  and  place  mentioned  in  the  said  report. 

2.  And  it  is  ordered  that  a  copy  of  this  order  be  served 
upon  the  said  defendant  at  least  seven  days  before  the 

said  day  of 


595 

(Formal  parts:  as  in  No.  902.)  anew  accent 

and  appoint- 

1.  Upon  the  application  of  and  upon  hearing  [^^  *  y®^  day 

lor  rGQGniD- 

the  solicitor  for  the  said  applicant    ,  and  upon  reading  (the  tion.  (c) 
affidavits  shewing  the  change  of  the  state  of  the  account), 
and  it  appearing  that  (reciting  the  receipt  of  rent  or  other 
matter  causing  the  change  in  the  state  of  the  account). 

2.  And  an  account  having  been  taken  of  the  amount  due  to 
the  for  subsequent  interest  upon  the  sum  of  $ 

the  principal  money  secured  by  mortgage      in  this 

action  since  the  time  appointed  for  payment  by  up 

to  the    day   hereinafter   appointed    for   payment,    the  same 
amounts  to  the  sum  of  $  ,  which  said  sum  being 

added  to  the  sum  of  $  ,  the  amount  found  due  by 

the  ,  they  make  together  the  sum  of  $ 

3.  And  upon  the  paying  the  said  sum  of  into 
the  of  ,  at  its  branch  or  agency 
office  in  the  of  between 
the  hours  of  ten  o'clock  in  the  forenoon,  and  one  o'clock  in 
the  afternoon,  of  the  day  of  to  the 
joint  credit  of  the  and  the  Accountant 
of  the  Supreme  Court  of  Judicature  for  Ontario ;  It  is  ordered 
that  the  said  do  assign  and  convey  the  land  and 
premises  in  the  pleadings  mentioned  free  and  clear  of  all 
incumbrances  done  by  ,  and  deliver  up  all  deeds 
and  writings  in  custody  or  power  relating  thereto 
upon  oath  to  the  said  ,  or  to  whom  may 
appoint. 

(c)   See  Con.  Rule  387. 
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4.  But  in  default  of  the  said  making  such  payment 

as  aforesaid,  it  is  ordered  that  he  be  absolutely  debarred  and 
foreclosed  of  and  from  all  right,  title  and  equity  of  redemption 
of  in  and  to  the  said  mortgaged  premises  [or,  that  the  said 
mortgaged  premises  be  sold],  as  by  the  judgment  herein 
directed. 


{Short  style  of  cause.) 
5»6 

Jg^^rwtm-    Bank  of  ,the  day  of  ,  19     .       ^ 

payment,  and        I,  manager  of  the  said  bank  at  do  hereby 

affidavit  prov-  certify  that  no  sum  of  money  was  on  the  day  of  , 

tufe.  ^^^^*     ((Zaie  of  the  judgment  or  report  taking  the  account),  or  since 
paid  into  this  bank  to  the  joint  credit  of  ,  and  of  the 

Accountant  of  the  Supreme  Court  of  Judicature  for  Ontario, 
or  to  the  credit  of  the  said  alone,  by  ,  or  by 

any  one  on  behalf. 


Witness, 


I 


(Formal  parts:  see  No.  744). 

SOT 

Affidavit  I^  ,  of  ,  in  the  County  of  , 

mInSer W  ^n^ke  oath  and  say  as  follows : 

1.  I  was  present  and  did  see  , 
of                 ,  Esquire,  sign  the  above  certificate,  on  the 

day  of  ,  19     ,  and  that  the  name  is 

of  his  proper  handwriting. 

2.  The  said  is  the  manager  of  the 
bank  at                        aforesaid. 

3.  The  name  ,  thereto  subscribed  as  the 
party  witnessing  the  same,  is  of  my  proper  handwriting. 
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{Formal  parts:  see  No.  744.) 

1.  I  have  not,  nor  hath,  nor  have  any  person  or  persons  by  Affidavit  of 
my  order  or  to  the  best  of  my  knowledge,  information  and  mortgagee  of 
belief,  for  my  use,  received  the  sum  of  ,  being  the  of'mortgage 
amount  found  due  to  me  by  the  [report  of  the  Master  (at       )  debt,  where 
or,  the  judgment]  in  this  cause,  or  any  part  thereof,  or  any  J^^t'^in^cfsses- 
security  or  satisfaction  for  the  same  or  for  any  part  thereof,  sion  (a) 

but  the  whole  of  the  said  sum  of  remains  justly  due 

and  owing  to  me  under  the  mortgage  security  in  question  in 
,this  cause. 

2.  I  am  not  now  and  since  the  date  of  the  said  mortgage 
never  have  been,  nor  hath,  nor  have  any  person  or  persons  by 
my  order,  or  for  my  use,  been  in  possession  of  the  lands  and 
premises  comprised  in  the  said  mortgage,  or  of  any  part  there- 
of, nor  in  receipt  of  the  rents,  issues  and  profits  of  the  same 
or  of  any  part  thereof. 


(Formal  parts:  see  No.  744.)  ^^-^ 

599 

1.  I  have  not,  nor  hath,  nor  have  any  person  or  persons  Affidavit  of 
by  my  order  or  to  the  best  of  my  knowledge,  information  and  of'raor^'age* 
belief,  for  my  use,  received  the  sum  of  ,  being  the  debt  by  mort- 
amount    found    due  to    me    by  the  [report  of    the  Master  ^^^?®  ^^  p°^" 
(at                  ),  or,  the  judgment]  in  this  cause,  or  any  part 

thereof,  or  any  security  or  satisfaction  for  the  same,  or  for  any 
part  thereof,  but  the  whole  of  the  said  sum  of  remains 

justly  due  and  owing  to  me  under  the  mortgage  security  in 
question  in  this  cause. 

2.  I  am  in  the  receipt  of  the  rents  and  profits  of  the  lands 
and  premises  comprised  in  the  said  mortgage;  but  I  have 
not,  nor  hath,  nor  have  any  person  or  persons  by  my  order,  or 
to  the  best  of  my  knowledge,  information  and  belief,  for  my 
use,  received  any  greater  sum  in  respect  of  the  rents,  issues 
and  profits  of  the  said  mortgaged  premises  than  the  amount 

(a)  If  payments  have  been  received  before  the  day  appointed  for 
redemption,  notice  of  credit  [See  Form  No.  591]  may  be  served  on  the 
party  ordered  to  redeem  a  reasonable  time  before  the  day  appointed 
for  redemption. — See  Rule  387.  If  notice  of  credit  be  not  served,  a 
new  account  will  have  to  be  taken  and  a  new  day  appointed  for  re- 
demption. If  payments  on  account  be  made  subsequent  to  the  day 
appointed  for  redemption,  such  payments  will  not  affect  the  plaintiff's 
right  to  a  final  order,  but  the  affidavit  must  be  varied  accordingly. 
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wherewith  I  have  been  charged  by  the  said  [Master  in  and  by 
his  said  report,  or  judgment.] 

Or,  I  am  and  have  been,  prior  to  and  ever  since  the  making 
of  the  said  [report  or  judgment]  in  the  occupation  of  the 
lands  and  premises  comprised  in  the  said  mortgage,  and  [the 
said  Master,  in  and  by  his  said  report,  has  charged  me,  or, 
I  have  been  charged  by  the  said  judgment]  with  an  occupa- 
tion rent  for  the  same  up  to  the  day  appointed  for  payment. 


{Formal  parts:  see  No.  744.) 
600 

Affidavit  of  rpj^g  above-named  plaintiff  is  residing  at  ,  out  of 

of'mortgTge     the  jurisdiction  of  this  Honourable  Court,  and  he  has  been 
debt  by  agent  residing  there  ever  since 

where  mortga- 
gee is  out  of  2.  I  am  the  duly  authorized  agent  of  the  said  plaintiff  in 
tion^'(aT  ^^  t^i^  Province,  and  by  power  of  attorney  duly  executed  by  the 
said  plaintiff  I  am  authorized  to  collect  and  receive  the 
moneys  secured  by  the  mortgage  in  question  in  this  cause,  and 
the  mortgage  deed  has  been  ever  since  and  still  is  in 
my  custody  and  possession. 

3.  I  have  not,  nor  hath,  nor  have  any  person  or  persons  by 
my  order  or  to  the  b^t  of  my  knowledge,  information  and 
belief,  for  my  use,  nor  to  the  best  of  my  knowledge,  informa- 
tion and  belief  hath  the  said  plaintiff  or  any  person  or  per- 
sons, by  his  order  or  for  his  use,  received  the  sum  of  , 
being  the  amount  found  due  to  the  said  plaintiff  by  the  [re- 
port of  the  Master  (at  ),  or  judgment]  in  this  cause 
or  any  part  thereof,  or  any  security  or  satisfaction  for  the  same 
or  any  part  thereof,  but  the  whole  of  the  said  sum  of 
remains  justly  due  and  owing  to  the  said  plaintiff  under  the 
mortgage  security  in  question  in  this  cause. 

4.  I  am  not,  and  since  the  date  of  the  said  mortgage  never 
have  been,  nor  hath  the  said  plaintiff,  nor  to  the  best  of  my 
knowledge,  information  and  belief  hath  or  have  any  person 
or  persons  by  my,  or  his  order,  or  for  my,  or  his  use,  been  in 
possession  of  the  lands  and  premises  comprised  in  the  said 
mortgage,  or  of  any  part  thereof,  or  in  receipt  of  the  rents, 
issues  and  profits  of  the  same  or  of  any  part  thereof. 

(a)  If  the  mortgagee  be  in  possession,  the  affidavit  must  be  varied 
accordingly,  see  preceding  form. 
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{Formal  parts:  see  No.  902.)  «02 

1.  Upon  the  application  of  the  ,  and  upon  hearing  Final  order  of 

read  the  judgment  [the  Master's  report],  bank  manager's  ^a^nst origin- 
certificate  and  the  affidavit  of  as  to  the  execution  al  mortgagor, 
thereof  and  the  .affidavit  of  the  plaintiff.  It  is  ordered  that 
the  defendant  do  stand  absolutely  debarred  and 
foreclosed  of  and  from  all  right,  title  and  equity  of  redemption 
of,  in  and  to  the  mortgaged  premises  in  the  writ  of  summons 
[cr  pleadings]  mentioned. 


(Formal  parts:  see  No.  902.)  603 

1.  Upon  the  application  of  the        ,  and  upon  hearing  read  for^sale  and  of 
,  It  is  ordered  that  the  lands  and  premises  in  the  plead-  foreclosure 

ings  mentioned,  or  a  competent  part  thereof,  be  sold  in  pur-  ^s^^ot^prov- 
suance  of  and  in  the  manner  directed  by  the  Judgment  in  this  ing  claims  in 
action  with  the  approbation  of  the  Master  [in  Ordinary]  of  Jesters 
this  Court  [at  ]. 

2.  And  it  is  further  ordered  that  the  defendants  (subse- 
quent incumbrancers  who  have  not  proved  claims)  do  stand  ab- 
solutely debarred  and  foreclosed  of  and  from  all  right,  title, 
interest  and  equity  of  redemption  of,  in  and  to  the  mortgaged 
premises  in  the  pleadings  mentioned. 


(Formal  parts:  see  No.  403.)  604 

on  behalf  of  the  defendant,  for  an  order  vacating  the  final  ^°*^^^  °^  ™°' 
order  of  foreclosure  obtained  by  the  plaintiff  in  this  cause,  foreclosure.'^ 
dated  the  day  of  ,  and  extending  the  time  for  the  de- 
fendant to  redeem  the  plaintiff  until  the  day  of  ,  next, 
upon  such  terms  as  to  the  Court  may  seem  just;  and  for  tak- 
ing such  further  accounts  as  may  be  necessary  in  the  premises. 
And  take  notice,  in  support  (Jc,  as  in  No.  403). 


(Formal  parts:  see  No.  744.)  •  HOIS 

1.  Explain  any  delay  which  may  have  arisen  in  making  Affidavit  in 
application.  sui^povt. 

2.  Shew  what  efforts  were  made  to  redeem  before  final 
order  obtained,  and  cause  of  their  being  fruitless. 

3.  Shew  value  of  land  and  amount  of  plaintiff's  debt. 

4.  Shew  what  prospect  the  applicant  has  of  being  able  to 
redeem  in  case  the  further  time  to  redeem  be  granted. 
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Section  III. — Specific  Performance. 


606 

Affidavit  of 
vendor  of  non- 
payment by 
vendee,  in  suit 
for  specific 
performance, 
on  motion  to 
rescind  con- 
tract. 


(Formal  parts:  see  No.  744.) 

I  have  not,  nor  hath,  nor  have  any  person  or  persons  by 
my  order,  nor  to  the  best  of  my  knowledge  and  belief,  for  my 
use,  received  the  sum  of  found  due  to  me  by  the  defendant 
CD.  by  the  judgment  [or,  Master's  report]  made  in  this 
cause,  nor  any  part  thereof,  nor  any  security  or  satisfaction 
for  the  same,  but  the  whole  amount  thereof  remains  justly 
due  and  owing  to  me  by  the  said  defendant  CD. 


60T 

Bank  certifi- 
cate of  non- 
payment. 


See  No.  596. 


(Formal  parts:  see  No.  902.) 

S'^conTract'fn        ^'  ^^  ^^  Ordered  that  the  contract  in  the  pleadings  men- 
suit  for  speci-  tioned  be  and  the  same  is  hereby  rescinded. 

2.  It  is  further  ordered  that  all  further  proceedings  in 
this  cause  be  stayed,  save  and  except  such  as  the  plaintiff  may 
be  advised  to  take  for  the  recovery  of  the  costs  already  ordered 
to  be  paid,  and  the  costs  of  this  application. 

3.  It  is  further  ordered  that  the  defendant  do  pay  to  the 
plaintiff  his  costs  of  this  application  forthwith  after  taxation 
thereof. 


fie  perform- 
ance by  yen 
dor.  (a) 


609 

Indorsement 
on  writ  of 
summons  of 
claim  for  in- 
terim ali- 
mony, &c.  (b) 


Section  IV. — Interim  Alimony. 

The  plaintiff's  claim  is  for  alimony;  and  the  plaintiff  de- 
mands as  interim  alimony,  until  the  trial  of  this  action,  the 
monthly  [or  weekly]  sum  of  ,  to  be  paid  to  her  on  the 

day  of  each  month  [or  week]  at  the  residence  of 
near  the  Village  of  ,  in  the  Township  of  ,  [or  at  the 

office  of  the  undersigned,  her  solicitor,  No.  Street  in  the 

of        ],  and  the  interim  costs  to  which  she  is  entitled  by 
the  practice  in  that  behalf. 


(a)  See  Watson  v.  Cox,  L.  R.  15  Eq.  219;  i^Sweet  v.  Meredith,  4 
Giu.  207;  FoUgno  v.  Martin,  16  Beav.  586. 
(6)    See  also  Form  No.  64. 


INTERIM    ALIMONY.  861 

{Court  and  style  of  action  as  in  the  writ.)  _ 

Take  notice  that  the  defendant  hereby  submits  to  pay  to  Notice  sub- 
the  plaintiff  [the  amount  claimed  by  the  indorsement  on  the  ™J."^^  lii^^^ 
writ  herein  for  interim  alimony  as  demanded  in  said  indorse-  irony,  (c) 
ment,  or  the  sum  of  $  per  week  payable  as  mentioned 

in  the  indorsement  on  the  writ  of  summons  herein] . 

Dated  this  day  of  A.D.  19     . 

(Signature.) 


To 

Solicitor  for  the  plaintiff. 


defendant. 
or,  Solicitor  for  defendant. 


(Court  and  style  of  action.) 


611 


Take  notice  that  the  plaintiff  accepts  as  sufficient  the  pro-  Notice  on 

,  .  i_      n   •    •      •  T  i-i-  plaintitf  M  part 

posal  as  to  payment  oi  interim  alimony  contained  m  your  accepting  de- 
notice  herein,  dated  the        day  of  A.D.  19     .  fendant's  pro- 
posal as  to 
(Signature.)  payment  of 

To  the  defendant,  Solicitor  for  the  plaintiff,      mony- 

Or  defendant's  solicitor. 


(Formal  parts:  see  No.  744.)  «12 

1.  I  am  the  solicitor  for  the  plaintiff  herein  Affidavit  to 

.  •         •,-,    l^       1  1  •     -,  1  obtain  praecipe 

2.  The  writ  oi  summons  herein  with  the  demand  indorsed  order  for  in- 
thereon  for  interim  alimony  is  now  shewn  to  me  and  marked  *®'^^™  *^>' 
Exhibit  A.  "^°^- 

3.  On  the  day  of  19  ,1  was,  as  solicitor  for 
the  plaintiff,  served  with  the  notice  now  shewn  to  me  and 
marked  Exhibit  B.  (d)  {where  necessary  add  and  in  response 
thereto  on  the  day  of  A.D.  19  , 1  caused  to  be  served 
on  the  defendant's  solicitor  the  notice  now  shewn  to  me  and 
marked  Exhibit  C]  (e). 

4.  Default  has  been  made  in  payment  of  the  interim  ali- 
mony which  became  payable  on  the  of  19  ,  under 
said  notice  and  the  demand  for  interim  alimony  indorsed  on 

(c)  See  Rule  370. 

(d)  Notice   according   to    Form   No.  610. 

(e)  Notice  Form  No.  611. 
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the  said  writ  of  summons  and  the  same  has  not  been  paid  to 
me  and  as  I  verily  believe  remains  vrholly  unpaid  (a). 

Sworn,  &c. 


ei3 

terim  alimony       -^^V  ^^  framed  from  No.  616  as  may  he  necessary  accord- 
on  prcecipe.      ing  to  the  indorsement  No.  609,  or  Notice  No.  610,  after  default 
has  been  made  in  payment  (h). 


614 


(Formal  parts:  see  No.  403.) 


Notice  of  mo-  on  behalf  of  the  plaintiff,  for  an  order  requiring  the  defend- 
ment  of  m-^'  ^^^  ^^  P^J  ^0  the  plaintiff  the  sum  of  $  per  week  for  in- 
terim alimony,  from  the  date  of  the  service  of  the  writ  of 
summons  upon  the  defendant  until  the  trial  of  this  action, 
and  also  her  interim  disbursements  up  to  and  inclusive  of  heir 
disbursements  for  the  said  order.  And  take  notice  {<&c.,  as 
in  No.  403). 


terim  ali- 
mony. 


615 

Affidavit  in 
support  prov- 
ing marriage 
where  the 
same  is  not 
admitted  by 
the  defend- 
ant. 


(Formal  parts:  see  No.  744.) 

1.  I  am  the  plaintiff  in  this  cause. 

2.  On  the'  day  of  ,  19  ,  I  was  married  to  the 
defendant  A.B.  [according  to  the  rites  and  ceremonies  of 
the  Church  of  Eome,  at  Saint  Paul's  Church,  in  the  Town 
of  ,  by  CD.,  a  priest  of  the  said  church],  or  [by  A.B., 
minister  of  the  Society,  duly  authorized  by  law  as  I 
verily  believe  to  celebrate  marriage  (or  as  may  &e)]. 

3.  That  the  paper  now  produced  to  me  and  marked  with 
the  letter  A  is  a  certificate  of  my  said  marriage. 

Proof  of  the  defendant's  means  and  the  nature  and  value 
of  his  property  should  also  he  produced. 

(Where  the  motion  hecomes  necessary  hecause  a  notice 
according  to  No.  609  has  heen  served,  hut  the  plaintiff  does 
not  accept  the  amount  proposed  as  sufficient,  the  fads  should 
he  shewn  and  the  affidavit  may  'he  framed  accordingly.) 

(a)  Where  under  terms  of  the  demand  the  alimony  was  payable 
at  the  plaintiff's  residence,  an  aflSdavit  will  have  to  be  made  by  her,  and 
in  any  case  an  affidavit  as  to  non-payment  to  her  should  also  be  filed. 

(6)    See  Rule  370. 
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(Formal  parts:  see  No.  902.) 

and  the  plaintiff  undertaking  to  set  this  action  down  and  bring  ^Hm  ali^  ^^ 
the  same  on  for  trial  at  the  next  sittings  of  this  Court  for  mony  on  mo- 
that  purpose  at  ,  where  the  trial  is  to  take  place.  *'°"- 

1.  It  is  ordered  that  the  defendant  do  forthwith  pay  to  the 
plaintiff  the  sum  of  dollars  as  and  for  arrears  of  interim 
alimony  since  the  date  of  the  service  of  the  writ  of  summons 
upon  the  said  defendant,  up  to 

2.  And  it  is  further  ordered  that  the  said  defendant  do 
on  the  day  of  19     ,  and  on         of  each  succeeding 

until  the  trial  or  other  determination  of  this  action,  pay 
to  the  plaintiff  or  to  whom  she  may  appoint  at  the 
the  sum  of  dollars  as  and  for  interim  alimony,  up  to 

the  trial  of  this  action  and  the  judgment  or  other  adjudication 
thereon. 

3.  But  in  the  event  of  any  of  the  said  days  appointed  for 
payment  falling  upon  a  Sunday  or  legal  holiday,  then  the 
said  payments  are  to  become  due  and  payable  on  the  next 
juridical  day. 

4.  And  it  is  further  ordered  that  the  defendant  do  forth- 
with pay  to  the  plaintiff  the  sum  of  dollars  as  and  for  her 
interim  disbursements  to  date. 


Section  V. — Mechanics'  Liens. 

To  (name  of  owner). 

617 

Take  notice  that  I  have  been  employed  by  (name  of  con-  ^o"?  °^  ^■ 
tracfor  hy  whom  the  person  giving  the  notice  was  employed)  contractor  to 
to  do  work  as  [a  painter  on  (or  to  supply  materials  for)]  the  "°^^®^''    „ 
building  erected  [or,  now  being  erected]  on  [give  short  de-  i897^c.i53  s.ii 
scription  of  premises,  as,  for  instance,  lot  21^  on  the  north 
side  of  Queen  Street  in  the  City  of  Toronto,  according  to 
plan  81,  registered  in  the  Eegistry  Office  of,  &c.],  and  that  the 
said  (naming  contractor)   is  indebted  to  me  for  such 

work  [and  materials,  or  as  may  he]  in  the  sum  of  $  which 
is  unpaid,  and  I  claim  a  charge  therefor  on  all  moneys  due 
by  you  to  the  said  (name  of  contractor) . 

Dated  this  day  of   '  ,  19     . 

(Signature  of  sub-contractor  giving  notice.) 
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618 

Claim  of  lien 
for  registra- 
tion. R.S.O. 
1897  c.  15.3,  s. 
17.  (a) 


A.B.  {name  of  claimant)  of  {here  state  residence  of  claim- 
ant), [if  so,  as  assignee,  of,  stating  name  and  residence  of  as- 
signor] under  The  Mechanics'  and  Wage-Earners'  Lien  Act 
claims  a  lien  upon  the  estate  of  {here  state  the  name  and  resi- 
dence of  owner  of  the  land  upon  which  the  lien  is  claimed) 
(b),  in  the  under-mentioned  land  in  respect  of  the  following 
work  [service  or  materials]  that  is  to  say  {here  g^ive  a  short 
description  of  the  nature  of  the  work  done  or  materials  fur- 
nished and  for  which  the  lien  is  claimed),  which  work  \^or 
service]  was  [or  is  to  be]  done  [or,  materials  were  furnished] 
for  {here  staie  the  name  and  residence  of  the  person  upon 
whose  credit  the  work  is  done  or  materials  furnished) ,  (c) 
on  or  before  the  day  of 

The  amount  claimed  as  due  [or  to  become  due]  is  the 
sum  of  $ 

The  following  is  the  description  of  the  land  to  be  charged 
{here  set  out  a  concise  desciiption  of  the  land  to  he  charged 
sufficient  for  the  purpose  of  registration)  {d). 

When  credit  has  been  given,  insert:  The  said  work  was 
done  [or  materials  were  furnished]  on  credit,  and  the  period 
of  credit  agreed  to  expired  [or  will  expire]  on  the  day  of 

,  19     . 


Dated  at 


this 


day  of  ,  A.D.  19     . 

{Signature  of  claimant.) 


619 

Claim  of  lien 
for  wages,  for 
registration, 
under  R.S.O- 
€.153,8.17.  (e) 


A.B.  {name  of  claimant)  of  {here  state  residence  of  claim- 
ant), [if  so,  as  assignee  of,  stating  name  and  residence  of 
assignor]  under  The  Mechanics'  and  Wage-Earners'  Lien  Act 

(a)  See  the  Mechanics'  Lien  Act,  R.  S.  O.  (1897)  c.  153,  s.  17: 
This  is  Form  1  in  the  Act. 

(b)  For  the  purpose  of  avoiding  the  difficulty  which  arose  in 
Makins  v.  Rohinson,  6  O.  R.  1,  it  might  be  well  to  insert  here,  "and 
all  persons  claiming  under  him  subsequently  to  the  {date  when  lien 
attached)." 

(c)  The  omission  of  the  particulars  referred  to  in  this  parenthesis 
by  a  sub-contractor  was  held  to  be  fatal  to  the  validity  of  the  claim; 
and  it  was  held  that  the  omission  might  be  relied  on  by  the  contractor 
through  whom  the  sub-contractor  claimed,  so  as  to  relieve  him  (the 
contractor)  from  liability  to  costs;  though  not  raised  by  the  owner: 
Wall  is  V.  Skain,  21  O.  R.  532;  but  it  is  possible  that  this  case  would 
not  be  followed  under  the  present  Act:  see  R.  S.  O.  (1897)  c.  153, 
s.  19. 

(d)  Where  the  lien  is  claimed  against  the  lands  of  a  railway 
company:  see  s.  17  (3). 

(e)  This  is  Form  2  of  the  Act. 
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claims  a  Jien  upon  the  estate  of  {here  state  the  name  and  resi- 
dence of  the  owner  of  land  upon  which  the  lien  is  claimed), 
(/)  in  the  under-mentioned  land  in  respect  of  days'  work 
performed  thereon  while  in  the  employment  of  (here  state 
the  name  and  residence  of  the  person  upon  vjhose  credit  the 
work  was  done)  on  or  before  the  day  of 

The  amount  claimed  as  due  is  the  sum  of  $ 

The  following  is  the  description  of  land  to  be  charged, 
{here  set  out  a  concise  description  of  the  land  to  he  charged 
sufficient  for  the  purpose  of  registration). 

Dated  at  this  day  of 

{Signature  of  claimant.) 


e2o 

The  following  persons  under  The  Mechanics'  and  Wage-  Claim  of  lien 
Earners'  Lien  Act  claim  a  lien  upon  the  estate  of  {here  state  severafclaim- 
the  name  and  residence  of  the  owner  of  land  upon  which  the  ants,  under  R. 
lien  is  claimed)  (c)  in  the  under-mentioned  land  in  respect  ^'9q^\  ^^^' 
of  wages  for  labour  performed  thereon  while  in  the  employ- 
ment of  {here  state  name  and  residence  or  names  and  resid- 
ences, of  employers  of  the  several  persons  claiming  the  lien). 

A.B.  of  {residence)  $  for  days'  wages. 

CD.  "  $  for  days'  wages. 

E.F.  "  $  for  days'  wages. 

The  following  is  the  description  of  the  land  to  be  charged 
{here  set  out  a  concise  description  of  the  land  to  he  charged 
sufficient  for  the  purpose  of  registration) . 

Dated  at  this  of 

{Signature  of  the  several  claimants.) 


621 

I,  A.B.,  named  in  the  above  [or  annexed]  claim,  do  make  Affidavit  veri- 
oath  that  the  said  claim  is  true.  fying  claim  for 

registration, 

Or,  We,  A.B.  and  CD.,  named  in  the  above  [or  annexed]  ".''ils.S'iT^fe) 
claim,  do  make  oath,  and  each  for  himself  says  that  the  said 
claim,  so  far  as  relates  to  him,  is  true. 


(f)  See  note   (6)   to  Form  618. 

(g)  This  is  Form  3  of  the  Act. 
(h)   This  is  Form  4  of  the  Act. 
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[Where  affidavit  made  by  agent  or  assignee  a  clause  must 
he  added  to  the  following  effect : — I  have  full  knowledge  of  the 
facts  set  forth  in  the  above  (or  annexed)  claim]. 

Sworn  before  me  (a)  at  ,  in  the 

County  of  ,  this 

day  of  ,  A.D.  19     .     ' 

Or,  the  said  A.B.  and  CD.  were  sever- 
ally sworn  before  me  at  ,  in  the 
County  of  ,  this  day  of  , 
A.D.  i9     . 

Or  J  The  said  A.B.  was  sworn  before  me 
at  ,  in  the  County  of  , 

this  day  of  ,  A.D.  19     . 


{Title  of  Court  and  cause.) 

(Formal  parts:  see  No.  123.) 

Form  of  state-        The  plaintiff,  J.E.,  is  a  builder,  carrying  on  business  m 
STctionty™  ^^  City  of  Toronto,  in  the  County  of  York,  and  tlie  plaintiff, 
contractor.       W.B.,  is  a  bricklayer,  also  carrying  on  business  in  the  said 
City  of  Toronto. 

1.  On  the  11th  day  of  November,  19  ,  the  defendant  was, 
and  she  has  ever  since  remained,  and  now  is,  the  [owner  in 
fee  simple  of  the  lands  and  or  lessee  of  certain  leasehold] 
premises  in  the  City  of  Toronto,  in  the  County  of  York,  more 
particularly  described  in  the  claim  of  lien  hereinafter  set 
forth  (&). 

2.  On  or  about  the  said  11th  day  of  November,  the  plain- 
tiffs, who  are  mechanics,  were  employed  by  the  said  defendant 
to  perform  certain  work  and  to  furnish  certain  materials  for 
the  erection  of  a  brick  hotel  upon  the  said  land  for  the  said 
defendant,  and  there  was  no  agreement  between  the  said  de- 
fendant and  the  plaintiffs  that  the  plaintiffs  should  not  be 
entitled  to  a  lien  upon  the  said  lands  and  buildings  for  the 
price  of  the  said  work  and  materials  (c). 

(a)  As  to  the  persons  before  whom  the  affidavit  may  be  sworn  :  see 
Holmested's  Mechanics'  Lien  Acts,  p.  101,  note  (t). 

(h)  If  the  lien  has  not  been  registered  before  action,  this  para- 
graph should  set  forth  the  lands  upon  which  the  lien  is  claimed,  and 
should  be  modified  accordingly. 

(c)    Rathbnrn  v.  Burgess,  17  C.  L.  J.  111. 
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3.  In  pursuance  of  the  said  employment,  the  plaintiffs  did 
do  a  large  amount  of  work  upon  and  did  furnish  large  quan- 
tities of  materials,  which  were  used  in  and  about  the  erection 
of  the  said  brick  hotel  upon  the  said,  lands,  to  the  value  of 
$18,000,  and  completed  the  same  on  the  4th  day  of  Septem- 
her,  19  ,  whereby  the  defendant  became  indebted  to  the 
plaintiffs  for  the  said  work  and  materials  in  the  said  sum  of 
$18,000. 

4.  The  sum  of  $15,000  has  been  paid  on  account  of  the 
said  sum  of  $18,000,  leaving  a  balance  of  $3,000  still  due  and 
payable  to  the  plaintiffs. 

5.  By  reason  of  being  so  employed,  and  doing  the  said 
work,  and  furnishing  the  said  materials,  as  aforesaid,  the 
plaintiffs  became  and  are  entitled  to  a  lien  on  the  estate  and 
interest  of  the  defendant  in  the  said  lands  for  the  sum  of 
$3,000,  under  the  provisions  of  "'  The  Mechanics'  and  Wage- 
Earners'  Lien  Act"  • 

{If  the  lien  has  been  registered  before  action,  proceed  as 
follows:) 

[6.  On  the  21st  day  of  September,  18  ,  the  plaintiffs, 
in  pursuance  of  the  said  Act,  caused  to  be  registered  in  the 
Eegistry  Office,  in  and  for  the  [City  of  Toronto,  or  as  may 
be]  a  claim  of  lien,  which  claim  is  in  the  words  and  figures 
following,  that  is  to  say:  (d) 

"  J.E.,  of  the  City  of  Toronto,  in  the  County  of  York, 
builder,  and  W.B.,  of  the  same  place,  bricklayer,  under  '  The 
Mechanics'  and  Wage-Earners'  Lien  Act/  claim  a  lien  upon 
the  estate  of  M.A.T.,  of  the  said  City  of  Toronto,  in  the  under- 
mentioned land,  in  respect  of  the  following  work  [and  mater- 
ials], that  is  to  say: 

To  amount  of  contract $17,000 

Bill  of  Extras! 

To  extra  stone  in  foundation 500 

"  Brick  pointing 200 

"  Second  flats  of  extra  :J-bricks  in  thick- 
ness    300 


$18,000 


(d)  WTiere  a  lien  is  registered  before  action,  it  is  necessary  that 
the  action  should  be  commenced  within  ninety  days  from  the  day  on 
which  the  work  was  completed,  or  materials  or  machinery  furnished, 
or  the  period  of  credit  mentioned  in  the  registered  claim  expired:  see 
R.   S.  O.  1897,  c.  153,  sections  24,  25. 


368  PROCEEDINGS   IN   CERTAIN   ACTIONS. 

19      . 

Dec.     1.— By  cash $2,000 

Dec.  22.— By  cash 1,000 

19     . 

Jan.    5. — By  cash 5,000 

July  6.— By  cash 7,000 

$15,000 

Balance $  3,000 

which  work  was  done  [and  materials]  were  furnished  for 
the  said  M.A.T.  between  the  1st  day  of  May,  A.D.  19  ,  and 
the  14th  day  of  September,  A.D.  19  ,  the  amount  claimed 
as  due  is  the  sum  of  $3,000 ;  the  following  is  the  description 
of  the  land  to  be  charged : — All  and  singiilar  that  certain  par- 
cel of  land  known  as  lot  3,  on  the  west  side  of  John  Street, 
as  shewn  on  the  plan  of  /.  S.  Dennis,  P.L.S.,  registered  in 
the  Eegistry  Ofl&ce  of  the  said  City  of  Toronto,  and  numbered 
D.  63. 

"  Dated  at  the  City  of  Toronto,  in  the  County  of  York, 
this  21st  day  of  September,  A.D.  19     . 

"  Witness,  1  Signed,  J.E. 

"  Signed,  J.  Barnes,   J  Signed,  W.B. 

— which  statement  was  verified  by  an  affidavit  of  the  plaintiffs* 
sworn  before  a  commissioner  for  taking  affidavits  in  the  said 
County  of  York,  as  required  by  the  said  statute.^']  (a) 

[7/  the  lien  has  not  been  registered  before  action,  proceed 
as  follows,  omitting  the  above  paragraph  6 :] 

in  respect  of  the  following  work  and  materials,  that  is  to  say, 
(set  out  particulars  of  claim  in  manner  shewn  above  in  paror 
graph  6,  and  proceed) . 

(o)  A  lien  for  services  or  wages  must  be  registered  before  or  dur- 
ing the  performance  of  the  work  or  services,  or  within  thirty  days 
after  its  completion,  or  the  last  day's  work:  see  section  22  (3),  (4),  and 
a  lien  for  any  other  work  or  for  materials  or  machinery  must  be  regis- 
tered within  thirty  days  from  the  furnishing,  or  before  or  during  the 
performance  of  the  contract,  or  the  furnishing  or  placing  the  materials: 
see  section  22  (1),  (2),  unless  the  action  be  commenced,  and  a  certifi- 
cate of  lis  pendens  he  registered  within  thirty  days  from  the  comple- 
tion of  the  work  or  delivery  of  the  materials  or  machinery,  in  which 
case  registration  of  the  claim  before  action  is  unnecessary:  see  section 
23.  Where  a  statement  of  claim  shews  that  the  registered  claim  was 
not  in  proper  form,  or  not  registered  within  the  time  limited  by  the 
Act,  the  statement  of  claim  was  formerly  demurrable:  Roberta  v. 
McDonald,  15  Ont.  80. 
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6.  The  work  mentioned  in  the  above  particulars  was  com- 
pleted on  (stating  the  true  date  of  the  completion^  which 
should  he  within  thirty  days  prior  to  the  issue  of  the  writ  :  see 
section  23),  [or,  the  said  machinery  mentioned  in  the  above 
particulars  was  supplied  [or  placed]  upon  the  said  lands  in 
the  first  paragraph  hereof  mentioned  on  {stating  when  the 
delivery  of  the  machinery  was  completed,  which  should  be  a 
day  mthin  thirty  days  prior  to  the  issuing  of  the  writ). 

6a.  A  certificate  of  lis  pendens  has  been  issued  in  this  ac- 
tion, and  duly  registered  in  the  Registry  Office  for  , 
on  the  day  of  {naming  a  day  within  thirty  days 
from  the  completion  of  the  work,  or  the  delivery  or  placing 
of  the  machinery  in  respect  of  which  the  lien  is  claimed.  (&) 

7.  The  lands  referred  to  in  the  first  paragraph  hereof, 
[and  particularly  described  in  the  said  claim,  of  lien  herein- 
before set  forth],  (c)  are  the  lands  occupied  by  and  usually 
enjoyed  with  the  said  hotel. 

The  plaintiffs  claim : 

1.  Payment  to  the  plaintiffs  forthwith  of  the  said 
sum  of  $3,000,  together  with  the  interest  thereon  and 
the  costs  of  this  action. 

2.  And  that  in  default  of  such  payment,  all  the 
estate  and  interest  of  the  defendant  in  the  said  lands 
and  buildings,  or  a  competent  part  thereof,  may  be  sold, 
and  the  proceeds  thereof  applied  in  or  towards  payment 
of  the  plaintiffs'  debt  and  the  costs  of  this  action,  pur- 
suant to  the  said  ''  The  Mechanics'  and  Wage  Earners' 
Lien  Act." 

3.  For  the  purposes  aforesaid  all  proper  directions 
to  be  given  and  accounts  taken. 

4.  Such  further  relief  as  the  nature  of  the  case  may 
require. 


{Style  of  Court  and  cause.) 
{Formal  parts:  see  No.  123.)  r2^ 

1.  On  the  11th  day  of  November,  19  ,  the  defendant,  ^"J"™  9.^  sute- 
M.A.T.,  was  and  she  has  ever  since  remained  and  now  is  the  hi^act?on  by"^ 
[owner  in  fee  simple  of  the  lands  and,  or  lessee  of  certain  sub-contract- 

— — .  or. 

(ft)  When  the  action  is  commenced  by  filing  a  statement  of  claim 
under  R.  S.  O.  1897,  c.  15.3,  s.  31  (2),  this  allegation  will  have  to  be 
omitted,  though  it  appears  to  be  one  that  must  be  proved  at  the  trial. 

(c)  The  words  in  brackets  should  be  omitted  when  the  lien  has 
not  been  registered  before  action. 

F— 24 
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leasehold]  premises  in  the  City  of  Toronto,  in  the  County  of 
York,  {if  the  plaintiff's  lien  has  been  registered,  conclude  as 
in  preceding  form,  if  not,  say)  known  and  described  as  fol- 
lows, that  is  to  say :  {set  out  description  of  land  over  which 
lien  is  claimed). 

2.  On  or  about  the  said  11th  day  of  November,  the  said 
defendant,  M.A.T.,  employed  the  defendant,  CD.,  to  perform 
certain  work  and  to  furnish  certain  materials  for  the  erection 
of  a  house  upon  the  said  land  for  the  said  defendant,  M.A.T., 
for  the  price  or  sum  of  $10,000. 

3.  The  defendant,  CD.,  accepted  the  said  employment, 
and  agreed  with  the  said  M.A.T.,  to  perform  the  said  work  and 
to  furnish  the  said  materials,  and  afterwards  employed  the 
defendant^  E.T.,  to  do  part  of  the  said  work  and  furnish  part 
of  the  materials  required  for  the  erection  of  the  said  house, 
for  the  sum  of  $1,000,  which  employment  the  defendant,  E.T., 
accepted,  and  he  agreed  with  the  said  CD.  to  do  the  work  and 
furnish  the  materials  last  referred  to  for  the  said  price  or  sum 
of  $1,000. 

4.  On  the  11th  day  of  December,  19  ,  the  defendant, 
E.T.,  employed  the  plaintiff  to  do  part  of  the  work  and  fur- 
nish part  of  the  materials  for  the  erection  of  the  said  house 
which  he  had  so  agreed  with  the  said  defendant,  CD.,  to  do 
and  furnish  as  aforesaid,  and  agreed  to  pay  the  plaintiff  there- 
for the  price  or  sum  of  $500 ;  and  there  was;  no  agreement  {a) 
between  the  plaintiff  and  the  said  M.A.T.,  that  the  plailntiff 
should  not  be  entitled  to  a  lien  for  the  work  done  and  mater- 
ials furnished  by  him,  as  hereinafter  mentioned, 

5.  The  plaintiff  accepted  the  said  employment,  and  itn 
pursuance  thereof  the  plaintiff  did  a  large  amount  of  work 
upon,  and  furnished  large  quantities  of  material  in  and  about 
the  erection  of,  the  said  house  upon  the  said  lands  to  the  value 
of  $500,  and  completed  the  said  work  and  the  delivery  of  the 
said  materials  on  the  5th  day  of  January,  19  ,  whereby  the 
defendant,  E.T.,  became  indebted  to  the  plaintiffs  for  the  said 
work  and  materials  in  the  said  sura  of  $500. 

6.  The  said  work  was  done,  and  the  said  materials  were 
furnished  by  the  plaintiff  in  accordance  with  the  terms  of  tha 
contract  or  agreement  between  the  said  defendants,  M.A.T. 
and  CD.,  and  there  is  now  due  a  large  sum  of  money  by  the 
said  M.A.T. ,  under  her  contract  with  the  said  CD.,  which  the 
plaintiff  claims  equals  or  exceeds  $ 

(o)  Rathburn  v.  Burgess,  17  C.  L.  J.  111. 
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7.  The  sum  of  $100  has  been  paid  by  the  said  E.T.  on 
account  of  the  said  sum  of  $500,  leaving  a  balance  of  $400 
still  due  and  payable  by  him  to  the  plaintiff, 

8.  By  reason  of  being  so  employed,  and  doing  the  said 
work  and  furnishing  the  said  materials  as  aforesaid,  the 
plaintiff  became  and  is  entitled  to  a  lien  on  the  estate  and  in- 
terest of  the  defendant,  M.A.T.,  in  the  said  lands  for  the  said 
sum  of  $400,  under  the  provisions  of  the  said  "  The  Mech- 
amcs'  and  Wage  Earners'  Lien  Act." 

If  the  lien  has  not  teen  registered  before  action,  proceed 
as  follows : 

9.  A  certificate  of  lis  pendens  has  been  issued  in  this  ac- 
tion and  registered  in  the  Eegistry  Office  for 

on  the  day  of  (naming  the  day,  which  should 

he  within  thirty  days  from  the  date  mentioned  in  paragraph  5 
as  the  date  of  the  completion  of  the  work,  &c.)   (h) 

[If  the  lien  has  been  registered  before  action  proceed 
as  in  paragraph  6  of  preceding  Form.] 

10.  The  lands  referred  to  in  the  first  paragraph  of  this 
statement  of  claim  [if  so,  and  parti'cularly  described  in  the 
said  claim  of  lien  hereinbefore  set  forth]  are  the  lands  occu- 
pied by  and  usually  enjoyed  with  the  said  house. 

11.  The  defendants,  CD.  and  E.T.,  have  also  done  work 
and  furnished  materials  in  and  about  the  erection  of  the 
said  house  and  are  entitled  to  liens  in  respect  thereof  upon 
the  said  lands  under  the  said  "  27ie  Mechanics'  and  Wage 
Earners'  Lien  Act." 

The  plaintiff  claims: 

1.  Payment  by  the  defendant,  E.T.,  to  the  plaintiff 
forthwith  of  the  said  sum  of  $400,  together  with  in- 
terest and  the  costs  of  this  action. 

2.  Payment  by  the  defendant,  M.A.T.,  of  the  same 
or  such  part  thereof  as  the  plaintiff,  by  virtue  of  his 
said  lien  and  charge  as  aforesaid,  is  entitled  to  receive 
from  the  said  M.A.T. 

3.  And  that  in  default  of  such  payment  by  the  said 
M.A.T.  and  the  said  E.T.,  that  all  the  estate  and  inter- 
est of  the  defendant,  M.A.T. ,  in  the  said  lands  and 
buildings,  or  a  competent  part  thereof,  may  be  sold, 

(ft)  Where  the  action  is  commenced  by  filing  a  statement  of  claim 
under  R.  S.  O.  1897  c.  153.  s.  31  (2),  this  allegation  will  have  to  be 
omitted,  though  it  appears  to  be  one  that  must  be  proved  at  the  trial. 
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and  the  proceeds  applied  in  or  towards  payment  of  the 
•  plaintiff's  debt  and  the  costs  of  this  action,  pursuant  to 
the  said  "  The  Mechanics'  and  Wage  Earners'  Lien 
Act" 

4.  For  the  purposes  aforesaid  all  proper  directions 
to  be  given  and  accounts  taken. 

5.  Such  further  relief  as  the  nature  of  the  case  may 
require. 


624 

S^chLrge'^in'''        l^'  ^^^  plaintiff  is  also  entitled  to  a  charge  upon  twenty 
15  or  20  per     'per  ceutum  of  the  value  of  the  work  done  and  materials 
^^'res°ec^"r  famished  by  the  said  {contractor)  for  the  defendant  {owner) 
wages  lien,  (a)  for  wages  for  thirty  days  {or  any  less  period)  in  priority  to 
all  other  liens,  and  in  priority  to  any  claims  by  the  defendant 
{owner)  against  the  defendant  {contractor)  for,  or  in  con- 
sequence of,  the  failure  of  the  latter  to  complete  his  contract 
with  the  defendant  {owner). 


6S5 

Form  of  claim        12.  Prior  to  the  commencement  of  the  said  work  [^or  the 
mortgagel^T^")    delivery  of  the  materials  or  machinery  aforesaid]  by  indenture 
bearing  date  the  day  of  the  defendant  {owner,  or 

other  mortgagor)  did  grant  and  mortgage  the  lands  and  pre- 
mises aforesaid  unto  the  defendant  {mortgagee)  to  secure  the 
payment  of  the  sum  of  $  ,  and  interest  at  the  rate  and  at 
the  days  and  times  therein  mentioned. 

13.  By  reason  of  the  construction,  alteration  or  repair  of  the 
building  [or  the  erection  or  placing  of  the  materials  or  mach- 
inery] upon  the  lands  aforesaid  the  selling  value  of  the  said 
lands  has  been  increased  by  the  sum  of  $  ,  and  under  the 
provisions  of  The  Mechanics'  and  Wage  Earners'  Lien  Act  the 
plaintiff  and  other  lien-holders  are  entitled  to  a  lien  upon  the 
said  lands  for  the  amount  due  to  them  to  the  extent  by  which 
the  selling  value  thereof  has  been  so  increased  in  priority  to 
the  said  mortgage, 

(a)  This  and  the  following  form  are  not  intended  as  complete 
forms,  but  merely  as  additional  clauses  to  a  statement  of  claim,  claim- 
ing a  lien.  Where  the  plaintiff's  sole  claim  is  the  relief  referred  to 
in  either  of  Forms  624  or  625  the  preliminary  part  of  the  statement 
of  claim  can  be  readily  adapted  from  the  preceding  Forms  622  and 
623.     See  section  14   (1). 

(ft)  See  note  (o)  to  Form  No.  624.     See  R.  S.  O.  (1897)  c.  1.5.3, 
s.  7   (3). 
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The  plaintiff  claims: 

1.  That  the  amount  by  which  the  selling  value  of 
the  said  lands  has  been  increased  by  the  work  done  and 
materials  furnished  by  the  plaintiff  and  other  lien- 
holders  (if  any)  entitled  to  the  benefit  of  this  action 
may  be  ascertained  under  the  order  and  direction  of 
this  Honourable  Court. 

2.  That  the  defendant  (mortgagee)  may  be  ordered 
to  pay  into  Court,  to  the  credit  of  this  action,  the 
amount  which  shall  be  found  due  to  the  plaintiff 
and  other  lien-holders  entitled  to  the  benefit  of  this 
action  in  respect  of  their  liens,  or  so  much  thereof  as 
shall  not  exceed  the  amount  by  which  the  selling  value 
of  the  said  lands  has  been  increased  by  the  construc- 
tion [alteration  or  repair]  of  the  building  [or  the  erec- 
tion or  placing  of  the  materials  or  machinery]  upon 
the  said  lands  as  aforesaid,  and  that  the  same  when 
paid  into  Court  may  be  paid  out  to  the  plaintiff  and 
such  other  lien-holders  as  are  entitled  to  share  therein, 
subject  to  the  payment  of  the  plaintiff's  costs. 

3.  That  in  default  of  the  defendant  (mortgagee) 
making  such  payment,  the  said  land  may  be  sold  freed 
from  the  said  mortgage,  and  that  the  increased  price 
which  may  be  realized  from  such  sale  by  reason  of  the 
work  done  and  materials  furnished  as  aforesaid  may  be 
ascertained,  and  that  the  same  may  be  ordered  to  be 
applied  in  payment  of  the  liens  of  the  plaintiff  and 
other  lien-holders  entitled  to  the  benefit  of  this  action, 
subject  to  the  payment  of  the  plaintiff's  costs. 


(Style  of  Court  and  Cause.)  (d). 

626 

I,  ,  make  oath  and  say,  that  I  have  read,  or  heard  Affidavit  veri- 

read,  the  foregoing  statement  of  claim  (e)  and  I  say  that  the  fying  claim  in 
facts  therein  set  forth  are,  to  the  best  of  my  knowledge  and  aii  action, 
belief,  true,  and  the  amount  claimed  to  be  due  to  me  in  respect  ""5'5'^  ^-^P- 
of  my  lien  is  the  just  and  true  amount  due  and  owing  to  me  [g)     '  ^' '  • 
after  giving  credit  for  all  the  sums  of  money  or  goods  or 
merchandise  to  which  (naming  the  debtor)  is  entitled  to  cre- 
dit as  against  me. 

59  V.  c.  35,  Sched.,  Forms  1-5. 

(c)   This  is  form  5  of  the  Act. 

id)  All  actions  to  enforce  mechanics'  liens  are  to  be  brought  in 
the  High  Court,  no  matter  what  the  amount  of  the  plaintiff's  claim 
may  be:  see  R.  S.  O.   (1897)   c.  153,  s.  31   (1). 

(e)    See  Forms  622-624. 
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{Style  of  Court  and  Cause.) 
^^T  (Date.) 

Certificate  for  ^     . 

registration,  I  certify  that  the  above-named  plaintiff  has  commenced  an 

c.°i53  ss.  23,  ^■ction  in  the  above  Court  to  enforce  against  the  following  land 
24.  (o)     '     '   {describing  it)  a.  claim  of  Mechanics'  Lien  for  $ 

60  V.  c.  15,  8 died.  A.  {76). 


Q3^  {Style  of  Court  and  Cause.) 

fen^ under  A.B.,  disputes  that  the  plaintiff  is  now  en- 

R,.S.O.  c.  153.  titled  to  a  mechanic's  lien  on  the  following  grounds :  {Setting 
•  ^^-  ^^^  forth  the  grounds  shortly.) 

{a)  The  lien  has  not  been  prosecuted  in  due  time  as  re- 
quired by  statute. 

( 6 )   That  there  is  nothing  due  to  the  plaintiff. 

(c)  That  the  plaintiff's  lien  has  been  vacated  and  dis- 
charged. 

{d)  That  there  is  nothing  due  by  {the  owner)  for  the  sat- 
isfaction of  the  plaintiff's  claim. 

Delivered  on  the  day  of  by  A.B.  in 

person,  whose  address  for  service  is  {stating  address  within 
two  miles  of  the  Court  Hou^e),  or 

Delivered  on  the  day  of  ,  by  Y.Z.,  soli- 

citors for  the  said  A.B. 

Note. — If  the  owner  does  not  dispute  the  lien  entirely 
and  only  wishes  to  have  the  accounts  tahen  lie  may  wsc  Form 
No.  629. 


{Style  of  Court  and  Cause.) 

?her?arTno*''^       4.5.  admits  that  the  plaintiff  is  entitled 

matters  dis-     to  a  lien  and  claims  that  the  folloMdng  is  a  just  and  true  state- 
puted,  or         ment  of  the  account  in  question: — 

where  the  ^ 

matters  in  dis- 

pute  are  mat- 

account  C*^)    This  is  Form  6  of  the  Act. 

under  R.S.O.  (^)    "^^'s  is  Form  7  of  the  Act. 

c.  153,  8.  31. (c)  (c)   This  is  Form  8  of  the  Act. 
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Amount  of  contract  price  for  work  contracted  to  be 
performed  by  E.F.  as  plumber  on  the  lands  in 
question  herein $500  00 

Amounts  paid  on  Account. 

June  1st,  19     ,  paid  E.F $200  00 

July  1st,  19     ,  paid   G.H.   and  I.K.,  sub- 
contractors of  E.F 100  00 

$300  00 

Balance  admitted  to  be  due $200  00 

For  satisfaction  of  lien  of  plaintiff  and  other  lien-holders 
{as  the  case  may  he)  A.B.,  before  action  tendered 

to  the  plaintiff  $  in  payment  of  his  claim  and  now 

brings  into  Court  $  ,  and  submits  that  that  amount  is 

sufficient  to  pay  the  plaintiff's  claim,  and  asks  that  this  action 
be  dismissed  as  against  him  with  costs. 

Delivered,  &c. 


(Style  of  Court  and  Cause.) 

630 

1.  A.B.,  of  ,  being  the  owner  of  the  lands  in  Affidavit  of 
question  in  this  action,  make  oath  and  say :  That  the  account  i'^^^count^ 
set  forth  in  the  foregoing  defence  is  a  just  and  true  account  under  R.S.O. 
of  the  amount  of  the  contract  price  agreed  to  be  paid  by  me  ^"      '  ^'    '^  ' 
to  E.F.  for  the  work  contracted  to  be  done  by  him  on  the  lands 

in  question. 

2.  The  said  account  also  justly  and  truly  sets  forth  the 
payments  made  by  me  on  account  thereof,  and  the  person  or 
persona  to  whom  the  same  were  made;  and  the  balance  of 
[$200]  appearing  by  such  account  to  be  still  due  and  payable 
is  the  just  and  true  sum  now  due  and  owing  by  me  in  respect 
of  my  contract  with  the  said  E.F. 

Sworn,  &c. 


(Style  of  Court  and  Cause.) 

631 

Take  notice  that  this  action  will  be  tried  at  the  Court  Notice  of  trial, 
House,  in  the  Town  of  ,  in  the  County  of  ,  on  ^^f^l  f^^^(^^ 

the  day  of  by  and  at  such  time 

and  place  the  will  proceed  to  try  the  action  and  all 

(d)  This  is  Form  9  of  the  Act. 

(e)  This  is  Form  10  of  the  Act. 
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questions  which  arise  in  or  which  are  necessary  to  be  tried  to 
completely  dispose  of  the  action  and  to  adjust  the  rights  and 
liability  of  the  persons  appearing  before  him,  or  upon  whom 
this  notice  of  trial  has  been  served,  and  at  such  trial  he  will 
take  all  accounts,  make  all  inquiries  and  give  all  directions 
and  do  all  things  necessary  to  try  and  otherwise  finally  dispose 
of  this  action,  and  of  all  matters,  questions,  and  accounts 
arising  in  said  action,  and  will  give  all  necessary  relief  to  all 
parties. 

And  further  take  notice  that  if  you  do  not  appear  at  the 
trial  and  prove  your  claim,- if  any,  or  prove  your  defence,  if 
any,  to  the  action,  the  proceedings  will  be  taken  in  your 
absence  and  you  may  be  deprived  of  all  benefit  of  the  proceed- 
ings and  your  rights  disposed  of  in  your  absence. 

This  is  a  Mechanics'  Lien  action  brought  by  the  above- 
named  plaintiff  against  the  above-named  defendants  to  enforce 
a  Mechanics'  Lien  against  the  following  lands:  {Set  out 
description  of  lands). 

This  notice  is  served  by,  &c. 


632 

Statement  of 
account  by 
lien-holders, 
not  parties  to 
the  action, 
under  R.S.O. 
c.  153  8.  49,  (a) 


19 
Jan, 
Feb. 
Oct. 


{Style  of  Court  and  Cause.) 
E.F.  Dr.  to  G.H. 

1,  To  12  doz.  brackets  $12 

3,  To  50  lbs.  of  nails 5 

3,  To  60  sheets  of  glass 40 


00 
00 
00 


$57  00 


Cr. 


19     . 

Feb. 
June 


4,  By  cash $  4  00 

5,  By  goods 20  00 


-$24  00 


$33  00 


633 

Affidavit  of 
lien-holder 
verifying 
claim  under 
R.S.O.C.  15;^, 
8.  49,  (b) 


{Style  of  Court  and  Cause.) 

I,  O.H.,  of  {address  and  occupation) ,  make  oath  and  say: 
I  have  in  the  foregoing    account    [or   in    the    account  now 

(a)  This  is  Form  11  of  the  Act. 

(b)  This  is  Form  12  of  the  Act. 
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shewn  to  me  marked  A.]  set  forth  a  just  and  true  account  of 
the  amount  due  and  owing  to  me  by  E.H.  {the  owner)  \^or 
by  E.F.,  who  is  a  contractor  with  the  defendant,  L.G.  {the 
owner), ^  of  the  lands  in  question,  and  I  have  in  the  said 
account  given  credit  for  all  sums  in  cash  or  merchandise  or 
! otherwise  to  which  the  said  E.F.  is  justly  entitled  to  credit 
in  respect  of  the  said  account  and  the  sum  of  $33  appearing 
by  such  account  to  be  due  to  me  as  the  amount  {or  balance) 
of  such  account  is  now  justly  due  and  owing  to  me. 
Sworn,  &c. 

59  V.  c.  35,  Sched.,  Forms  6-11. 


634 

In  the  High  Court  of  Justice.  undfTRs.o. 

Monday,  10th  July,  1896.      °-  ^^^'  '■^-  ^'^ 

Name  of  Judge  or  officer. 

William  Spencer,  Plaintitf, 

and 
Thomas  Burns,  Defendant. 

This  action  coming  on  for  trial  before 
in  at  upon  opening  of  the 

matter  and  it  appearing  that  the  following  persons  have  been 
dul}'  sensed  with  notice  of  trial  herein,  {set  out  names  of  all 
persons  served  with  notice  of  trial)  and  all  such  persons  {or 
as  the  case  may  he)  appearing  at  the  trial  [if  so,  and  the  fol- 
lowing persons  not  having  appeared  set  out  names  of  non- 
appearing  persons]  and  upon  hearing  the  evidence  adduced 
and  what  was  alleged  by  counsel  for  the  plaintiff /and  for 
CD.  and  E.F.  and  the  defendant  [if  so,  and  by  A.B.  appear- 
ing in  person]. 

1.  This  Court  doth  declare  that  the  plaintiff  and  the 
several  persons  mentioned  in  the  first  schedule  hereto  are  re- 
spectively entitled  to  a  lien  under  The  Mechanics'  and  Wage 
Earners'  Lien  Act,  upon  the  lands  described  in  the  second 
schedule  hereto,  for  the  amounts  set  opposite  their  respective 
names  in  the  2nd,  3rd  and  4th  columns  of  the  saio'lst  sche- 
dule, and  the  persons  primarily  liable  for  the  said  claims  re- 
spectively are  set  forth  in  the  oth  column  of  the  said  schedule. 

2.  [And  this  Court  doth  further  declare  that  the  several 
persons  mentioned  in  schedule  3  hereto  are  also  entitled  to 
some  lien,  charge  or  incumbrance  upon  the  said  lands  for  the 


(c)   This  is  Form  13  of  the  Act. 
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amounts  set  opposite  their  respective  names  in  the  4th  column 
of  the  said  schedule  3,  according  to  the  fact  (a).] 

3.  And  this  Court  doth  further  order  and  adjudge  that 
upon  the  defendant  {A.B.,  the  owner)  paying  into  Court  to  the 
credit  of  this  action  the  sum  of  ^'J  (gross  amount  of 
liens  in  schedules  1  and  3  for  which  the  owner  is  liable)  on  or 
before  the  day  of  next,  that  the  said  liens 
in  the  said  1st  schedule  mentioned  be  and  the  same  are  hereby 
discharged,  [and  the  several  persons  in  the  said  3rd  schedule 
are  to  release  and  discharge  their  said  claims  and  assign  and 
convey  the  said  premises  to  the  defendant  (owner)  and  deliver 
up  all  documents  on  oath  to  the  said  defendant  (owner)  or  to 
whom  he  may  appoint]  and  the  said  moneys  so  paid  into 
Court  are  to  be  paid  out  in  payment  of  the  claims  of  the  said 
lien-holders  [if  so,  and  incumbrancers] .  -^ 

4.  But  in  case  the  said  defendant  (owner)  shall  make  de- 
fault in  paynient  of  the  said  moneys  into  Court  as  aforesaid, 
this  Court  d»m  order  and  adjudge  that  the  said  lands  be  sold 
with  the  approbation  of  the  Master  of  this  Court  at  >^  ('&) 
and  that  the  purchase  money  be  paid  into  Court  to  the  credit 
of  this  action,  and  that  all  proper  parties  do  join  in  the  con- 
veyances as  the  said  Master  shall  direct. 

5.  And  this  Court  doth  order  and  adjudge  that  the  said 
purchase  money  be  applied  in  or  towards  payment  of  the 
several  claims  in  the  said  1st  [and  3rd]  schedule  [s]  mention- 
ed as  the  said  Master  shall  direct,  witli  subsequent  interest -jj 
and  subsequent  costs  to  be  computed  and  taxed  by  the  said'^ 
Master. 

6.  And  this  Court  doth  further  order  and  adjudge  that  in 
case  the  said  purchase  money  shall  be  insufficient  to  pay  in 
full  the  claims  of  the  several  persons  mentioned  in  the  said  1st 
schedule,  the  persons  primarily  liable  for  such  claims  as 
shewn  in  the  said  1st  schedule  do  pay  to  the  persons  to  whom 
they  are  respectively  primarily  liable  the  amount  remaining 
due  to  such  persons  forthwith  after  the  same  shall  have  been 
ascertained  by  the  said  Master. 

7.  [And  this  Court  doth  declare  that  have  not 
proved  any  lien  under  The  Mechanics'  and  Wage  Earners' 

(a)  Here  may  b^e  added  when  necessary  ["  and  they  are  entitled 
to  priority  in  the  ordei"  in  which  their  claims  are  set  out  in  the  said 
schedule "    or    "  and    they    are     entitled   to   rank  pari  passu  "  or  as 

(6)  When  the  action  is  tried  by  a  local  Judge,  or  any  of  the  oflS- 
cers  mentioned  in  section  33,  the  reference  here  directed  should  be  to 
tho  local  Judge  or  officer  pronouncing  the  judgment:  see  section  35  (1). 
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Lien  Act,  and  that  they  are  not  entitled  to  any  such  lien,  and 
this  Court  doth  order  and  adjudge  that  the  claims  of  liens  re- 
spectively registered  by  them  against  the  lands  mentioned  in 
the  said  2nd  schedule  be  and  the  same  are  hereby  discharged, 
according  to  the  fact.} 


Schedule  1 


Names  of  lien-holders 

entitled  to 

mechanics'  liens. 


si 


Amount  of 

debt 

and  interest 

(if  any). 


W 


Costs. 


Total. 


'^ 


Names  of 
primary  debtors. 


P. 


(Signature  of  officer  issuing  judgment.) 


Schedule  2. 
The  lands  in  question  in  this  matter  are 
(Set  out  hy  a  description  sufficient  for  registration  purposes.) 
(Signature  of  officer  issuing  judgment.) 
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Schedule  3. 


Names  of  persons  entitled 

to  incumbrances 

other  than  mechanics'  liens. 


Amount  of  debt 

and  interest 

(if  any). 


Costs. 


Total. 


{Signature  of  officer  issuing  judgment.) 
60  V.  c.  24,  Form  12. 


635 

Certificate 
vacating  lien, 
(a) 


(Style  of  Court  and  Cause.) 

[Date.) 

I  certify  that  the  defendant  A.B.  (the  owner)  has  paid 
into  Court  to  the  credit  of  this  cause  all  money  due  and  pay- 
able by  him  for  the  satisfaction  of  the  liens  of  the  plaintiff 
and  E.F.,  G.H.,  I.J.,  and  K.L.,  and  their  liens  are  hereby 
vacated  and  discharged  so  far  as  the  same  affect  the  following 
lands  {describe  lands). 

{Signature  of  Master  or  Referee.) 


636 

Certificate 
vacating  lien. 
(6) 


(Style  of  Court  and  Cause.)       , 

(Date.) 

I  certify  that  I  have  inquired  and  find  that  the  plaintiff 
is  not  entitled  to  a  mechanics'  lien  upon  the  lands  of  the  de- 
fendant A.B.  (the  owner)  and  his  claim  of  lien  is  hereby 
vacated  and  discharged  so  far  as  the  same  affects  the  following 
lands  (describe  lands). 

(Signature  of  Master  or  Referee.) 

59  V.  c.  35,  Schedule,  Forms  13,  U. 


(a)  This  is  Form  14  of  the  Act. 
(ft)  This  is  Form  15  of  the  Act. 
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I  (name  of  lien-holder)  acknowledge  to  have  received  from  Form  of 
{name  of  "  owner  "  or  other  person  making  payment)  $         in  chTrge  of 
full  discharge  of  my  mechanics'  lien  as  a  [contractor  or  sub-  registered  lien 
contractor,  as  the  case  may  he]  upon  lot  {give  short  descrip- "-^^^^^  ^'27^' 
tion   of   land  sufficient   for  registration   purposes,   e.g.,  the 
westerly  40  feet  of  lot  36,  on  the  north  side  of  Street, 

according  to  plan  No.  ,  registered  in  the  City  of  ) . 

Dated  this  day  of  ,  19     . 

{Signature  of  lien-holder.) 
Witness  : 

{Signature  of  witness.) 


receipt. 


63S 

County  of  Formofaffida- 

m         -x  I  vit  verifying 

To  Wit :  '  ..„.ir.f. 

In  the  matter  of  "  The  Mechanics'  and  Wage-Earners^  Lien 

Act." 

I,  ,  of  {state  residence  and  occupation)  make 

oath  and  say : 

1.  I  was  personally  present,  and  did  see  {name  of  lien- 
holder  giving  receipt)  duly  sign  the  above  [or  annexed  or 
within^  as  the  ca^e  may  be]  written  receipt. 

2.  That  I  well  know  the  said  {name  of  lien-holder,  and 
the  said  receipt  was  signed  by  him  at  the  {state  place  where 
receipt  signed.) 

{Signature  of  deponent.) 
Sworn  before  me,  at  | 
,  this  c 

day  of  .1 

(Signature  of  commissioner.)  (c). 

A  Commissioner,  (&c. 


To  Mr.  {name  of  owner). 

639 

Take  notice  that  I  claim  to  be  a  lien -holder  under  The  Demand  of 
Mechanics'  and  Wage-Earners'  Lien  Act  upon  {describe  short-  terms  of  eon- 
ly  the  premises  in  question)  under  a  contract  made  by  me  with  r|s.*o"i897  c 
C.D.   {name  of  contractor)   and  I  do  hereby  require  you  to  153,  s.  29. 

(c)  The  affidavit  may  be  sworn  before  a  commissioner  for  taking 
affidavits,  see  R.  S.  O.  (1897)  c.  74.  s.  12:  or  possibly  before  a  notary 
public:  see  R.  S.  O.   (1897)   c.  175,  ss.  3,  4. 
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furnish  me  with  the  terms  of  the  contract  or  agreement  exist- 
ing between  you  and  the  said  CD.  in  reference  to  [the  build- 
ing or  the  carpenter  work  of  the  building  now  being  erected 
upon  the  said  premises,  or  as  may  be]  and  the  amount  overdue 
and  unpaid  upon  such  contract,  pursuant  to  section  29  of  The 
Mechanics'  and  Wage-Earners'  Lien  Act. 

Dated,  &c. 

(Signature  of  lien-holder.) 


.  (Formal  parts:  see  No.  908.) 

locutory '"  ^^  ^^^  the  plaintiff  [in  person  or  by  his  counsel]  undertaking 
injunction  to  abide  by  any  order  this  Court  may  make  as  to  damages  in 
Temova/li  ^asc  this  Court  shall  hereafter  be  of  opinion  that  the  defen- 
buildings,  etc.  dant  [or  defendants,  or  any  or  either  of  them]  shall  have  sus- 
tained any  bv  reason  of  this  order  which  the  plaintiff  ought  to 
pay. 

This  Court  doth  order  that  the  defendant,  his  [or  the 
defendants,  their]  servants,  workmen  and  agents  be  and  they 
are  hereby  restrained  until*  the  day  of  next, 

and  until  any  motion  which  may  on  that  day  be  made  to  con- 
tinue this  *  injunction  shall  have  been  disposed  of,*  from 
moving  from  the  premises  known  as  and  being  (describe  lands 
subject  to  lien)  any  of  the  buildings,  erections,  material  or 
machinery  now  standing,  lying  or  being  thereon,  (a) 


g^j  (Formal  parts:  see  No.  908.) 

iVun  t^o  ^^^  Court  doth  order  and  adjudge  that  the  defendant,  his 

^antedTt       [or  defendants,  their]  servants,  workmen  and  agents,  be,  and 
trial,  restrain-  they  are    hereby,   restrained    from   removing  from   off  the 
bmld^ngsl^^  °^ premises  known  as  and  being  (describe  lands  subject  to  lien) 
etc.    [b)  '        any  of  the  buildings,  erections,  material  or  machinery  now 
standing,  lying  or  being  thereon  until  the  liens  of  the  plain- 
tiff and  other  lien-holders  entitled  to  the  benefit  of  this  action 
upon  the  said  lands  shall  have  been  satisfied,  or  this  Court 
shall  make  other  order  to  the  contrary. 

(a)  Where  the  injunction  is  subsequently  continued  to  the  trial 
the  order  may  be  in  a  similar  form  to  the  above,  substituting  for  the 
words  between  the  *  *  the  words  "  the  trial  or  other  final  disposi- 
tion of  this  action." 

(6)  This  form  is  only  suitable  to  be  inserted  in  a  judgment.  For 
form  of  an  interlocutory  injunction  granted  pending  the  action  see 
Form  No.  640. 
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{Formal  parts:  see  No.  902.) 

643 

Upon  the  application  of  {owner)  in  presence  of  the  soli--  f°g^i°^  °{i^^^ 
citor  for  {lien-holder) ,  and  upon  hearing  read  {affidavits  and 
other  papers  upon  which  application  founded) .  It  is  ordered 
that  the  claim  of  {name  of  lien-holder)  to  a  lien  upon  the 
estate  or  interest  of  {name  of  owner)  in  the  following  lands, 
viz.:  {description  of  lands  as  in  registered  claim),  in  respect 
of  the  following  work  [or  materials],  that  is  to  say,  {describe 
it  as  in  the  registered  claim)  done  [or  furnished]  for  {name 
of  person  for  whom  work  done  or  materials  furnished  as 
in  registered  claim)  on  or  before  the  day  of  , 

and  in  respect  of  which  the  sum  of  $  was  claimed  by 

the  said  {lien-holder)  as  due  [or  to  become  due]  and  which 
said  claim  was  registered  in  the  Registry  Office  of  on 

the  day  of  at  o'clock  as 

No.  ,  be  and  the  same  is  hereby  vacated  and  dis- 

charged. 


Auction  Sale. 

643 

Whereas  {name  of  person  indebted)   is  indebted   to   the  Form  of 
undersigned  in  the  sum  of  $  for  fwork  done  and  ma-  notice  of  sale 

,      •   T  T    T  ■      ,1        ij.       J.-  •  j_     jt  •        of  chattels  to 

terials  supplied  m  the  alteration  or  improvement  oi  one  spring  satisfy  lien, 
waggon],  and  three  months  have  elapsed  since  the  said  sum  under  s.  51.  (c) 
ought  to  have  been  paid,  and  default  has  been  made  in  pay- 
ment thereof,  notice  is  hereby  given  that  on  *  next, 
the  day  of  ,  at  {place  of  sale,  e.g.,  the  auc- 
tion room  of  CD.,  No.  6  King  Street  West,  in  the  City  of 
Toronto),  the  said  {describe  chattel)  will  be  sold  by  {name 
of  auctioneer) ,  by  public  auction. 

{If  the  sale  is  to  be  subject  to  a  reserved  bid,  or  other 
special  conditions,  it  should  be  so  stated.) 

Date,  &c. 

{Signature  of  lien-holder.) 

(c)   See  R.  S.  O.    (1897)    c.  153,  s.  51. 


CHAPTER  VII. 

SALES. 

For  proceedings  in  the  Master's  office  under  a  judgment 
providing  for  a  sale,  see  Nos.  997  et  seq. 

Section  I. — Motions  for  Leave  to  Bid. 

644  (Formal  parts:  see  No.  403.) 

motion °for       ^^  behalf  of  the  plaintiff  [or,  of  the  defendant  or  other  party 

le&ve  to  hid  a.t  having  the  conduct  of  the  sale^,  that  he  may  be  at  liberty  to 

®^'®-  bid  at  the  sale  directed  by  the  judgment   [or  order]   dated 

the  day  of  ,  19     ,  of  the  lands  in  question 

in  this  cause.    And  take  notice  {(£:c.,  as  in  No.  403.) 


Section  II. — Motions  to  Enforce  Contract. 

^ --  (Formal  parts:  see  No.  403.) 

^"t'^on  to  ^'  ^^  ^^^  P^^  ^^  ^^^^  plaintiff  (or  other  persons  having 

compel  pay-     the  conduct  of  the  sale),  that  A.B.,  who,  by  the  report  of  the 

ment  in  of  the  Master  at  ,  dated  ,  was  declared  to  be  the 

money,^and      purchaser  of  the  land  and  premises  directed  to  be  sold  by  the 

for  a  re-sale      judgment  herein  dated  ,  may  be  ordered,  on 

on  default.       ^^  before  the  ,19     ,  or  subsequently  within  seven 

days  after  service,  to  pay  into  Court,  to  the  credit  of  this 

cause  (or  as  may  he:  according  to  the  judgment  or  order  far 

sale),  the  sum  of  ,  being  the  purchase  money  for 

the  sard  premises : 

[Or,  being  the  balance  of  the  purchase  money  for  the  said 
premises,  after  deducting  $  ,  paid  by  him  as  a  deposit : 

//  so,  together  with  interest  thereon  at  $  per  cent, 

per  annum  from  the  ,  19       (as  in  the  conditions  or 

contract  of  sale),  until  payment.] 
//  so,  making  together  the  sum  of  $ 

2.  That  the  said  A.B.  may  be  ordered  to  pay  to  the  appli- 
cant his  costs  of  this  application. 

3.  Add,  if  desired:  That  in  default  of  such  payment  being 
made  by  the  said  A.B.  within  the  time  aforesaid,  the  premises 
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whereof  he  has  been  allowed  the  Durchaser,  as  aforesaid,  may 
be  re-sold  pursuant  to  the  conditions  of  sale  under  which  he 
purchased  the  same;  and  that  the  said  A.B.  may  be  ordered 
to  make  good  any  deficiency  in  the  price  which  may  be  obtain- 
c-d  upon  such  re-sale  and  all  costs  and  expenses  occasioned  by 
his  default,  and  in  case  the  said  premises  cannot  be  re-sold 
that  the  said  A.B.  may  be  held  to  his  purchase.  And  take 
notice  (o^c.^  as  in  No.  403.) 


(Formal  parts:  see  No.  902.)  646 

1.  It  is  ordered  that  do  forthwith  pay  to  the  Order  thereon, 
the  sum  of                   costs  of  this  application. 

2.  And  it  is  ordered  that  the  said  do  within 

days  after  the  service  hereof,  pay  into  Court  to  the  credit  of 
this  cause,  subject  to  further  order,  the  sum  of  being 

3.  And  in  default  of  payment  by  the  said  within 
the  time  aforesaid,  it  is  ordered  that  the  parcel  or  tract  of 
land  and  premises  purchased  by  the  said  be  re-sold 
with  the  approbation  of 

4.  And  in  case  no  purchaser  shall  be  found  for  the  same 
on  such  re-sale,  or  in  case  the  same  shall  be  re-sold  for  less 
than  the  said  sum  of 

It  is  ordered  that  the  said  do  within  days 

after  service  of  the  certificate  of  the  result  of  such  re-sale  pay 
the  said  sum  of  in  case  the  same  shall  not  be  re-sold  or  the 
difference  between  the  said  sum  of  and  the  amount  for 

which  the  said  lands  shall  be  so  re-sold,  in  case  the  same  shall 
be  re-sold  for  less  than  the  said  sum  of  into  Court  to 

the  credit  of  this  cause  subject  to  further  order. 

5.  And  it  ia  ordered  that  the  said  do  pay  to  the 
[his]  costs  and  expenses  occasioned  by  such  default  as  afore- 
said forthwith  after  the  taxation  thereof. 


Proceed  as  in  No.  645,  to  "  may  be  ordered  " ;  and  continue 
thus:  ^^^ 

on  or  before  the        ,19     ,  or  subsequently  within  seven  days  Notice  of 
after  service,  to  pay  into  Court,  to  the  credit  of  this  cause  ^^o*'"'?  *°^ 
[^or  as  may  &e],  the  sum  of  $       ,  being  the  difference  between  ment  by 
the  sum  of  $       ,  the  price  at  which  the  said  A.B.  was  allowed  former pur- 
the  purchaser  as  aforesaid,  and  the  sum  of  $        for  which  the  deficiency  on 
said  premises  have  been  re-sold  in  pursuance  of  the  order  a  re-sale,  after 

„    n~  his  default. 

F — 2i) 
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dated  the  ,19  ,  on  his  default;  and  that  the  said  A.B. 
may  be  ordered  to  pay  the  applicant  and  defendants  {or  as 
may  he)  all  costs  and  expanses  of  and  occasioned  by  such,  de- 
fault, and  of  this  application. 

.    And  take  notice  {(&c.,  as  in  No.  tOS). 


Section   III. — Motions   to   Discharge   and   Substitute 
Purchasers. 

(Formal  parts:  see  No.  403.) 
Notice  of         on  the  part  of  A.B.  who  (describe  the  purchaser,  as  in  No. 

motion  by  RAK) 

purchaser,  to     ^^"J  • 

fe)m'hS^'^^^^        1.  That  the  applicant  may  be  discharged  from  being  such 
purchase.        purchaser. 

2.  That  his  costs,  charges,  and  expenses  occasioned  by  his 
bidding  for  \^or,  by  his  entering  into  the  conditional  contract 
dated  the  day  of  19  ,  in  the  said  order  of  the 
day  of  ,  19  ,  mentioned],  and  being  allowed  the  pur- 
chaser of  the  said  premises,  and  of  and  incident  to  this  appli- 
cation, may  be  taxed. 

3.  That  liis  said  costs,  charades,  and  expenses  [//  so,  and 
also  the  sum  of  $  ,  paid  by  him  as  a  deposit  on  his  pur- 
chase money]  may  be  paid  to  him  out  of  the  $  ,  moneys 
in  Court  to  the  credit  of  this  cause  (or  as  may  he)  [or,  may 
be  paid  to  him  by  the  plaintiff,  CD.]  without  prejudice  to 
the  question  by  whom,  or  out  of  what  fund,  the  same  should 
be  ultimately  borne.    And  take  notice  (£c.,  as  in  No.  403). 


649 

Notice  of  Proceed  as  in  No.  645,  to  end  of  description  of  the  pur- 

™°d''°t'^d"  c^o^^&fJ  ctnt?  continue  thus:  that  the  said  A.B.  may  be  dis- 
charge charged  from  being  such  purchaser,  on  the  terms  following 
purchaser.  (state  them). 


(Formal  parts:  see  No.  403.) 

Notice  of         ^^  ^^  P^^  ^^  ^■^-  ^^^   (describe  the  original  purchaser, 
motion  to  sub-  as  in  No.  645 ;  and  continue  thus : ) 

stitute  a 

purchaser.        and  of  CD.,  of  (residence  and  addition),  that  the  said  CD. 
may  be  substituted  for  the  said  A.B.  as  the  purchaser  of  the 
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said  premises ;  and  upon  complying  with  the  conditions  of  sale 
be  let  into  possession  of  the  said  premises,  or  into  the  receipts 
of  the  rents  and  profits  thereof,  from  the  day  of  ;  and 
that  all  proper  parties  may  be  ordered  to  join  in  and  execute 
a  proper  conveyance  or  assurance  of  the  premises  to  the 
applicant,  or  as  he  shall  direct:  such  conveyance  or  assurance 
to  be  settled  by  the  Master  at  ,  in  case  the  parties  differ. 
And  take  notice  (d-c,  as  in  No.  403). 


(Title  of  the  cause.) 

651 

We,   A.B.,   of    (residence   and   addition),   and   CD.,   of  Affidavit  in 
(residence  and  addition),  severally  make  oath  and  say  asf^^PP""^*' 

.^  ,,  /J  J  J  before  reporl 

lOllOVrs  :  on  sale  has 

1.  We  have  agreed  that,  if  approved  by  this  Honourable  l^^^^  '^°- 
Court,  the  deponent  CD.  shall  be  substituted  for  the  deponent 

A.B.  as  the  purchaser,  at  the  price  of  $  ,  of  the  lands  com- 
prised in  parcel  ,  part  of  the  lands  sold  under  the  judgment 
[or  order]  dated  the  day  of  ,  19     ,  in  this  cause, 

and  for  which  the  deponent  A.B.  was  declared  to  be  the  pur- 
chaser at  the  sum  of  $      ,  at  the  sale  thereof  at         ,  on  the 
of        ,  19     . 

2.  And  we,  each  speaking  positively  as  to  himself,  and 
to  the  best  of  his  knowledge  and  belief  as  to  other  persons, 
lastly  say,  that  save  as  aforesaid,  there  is  no  agreement,  under- 
bargain,  contract,  or  understanding  whatsoever  by  or  between 
us,  or  by  or  between  any  other  person  or  persons  by  our  order, 
or  on  our  behalf,  respectively,  for  or  in  respect  of  the  said 
premises  so  purchased  by  the  deponent  A.B.,  as  aforesaid. 


(Formal  parts:  see  No.  651.) 

1.  We  have  agreed  that,  if  approved  by  this  Honourable  Affidavit  in 
Court,  the  deponent  CD.  shall  be  substituted  for  the  depon-  supp«»tof 
ent.  A.B.,  as  the  purchaser  of  the  [land  comprised  in  parcel  substitute  a 

,  part  01  the]  lands  sold  under  the  judgment  [or  order]  purchaser 
dated  the  day  of  ,  19     ,  in  this  cause,  and  whereof  sHrhaf'*  °° 

the  deponent  A.B.  is  allowed  the  purchaser  by  the  report  on  become 
sale,  dated  the         day  of  ,  19     .  confirmed. 

2.  And  we,  each  speaking  positively  as  to  himself,  and  to 
the  best  of  his  knowledge  and  belief  as  to  other  persons,  lastly 
say,  that  no  agreement,  underbargain,  contract,  or  understand- 
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ing  whatsoever,  by  or  between  us,  or  by  or  between  any  other 
person  or  persons  by  our  order,  or  on  our  behalf,  respectively, 
for  or  in  respect  of  the  said  premises,  was  made,  entered  into, 
or  come  to  upon  or  at  any  time  prior  to  the  day  of  , 

19     ,  (day  when  report  became  confirmed). 


(Formal  parts:  see  No.  403.) 
653 

Notice  of         on  the  part  of  the  plaintijff   (or  as  may  he),  that  the  sale, 

Sddrngnr""  ^^  ^^6  day  o^  '  19     ,  of  [parcel  No.        ,  of]  the 

for  a  re-sale,     lands  and  premises  directed  to  be  sold  by  the  judgment  [or 
order]  dated  the  day  of  ,  19     ,  may  be  set  aside 

and  the  biddings  opened,  and  that  A.B.  may  be  discharged 
from  being  the  purchaser  of  the  said  lands,  and  that  the 
offer  of  A.B.  to  purchase  the  same  for  the  sum  of  $ 
may  be  accepted,  or  that  the  said  lands  may  be  directed  to 
be  re-sold.    And  take  notice  (<£c.,  as  in  No.  403). 


Section  IV. — Motions  for  Compensation. 
654  (Formal  parts:  see  No.  403.) 

Notice  of 

motion  for  on  behalf  of  A.B.,  of  the  Township  of  ,  in  the  County  of 
by°irar°iraser'.  >  farmer,  the  purchaser  of  ,  for  an  order  authorizing 
him  to  retain  out  of  his  purchase  money  [or  for  payment 
out  of  Court,  or  by  the  plaintiff,  to  the  said  A.B.I  of  the  sum 
of  $  for  compensation  for  the  loss  sustained  by  the  said 
A.B.  by  reason  of  (here  state  the  ground  on  which  compensa- 
tion is  claimed).    And  take  notice  (Sc,  as  in  Form  No.  403). 

(Affidavit  proving  right  to  compensation  accompanies.) 


Section  V. — Motions  to  Dispense  vv^ith  Payment  of  Pur- 
chase Money  into  Court. 

(Formal  parts:  see  No.  403.) 

Notice  of  on  behalf  of  A.B.  [of  the  Township  of  Vaughan,  in  the 
pense  w*th^''"  County  of  York,  farmer],  the  purchaser  of  the  lands  [or,  of 
payment  of  parcel  number  (one)  of  the  lands]  sold  in  this  cause  [if  more 
purchase         than  One  sale,  add  at  the  sale  had  herein  on  the  day  of 

money  into  -.r^i/.  tt  •  -n  i-j      r-*        j. 

Court.  ,19     ],  for  an  order  dispensing  with  payment  into  Court 
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of  the  amount  of  his  purchase  money  and  the  interest  accrued 
thereon  [or,  of  $  ,  part  of  his  purchase  money,  and  the 
interest  accrued  thereon  since  the  day  of  ].     And 

take  notice  {£-c.,  as  in  No.  403). 


{Short  style  of  cause.) 

I,  CD.,  of       ,  the  plaintiff  in  this  cause,  do  acknowledge  Receipt  of 
to  have  received  this  day  from  A.B.,  the  purchaser  of  the  to^*urdiase^^*^ 
lands  [or   of  parcel  number  (one)  of  the  lands]  sold  in  this  money,  and 
cause  on  the  day  of  ,  the  sum  of  $  ,  being  the  consent  to 

amount  of  his  purchase  money  for  the  said  lands  with  interest  sing  with^^" 
thereon  to  date,  and  I  consent  to  an  order  being  made  dis-  payment  of 
pensing  with  payment  of  the  said  purchase  money  into  Court,  court!"*^" 

Dated,  &c. 

CD. 
Witness,  S.B. 


(Short  style  of  cause.) 

657 

I,  CD.,  of       ,  one  of  the  defendants  in  this  cause,  do  con-  Another  furm. 

sent  and  agree  that  an  order  be  made  dispensing  with  payment 
into  Court  by  A.B.,  the  purchaser  of  the  lands  [or  of  parcel 
number  (one)  of  the  lands]  sold  in  this  cause,  of  $  ,  being 
the  amount  of  his  purchase  thereof,  and  also  of  the  interest 
which  has  accrued  or  may  hereafter  accrue  thereon;  and  I 
give  this  consent  knowing  that  I  am  entitled  to  the  said  pur- 
chase money,  and  that  I  am  entitled  to  have  the  same  paid  into 
Court  in  this  cause,  and  knowing  also  that  the  same  if  paid 
into  Court  would  not  be  paid  out  except  to  me  or  to  my 
order. 

Dated,  &c. 

CD. 
Witness,  S.B. 


{Formal  parts:  see  No.  744.) 

65S 

I  was  personally  present  and  did  see  [the  defendant  CD.']  Affidavit 
sign  the  consent  now  produced  and  shewn  to  me,  marked  A.,  ^onsen"^ 
on  the  day  of  the  date  thereof,  at  ,  in  the  County  of       , 

and  the  name  "  CD."  thereunto  subscribed  is  in  the  proper 
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Notice  by 
purchaser  to 
vendors' 
solicitor  re- 
quiring 
delivery  of 
possession. 
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handwriting  of  the  said  defendant  CD.,  and  the  name  ''  8.B." 
thereunto  subscribed  as  the  name  of  the  witness  attesting  the 
said  signature  of  the  said  CD.,  is  of  the  proper  handwriting 
of  me  this  deponent. 


{Where  the  receipt  is  in  the  Form  No.  657,  add:) 

2.  I  further  say  that  immediately  before  the  said  defend- 
ant CD.  so  signed  the  said  consent,  I  explained  to  the  said 
CD.  and  he  thoroughly  understood  that  he  is  entitled  to  the 
purchase  money  of  the  said  A.B.  referred  to  in  the  said  con- 
sent, and  the  interest  which  has  accrued  and  may  hereafter 
accrue  thereon,  and  that  he  the  said  defendant  CD.  was  en- 
titled to  have  the  said  purchase  money  and  interest  paid  into 
Court  by  the  said  A.B.  in  this  cause,  and  that  if  the  same 
were  paid  into  Court,  the  same  would  not  be  paid  out  except 
to  him  the  said  defendant  CD.,  or  his  lawful  representatives, 
or  to  his  or  their  order. 


Section  VI. — Motions  for  Delivery  of  Possession. 
(Short  style  of  cause.) 

Take  notice,  that  the  purchaser  A.B.  has  paid  into  Court 
his  purchase  money  pursuant  to  the  conditions  of  sale,  and 
he  hereby  requires  you  to  deliver  to  him  possession  of  the 
lands  purchased  by  him  in  this  cause,  on  the  day  of 

next;  and  take  notice,  that  he  will  on  that  day  attend  on 
the  premises  at  such  hour  as  you  may  appoint  to  receive  pos- 
session of  the  said  lands,  and  in  default  of  possession  being 
on  that  day  delivered  to  him  he  will  make  application  to  the 
Court  to  compel  you  to  deliver  possession  thereof. 

Dated,  &c. 

Yours,  &c.. 
To  CD., 

Plaintiff's  Solicitor.  Solicitor  for  the  said  A.B. 


(Short  style  of  cause.) 

660 

Notice  by  ven-       Take  notice,  that  the  vendors  will  on  next,  at 

dors' solidtor  o'dock  in  the  forenoon,  deliver  possession  to  A.B.,  or  to  whom 
liverhfg  ""^  ^  he  may  appoint,  of  .the  lands  purchased  by  him  in  this  cause, 

possession. 
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and  he  is  hereby  notified  to  attend  on  the  premises  at  the 
above-named  time  to  receive  possession. 

Dated,  &c. 

Yours,  &c.. 

To  Mr.  CD., 
Solicitor  for  A.B.  Plaintiff's  Solicitors. 


{Short  style  of  cause.) 

661 

We  hereby  demand  and  require  of  you  to  quit  and  deliver  Demand  of 
to  A.B.,  (a)  of  ,  in  the  County  of  ,  farmer,  on  or  before  possession. 
the         day  of  next,  the  possession  of  the  lands  in  ques- 

tion in  this  cause,  being  [lot  No.  ,  in  Concession  of  tho 
Township  of  ,  in  the  County  of  ,]  of  which  you  are 

now  in  the  occupation,  the  said  A.B.  having  become  the  pur- 
chaser thereof  at  the  sale  had  in  this  cause,  and  having  duly 
complied  with  the  conditions  of  sale,  and  being  now  entitled 
to  receive  possession  of  the  same.  And  take  notice,  that  in 
case  you  shall  fail  to  quit  and  deliver  up  possession  of  the  said 
lands  as  hereby  required,  an  application  will  be  made  to  the 
High  Court  of  Justice  to  compel  you  to  quit  and  deliver  up 
possession  of  the  said  premises,  and  to  pay  the  costs  of  this 
demand,  and  occasioned  by  your  default. 

Dated,  &c. 

H.  &  M., 
Plaintiff's  Solicitors. 
To  the  defendant  D.F. 


(See  No.  765,  then  proceed) :  «««» 

2.  At  the  time  of  such  [or  on  the  day  of        after  Affidavit  of 

the]  service  of  the  said  demand,  I  did  demand  of  the  said  service  and 
D.F.  the  possession  of  the  said  premises  in  the  said  demand  pe^on  to  ^ 
mentioned,  but  the  said  CD.  then  said  (state  answer),  and  whom  posses- 
refused  to  quit  and  deliver  up  possession  of  the  said  premises,  quJ^^.^  tcT  be 
and  continues  still  to  hold  and  occupy  the  same.  delivered. 


(Formal  parts:  see  No.  403.)  «««t 

on  behalf  of  (the  vendors,  or  the  purchaser:  see  i?M?e  Notice  of 

733)  for  an  order  directing  the  defendant  D.F.  to  deliver  up  Slery^Jf 

(a)  Where  the  possession  is  not  to  be  delivered  to  the  purchaser,  ^ 
the  form  of  demand  must  be  varied  accordingly. 
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possession  of  the  lands  and  premises  in  question  in  this  cause 
within  such  time  as  this  Honourable  Court  shall  direct,  and 
also  to  pay  to  the  applicant  his  costs  of  and  incidental  to  this 
application,  including  the  demand  of  possession  served  upon 
the  said  defendant  D.F.  And  take  notice  {&c.,  as  in  form 
No.  403). 


«64 

Demand  of 
possession  by 
mortgagee 
after  final 
order  of  fore- 
closure, (a) 


{Short  style  of  cause.) 

I  hereby  require  you  forthwith  to  quit  and  deliver  up 
possession  of  the  lands  and  premises  in  question  in  this  cause, 
being  lot  number  ,  im  the  Concession  of  the  Township 
of  ,  in  the  County  of  ,  to  me  [or  to  my  agent  CD.],  I 
having  obtained  a  final  order  of  foreclosure  against  you  in  this 
cause,  dated  the        day  of         19     . 


Dated,  &c. 

To  the  defendant  E.F. 


A.B. 


665 

Affidavit  of 
service  and 
demand  of 
possession. 


(See  No.  663.) 


666 

Notice  of 
motion  for  de- 
livery of 
possession  by 
mortgagor  to 
mortgagee 
after  final 
order  of  fore- 
closure, (a) 


(Formal  parts:  see  No.  403.) 

on  behalf  of  A.B.,  the  above-named  plaintiff,  for  an  order  dir- 
ecting the  defendant  CD.  forthwith  to  quit  and  to  deliver 
up  to  the  plaintiff  the  possession  of  the  lands  and  premises 
in  question  in  this  cause,  being  (describe  the  lands),  and  that 
he  do  pay  to  the  plaintiff  his  costs  of  and  incidental  to  this 
application.    And  take  notice  ((&c.,  as  in  Form  No.  403). 


Section  VII. — Motions  for  Vesting  Oedees. 


66T 

Notice  of 
motion  for 


(Formal  parts:  see  No.  403.) 

on  behalf  of  A.B.,  of  the   [Township  of  Vaughan,  in  the 
ve°tin^ ^order  County  of  York,  farmer],  the  purchaser  of  the  lands  [or  of 
'  parcel  number  (one)  of  the  lands]  sold  in  this  cause  [if  more 

(a)  Usually  the  mortgagee's  judgment  provides  for  the  delivery 
of  possession,  in  which  case  possession  may  be  obtained  by  writ  of 
possession  without  demand  or  motion. 
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than  one  sale,  add  at  the  sale  had  herein  on  the  day  of 

,19  ,]  for  an  order  vesting  the  said  lands,  being  (describe 
them  as  they  are  intended  to  be  described  in  the  vesting 
order),  in  the  said  A.B.,  his  heirs  and  assigns,  for  all  the 
estate,  right,  title  and  interest  of  the  plaintiff  and  the  defend- 
ants (or  as  may  be)  therein  and  thereto.  And  take  notice 
((&c.,  as  in  No.  403). 


(Short  style  of  cause.) 

I  certify  that  [4.5.]  the  purchaser  of  the  lands  [or,  of  Accountant's 
parcel  number  one  of  the  lands]  sold  in  this  cause  has  paid  p®  y,'„^j®Q£ 
the  full  amount  of  his  purchase  money  into  Court  to  the  purchase 
credit  of  this  cause.  '  ™°°«y- 

Dated,  &c. 


(Formal  parts:  see  No.  903.)  ««« 

1.  Upon  the  application  of  of  the    '  of  Vesting  order 
in  the  County  of                  (occupation)  the  purchaser  at  the 

sale  herein  of  the  lands  hereinafter  described,  upon  reading 
the  judgment  and  report  on  sale  herein,  and  (as  may  be  the 
case),  and  upon  hearing  the  solicitor  for  the  applicant  and 
for  the  (the  vendor). 

2.  It  is  ordered  that  the  following  lands  and  premises  being 
all  and  singular  (describing  them)  be  and  the  same  are  hereby 
vested  in  the  said  ,  his  heirs  and  assigns  for  all  the  estate, 
right,  title,  and  interest,  of  the  plaintiff  and  defendants  in 
this  action  therein  and  thereto. 


In  the  High  Court  of  Justice,  _ 

...  ^^^ 

This  is  to  certify  that  bv  a  vesting  order  bearing  date  the  Certificate  of 

day  of  A.D.  19     ,  and  made  by  the  said  Court  in  fofreglstra-'' 

a  certain  action  pending  therein,  vrherein  tion. 

is  plaintiff,  and  ,  is  defendant. 

Upon  tlfe  application  of 

It  was  ordered  that  the  lands  and  premises  known  as  and 
being  all  and  singular  that  certain  parcel  or  tract  of  land  and 
premises  situate,  lying  and  being  (describing  the  land)  should 
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be  and  the  same  was  thereby  vested  in  the  said  (purchaser) 
his  heirs  and  assigns  forever  for  all  the  estate,  right,  title  and 
interest  of  the  above-named  [plaintiff  and  defendants,  or  as 
may  he  the  case]  therein  and  thereto. 

And  at  the  request  of  the  this  certificate  is  given 

for  the  purpose  of  registration  pursuant  to  the  statute  in 
that  behalf. 

Given  under  my  hand,  and  the  Seal  of  the  said  Court, 

this  day  of  A.D.  19     . 

{Signature.) 

[Clerk  of  Records  and  Writs  or  title  of 
other  o-fficer  issuing  certificate.] 
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Section  VIII. — Enforcement  or  Discharge  of  Mort- 
gages HELD  BY  the  ACCOUNTANT. 

{Formal  parts:  see  No.  902.) 

A'^countantt         ^^  ^^  ordered  that  the  Accountant  of  the  Supreme  Court 
deliver  out      of  Judicature  for  Ontario  do  deliver  up  to  the  soli- 

mortgage  for   citor      the  mortgage  made  herein  by  the  said         to  the 

dated  the  day  of  19  ,for  the  purpose  of  bringing  suit 
to  recover  the  amount  overdue  and  unpaid  upon  the  said  mort- 
gage, and  that  the  said  solicitor  be  at  liberty  to  use  the 
name  of  the  said  Accountant  as  plaintiff  in  the  suit  to  be 
brought  to  recover  the  amount  due  on  the  said  mortgage,  upon 
the  said  giving  to  the  said  Accountant  proper  in- 

demnity therefor. 


suit, 


{Formal  parts:  as  in  No.  902.) 

672 

Order  for  dis-        1-  Upon  the  application  of  and  upon  reading  the 

charge  of  a      mortgage  dated  the  day  of  ,  19     ,  given  by 

giveif by\       ^0  the  Accountant  of  the  Supreme  Court  of  Judicature 

purchaser  to    for  Ontario  and  the  certificate  of  the  Accountant; 

the  Account 

ant.  (a)  2.  It  is  ordered  that  the  said  mortgage  be  discharged  upon 

a  proper  certificate  of  discharge  being  tendered  for  execution. 

(a)  This  order  is  only  necessary  where  the  mortgage  has  been  paid 
off  otherwise  than  by  payment  into  Court.  When  the  full  amount  of 
the  mortgage  debt  is  paid  into  Court  the  mortgage  will  be  discharged 
without  an  order:  See  Rule  80. 
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Admissions  on  the  part  of  the  plaintiff  and  defendant.       f'/r^emln?,^^ 

It  is  hereby  agreed,  on  behalf  of  the  plaintiff  and  defend- 
ant respectively,  to  make  the  following  admissions;  and  that 
these  admissions,  and  the  documents  mentioned  or  referred 
to  therein,  may  be  used  and  read  in  evidence  upon  the  trial 
of  this  action,  and  for  all  the  purposes  thereof,  save  and  ex- 
cept all  just  causes  of  exception  to  the  admissibility  of  the 
same  as  evidence ;  that  is  to  say : 

1.  That  the  several  deeds  specified  in  the  first  schedule 
hereto,  and  identified  by  our  respective  initials  thereon,  are 
the  deeds  of  the  like  respective  dates  mentioned  in  the  plead- 
ings of  this  cause;  and  that  the  said  deeds  were  respectively 
executed  as  they  respectively  purport  to  have  been. 

2.  That  the  several  letters  specified  in  the  first  part  of  the 
second  schedule  hereto,  and  identified  by  our  respective  ini- 
tials thereon,  were  respectively  signed  as  they  purport  to  have 
been;  and  were  received,  in  due  course,  by  the  respective 
persons  to  whom  such  letters  respectively  purport  to  be  ad- 
dressed, with  the  enclosures  in  such  letters  referred  to,  from 
the  persons  by  whom  such  letters  respectively  purport  to  have 
been  written. 

3.  That  the  paper  writing  marked  A.,  identified  by  our  re- 
spective signatures  at  the  foot  thereof,  contains  true  copies 
of  the  several  letters  specified  in  the  second  part  of  the  second 
schedule  hereto;  and  that  the  originals  of  such  letters  re- 
spectively were  duly  signed  as  they  purport  to  have  been, 
and  were  received  in  due  course  (Continue  as  in  par.  2,  to  the 
end). 

4.  That  the  copies  of  letters  contained  in  the  said  paper 
writing  marked  A.,  or  any  of  them,  may  be  read  in  evidence 
as  primary  and  the  best  evidence,  and  not  as  secondary  evid- 
ence, and  shall  have  the  same  force  as  if  they  were  the  ori- 
ginals of  such  letters;  and  that  the  said  original  letters  shall 
not  be  required  to  be  produced,  or  any  evidence  required  as  to 
the  same,  or  of  the  proper  custody  thereof,  or  as  to  the  non- 
production  thereof. 
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5.  That  A.B.,  in  the  statement  of  claim  named,  died  on 
the  of  ,  19  ,  intestate,  and  without  having  been 
married. 

6.  That  the  defendant  CD.  is  the  eldest  son  and  heir  at 
law  of  E.F.J  in  the  said  bill  named. 

7.  That  the  defendant  CD.  is  the  heir  of  the  said  E.F. 

We  also  undertake  to  produce,  for  the  purposes  aforesaid, 
or  any  of  them,  on  the  hearing  of  this  cause,  and  otherwise  as 
occasion  may  require,  such  of  the  documents  specified  in  the 
schedules  hereto  as  are  in  our  possession  respectively. 

Dated  this  day  of  ,  19     . 

T.B.,  plaintiff's  solicitor  [or,  agent.] 
J.F.,  defendant's  solicitor  [or,  agent.] 

THE   FIRST   SCHEDULE   ABOVE   REFERRED   TO. 


Deeds. 


Serial 
Number. 

Dates. 

Description . 

Parties . 

1 
2 

1894.  January       1 

1895.  December  31 

Lease   .     .     . 
Conveyance  . 

A..  B.  one  paro,  and  CD. 

other  part. 
E.   E.   first  part.  G.  H. 

second    part,    and  J. 

L.  third  part. 

THE  SECOND  SCHEDULE  ABOVE  REFERRED  TO. 

Letters. 


Serial 
umber. 

Dates. 

By  whom  written. 

To  whom  sent . 

First  Part. 

3 
4 

1898  April  1    .     .     . 
"    May  10    .     .     . 

Defendant          .     . 

J.  F.  Defendant's! 

solicitor     .     .     / 

Second  Part . 

Plaintiff. 
T.  B.  Plaintiff's, 
solicitor. 

5 
6 

1898  April  12  .    .     . 
"      May  18  .     .     . 

L.  M 

P.  R 

N.  0. 
S.  T. 
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{Court  and  shortened  style  of  cause:  see  No.  25.) 

6*74: 

We  the  undersigned,  solicitors  for  the  plaintiff  and  defend-  f^^frSslions. 
ants  respectively,  hereby  agree  to  admit  upon  the  trial  of  this 
action,  and  for  all  the  other  purposes  of  this  action,  that  such 
of  the  documents  mentioned  in  the  schedule  hereto  as  are 
therein  specified  to  be  originals  were  respectively  written, 
signed  or  executed  as  they  purport  respectively  to  have  been; 
that  such  of  the  said  documents  as  are  therein  specified  as 
copies  are  true  copies ;  and  that  such  of  the  said  documents  as 
are  therein  stated  to  have  been  served,  sent  or  delivered  were 
so  served,  sent  or  delivered  respectively :  saving  all  just  excep- 
tions to  the  admissibility  of  all  such  documents  as  evidence 
in  this  suit. 

{Dated  and  signed  as  in  last  Form.) 

{For    form    of    schedule,    see    No.    673,    distinguishing 
which  documents  are  origiiial  and  which  copies.) 


Section  II. — Documentasy  Evidence. 

Dominion  of  Canada.  .  ^  V7^ 

Uertmcate 
verifying  a 

Province  of  Ontario,  )  copy  of  a 

To  Wit:  f  L"^'i"^'^'""'^ 


etc.  (a) 


of  the  [City  of  Toronto,  Clerk  of  Eecords  and  Writs]  of  the 
High  Court  of  Justice  for  Ontario,  do  hereby  certify  that  the 
annexed  paper  writing,  each  page  of  which  is  stamped  with 
the  seal  of  the  [Central  Office  of]  said  Court  as  identifying 
tlie  same,  contains  a  true  copy  of 

in  the  [Central  Office] ,  in  a  certain  pending  in 

said  Court. 

That  I  have  carefully  compared  the  said  transcript  with 
the  original  in  the  said  [Central  Office],  that  it  is  a 

true  transcript  thereof,  and  that  I  am  the  officer  duly  author- 
ized to  give  this  certificate. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  the 
seal  of  the  said  Court  this  day  of  A.D.  19     . 

{Signature.) 
[Clerk  of  Eecords  and  Writs  or  other  officer.'] 

(a)  See  R.  S.  O.  1897  c.  73,  s.  26. 
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Certificate  as  Dominion  of  Canada. 

to  signature  of  t.        •  p  /^    ,       ■ 

officer  of  the    Provmce  of  Ontario,  i 

Court  signing  To  Wit:  ) 

certificate. 

I,  the  Honourable  of  the  City  of  Toronto,  in  the 

Province  of  Ontario,  of  the  High  Court  of  Justice  for 

Ontario,  do  hereby  certify,  that  whose  signature  is 

given  in  the  annexed  certificate,  is  the  [Clerk  of  Eecords  and 
Writs]  of  the  High  Court  of  Justice  for  Ontario,  and  that 
I  am  well  acquainted  with  his  signature,  and  that  his  signa- 
ture to  the  said  certificate  is  genuine,  and  that  all  of  his 
acts  as  such  [Clerk  of  Eecords  and  Writs]  are  entitled  to  full 
credence. 

Witness,  my  hand  this  day  of  in  the  year 

of  our  Lord  19     . 


6T7 


(Court  and  style  of  cause:  No.  24  or  25.) 


Notice  of  in-         That  the   plaintiff    [or   defendant]    intends   at  the  trial 
lettersprobate  (^^'  other  proceeding  at  which  the  evidence  is  required  to  he 
as  evidence  of  adduced)  of  this  action,  to  give  in  evidence  as  proof  of  the 
(a)^^"*^  ^^^^'    devise  of  the  lands  and  premises  in  question  in  this  cause 
lor  other  testamentary  disposition)  by  A.B.   (the  testator), 
to  CD.,  the  probate  of  the  will  of  the  said  A.B.  [or  the  let- 
ters of  admijiistration  with  the  will  of  the  said  A.B.  annexed], 
or  a  copy  thereof  stamped  with  the  Seal  of  the  Surrogate 
Court  of  the  County  [or  united  Counties]  of 

Dated,  &c.  Yours,  &&, 

To  CD.,  A.B., 

,  Solicitor.  Solicitor. 


tWfi  (Formal  parts:  as  in  No.  677.) 

Notice  to  com-  rpj^^^  defendant  [or,  plaintiff]  disputes  the  validity  of  the 
of  original  ^'^^  alleged  dcviso  of  the  lands  and  preirises  in  (jiiestion  in  this 
will.  (6)  [action  or  matter]    (or  other  alleged  testamentary  disposi- 

tion) by  A.B.  (the  alleged  testator)  to  CD.,  referred  to  in 
your  notice  to  me  dated  the  day  of  ,  19     . 

Dated,  &c.  (Conclude  as  in  Form  No.  677.) 

(o)  This  notice  must  be  served  ten  clear  days  before  the  trial: 
R.  S.  O.  1897,  c.  73,  ss.  41,  42,  and  Rule  344  (2),  As  to  effect  of 
notice,  see  BarraelongJi  v.  Grecnhovgh,  2  L.  R.  Q.  B.  612. 

(&)  This  notice  must  be  served  v^ithin  four  days  after  receipt  of 
notice  No.  677.     R.  S.  O.  1897  c.  73,  s.  41. 
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{Formal  parts:  as  in  No.  677.)  .        «i,^o 

That  the  plaintiff  [or,  defendant]  intends,  at  the  trial  (or  Notice  of 
other  proceeding  at  which  the  evidence  is  required)   of  this  1^^^*^^^ '^^^^j^^ 
action,  to  give  in  evidence  as  proof  of  the  deed  of  conveyance  teredinstru- 
of  the  lands  in  question  in  this  cause  from  A.B.  and  CD.  ^^^^i^J^^a 
to  W.J.,  dated  the         day  of        ,19     ,  and  also  of  an  agree-  certified  copy, 
ment  between  W.J.  and  E.F.  relating  to  the  said  lands,  dated  (<=) 
the  day  of  ,  19     ,  copies  of  the  said  deed  and  agree- 

ment, certified  by  the  Kegistrar  of  the  County   [or  united 
Counties,  or  as  may  he]  of  ,  under  his  hand  and  seal  of 

office. 

Dated,  &c.  Yours,  &c., 

To  CD.,  Esq.,  A.B., 

Solicitor.  Solicitor. 


{Formal  parts:  as  in  No.  677.) 

That  defendant  [or,  plaintiff]  disputes  the  validity  of  the  Notice  to  corn- 
alleged  conveyance  of  the  lands  in  question  in  this  cause  from  of  ongina?*^^" 
A.B.  and  CD.  to  W.J.,  dated  the  day  of  ,  19     ,  and  instrument  {d) 

the  alleged  agreement  between  W.J.  and  E.F.  relating  to  the 
said  lands,  dated  the  day  of         .  ,  19     . 

Dated,  &c.  Yours,  &c,, 

To  A.B.,  Esq.,  C.D., 

Solicitor.  Solicitor. 


{Formal  parts:  as  in  No.  744.)  08I 

1.  This  action  is  now  at  issue,  and  notice  of  trial  has  been  ^^Hcationfor 
given  for  the  next  sittings  of  this  Court  to  be  hoi  den  at         ,  order  for  sub- 
on  the  day  of  .  R'''"^*%    ■ 

*'  County  Kegis- 

2.  It  is  material  and  necessary  for  me  [or  the  applicant]  trartoproduce 
to  give  in  evidence  at  the  trial  of  this  action,  a  certain  will  record  under 
of  A.B.,  dated  the  day  of  ,  19     ,  {or  other  instru-  l^ul"  479. 
ment   of   which    the   production   is   sought),  which  said  will 

is  now  filed  of  record  in  the  Eegistry  Office  of  the  County  of 

(c)  This  notice  must  be  served  ten  clear  days  before  trial:  see 
R.  8.  O.  1897  c.  73,   s.  47,  and  Rule  344   (2). 

(d)  This  notice  must  be  served  within  four  days  after  the  receipt 
of  notice  No.  679  (76). 
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3.  [7/  notice  of  intention  to  prove  same  J)y  means  of  a 
certified  copy  according  to  Form  No.  679,  has  heen  served, 
that  fact  should  he  stated  also,  that  the  opposite  party  has 
served  notice  to  effect  of  Form  No.  680,  if  such  is  the  case; 
or  state  reasons  why  a  certified  copy  of  the  original  instru- 
ment sought  to  he  produced  would  not  he  sufficient  evidence; 
e.g.: 

4.  The  (defendant)  disputes  the  validity  of  the  said  will, 
and  alleges  in  his  defence  that  the  same  is  a  forgery] . 


e»2 

Another  form. 


{Formal  parts:  as  in  No.  744.) 

1.  The  statement  of  claim  in  this  action  has  been  duly 
served  on  the  defendants,  and  they  on  the  day  of 

j&led  their  defence  thereto. 

2.  An  appointment  has  been  obtained  for  the  examination 
of  the  said  defendants  before  ,  Esq.,  (Master  of  this  Court 
at         ,  or  a  special  examiner  of  this  Court  at  ),  on  the 

day  of  pursuant  to  the  provisions  of  the  Consolidated 
Rules  in  that  behalf. 

3.  Upon  such  examination  it  is  material  and  necessary  for 
the  plaintiff  to  be  able  to  produce  to  the  said  defendants  a 
certain  will  of  A.B.  (proceed  as  in  the  preceding  form). 


683 

Order  for 
subpoena  to 
issue  to 
County 
Registrar  to 
produce 
original 
instrument. 


(Formal  parts:  as  in  902.) 

1.  It  is  ordered,  that  a  writ  of  subposna,  ad  testificandum 
et  duces  tecum  do  issue  out  of  and  under  the  seal  of  this  Court, 
directed  to  [the  Registrar  of  the  County  of  ],  requiring  him 
to  be  present  [at  the  trial  of  this  action  at  the  next  sittings  of 
this  Court  to  be  holden  at  ,  or  as  the  case  may  require}, 

and  produce  [the  original  will  of  A.B.,  dated  the  day  of 

,  or  other  instrument  required  to  he  produced,  now  in  his 
custody  as  such  registrar,  or,  filed  of  record  in  his  office,  or  as 
the  case  may  he]. 


^^^  (See  Form  No.  694:.) 

Subpoena  to  The  officcr  issuing  the  subpoena  must  note  in  the  margin 

County  Regis-  ffiQ^-eof,  "  Issued  pursuant  to  order  made  in  Chambers,  dated 
day  of 

"  A.ll., 

Clerk  of  Records  and  Writs," 
(or  other  proper  officer.) 
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(Formal  parts:  see  No.  744.) 

685 

1.  That  an  action  is  now  pending  in  the  High  Court  of  Affidavit  in 
Justice  for  Ontario,  between  A.B.  and  CD.,  plaintiffs,  and  3°^\^*^ 
D.E.  and  F.G.,  defendants,  and  the  said  action  is  coming  on  order  for 
for  trial  at  the  next  assizes  to  be  holden  at  the  Town  of        ,  officer  of  the 
in  and  for  the  County  of         ,  on  the  day  of  next.  ^"^  plead'-^*^ 

2.  That  it  is  material  and  necessary  for  the  plaintiff  upon  ir^^f,^*''''  ** 
the  trial  of  the  said  action  to  be  able  to  produce  in  evidence 

certain    (state  nature  of  documents  required)   which   [are] 
now  upon  the  files  of  this  Honourable  Court,  [or,  which  are 
now  deposited  in  this  Honourable  Court]  in  the  office  of  the 
in  this  cause. 

3.  (State  why  office  copies  of  the  documents  sought  to  he 
produced  will  not  ie  sufficient  evidence.) 


Notice  to  Produce  (General  Form).     (Rule  488,  £c.). 

In  the  Hiffh  Court  of  Justice.  ^cj-. 

Between  Plaintiff^      Notice  to  pro- 

and  ^"^«-  <«) 

Defendant. 

Take  notice  that  you  are  hereby  required  to  produce  and 
shew  to  the  Court  on  the  trial  of  this  action  all  books,  papers, 
letters,  copies  of  letters,  and  other  writings  and  documents  in 
your  custody,  possession  or  power,  containing  any  entry,  mem- 
orandum, or  minute  relating  to  the  matters  in  question  in 
this  action,  and  particularly  the  following: — (setting  them 
out). 

Dated,  &c. 


Description  of  document. 


Date. 


To  the  above-named        \ 
and  to  his  solicitor  or  agent.  I 


(Signature.) 
Solicitor  for  the  above-named. 
Con.  Rules,  1888,  Form  24. 


(a)  Con.  Rules  1897,  Form  62. 
F— 26 
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^af^  Notice  to  admit  Documents-     (Rule  627.) 

Notice  to 

admit,  (a)       In  the  High  Court  of  Justice. 

Between — A.B.,   PlaintiS, 
and 
CD.,  Defendant. 

Take  notice  that  the  plaintiff  [or,  defendant]  in  this  cause 
proposes  to  adduce  in  evidence  the  several  documents  here- 
under specified,  and  that  the  same  may  be  inspected  by  the 
defendant  [or,  plaintiff]  his  solicitor  or  agent  at  ,  on 

between  the  hours  of  ;  and  the  defendant  [or,  plaintiff] 
is  hereby  required,  within  4  days  from  the  said  day,  to  admit 
that  such  of  the  said  documents  as  are  specified  to  be  originals 
were  respectively  written,  signed,  or  executed,  as  they  purport 
respectively  to  have  been,  that  such  as  are  specified  as  copies 
are  true  copies,  and  that  such  documents  as  are  stated  to  have 
been  served,  sent,  or  delivered,  were  so  served,  sent,  or  deli- 
vered respectively;  saving  all  just  exceptions  to  the  admissi- 
bility of  all  such  documents  as  evidence  in  this  cause. 

Dated,  &c.  X.Y., 

Solicitor  for 

To  E.F.,  Solicitor  [or,  agent]  for  Defendant  [or.  Plain- 
tiff]. 

To  G.H.,  Solicitor  [or,  agent]  for  Plaintiff  [or.  Defen- 
dant] . 

Here  describe  the  documents,  the  manner  of  deling  which  may 
he  as  follows: 

Originals. 


Description  of  Documents. 


Deed  of  covenant  between  A.B.  and  CD.,  first  part  and 
E.  F.  second  part 

Indenture  of  lease  from  A.B.  to  CD 

Indenture  of  release  between^  .5.,  CD.,  first  part,  &c. . 

Letter— Defendant  to  Plaintiff 

Policy  of  Insurance  on  goods  by  ship  "Isabella"  on  voy- 
age from  Toronto  to  Kingston 

Memorandum  of  agreement  between  CD.,  captain  of  said 
ship,  and  E.F 

Bill  of  exchange  for  $500  at  3  months,  drawn  by  ^  ..B.  on 
and  accnpted  by  CD.,  indorsed  by  E.F.  and  G.H 


Dates . 


January  1,  1878. 
February  1,  1878. 
February  2,  1878. 
March  1,  1878. 

Julys,  1877. 

August  1,  1878. 

May  1,  1879. 


(a)   Con.  Rules  1897,  Form  63. 


documentary  evidence. 
Copies. 
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Descriptian  of  Documents. 


Register  of  baptism  oi  A.B.  in  the 

parish  of  X 

Letter — Plaintiff  to  defendant 

Notice  to  produce  papers 


Record  of  a  Judgment  of  the  Court 
of  Queen's  Bench  in  an  action, 
J.S.  V.  J.N^ 


January  1,   1848. 
February  1,  1848. 

March  1,  1878. 


Trinity  Term, 
10th  Vict. 


Original  or  duplicate 
served,  sent  or 

delivered,  when,  how, 
and  by  whom. 


Sent  by  General  Post 
February  2,  1848.- 

Served  March  2,  1878 
on    defendant's    so- 
licitor by  E.F., 
of— 


Con.  Eules,  1888,  Form  26. 
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I  hereby  make  the  admissions  required  to  be  made  by  the  ^'^^„^^°^ 
within  notice.  [//  some  only  of  the  documents  are  admitted, 
qualify  the  admission;  as  thus:  so  far  as  relates  to  the  docu- 
ments distinguished  therein  by  the  numbers  1,  2,  3,  &c. ;  and 
I  decline  to  make  any  other  of  the  admissions  required  by 
the  said  notice] .     Dated  this  day  of  ,  19     . 


Witness 
CD. 


A.B.,  Solicitor  [or,  agent]   for  the 
defendant  [or  as  may  he]. 


{Formal  'parts:  see  No.  744.)  «tBf| 

I.,  CD.,  of  ,  clerk  to  Mr.  ,  plain-  ^^i^^J^'^of 

tiff's  solicitor  in  this  cause,  make  oath  and  say,  as  follows : —  admission. 

1.  I  was  present  on  the  day  of  ,  and 
did  see  A.B,,  solicitor  herein  for  the  above-named  , 
sign  the  admissions  at  the  foot  of,  [or,  indorsed  upon,  or, 
annexed  to]  the  notice  to  admit  hereto  annexed  and  marked 
Exhibit  "  A." 

2.  The  signature  "  A.B."  subscribed  to  the  said  admissions 
is  of  the  proper  handwriting  of  the  said  A.B. 

Sworn,  &c. 


404 


EVIDENCE. 


(Formal  parts:  see  No.  744.) 

ifvke'of  tt         1-  On  the  day  of  ,  19     ,  I  served  Mr.  E.F., 

notice,  and  of  the  Solicitor  [or,  agent]  in  this  cause  for  the  defendant  A.B. 
admit  *°        (^^  ^^  ^^^  ^^)  >  ^^^^  *^^  notice  in  writing  dated  the 

of  )  19     ,  to  admit  documents  now  produced  and 

shewn  to  me,  and  marked  "  A/'  and  addressed  to  {state 
whom),  by  delivering  a  true  copy  of  the  said  notice  to,  and 
leaving  the  same  with — //  personally,  say:  the  said  E.F.  at 
(state  where) — Or,  if  not  personally,  say:  the  clerk  [or  ser- 
vant— or  as  may  he]  of  the  said  E.F.,  at  his  office  [or,  address 
for  service]  situate  at  {state  where). 

2.  The  said  E.F.  inspected  the  documents  specified  in  the 
said  notice,  at  the  time  and  place  mentioned  in  such  notice 
[or,  the  said  E.F.  has  inspected  the  documents  specified  in 
the  said  notice  since  the  aforesaid  service  thereof — [or,  the 
said  E.F.  has  not  nor  has  the  said  defendant  {or  as  may  he), 
or  any  other  person  on  his  behalf,  inspected  the  documents 
specified  in  the  said  notice  or  any  of  them  since  the  aforesaid 
service  of  the  said  notice.] 

3.  The  said  defendant  {or  as  may  he)  and  his  solicitor 
[and  agent]  in  this  cause,  have  refused  or  neglected  to  admit 
the  said  documents,  or  any  of  them,  as  required  by  the  said 
notice ;  and  no  admission  of  the  said  documents  or  any  of  them 
hath  in  fact  been  made  by  the  said  defendant  {or  as  may  he), 
or  by  any  person  on  his  behalf. 


Affidavit  of  ^^^  same  as  No.  690,  to  the  end  of  par.  1 ;  but  substitute 

service  of        "  produce  "  for  "  admit." 

notice  to  pro- 
duce . 


{Formal  parts:  see  No.  744.) 
69S 
Affidavit  of  1,  \  gaw  {describe  the  party,  as  thus:  the  plaintiff  A.B. 

deed?  and  °V*o^.  the  defendant  CD.— or,  E.F.,  the  testator  in  the  plead- 
proving  hand-  ings  of  this  cause  named — or  as  may  he)  sign,  seal,  and  as  his 
othel^doSu-  ^^^  ^^^  ^^^^  deliver  the  indenture  [or,  deed  poll],  dated 
ments.  the  day  of  ,  19     ,  and  marked  "  A,"  now 

produced  and  shewn  to  me,  and  purporting  to  be  [describe 
shortly,  what;  as  thus:  a  settlement  on  the  intended  marri- 
age of  the  said  plaintiff] . 
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2.  The  signature  ' '  ,"  set  and  subscribed  to  the 
said  indenture  \^or,  deed  poll],  as  the  party  [or,  one  of  thd 
parties]  executing  the  same,  is  of  the  proper  handwriting  of 
the  said  plaintiff  {or  as  may  he). 

3.  The  signature  "  /'  set  and  subscribed  to  the 
attestation  to  [or,  indorsed  on]  the  said  indenture  [or,  deed 
poll],  of  the  execution  thereof  by  the  said  plaintiff  {or  as  may 
he),  is  of  my  proper  handwriting. 

4.  I  am  well  acquainted  with  the  handwriting  of  the  plain- 
tiff A.B.  {or  as  may  he)  having  seen  him  write. 

5.  The  (sixteen)  several  letters  marked  respectively  "A," 
a  ^»  «  Q^}>  i<  j)^7j  ^g^  j^Q^  produced  and  shewn  to  me,  and 
dated  respectively  the  19  ,  &c.,  are  of  the  proper 
handwriting  of  the  said  A.B.,  and  are  respectively  signed  by 
him  {or  as  may  he). 

6.  The  signature  "  ,  "  to  the  agreement  dated 
the  ,  19  ,  marked  "  G,"  now  produced  and  shewn 
to  me,  is  also  of  the  proper  handwriting  of  the  said  A.B. 


{Formal  parts:  see  No.  744.) 
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1.  The  document  marked  "  C,"  now  produced  and  shewn  Affidavit, 

to  me,  is  a  copy  of  a  correspondence  [describe  it,  as  thus,  verifying  copy 

Or  corr68'Doii" 

between  me  and  Messrs.  A.B.  <&  Co.,  the  plaintiff's  solicitors  dence  and  loss 
in  this  cause],  having  reference  to  the  subject  matter  of  this  of  a  document, 
suit:   omitting  signatures  and  other  formal  parts  of  such 
correspondence. 

2.  On  or  about  the  of  ,  19  , 1  received  a 
letter  from  the  defendant  A.B.  I  have  lately  made  diligent 
search  for  the  said  letter  in  all  places  where  the  same  was 
likely  to  be  found,  but  I  have  been  unable  to  find  it,  and  I  do 
not  know  what  has  become  thereof. 

3.  The  paper  writing  marked  "  A,"  n«.>w  produced  and 
shewn  to  me,  is  a  true  copy  of  the  said  letter:  as  I  know 
from  {shew  means  of  Icnowledge). 


406  EVIDENCE. 

Section  III. — Oral  Evidence — Procuring  Attendance  of 
Witnesses^  &c. 

094  Subpoena  ad  Testijicandum  (General  Form). 

S^'Senerf])  I^  the  High  Court  of  Justice. 

(a)  Between — A.B.,  Plaintiff, 

and 
C.D.^  and  others,  Defendant. 
Edward  the  Seventh,  by  the  Grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  and  of  the  British 
Dominions  beyond  the  Seas,  King,  Defender  of  the  Faith, 
Emperor  of  India,  to  greeting :   We  command  you  to 

attend  before  at  on  day  the  day 

of  ,  19     ,  at  the  hour  of  in  the  noon, 

and  so  from  day  to  day  until  [the  above  cause  is  tried,  or  as 
may  &e],  to  give  evidence  [or,  for  examination  for  discovery, 
or  as  may  le]  on  behalf  of  the  [plaintiff  or,  defendant]. 

Witness,  the  Honourable  President,  &c.,  the        day 

of  ,  19     . 

In  the  margin: 

Issued  from  the  office  of  the  of  the 

High  Court  of  Justice  in  the  County  of 

To  be  indorsed: 

This  writ  was  issued  by  A.B.,  of  ,  Solicitor  for 

the  plaintiff  (or  as  the  case  may  he). 

Con.  Eules,  1888,  Form  114. 
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Subpoena  Duces  Tecum  (General  Form). 
[Title,  &c.] 


duces  tecum 
(general).  (6) 


Subpoena^  Edward  the  Seventh,  &c.   (see  No.  694),  greeting:     We 

command  you  to  attend  before  at  on  day 

the  day  of  ,  19     ,  at  the  hour  of  in 

the  noon,  and  so  from  day  to  day  [imtil  the  above 

cause  is  tried,  or  as  may  le],  to  give  evidence  [or,  for  examin- 
ation for  discovery  or  as  may  he]  on  behalf  of  the 
and  also  to  bring  with  you  and  produce  at  the  time  and  place 
aforesaid  (specify  documents  to  he  produced). 

Witness,  the  Honourable  President,  &c.,  the         day 

of  ,  19     . 

Memo,  of  issue  and  indorsement  as  in  Form  694. 

Con.  Eules,  1888,  Form  115. 

(a)  Con.  Rules  1897,  Form  88. 
(6)   Con.  Rules  1897.  Form  89. 
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SubpoeTia  ad  Testificandum  at  Assizes. 

[Title,  &c.]  ^^^ 

Edward  the  Seventh,  &c.   {see  No.  694),  greeting:     We  Subpoena  ad. 
command  you  to  attend  before  our  Justices  assigned  to  take  ^^f '•  **  assizes, 
the  Assizes  in  and  for  the  County  of  to  be  holden  at        , 

on  day  the  day  of  ^  19     ,  at  the  hour 

of  in  the  noon,  and  so  from  day  to 

day  during  the  said  Assizes  until  [the  above  cause  is  tried, 
or  as  may  &e]  to  give  evidence  on  b^alf  of  i^e 

Witness,  the  Honourable  President,  &c.,  the  day 

of  ,  19     . 

Memo,  of  issue  and  indorsement  as  in  Form  694. 

Con.  Rules,  1888,  Form  116. 


Subpoena  'Duces  Tecuin  at  Assizes. 

[Title,  &c.]  ^^^ 

Edward  the  Seventh,  &c.   {see  No.  694),  greeting:     We  Subpoena 
command  you  to  attend  before  our  Justices  assigned  to  take  fg^^^est^S  ^* 
the  Assizes  in  and  for  the  County  of  to  be  holden  at 

on  day  the  day  of  j  19     ?  at  the  hour  of 

in  the  noon,  and  so  from  day  to  day  during  the  said 

Assizes,  until  the  above  cause  is  tried,  to  give  evidence  on 
behalf  of  the  ,  and  also  to  bring  with  you  and 

produce  at  the  time  and  place    aforesaid  {specify  documents 
to  he  produced) . 

Witness,  the  Honourable  President,  &c.,  the  day 

of  ,  19     . 

Memo,  of  issue  and  indorsement  as  in  Form  694. 

Con.  Rules,  1888,  Form  117. 


(Formal  parts:  as  in  No.  403.) 

.      ,.  ^.         ^      «98 

for  an  order  that  a  subpoena  may  issue  in  this  cause,  directed  Notice  of 

to  A.B.,  CD.  and  E.F.,  of  the  of  ,  in  ^j.°*j°'^^J*^^^. 

the  of  ,  in  the  Province  of  Quebec,  re-  ^^l  ^  ^"  ' 

quiring  the  said  A.B.,  CD.  and  E.F.  to  attend  at  the  next  Quebec,  under 

^  Co. (_/.  c*  7u, 

(c)   Con.   Rules  1897,   Form  90.  ^°'    ' 

id)   Con.  Rules  1897.  Form  91. 
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sittings  of  this  Court  to  be  holden  at  on  ,  the 

day  of  ,  for  the  trial  of  actions,  as  witnesses 

on  the  part  of  the  plaintiff  [or,  defendant  A.W.  Or,  to 
attend  before  Y.Z.,  Esq.,  the  Master  of  this  Court  (or,  special 
examiner),  at  the  of  ,  at  such  time  and 

place  as  the  said  Y.Z.,  Esq.,  shall  appoint  for  taking  the  said 
examination  of  the  said  defendants  A.B.  and  CD.  in  this 
action]  ;  and  take  notice,  &:c.     (Conclude  as  in  No.  403.) 


(Formal  parts:  see  No.  744.) 

supporYof"  1-  Joinder  of  issue  was  delivered  herein  on  the  day 

application  by  of  ,  and  this  action  is  now  at  issue  [and  notice  of 

hiTsoHcitoT    ^"^^  ^^^^  ^^^^  given  for  the  next  sittings  of  this  Court  to  be 

holden  at  ,  on  the  day  of  ]    (Where 

the  evidence  is  required  on  soine  interlocutory  proceeding, 

the  affidavit  must  he  framed  to  suit  that  state  of  facts.) 

2.  A.B.,  CD.  and  E.F.  are  material  and  necessar}'  wit- 
nesses for  me  [or,  for  the  applicant]  in  this  action,  and  I 
[o?-  he]  cannot  safely  proceed  to  a  trial  of  this  action  without 
their  evidence. 

3.  The  said  A.B.,  CD.  and  E.F.,  respectively  reside 
at  (state  residence),  in  the  Province  of  Quebec. 

4.  There  is  no  action  or  suit  pending  in  the  said  Province 
of  Quebec  in  respect  of  the  matters  in  question  in  this  suit 


(a), 


Sworn,  &c. 


(Formal  parts:  as  in  No.  902.) 
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Order  for  sub-        1.  It  is  ordered  that  a  writ  of  subpoena  [ad  testificandum 
toQuebec!^^"^  ^^-' — ^^  testificandum  et  duces  tecum]  do  issue  out  of  and  un- 
der the  seal  of  this  Court,  directed  to  A.B.,  CD.  and  E.F., 
of  ,  in  the  Province  of  Quebec,  requiring  them  to 

be  present  at  the  trial  of  this  action,  at  the  next  sittings  of 
this  Court,  to  he  holden  on  the  day  of  .  at 

(or  as  the  case  may  require). 


(a)  See  C.  S.  C.  c.  79,  s.  6,  printed  in  R.  S.  O.  1897,  p.  876. 
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The  subpoena  is  in  the  same  form  as  No.  694,  but  must  Subpoena  to 
bear  at  the  foot  or  in  the  margin  a  memorandum  to  the  following  Queb^^^  ^ 
effect: 

"  Issued  under  special  order  made  in  Chambers  this 
day  of 

{Signature.) 
Clerk  of 


{Formal  parts:  see  No.  403.) 
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On  behalf  of  the  for  an  order  that  a  writ  of  Notice  of ^ 

habeas  corpus  ad  testificandum  may  be  issued,  directed  to  the  habeas  corpm 
Warden  of  the  Central  Prison  {or  as  may  be)  to  bring  ad  testijkan- 

before  the  Justices  appointed  to  hold  the  sittings  of  the  High  '^^^' 
Court  of  Justice  for  the  trial  of  actions  at  the  Town  of  , 

to  be  holden  on  ,  the  day  of  ,19 

{or  as  may  be  necessary),  to  be  examined  as  a  witness  for 
the  at  the  trial  of  this  action  {or  as  may  be  neces- 

sary) so  long  as  his  attendance  as  a  witness  shall  be  required. 


{Formal  parts:  see  No.  744.) 

T04 

1.  Set  out  the  state  of  the  action,  shewing  that  it  is  ready  Affidavit  in 
for  trial,  or  for  the  talcing  of  the  evidence  of  the  witness.  suppor  . 

2.  is  a  material  and  necessary  witness  for 
the  [or,  has  made  an  aflBdavit  in  this  action  in 
behalf  of  the  ,  or  as  may  be  the  caseli. 

3.  The  said  is  a  prisoner  confined  in  the 
Central  Prison,  and  by  reason  thereof  the  is  unable 
to  procure  his  attendance  as  a  witness  in  this  action. 


{Formal  parts:  see  No.  902.) 
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1.  Upon  the  application  of  the  defendant  above- ^^^^  ^o"^ 

named,  and  upon  hearing  read  the  affidavit  of  this  ad  t^tifican- 

day  filed,  and  upon  hearing  counsel  for  the  plaintiffs  and  de-  dum. 
fendants  [no  one  appearing  for  or  on  behalf  of  the  Honourable 
[the  Minister  of  Justice  of  Canada] ,  although  duly  notified  of 
this  application,  as  by  affidavit  of  service  of  notice  thereof 
appears] . 


410  EVIDENCE. 

2.  It  is  ordered  that  a  writ  of  habeas  corpus  ad  testifican- 
dum may  issue  out  of  this  Court  on  behalf  of  the  [defendant], 
directed  to  the  Warden  of  the  [Penitentiary]  at  to 
bring  ,  a  prisoner  now  confined  in  the  said 
[Penitentiary]  before  the  Judge  presiding  at  the  sittings 
to  be  holden  at  the  City  of  ,  in  the  Province  of  On- 
tario on  the  day  of  ,  19  ,  at  the  hour 
of  ten  o'clock  in  the  forenoon,  and  so  from  day  to  day  until 
the  above  action  is  tried,  to  give  evidence  on  behalf  of  the 
[defendant] . 

3.  And  it  is  further  ordered  that  before  execution  of  this 
said  writ  the  defendant  do  pay  to  the  said  Warden  of  the  said 
[Penitentiary]  the  expenses  of  bringing  the  said  prisoner  to 

and  reconveying  him  to  the  said  [Penitentiary]. 

4.  And  it  is  further  ordered  that  the  costs  of  this  applica- 
tion and  of  the  said  writ  and  the  execution  thereof  be  costs 
in  the  cause. 


Habeas  Corpus  ad  Testificandum. 
Zm^fadtT       Edward  the  Seventh,  &c.  {see  No.  694)  to  the  [keeper  of 

ijicandiirtt, .    (a)  OUT  prisOn  at  •] 

We  command  you  that  you  bring  ,  who  it  is  said  is 

detained  in  our  prison  under  your  custody  ,  before 

at  on  day  the  day  of  , 

at  the  hour  of  in  the  noon,  and  so  from  day 

to  day  until  the  above  action  is  tried,  to  give  evidence  on  be- 
half of  the  And  that  immediately  after  the  said 
shall  have  so  given  his  evidence  you  safely  conduct  him  to  the 
prison  from  which  he  shall  have  been  brought. 

Witness,  the  Honourable  President,  &c.,  the 

day  of  ,  19     . 

Memo,  of  issue  and  indorsement  as  in  Form  694. 

Con.  Eules,  1888,  Form  119. 

(a)  Con.  Rules  1897,  Form  92. 


PROCURING  ATTENDANCE  OF   WITNESSES,  ETC.  411 

(Title  &c.,  as  in  No.  403.) 

TOT 

Take  notice  that  the  plaintiff  intends  to  examine  the  de-  f°f^^  "^  ^°' 
fendant  ,  as  a  witness  in  this  action  at  the  trial  amine  opposite 

thereof  at  the  next  sittings  (according  to  the  notice  of  trials  P^'^^y  ^®  * 

o«^    y\7«    ivQO\  -  Witness  at  the 

see  No.  789).  „i^l_    (,^) 

And  further  take  notice  that  the  plaintiff  hereby  requires 
the   said   defendant  to  attend  for  examination 

accordingly  at  the  trial,  pursuant  to  Consolidated  Eule  481. 

Dated,  &c. 

(Signature.) 
Solicitor  for  [Plaintiff]. 
To 

Solicitor  for  [Defendant] . 


Warrant  for  Arrest  of  a  Defaulting  Witness.     (Rule  482.) 

Province  of  Ontario,^  alr™^!'^ 

County  of  i  defaulting 

witness,  (c) 

Between — A.B.,  Plaintiff, 
and 
CD.,  Defendant. 

To  E.F. 

Whereas  proof  has  been  made  before  me  that  H.N.  was 
duly  subpoenaed  to  give  evidence  on  behalf  of  the  plaintiff 
(or  as  the  case  may  he),  in  the  cause  at  the  sittings  of 

the  Court  of  Assize  (or  as  the  case  may  be),  at  Toronto  (or 
as  the  case  may  he),  which  commenced  on  the  day 

of  ,  19     ;  that  the  presence  of  the  said 

H.N.  is  material  to  the  ends  of  justice;  and  that  the  said 
H.N.  has  failed  to  attend  in  accordance  with  the  requirements 
of  the  siibpoenn. 

These  are  therefore  to  command  you  to  take  the  said  H.N. 
and  to  bring  and  have  him  before  me  at  the  said  sittings,  or 
before  such  other  Judge  as  may  be  presiding  thereat,  there  to 
testify  what  he  may  know  concerning  the  matters  in  question 
in  the  said  cause,  and  that  you  detain  him  in  your  custody 
until  he  shall   have   given   his   evidence,  or  until   the  said 


(6)    See  Rule  481. 

(c)   Con.  Rules  1897,  Form  93. 
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sittings  shall  have  ended,  or  until  other  order  be  made  by  the 
Court  concerning  him. 


Given  under  my  hand  this 
19     ,  at 


day  of  A.D. 

J.  J.  M. 

Con.  Rules,  1888,  Form  202. 


ing  to  obey 
subpoena. 


(Formal  parts:  see  No.  403.) 
TOO 

SCtiS.lor  on  behalf  of  the  plaintiff  [or,  defendant  A.B.],  that  E.F. 
order  for  who  has  been  served  with  a  sufyprena  to  attend  and  be  ex- 
committafof*!  ^^^^^^  as  a  witness  for  the  plaintiff  [or,  said  defendant] 
witness  ref us- before  CD.,  Esquire,  an  examiner  of  this  Court  [or,  before 
CD.,  the  special  examiner  appointed  in  this  cause],  but  has 
refused  to  attend,  may  be  ordered  to  attend  at  his  own  ex- 
pense, and  be  sworn  and  examined  as  such  witness,  at  such 
time  and  place  as  the  examiner  shall  appoint;  or,  in  default 
thereof,  stand  committed  to  the  gaol  of  .     And 

that  the  said  E.F.  may  be  ordered  to  pay  the  costs  of  this 
application.  And  take  notice,  that  in  support  (c&c.,  continue 
as  in  form  No.  403). 

An  affidavit  in  support,  and  the  examiner's  certificate  of 
default  accompany. 


TIO 

Affidavit  ii 
support. 


(Formal  parts:  see  No.  744.) 

1.  On  the  of  ,  19  ,  I  served  E.F.,  the 
person  named  in  the  subpmna  now  produced  and  she^^n  to  me 
and  marked  "A,"  issued  out  of,  and  under  the  seal  of  this 
Honourable  Court,  by  delivering  to,  and  leaving  with,  the 
said  E.F.,  at  (state  where),  in  the  [County]  of  ,  a 
true  copy  of  the  said  subpoena  and  of  the  indorsement  there- 
on; and  I  at  the  same  time  shewed  to  the  said  E.F.  the  said 
8ubiJ(£na  so  under  seal  as  aforesaid. 

2.  At  the  time  of  such  service  I  did  pay  to  the  said  E.F., 
the  sum  of  $ 
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(Formal  parts:  see  No.  403.)  ^,, 

Til 

on  the  part  of  the  plaintiff  [or,  defendant  A.B.\,  that  -E^-i^.,  Sion.'lor 
of  {residence  and  addition)  who  had  been  served  with  a  suS-Ukeatt^nd- 
puena  to  attend  and  be  examined  as  a  witness  for  the  plaintiff  ^^^^Lf*  ^'^^^' 
[or,  said  defendant],  before  CD.,  Esquire,  an  examiner  of 
this    Court    [or,   before   CD.,   the   examiner    specially    ap- 
pointed for  the  examination  of  witnesses  in  this  cause],  but 
has  neglected  or  refused  to  attend  and  be  examined,  may  be 
ordered  to  attend  at  his  own  expense,  and  be  sworn  and  ex- 
amined as  such  witness,  at  such  time  and  place  as  the  said 
examiner  shall  appoint ;  and  in  default  that  he  may  be  com- 
mitted to  the  common  gaol  of  the  County  of,  &c. ;  and  that 
the  said  EF.  may  be  ordered  to  pay  the  costs  of  this  applica- 
tion.   And  take  notice,  that  in  support  {£c.,  as  in  form  403.) 


Section  IV. — Oral  Evidence — Oaths,  Affirmations  and 
Declarations  of  Witnesses. 

1.  Before  the  Court. 

T12 

To  the  witness  holding  the  Bible  or  New  Testament  in  his  Ordinary  form 
hand:    The  evidence  you  shall  give  to  the  Court  touching  the  ° 
matters  in  question  shall  be  the  truth,  the  whole  truth,  and 
nothing  but  the  truth — So  help  you  God. 

The  witness  then  kisses  the  hook. 


T13 

The  officer  requests  the  witness  to  hold  up  his  right  hand  and  Scotch  form 
to  repeat  after  him  the  words  of  the  oath.     No  hook  of  any  kind  °  °* 
is  required. 

I  swear  by  Almighty  God  [as  I  shall  answer  to  God  at  the 
great  day  of  judgment  (h)]  I  will  speak  the  truth,  the  whole 
truth,  and  nothing  but  the  truth. 


714 

To  be  uttered  hy  the  witness:  I,  A.B.,  do  solemnly  and  ^^^^^^^q^^.^j^, 
sincerely  declare,  that  {state  in  what  form,   and  with  what  anter. 

(o)  Any  person  who  desires,  may  be  sworn  in  this  form:  See  2 
Ed.  vii.,  c.  12,  s.  29. 

(6)  The  words  in  brackets  are  pnrfc  of  the  original  form  of  o<\ih,  but 
are  now  frequently  omitted  by  the  judges  of  the  Scotch  Courts  in  ad- 
ministering oaths:  See  Stringer's  Oaths  and  A     rmatives,  pp.  49,  82. 
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ceremony,  an  oath  will  he  binding;  as:  holding  up  my  right 
hand,  and  declaring  to  the  truth,  as  I  shall  answer  to  Almighty 
God  at  the  great  day  of  judgment],  is  a  form  of  oath  that  is 
most  binding  on  my  conscience;  and  (here  holding  up  his 
hand)  I  do  solemnly  and  sincerely  declare,  that  the  evidence 
I  shall  give  to  the  Court  touching  the  matters  in  question  shall 
be  the  truth,  the  whole  truth,  and  nothing  but  the  truth 
[repeat  the  binding  form;  as:  as  I  shall  answer  to  Almighty 
God  at  the  great  day  of  judgment] . 


T15 

ify^a"Quaker,  ^^  ^«  uttered  by  the  mtness:  I,  A.B.,  being  one  of  the 
or  Mt)ravian|  people  Called  Quakers  [or,  one  of  the  persuasion  of  the  people 
Separati8t,etc.  galled  Quakers — or,  of  the  United  Brethren  called  Moravians, 
or,  as  the  case  may  he],  and  entertaining  conscientious  objec- 
tions to  the  taking  of  an  oath,  do  solemnly,  sincerely,  and  truly 
affirm  and  declare  that  the  evidence  I  shall  give  to  the  Court 
touching  the  matters  in  question  shall  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth. 


716 

Affirmation 
by  an  ex- 
Quaker,  or  ex- 
Moravian. 


To  he  uttered  by  the  mtness:  I,  A.B.,  having  been  one  of 
the  people  called  Quakers  [or,  one  of  the  persuasion  of  the 
people  called  Quakers  or,  one  of  the  persuasion  of  Mor- 
avians, or,  as  the  case  may  he],  and  entertaining  conscien- 
tious objections  to  the  taking  of  an  oath,  do  solemnly,  sincere- 
ly, and  truly  declare  and  affirm  that  the  evidence  I  shall  give 
to  the  Court  touching  the  matters  in  question  shall  be  thle 
truth,  the  whole  truth,  and  nothing  but  the  truth. 


TIT 

Interpreter's 
oath. 


You  shall  well  and  truly  interpret  and  explanation  make 
to  the  Court  [or,  the  jury]  and  the  witness  of  all  such  matters 
and  things  as  shall  be  required  of  you  to  the  best  of  your  skill 
and  understanding — So  help  you  God. 


The  like  in  Deponent  holds  up  his  right  hand  and  says:    I  swear  by 

Scotch  form.    Almighty  God  that  I  will  well  and  truly  interpret  and  ex- 
planation make  to  the  Court  [or  the  jury]  and  the  witness  [es] 
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of  all  such  matters  and  things  as  shall  be  required  of  me  to 
the  best  of  my  skill  and  understanding. 


718 

2.  Before  an  Examiner  or  Commissioner  to  examine  wit-  Ordinary  form 
nesses.  °^  °**^- 

You  swear  that  you  shall  true  answer  make  to  all  such 
questions  as  shall  be  asked  you  [without  favour  or  affection 
to  either  party  (a)],  and  therein  you  shall  speak  the  truth, 
the  whole  truth,  and  nothing  but  the  truth. — So  help  you 
God. 

{Or  a  form  similar  to  No.  713  may  be  used.) 


TIO 

To  be  uttered  by  the  witness:  I,  A-B.,  do  solemnly  and  Oath  of  a 
sincerely  declare  that  [state  in  what  form  and  with  wlmt  Scotch  Co- 
ceremony,  an  oath  will  be  binding;  as:  holding  up  my  right 
hand,  and  declaring  to  the  truth,  as  I  shall  answer  to  Almighty 
God  at  the  great  day  of  judgment],  is  a  form  of  oath  that  is 
most  binding  on  my  conscience;  and  {here  holding  up  his  hand) 
I  do  solemnly  and  sincerely  declare  that  I  shall  true  answer 
make  to  all  such  questions  as  shall  be  asked  me  [without 
favour  or  affection  to  either  party,  (a)]  and  therein  I  shall 
speak  the  truth,  the  whole  truth,  and  nothing  but  the  truth 
[repeat  the  binding  form;  as:  as  I  shall  answer  to  Almighty 
God  at  the  great  day  of  judgment]. 


720 

To  be  uttered  by  the  witness:  I,  A.B.,  being  one  of  the  Affirmation  by 
people  called  Quakers  [or,  one  of  the  persuasion  of  the  people  a  Quaker,  or 
called  Quakers — [or,  of  the  United  Brethren  called  Moravians, 
or  as  the  case  may  &e],  and  entertaining  conscientious  objec- 
tions to  the  taking  of  an  oath,  do  solemnly,  sincerely,  and 
truly  affirm  and  declare  that  I  shall  true  answer  make  to  all 
such  questions  as  shall  be  asked  me  [without  favour  or  affec- 
tion to  either  party  (a)],  and  therein  I  shall  speak  the  truth, 
the  whole  truth,  and  nothing  but  the  truth. 


(o)  These  words  are  omitted  where  a  party  to  the  action  is  sworn. 
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by  an  ex-  To  1)6  uttered  hy  the  witness:  I,  A.B.,  having  been  one  of 

^aker,  or  ex-  the  people  called  Quakers  [or,  one  of  the  persuasion  of  the 
oravian.  people  called  Quakers — or,  of  the  United  Brethren  called 
Moravians,  or  as  the  case  may  le'],  and  entertaining  conscien- 
tious objections  to  the  taking  of  an  oath,  do  solemnly,  sin- 
cerely, and  truly  declare  and  affirm  that  I  shall. true  answer 
make  to  all  such  questions  as  shall  be  asked  me,* [without 
favour  or  affection  to  either  party  (a)],  and  therein  I  shall 
speak  the  truth,  the  whole  truth,  and  nothing  but  the  truth. 


Section  V. — Taking  of  Depositions  by  Examiners,  &c. 

•yaa  {Short  style  of  cause:  see  No.  36.) 

^ppomtment         J  hereby  appoint  the  day  of  at  the  hour 

aminationof    of         ,  at  my  chambers,  for  the  examination  of  witnesses  on 
witnesses  on  u  the  part  of  the  whose  depositions  are  to  be  read  on  a 

motion  pend-  ,  ■         r »  •     .         ,  •  ,t.  ,    n  j 

ing before  the  motion  [lor  an  injunction — or  as  the  case  may  be],  now  pend- 
Courtor  in      ing  before  the  Court  [or,  for  {state  nature  of  motion)  now 
Chambers,  (b)  pg^^j^g  i^^^^j.^  j^ ^    Esquire,  Local  Judge  of  the  High  Court 
at  ,  as  the  case  may  &e]. 

Dated,  &c. 

Special  Examiner  {or  as  the  case  may  6e.) 


T23 


{Formal  parts:  see  post.  No.  403.) 


motion  For  the  ^^  *^®  P^^*  ^^  *^^  plaintiff  [or,  defendant  A.B.],  that  B.A., 
appointment  of  {Orddress) ,  barrister  at  law  [or,  one  of  the  solicitors  of  this 
of  a  special  Court — or  as  may  he],  mav  be  appointed  examiner  for  the 
purpose  of  taking  {state  what;  as  thus:  the  examination  of 


(c) 


(a)  These  words  are  omitted  where  a  party  to  the  action  is  sworn. 
(6)    See  Rule  492. 

(c)   This  will  only  be  necessary  under  special  circumstances :  see 
Rules  444,  477  and  485. 
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the    (plaintiff)    for  discovery  in  this  action  or,  the  cross- 
examination  of  CD.  on  his  affidavit  filed  in  this  cause  on  the 
day  of  ,  19     .     Or,  the  examination  of  E.F.  in  sup- 

port of  the  motion  for,  &c.,  now  pending,  or  about  to  be  made 
in  this  action]. 


{Formal   parts:   see   No.    403.)  724 

on  the  part  of  the  plaintiff  \or.  defendant  A.B.l :  Notice  of 

^  ^  ■-  -■  .  motion  for  the 

1.  That  in  case  the  defendant  J.B.  shall  be  resident  at  appointment 
or  near  M.,  in  the  colony  of  V.,  or  in  case  the  examination  ^^  *  ^^^''^^f 
of  the  said  defendant  can  be  conveniently  taken  at  M.  afore-  witnesses 
said,  or  in  the  said  colon}',  J.G.F.,  of  M.  aforesaid.  Esquire,  abroad,    {d) 
barrister  at  law,  may  be  appointed  an  examiner  for  the  ex- 
amination of  the  defendant  J.B.  in  this  action  on  behalf  of 
the  plaintiff. 

3.  That  in  case  the  said  J.Lr.F.  shall  die  or  cease  to  reside 
within  the  said  colony  of  V.,  before  the  taking  or  completion 
of  the  evidence  of  the  defendant  J.B.,  or  shall  decline  or  be 
unable  to  take  the  same,  G.M.S.,  of  M.  aforesaid,  gentleman, 
may  be  appointed  an  examiner  for  the  examination  of  the  said 
defendant. 

3.  That  in  case  the  defendant  J.B.  shall  be  resident  at  or 
near  A.,  in  the  colony  of  S.,  or  in  case  the  examination  of  the 
said  defendant  can  be  conveniently  taken  at  A.  aforesaid,  or 
within  the  said  colony  of  S.,  J. M.S.,  of  A.  aforesaid,  gentle- 
man, may  be  appointed  an  examiner  for  the  examination  of 
the  said  defendant. 

4.  That  in  case  the  said  J. M.S.  shall  die,  or  cease  to  reside 
within  the  said  colony  of  S.,  before  the  taking  or  completion 
of  the  evidence  of  the  said  defendant,  or  shall  decline  or  be 
unable  to  take  the  same,  W.J.W.,  of  A.  aforesaid,  gentleman, 
may  be  appointed  examiner  for  the  examination  of  the  said 
defendant. 

5.  That  in  case  the  evidence  of  the  said  defendant  is  taken 
at  M.  aforesaid,  notice  thereof  is  to  be  given  to  J.T.  and  G.H., 
both  of  M.  aforesaid,  or  to  one  of  them,  as  the  agent  there 
of  the  defendants  S.M.  the  elder,  and  S.M.  the  younger. 

6.  And  that  in  case  the  evidence  of  the  said  defendant 
is  taken  at  A.  aforesaid,  notice  thereof  is  to  be  given  to  W.S. 
and  E.G.,  both  of  A.  aforesaid,  or  tb  one  of  them,  as  the  agent 
there  of  the  said  defendants  S.M.  the  elder,  and  S.M.  the 
younger. 

(d)    See  Rules  477  and  485. 

F— 27 
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•725 

Order  for  ex- 
amination of 
witnesses 
before  trial,  (a) 


Order  for  Examination  of  Witnesses  before  Trial.     (Rule 

485.) 

In  the  High  Court  of  Justice. 

The  Master  in  Chambers  {or  as  may  he). 

(Date.) 

Between  Plaintiff, 

and 

Defendant. 

1.  Upon  the  application  of  ,  and  upon  reading  the 
affidavit  of  filed,  and  upon  hearing  the  solicitor  [or 
counsel]  for 

2.  It  is  ordered  that  a  witness  on  behalf  of  the 

be  examined  viva  voce  (on  oath  or  affirmation)  be- 
fore [or,  before  Esquire,  special  examiner],  the 
solicitor  or  agent  giving  to  the  solicitor  or  agent 
notice  in  writing  of  the  time  and  place  where  the  ex- 
amination is  to  take  place. 

3.  And  it  is  further  ordered  that  the  examination  so  taken 
be  filed  in  the  office  of  ,  and  that  an  office  copy  or  copies 
thereof  may  be  read  and  given  in  evidence  on  the  trial  of  this 
cause,  saving  all  just  exceptions,  without  any  further  proof 
of  the  absence  of  the  said  witness  than  the  affidavit  of  the 
solicitor  or  agent  of  the  as  to  his  belief,  and  that  the 
costs  of  this  application  be 

See  Con.  Eules,  1888,  Form  141. 
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Notice  of  mo- 
tion that  a 
witness  refus- 
ing to  produce 
documents  on 
a  subpcena 
may  be  order- 
ed to  produce 
same,  (b) 


(Formal  parts:  see  post.  No.  403.) 

on  the  part  of  the  plaintiff  [or,  defendant  A.B.],  that  E.F., 
of  (residence  and  addition),  in  obedience  to  the  subpoena 
served  upon  him  in  this  cause,  may  be  ordered  to  attend  CD., 
Esquire,  one  of  the  examiners  of  this  Court  [or,  CD.,  the  ex- 
aminer specially  appointed  for  the  examination  of  witnesses 
in  this  cause],  at  his  own  expense,  at  such  time  and  place 
as  the  said  examiner  shall  appoint,  and  then  and  there  pro- 
duce the  several  documents  in  the  said  subpoena  specified 
(or  as  may  he)  ;  and  that  the  said  E.F.  may  be  ordered  to 


(a)  Con.  Rules  1897,  Form  124. 

(6)   See  Bradshaw  v.  Bradshaw,  3  Sim.  285. 
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pa^f  the  costs  occasioned  by  his  refusal  to  produce  the  said 
documents,  and  of  this  application.  And  take  notice,  that 
in  support  {(&c.,  as  in  Form  403). 


(Style  of  cause:  as  in  No.  25.) 

727 
Deposition  of  a  witness  cross-examined  in  the  above  cause,  Formal  parts 
before  me,  B.A.,  examiner  {or,  special  examiner  appointed  by  ^^  ^^^^^^0^  "  <. 
order  in  this  cause,  dated  the  of  ,19     ].  cross-examin- 

,  E.F.,  cross-examined  on  behalf  of  the  davit,  before 
plaintiff  [or  defendant  A.B.I,  o^  his  an  examiner. 
Sworn  the  day   ;-  affidavit  filed  the  day  of         , 

of  ,  19     .         19     ,  in  this  cause,  and  being  duly 

/  sworn,  saith  as  follows : 

I  hereby  certify  that  the  evidence  contained  in  this  and 
the  preceding  sheets  of  paper  was  taken  by  me,  (c) 

[and  was  afterwards  read  over  to  the  witness  (or,  respective 
witnesses],  and  signed  by  him  {or,  them),  in  the  presence  of 
the  parties  attending]. 

B.A. 


(Court  and  style  of  action:  as  in  No.  35.  ) 

728 
Depositions  of  witnesses  examined  in  the  above  cause.  The  like, 
at  the  times  and  places  hereinafter  mentioned,  before  me,  where  the  ex- 
B.A.,  examiner  [or,  special  examiner  appointed  by  order  in atdifferent^ 
this  cause,  dated  the  of  ,  19     ].  places. 

1.  At  the  in  the  County  of 

Sworn  the  day  ^  E.F.  (&c.:asin  last  Form.) 

of  ,  19     .        I 

2.  At  in  the  County  of 

Sworn  the  day  }  G.H.  (&c.,  as  in  last  Form.) 

of  ,  19     .     ) 

I  hereby  certify   (&c.:  as  in  last  Form). 


(ct    Omit  all  the   remaining  words  where  the  evidence  has  been 
til  ken  in  shorthand. 
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72» 

Notice  of 
motion  to  ap- 
point special 
examiners. 


(Formal  parts:  see  post,  No.  744.) 

on  the  part  of  the  plaintiff,  that  G.W.A.  and  T.K.B.,  both  of 
S.,  in  the  colony  of  N.S.W.,  solicitors,  may  be  appointed 
examiners  for  the  purpose  of  taking  the  examination  of  wit- 
nesses in  this  action  [as  to  the  claims  of  CD.  and  T.F.J.] ; 
and  that  the  said  G.W.A.  shall  alone  act  as  such  examiner: 
unless  he  shall  refuse  to  act,  or  is  by  illness  or  other  sufficient 
cause  incapacitated  from  acting:  in  which  case,  the  said 
T.E.B.  shail  alone  act  as  such  examiner. 


730  {Formal  parts:  see  post.  No.  744.) 

support  of"  1.  Shew  the  necessity  for  the  appointment  of  a  special 

application  to  examiner. 


appoint  a 
special  ex- 
aminer. 


2.  Prove  fitness  of  person  proposed;  as  thus:  A.B.,  of,  &c., 
the  person  proposed  to  be  appointed  special  examiner  as 
aforesaid,  has  no  interest  in  the  matters  in  question  in  this 
cause;  and  in  my  judgment  he  is  a  fit  and  proper  person  to 
be  appointed  such  special  examiner. 

Shew  means  of  knowledge. 


Section  VI. — Examination  of  Witnesses  de  bene  esse. 


7S1 

Notice  of 
motion  for 
leave  to  ex- 
amine a  wit- 
ness de  bene 
esse,  (a) 
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Affidavit  in 
support  of 
motion. 


{Formal  parts:  see  No.  403.) 

on  behalf  of  the  plaintiff  [or,  defendant  A.B.'],  for  leave  to 
examine  CD.,  of  {residence  and  addition),  as  a  witness  on 
his  behalf  in  this  cause,  de  bene  esse:  saving  all  just  excep- 
tions :  [the  said  CD.  being  the  only  witness  to  prove  a  mater- 
ial fact.]  //  a  specfial  examiner  is  necessary,  add:  and  that 
E.F.,  of  {residence  and  addition),  may  be  appointed  an  ex- 
aminer to  take  such  examination.  And  take  notice  {as  in  No. 
403). 


{Formal  parts:  as  in  No.  744.) 

I,  G.H.,  of  {place  of  business),  gentleman,  the  solicitor 
in  this  cause  for  the  plaintiff  [or,  defendant  A.B.I,  make  oath 
and  say  as  follows: 

1.   (Shew  the  condition  of  the  acHon.) 

(o)  When  the  witness  is  over  seventy,  or  dangerously  ill,  or  about 
to  go  abroad,  the  application  may  be  ex  parte. — Dan.  Pr.  5th  ed.  817, 
7th  ed.  558,  and  see  Rules  356  and  357.  When,  however,  the  appli- 
cation is  made  by  a  defendant  before  defence,  notice  must  be  served. 

n. 
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2.  CD.,  of  {residence  and  addition),  is  a  material  wit- 
ness in  this  cause  for  the  plaintiff  {or,  defendant  A.BJ\,  and 
lie  cannot  safely  proceed  by  the  trial  of  this  action  without 
his  evidence  {shew  also  the  facts  intended  to  le  proved  hy  the 
tvitness) . 

3.  The  said  CD.  is  upwards  of  years  of  age — or, 
in  a  dangerous  state  of  health  {as  the  fact  may  he) — or,  about 
to  go  out  of  the  jurisdiction  of  this  Honourable  Court  and  is 
not  expected  to  return  during  the  next  months — or,  the 
said  CD.  is  the  only  witness  to  prove  {state  facts  as  to  which 
it  is  proposed  to  examine  witness;  for  example  the  due  execu- 
tion of  the  will  of  A.W.,  the  testator  in  the  pleadings  men- 
tioned] . 

3.  If  a  special  examiner  is  necessary,  shew  his  fitness  to 
he  appointed:  see  No.  729. 

(Proof  of  illness  should  also  he  made  hy  an  affidavit  of  a 
physician  where  possihle.) 


{Full  or  shortened  style  of  the  cause,  Nos.  24,  25.)  (%r,»o 

Deposition  of  a  witness  examined  de  hene  esse,  pursuant  Formal  parts 
to  an  order  made  in  the  above  cause,  dated  the  day  of  of  the  witness. 

,  19  ,  before  me,  E.F.,  examiner  [or  special  examiner 
appointed  by  the  said  order — or  by  order  in  this  cause  dated 
the  ,19     ],  at  ,  this  day,  &c. 

CD.,  {residence  and  addition),  being  called  on  behalf 
of  the  plaintiff  [or  defendant  A.B.],  and  being  duly  sworn, 
saith  as  follows : 

I  know  the  plaintiff,  &c. 

{Except  where  the  evidence  is  taken  in  shorthand  the  wit- 
ness should  sign  the  deposition,  and  the  examiner  should 
certify  the  depositions. 

Where  taken  in  shorthand  the  stenographer  should  certify  a 
true  copy  of  the  extension  of  his  notes  and  the  examiner  should 
also  sign  the  copy:  Rules  458  (2),  and  485. 


{Formal  parts:  see  No.  744.)  ^^4. 

Show  special  grounds  for  the  application;  as  thus:  CD.,  Affidavit  to 
in  the  order  in  this  cause,  dated  the  of  ,  19     ,  to S thrde? 

named,  died  on  the  day  of  last.     He  is  the  same  position  as 

I  evidence. 
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person  as  CD.,  named  in  the  paper  writing  marked  A.,  now 
produced  and  shewn  to  me  {Exhibit  certificate  of  death  or 
burial),  and  purporting  to  be  a  copy  of  an  entr}^  in  the  Eegis- 
ter  book  of  deaths  [or,  burials]  kept  for  {describe  the  Re- 
gister book). 

Or  shew  that  due  diligence  was  used  to  produce  the  wit- 
ness for  examination  in  the  ordinary  course;  and  why  it  could 
not  be  done. 


Section  VII. — Commissions  to  Take  Evidence. 
{Formal  parts:  see  No.  403.) 

motion  for  ^^  ^^®  P^^  ^^  *'^®  [plaintiff  or  as  may  be]  that  he  may 

commission  to  be  at  liberty  to  sue  out  a  commission  directed  to  Mr.  A.B. 

take  evidence,  of  as  commissioner  on  the  part  of  the  {applicant), 

for  the  examination  viva  voce   [or,  upon  interrogatories,  or 

upon  interrogatories  and  viva  voce]  at  or  elsewhere  in 

of  witnesses  in  this  action  residing  in  the  said  of 

on  behalf  of  all  parties  to  this  action,  [or  of  CD.  and 

E.F.  as  witnesses  in  this  action  on  the  part  of  the  plaintiff 

or  as  may  be],  and  that  the  trial  of  this  action  be  stayed  until 

after  the  return  of  the  said  commission.     And  that  the  costs 

of  the  application  and  of  the  execution  of  the  order  to  be 

made  thereupon  and  all  costs  incidental  thereto  may  be  costs 

in  the   said   action.     [//   letters   rogatory  are   required  add 

-following: — And    that   letters    rogatory    may    issue    out   of 

this  Court  directed  to  {stating  Court),  requesting  such  Court 

to  issue  the  necessary  process  to  compel  the  attendance  of  A.B. 

and  CD.  before  such  Court,  or  such  person  or  persons  as  the 

said  Court  may  appoint,  to  be  examined  as  witnesses  under 

oath  on  the  part  of  the  plaintiff  [or,  defendant]  A.B.] 


Additional 
where  letters 
rogatory  are 
required. 


7»6 

AfiBdavit  in 
support,  by 
applicant  or 
his  solicitor. 


{Formal  parts:  as  in  No.  744.) 

1.  This  action  is  now  at  issue,  [joinder  of  issue  having 
been  delivered  on  the  day  of  19  ,  or  as  may  be  the 
case] . 

2.  A.B.,  CD.,  and  E.F.,  are  (a)  material  and  necessary 
witnesses  for  me  [or,  the  applicant],  and  I  [or,  he]  can 
not  safely  proceed  to  the  trial  of  this  action  without  the 
evidence  of  the  said  A.B.,  CD.,  and  E.F. 


(a)  Where  aflBdavit  is   made  by  the  party  there  may  be  here  in- 
serted "  as  I  am  advised  by  my  solicitor  and  believe." 
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3.  The  said  A.B.,  CD.,  and  E.F.  reside  {state  places  of 
residences)  out  of  the  jurisdiction  of  this  Honourable  Court. 

4.  The  said  A.B.  and  CD.  [are  adverse  witnesses,  and] 
will  not  voluntarily  attend  to  give  evidence  unless  compelled 
so  to  do  by  legal  process. 

5.  The  said  A.B.  and  CD.  are  both  resident  within  the 
jurisdiction  of  the  Court  (name  of  Court  to  which  the 
letters  rogatory  are  to  he  addressed) . 

6.  This  application  is  made  in  good  faith  and  not  for  the 
purpose  of  delay  nor  for  any  improper  purpose  whatever. 


737 


Order  for  Commission  to  Examine  Witnesses.    {Rule  499.) 

In  the  High  Court  of  Justice.  Sis  Jo„%T' 

The  Master  in  Chambers  {or  as  may  he). 

{Date.) 

Between  Plaintiff, 

and 

Defendant. 

1.  Upon  the  application  of  ,  and  upon  reading  the 
affidavit  of  filed,  and  upon  hearing  the  solicitor  [or 
counsel]  for 

2.  It  is  ordered  that  a  commission  may  issue  out  of  this 
Court  directed  to  of  a  commissioner  named  by  and  on 
behalf  of  the  and  to  of  a  commissioner 
named  by  and  on  behalf  of  the  for  the  examination  [upon 
interrogatories  and]  viva  voce  of  witnesses  on  behalf  of  the 
said  and  respectively  at  aforesaid  before  the 
said  commissioners. 

[3.  And  it  is  further  ordered  that  the         do  within 
days  after  service  upon  of  the  interrogatories  in  chief 

deliver  to  the  his  cross-interrogatories,  and  in  default  of 

his  doing  so  the  is  to  be  at  liberty  to  send  the  said  com- 

mission without  cross-interrogatories.] 

4.  And  it  is  further  ordered  that  days  previously  to 

the  sending  out  of  the  said  commission,  the  solicitor  of  the 
said  shall  give  to  the  solicitor  of  the  said  notice 

in  writing  of  the  mail  or  other  conveyance  by  which  the  com- 
mission is  to  be  sent  out. 

(o)  Con.  Rules  1897,  Form  120. 
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5.  And  it  is  further  ordered  that  within  da3^s  after 
service  of  this  order  upon  or  solicitor  the  do 
deliver  to  the  the  name  and  place  of  business  of 
agent  in  aforesaid  whom  he  ha  appointed  to  appear 
for  upon  such  examination,  and  upon  whom  notice  of 
the  said  examination  may  be  sensed. 

6.  And  it  is  further  ordered  that  upon  the  execution  of 
the  said  commission  and  the  examination  of  the  said  witness 

and  before  the  day  of  the  said  commission 

and  the  deposition  of  the  witness         ,      and  all  pro- 

ceedings taken  under  the  said  commission  be  without  delay 
after  the  said  commission  shall  have  been  executed  trans- 
mitted to  the  office  of  the  of  the  the  High  Court 
of  Justice  at 

7.  And  it  is  further  ordered  that  upon  the  return  of  the 
said  commission  either  party  upon  giving  days'  notice 
of  his  intention  to  do  so,  may  be  at  liberty  to  open  the  said 
commission  and  take  an  office  copy  or  copies  thereof,  and  of 
the  said  depositions,  exhibits  or  other  proceedings  returned 
therewith. 

8.  And  it  is  further  ordered  that  upon  the  return  of  the 
said  commission  the  said  upon  the  request  of  either 
party  and  upon  payment  of  the  postage  therefor,  shall  trans- 
mit the  said  commission  with  the  several  proceedings  returned 
therewith  and  the  [said  interrogatories  and  cross-interroga- 
tories and]  depositions  taken  as  aforesaid,  to  to  be 
by  him  produced  at  the  trial  of  this  action. 

9.  The  costs  of  this  order,  and  of  the  commission  to  be 
issued  in  pursuance  hereof,  and  of  the  interrogatories,  cross- 
interrogatories,  and  depositions  to  be  taken  thereunder,  to- 
gether with  any  document,  copy,  or  extract  and  the  official 
copies  thereof,  and  all  other  costs  incidental  thereto,  shall  be 

Con.  Rules,  1888,  Form  138. 
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{Add  to  preceding  Form.) 
Order  for  5a.  And  it  is  further  ordered  that  letters  rogatory  do  issue 

tory^\a)^^'  ^^^  ^^  ^^^  under  the  Seal  of  this  Court,  addressed  to  (nam- 
ing foreign  Court),  requesting  such  Court  to  issue  process  for 
the  purpose  of  compelling  the  attendance  of  the  witnesses  in- 
tended to  be  examined  in  this  cause  at  aforesaid,  before 
such  person  as  the  said  Court  shall  appoint. 

(a)  See  R.  S.  O.  1897  vol.  3,  pp.  xxiv.,  xxvi.;  R.  S.  C.  c  140. 
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Commission  to  Examine  Witnesses.    {Rules  499,  d-c.) 

{Title,  &c.) 

739 

Edward,  by  the  Grace  of  God  of  the  United  Kingdom  of  Commission. 
Great  Britain  and  Ireland  and  of  the  British  Dominions  be- 
yond the  Seas,  King,  Defender  of  the  Faith,  Emperor  of  India, 
to  of  commissioner [s]  named  by  and  on  behalf  of 

the  [where  necessary  add,  and  to  of  a  com- 

missioner named  by  and  on  behalf  of  the  ]   greeting: 

Know  ye  that  we  in  confidence  of  your  prudence  and  fidelity 
have  appointed  you  and  by  these  presents  give  you  power  and 
authority  to  examine  [where  necessary  on  interrogatories  and] 
viva  voce  as  hereinafter  mentioned  witnesses  on 

behalf  of  the  said  and  respectively  at  , 

before  you  [or  either  of  you]. — And  we  command  you  as 
follows : 

1.  [Both]  the  said  [and  the  said]  shall  be  at 
liberty  to  examine  [on  interi'ogatories,  and]  viva  voce  [on  the 
subject  matter  thereof  or  arising  out  of  the  answers  thereto] 
such  witnesses  as  shall  be  produced  on  [his  or  their]  behalf 
with  liberty  to  the  other  party  to  cross-examine  the  said  wit- 
nesses [on  cross  interrogatories  and]  viva  voce  on  the  subject 
matters  thereof  or  arising  out  of  the  answers  to  such  exam- 
ination, the  party  producing  any  witness  for  examination 
being  at  liberty  to  re-examine  him  viva  voce;  and  all  such  ad- 
ditional viva  voce  questions  whether  on  examination,  cross- 
examination,  or  re-examination,  shall  be  reduced  into  writ- 
ing, and  with  the  answers  thereto  shall  be  returned  with  the 
said  commission, 

2.  N'ot  less  than  forty-eight  hours  before  the  examination 
of  any  witness  on  behalf  of  either  of  the  said  parties,  notice 
in  writing,  signed  by  [one  of]  you  [naming  him  where  neces- 
sary'], the  commissioner  of  the  party  on  whose  behalf  the  wit- 
ness is  to  be  examined,  and  stating  the  time  and  place  of 
the  intended  examination  and  the  name[s]  of  the  witness[es] 
to  be  examined,  shall  be  given  to  the  other  party  by  delivering 
the  notice  to  [name  and  address  of  the  person  named 
for  this  purpose']  (or  to  a  grown  up  person  there)  [where 
commissioners  may  he  appointed  for  each  party  add,  and  shall 
be  given  also  to  the  commissioner  of  the  other  party  at  the 
address  aforesaid  of  such  commissioner  or  to  a  grown  up  per- 
son for  him  at  the  said  last-mentioned  address,  and  if  the 
commissioner  of  that  party  neglect  to  attend  pursuant  to  the 

(6)   Con.  Rules  1897,  Form  94. 
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notice],  then  you,  [the  commissioner  of  the  party  on  whose 
behalf  the  notice  is  given]  shall  be  at  liberty  to  proceed  with 
and  take  the  examination  of  the  [witness  or  witnesses]  ex 
parte,  and  adjourn  any  meeting  or  meetings,  or  continue  the 
same  from  day  to  day  until  [all]  the  witness  [es]  intended  to 
be  examined  by  virtue  of  the  notice  [has  or  have]  been  exam- 
ined, without  giving  any  further  or  other  notice  of  the  sub- 
sequent meeting  or  meetings. 

3.  In  the  event  of  any  witness  on  his  examination,  cross- 
,  examination,  or  re-examination,  producing  any  book,  docu- 
ment, letter,  paper,  or  writing,  and  refusing  for  good  cause 
to  be  stated  in  his  deposition  to  part  with  the  original  thereof, 
then  a  copy  thereof,  or  extract  therefrom,  certified  by  the  com- 
missioner [or  commissioners  present  and  acting]  to  be  a  true 
and  correct  copy  or  extract  shall  be  annexed  to  the  deposition 
of  the  witness. 

4.  Each  witness  to  be  examined  under  this  commission 
shall  be  examined  on  oath,  affirmation,  or  otherwise  in  accord- 
ance with  his  religion  by  or  before  the  [commissioners  or] 
commissioner  [present  at  the  examination]. 

5.  If  any  witness  does  not  understand  the  English  lan- 
guage (the  [interrogatories,  cross-interrogatories,  and]  viva 
voce  questions,  if  any,  being  previously  translated  into  the 
language  with  which  he  is  conversant),  then  the  examination 
shall  be  taken  in  English  through  the  medium  of  an  inter- 
preter, or  interpreters  to  be  nominated  by  the  [commissioners 
or]  commissioner  [present  at  the  examination],  and  to  be 
previously  sworn  according  to  his  or  their  several  religions, 
by  or  before  the  said  [commissioners  or]  commissioner  truly 
to  interpret  the  questions  to  be  put  to  the  witness  and  his 
answers  thereto. 

6.  The  depositions  to  be  taken  under  this  commission  shall 
be  subscribed  by  the  witness  [or,  witnesses]  and  by  the  com- 
missioners [or  commissioner]  who  shall  have  taken  the  deposi- 
tions; except  where  the  examination  is  taken  in  shorthand, 
in  which  case  it  shall  not  be  necessary  for  the  depositions  to 
be  read  over  or  signed  by  the  witness  or  witnesses,  unless  any 
of  the  parties  so  desire ;  but  in  such  case  a  copy  of  the  deposi- 
tions in  longhand,  certified  by  the  shorthand  writer  as  cor- 
rect, shall  be  attached  to  the  commission  and  signed  by  the 
commissioner  [or  commissioners]  who  shall  have  taken  the 
depositions. 

7.  The  questions  and  depositions,  together  with  any  docu- 
ments referred  to  therein,  or  certified  copies  thereof  or  ex- 
tracts therefrom,  shall  be  sent  to  the  Central  Office  of  the  High 


COMMISSIONS   TO   TAKE   EVIDENCE.  42T 

Court  of  Justice  at  Toronto   (or  as  the  case  may  require) 
on  or  before  the  day  of  enclosed  in  a  cover 

under  the  [seals  or]  seal  of  the  [commissioners  or]  commis- 
sioner. 

8.  Before  you  [or  any  of  you,]  in  any  manner  act  in  the 
execution  hereof,  you  shall  [severally]  take  the  oath  hereon 
indorsed  on  the  Holy  Evangelists  or  otherwise  in  such  other 
manner  as  is  sanctioned  by  the  form  of  your  [several]  reli- 
gion [s]  and  is  considered  by  you  [respectively]  to  be  binding 
on  your  [respective]  conscience[s]  in  manner  and  form  men- 
tioned in  the  instructions  herewith  given. 

Where  more  than  one  commissioner  add,  and  we  give  you 
or  any  one  of  you  authority  to  administer  such  oath  to  the 
other  or  others  of  you. 

Witness,  the  Honourable  President,  &c.,  the         day 

of  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and 

This  commission  was  issued  by  of  agent 

for  of  solicitor  for  who  reside 

at 

Instructions  as  to  the  Execution  of  the  within  Commission. 

First. — See  that  the  proper  notice  of  examination  is  given 
to  the  parties  concerned. 

Second. — Follow  all  the  directions  and  requirements  of 
the  commission  strictly. 

Third. — When  executed,  annex  all  the  viva  voce  ques- 

tions, depositions,  exhibits,  affidavits,  and  other  papers  firmly 
to  the  commission,  enclose  them  all  in  an  envelope.  Com- 

missioner should  put  his  seal  on  the  envelope  and  write  his 
name  opposite  the  seal. 

Fourth. — Indorse  the  style  of  cause  on  the  back  of  the 
envelope,  and  the  word  "  Commission,"  and  address  it  to 
and  pay  the  postage  on  it. 

Fifth. — The  affidavit,  affirmation  or  declaration  of  execu- 
tion, to  take  before  entering  on  the  execution  of  the 
commission  should  be  made,  affirmed  or  declared  by  the 
commissioner  ,  before  any  commissioner  authorized  to  ad- 
minister oaths  in  the  Supreme  Court  of  Judicature  in  Eng- 
land, or  before  a  Judge  of  the  Supreme  Court  of  Judicature 
in  England,  or  of  the  Court  of  Session  or  the  Justiciary  Court 
in  Scotland,  or  in  the  High  Court  of  Chancery,  or  the  Courts 
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of  King's  Bench,  Common  Pleas  or  Exchequer  in  Ireland, 
or  before  a  Judge  of  any  of  the  County  Courts  in  Great  Bri- 
tain or  Ireland,  within  his  county,  or  before  any  notary  pub- 
lic, certified  under  his  hand  and  official  seal,  or  before  any 
commissioner  authorized  to  administer  oaths  in  the  High 
Court  of  Justice  for  Ontario,  or  before  the  mayor  or  chief 
magistrate  of  any  city,  borough,  or  town  corporate  in  Great 
Britain  or  Ireland,  or  in  any  Colony  of  His  Majesty  without 
Canada,  or  in  any  foreign  country,  and  certified  under  the 
common  seal  of  such  city,  borough  or  town  corporate,  or  be- 
fore a  Judge  of  any  Court  of  Eecord  or  of  Supreme  Jurisdic- 
tion in  any  Colony  without  Canada,  belonging  to  the  Crown 
of  Great  Britain,  or  any  dependency  thereof,  or  in  any  for- 
eign country,  or,  if  made  in  the  British  Possessions  in  India, 
before  any  magistrate  or  collector  certified  to  have  been  such 
under  the  hand  of  the  Governor  of  such  possession,  or,  if  made 
in  Quebec  before  a  Judge  or  Prothonotary  of  the  Superior 
Court,  or  Clerk  of  the  Circuit  Court,  or  before  any  Consul, 
Vice-Consul,  or  Consular  Agent  of  His  Majesty  exercising  his 
functions  in  any  foreign  place,  or  before  a  commissioner  auth- 
orized by  the  laws  of  Ontario  to  take  affidavits  in  and  for  any 
of  the  Courts  of  Eecord  of  the  Province,  for  the  purposes  of 
and  in  and  concerning  any  cause,  matter  or  thing  depending 
or  in  any  wise  concerning  any  of  the  proceedings  to  he  had 
in  the  said  Courts. 

The  affidavit  of  execution  of  the  commission  should  shew 
the  following  facts: — 

1st.  The  style  of  the  Court  and  cause. 

2nd.  The  names,  residence,  and  addition  of  the  deponent 
in  full. 

3rd.  The  taking  of  the  proper  oaths  by  the  commissioner. 

4th.  The  administering  of  the  proper  oaths  to  the  witness 
and  clerk. 

5th.  The  writing  down  of  the  evidence  taken,  and  that  it 
was  truly  and  correctly  done. 

6th.  Identifying  the  questions  and  evidence  taken, 

and  annexed  to  the  commission,  as  being  those  administered 
and  taken  under  the  commission. 

Commissioner's  Oath. 

You  shall,  according  to  the  best  of  your  skill  and  know- 
ledge, truly  and  faithfully,  and  without  partiality  to  any  or 
either  of  the  parties  in  this  cause,  take  the  examinations  and 
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depositions  of  all  and  every  witness  and  witnesses  produced 
and  examined  by  virtue  of  the  commission  within  written. 
So  help  you  God. 

Clerk's  Oath. 

You  shall  truly,  faithfully,  and  without  partiality  to  any 
or  either  of  the  parties  in  this  cause,  take,  write  down,  tran- 
scribe, amd  engross  all  and  every  the  questions  which  shall  be 
exhibited  or  put  to  all  and  every  witness  and  witnesses,  and 
also  the  depositions  of  all  and  every  such  witness  and  wit- 
nesses produced  before  and  examined  by  the  said  commis- 
sioners named  in  the  commission  within  written,  as  far  forth 
as  you  are  directed  and  employed  by  the  commission  (a)  to 
take,  write  down,  transcribe  or  engross  the  said  questions  and 
depositions.  So  help  you  God. 

Witnesses'  Oath. 

You  are  true  answer  to  make  to  all  such  questions  as  shall 
be  asked  you,  without  favour  or  affection  to  either  party,  and 
therein  you  shall  speak  the  truth,  the  whole  truth,  and  nothing 
but  the  truth.  So  help  you  God. 

Interpreter's  Oath. 

You  shall  truly  and  faithfully,  and  without  partiality  to 
any  or  either  of  the  parties  in  this  cause,  and  to  the  best  of 
your  ability,  interpret  and  translate  the  oath  or  oaths,  affirma- 
tion or  affirmations  which  shall  be  administered  to,  and  all 
and  every  the  questions  which  shall  be  exhibited  or  put  to  all 
and  every  witness  and  witnesses  produced  before  and  examined 
by  the  commissioner  [s]  named  in  the  commission  within  writ- 
ten, as  far  forth  as  you  are  directed  and  employed  by  the  said 
commissioner  [s],  to  interpret  and  translate  the  same  out  of  the 
English  into  the  language  of  such  witness  or  witnesses,  and 
also  in  like  manner  to  interpret  and  translate  the  respective 
depositions  taken  and  made  to  such  questions  out  of  the  lan- 
guage of  such  witness  or  witnesses  into  the  English  language. 

So  help  you  God. 


(a)   Commissioner  or  Commissioners. 
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Return  of  Commission. 

The  return  of  the  within  commission  will  appear  by  the 
depositions,  affidavits  and  papers  annexed. 

{Signatures  of  Commissioners) . 

Direction    of  interrogatories,   &c.,   when   returned  by   the 
commissioners. 

(E.g.,  "  The  Central  Office,  High  Court  of  Justice, 

Osgoode  Hall, 

Toronto.") 

Con.  Rules,  1888,  Form  118. 
Rules  23rd  June,  1894,  1346. 


{Court  and  style  of  cause:  as  in  No.  748.) 
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Interroga-  Interrogatories  to  be  administered  to  witnesses  to  be  pro- 

tories  for  the  ducod,  sworn,  and  examined  in  a  certain  action  now  depending 
of  witnesses''  ^^  ^^^  High  Court  of  Justice  for  Ontario,  wherein  A.B.  Is 
abroad.  plaintiff,  and  CD.  and  J^.F.  are  defendants,  on  the  part  and 

behalf  of  the  above-named  plaintiff   [or,  defendant — or  as 

may  he.] 

First  Interrogatory. — Do  you  know  the  parties,  plain- 
tiff and  defendants,  in  the  title  of  these  interrogatories  named, 
or  any,  or  either  and  which  of  thfem,  and  how  long  have  you 
known  them  respectively,  or  such  of  them  as  you  do  know  ? 

{Then  follow  distinct  interrogatories,  according  to  the 
subject  matter,  or  the  witnesses  to  be  examined;  and  each 
interrogatory  concludes  thus: — Declare  the  truth  of  the 
several  matters  in  this  interrogatory  inquired  after, 
according  to  the  best  of  your  knowledge,  remembrance 
and  belief.  ) 

Lastly,  Do  you  know  of  any  other  matlier  or  thing  touch- 
ing the  matters  in  question  in  this  cause  that  may  tend  to  the 
benefit  and  advantage  of  the  said  [plaintiff]  besides  the 
matters  in  regard  to  which  you  have  been  interrogated  ?  De- 
clare the  same  fully  and  all  circumstances  and  particulars  re- 
lating thereto  to  the  best  of  your  knowledge  as  if  you  had 
been  particularly  interrogated  in  regard  thereto. 
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Ontario. 
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In  the  High  Court  of  Justice  for  Ontario,  tory  to  a  for- 

eign Court. 

The  High  Court  of  Justice  for  Ontario. 

To  the  [United  States  Circuit  Court,  having  jurisdiction  at 
Muskegon,  in  the  State  of  Michigan,  one  of  the  United 
States  of  America,  {or  as  may  he),  or  to  any  Court, 
Judge  or  tribunal  having  competent  jurisdiction  in  the 
said  State  of  Michigan],  Greeting  : 

Whereas  a  certain  action  is  pending  in  the  said  High 
Court  of  Justice  for  Ontario,  wherein  the  E.  L. 
Company  and  another  are  plaintiffs,  and  V.A.  and  others  are 
defendants,  and  it  has  been  suggested  to  the  said  Court  that 
there  is  a  witness  residing  within  your  jurisdiction  without 
whose  testimony  justice  cannot  be  completely  done  between  the 
said  parties.  You  aue  thkrefoke  requested  that  in  fur- 
therance of  justice  you  will,  by  the  proper  and  usual  process  of 
your  Court,  cause  such  witness  or  witnesses  as  shall  be  named 
or  pointed  out  to  you  by  the  said  parties  or  either  of  them  to 
appear  before  you,  or  some  competent  person  by  you  for  that 
purpose  to  be  appointed  and  authorized,  at  a  precise  tiine 
and  place  by  you  to  be  fixed,  and  there  to  answer  on  oath  or 
affirmation  to  the  several  questions  that  may  be  put  to  such 
witness  by  the  parties  to  the  said  cause  or  either  of  them,  and 
that  you  will  cause  his  depositions  to  be  committed  to  writing 
and  returned  to  this  Court,  under  cover  duly  closed  ana  sealed 
up,  together  with  these  presents.  And  we  shall  be  ready  and 
willing  to  do  the  same  by  you  in  a  similar  case  when  required  - 
(fl). 

Witness  the  Honourable  ,  President  of 

the  High  Court  of  Justice  for  Ontario,  this  day  of 

A.D.  19     . 

(Signature) 

Clerk  of  Records  and  Writs, 

(or  other  proper  officer). 


(o)    See  R.  S.  C.  c.  140,  and  Wetherall  v.  Jones,  19  C.  L.  J.  315. 
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,y -2  Section  VIII. — Demurrers  by  Witnesses. 

objection  by  a        Where  a  witness  examined  in  a  cause  objects  to  answer  any 
witness.  question  put  to  him,  the  examiner  should  in  the  depositions 

set  forth  the  question  or  questions  put,  and  the  demurrer  or 

objection  of  the  witness  thereto. 


•743 


{Formal  parts:  see  post,  No.  403.) 


Notice  of         on  the  part   of   the   plaintiff    \or,   defendant!,   that  A.B.,  a 

motion  that  an      .,  ^  i  •       n    •      ,i  •  i-  i    i     u     j»  xi 

objecting         Witness  sworn  and  examined  m  this  action  on  behali  oi  the 
witness  may     plaintiff  (or  tts  may  he)  on  the  day  of  ,  19     , 

the^exanihier.  before  CD.,  Esquire,  one  of  the  examiners  of  this  Honourable 
Court  [or,  the  examiner  specially  appointed  to  take  the  ex- 
amination of  witnesses  in  this  cause],  may  be  ordered  to 
attend  at  his  own  expense  before  the  said  examiner,  at  such 
time  and  place  as  the  said  examiner  shall  appoint,  to  be  fur- 
ther examined  as  a  witness  for  the  plaintiff  (or  as  may  be) 
in  this  cause;  and  that  the  said  A.B.  may  be  ordered  then  and 
there  to  answer  the  question  which  he  demurred  to,  or  objected 
to  answer,  upon  his  aforesaid  examination  on  the 
of  ,  19     ,  that  is  to  say:   (state,  or  set  out  the 

question) ;  and  that  the  said  A.B.  may  be  ordered  to  pay  the 
costs  of  and  occasioned  by  his  said  demurrer  or  objection,  and 
of  this  application,  and  take  notice  that  in  support  {(S;c.,  as 
in  No.  4:03). 


Section  IX. — Affidavits. 

General  Form.     (Rule  517.) 
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Affidavit  (gen- In  the  High  Court  of  Justice. 

eral  form.)  («) 

Between — A.B.,  Plaintiff, 
and 
CD..  Defendant,  (b) 

I.,  E.F.,  of  (place  of  residence  and  description  or  addition) 
make  oath  and  say  as  follows: — 

(o)   Con.  Rules  1897,  Form  16. 

(6)  Affidavits  should  be  styled  in  the  full  cause,  or  in  the  short- 
ened style  as  between  A.  B.  and  others,  plaintiffs;  and  C.  D.  defendant 
— the  short  style  C.  v.  D.  is  inadmissible,  and  an  aflBdavit  so  styled 
will  not  be  received. 
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Or,  We,  E.F.  and  G.H.,  of,  &c.,  severally  make  oath  and 
say  as  follows: —  (c) 

1. 

2. 

3.  //  necessary.  And  I  the  said  E.F.,  for  myself  say 
&c. 

Sworn   [if  there  he  more  than  one  Jurat  (ordin 

deponent,  by  the  said,  naming  each  de-  ^^^  °'™^" 

ponenf]  before  me  at  the  of        , 

in  the  Comity  of        ,  this        day  of 
,  A.D. 

A  Commissioner  for  taking  affi- 
davits in  the  High  Court  of  Justice 
in  and  for  the  County  of  {d). 


Form  of  Jurat  in  the  Case  of  an  Illiterate  Person. 
(Rule  517.)  -    .^1^ 

Sworn  before  me  at  the  of  ,  in  the  County  jurat  (illiter- 

of  this  day  of  ,  A.D.     ,  the  »*«  person), 

said  affidavit  having  been  first  read  over  in  my  presence  to 
the  deponent  [or,  the  deponent  F.F.,  who  seemed  perfectly 
to  understand  the  same  and  signed  the  same  [or  made  his 
mark  thereto]  in  my  presence. 

(Signature) 
A  Commissioner  in  H.  C.  J.,  &c. 


(c)  All  affidavits  are  to  be  taken  and  expressed  in  the  first  person 
of  the  deponent,  and  his  name  at  the  commencement  of  the  affidavit 
is  to  be  written  in  full,  and  not  designated  by  an  initial  letter  merely: 
Rule  516.  Every  affidavit  is  to  be  divided  into  paragraphs,  and  every 
paragraph  is  to  be  numbered  consecutively,  and  as  nearly  as  may  be 
is  to  be  confined  to  a  distinct  portion  of  the  subject :  Rule  318.  Affi- 
davits are  to  be  confined  to  statements  of  facts  within  the  knowledge 
of  the  deponents,  except  on  interlocutory  motions,  when  statements  of 
his  belief,  with  the  grounds  thereof,  are  admissible:  Rule  518. 

(d)    See  Bahcock  v.  Bedford,  8  C.  P.  527;  Patcson  v.  Hall,  1  U. 
C.  Pr.  R.  294.    Brett  v.  Smith,  ib.  309. 
F— 28 
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Oaths  and  Jurats. 
745 

Ordinary  To  the  deponent:  Is  that  your  name  and  handwritins: ? 

forms  of  oath  i  ^  o 

deponent.'  °"^        ^^^  ^^^^^  ^^^^  ^^^  Contents  of  this  affidavit  by  you  sub- 
scribed are  true — So  help  you  God  (a) . 

A.B. 

Sworn  (&)   before  me  at  the  City  of 
Hamilton  in  the  County  of  Went- 
worth    {as  the  case  may  he),  this 
day  of  ,  19     . 

CD., 
A  Commissioner,  &c. 
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The  like  ;  two        To  each  deponent:  Is  that  your  handwriting? 

or  more  de-  ''  " 

ponents  sworn        To  loth  or  all:  You  do  severally  swear  that  the  contents 
oge    er.     (c)  ^^  ^j^^^  ^^^^  affidavit  by  you  subscribed  are  true — So  help  you 
God. 

Sworn  by  the  deponents  A.B.  and  CD.  A.B. 

(or  as  may  te),  at  {continue  as  in  CD. 

last  form  to  the  end). 

(a)  See  Braithwaite's  Pr.  379;  Braithwaite's  Oaths  in  Chan.  26, 
32.  A  Christian  swears  on  the  Holy  Evangelists;  a  Jew  upon  thti 
Pentateuch.  A  complete  Testament  need  not  be  used  in  either  easy. 
A  Christian,  in  making  oath,  stands  erect,  holds  the  book  in  his  or  her 
right  hand;  the  hand  being  uncovered,  and  in  the  case  of  a  male  per- 
son, the  head  being  uncovered  also.  A  Jew,  in  making  oath,  holds  the 
book  in  his  right  hand,  the  hand  being  uncovered,  but  the  head  covered. 
If,  however,  the  Jew  wishes  to  make  oath  with  his  head  uncovered, 
the  officer  cannot  object  to    it  :    Braithwaite's  Oaths  in  Chan.  25. 

(&)  The  jurat  should  be  written  at  the  end  of  the  aflBdavit.  It  is 
usually  placed  at  the  left-hand  corner ;  but  may  be  written  on  either 
side  of  the  page,  or,  if  necessary,  in  the  margin;  but  not  on  a  page 
upon  which  no  part  of  the  statements  of  the  aflSdavit  appears.  It 
must  also  express  the  time  when,  and  the  place  where,  the  affidavit 
is  sworn,  including  the  name  of  the  city,  town,  &c.,  and  county.  An 
affidavit,  or  any  other  document  sworn  to,  may  be  re-sworn  at  any 
time  before  it  is  filed.  If.  on  re-swearing,  a  second  jurat  is  given, 
commencing  with  the  word  "  Re-sworn,"  then  the  first  jurat  should 
not  be  struck  out,  or  in  any  manner  interfered  with:  but  if  the  second 
jurat  commences  with  the  word  "Sworn";  in  other  words,  i?  the 
jurat  on  the  re-swearing  is  such  as  is  used  when  a  document  is  first 
sworn  to:  then  the  fii-st  jurat  must  be  struck  out,  and  such  striking 
out  must  be  authenticated  by  the  initials  of  the  Commissioner  before 
whom  the  affidavit  is  last  sworn:  Braithwaite's  Pr.  342-5. 

(c)  Where  all  the  deponents  are  not  sworn  at  the  same  time,  a 
separate  jurat  must  be  written  for  each  occasion  on  which  the  oath  is 
administered:  Braithwaite's  Pr.  379,  n.  (a);  Braithwaite's  Oaths  in 
Chan.  32,  n.  (6).  ' 
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To  the  deponent :  You  do  swear  that  the  contents  of  this  Oath  of  blind 


your  affidavit  are  true — So  help  you  God. 

Sworn  by  the  deponent  A.B.,  at  {state  where  ^ 
and  when,  as  in  No.  744),  before  me  ;  I 
having  first  truh%  distinctly  and  audibly  read 
over  to  him  the  contents  of  this  affidavit  [If 
any  exhibits  are  referred  to  in  the  affidavit, 
add:  and  explained  to  him  the  nature  and 
effect  of  the  exhibits  therein  referred  to]  :  he 
being  blind;  and  he  appeared  to  understand 
the  same. 

{Signature  and  style  of  office:  see  No.  744.) 


deponent,  and 
jurat,  where 
the  officer 
reads  to  him 
the  affidavit. 
id) 


A.B. 

[Or 

The  mark 

+ 
A.B.] 


of 
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To  the  witness:  Is  that  your  name  and  handwriting?  Oaths  and 

jurat,  where  a 

You  do  swear  that  you  have  truly,  distinctly  and  audibly  witness  reads 
read  over  the  contents  of  this  affidavit  to  the  deponent  A.B.  toWiinJ^de- 
[7/  any  exhibits  are  referred  to  in  the  affidavit,  add:  and  ex-pouent. 
plained  to  him  the  nature  and  effect  of  the  exhibits  therein  re- 
ferred to]  ;  and  that  he  appeared  to  understand  the  same,  and 
signed  his  name  [or,  made  his  mark]  to  this  affidavit  in  your 
presence — So  help  you  God. 


To  the  blind  man-  You  do  swear  that  the 
your  affidavit  are  true — So  help  you  God. 

Sworn  by  the  deponent  A.B.,  at  {state  where 
and  when,  as  in  No.  744),  CD.,  the  witness 
to  the  signature  [or  mark]  of  the  deponent 
A.B.,  having  been  first  sworn  that  he  had 
truly,  distinctly,  and  audibly  read  over  the 
contents  of  this  affidavit  to  the  deponent  A.B. 
[If  any  exhibits  are  referred  to  in  the  affi- 
davit, add:  and  explained  to  him  the  nature 
and  effect  of  the  exhibits  therein  referred  to]  ; 
he  being  blind;  and  that  the  deponent  A.B. 
appeared  to  understand  the  same,  and  signed 
his  name  [or,  made  his  mark]  to  this  affi- 
davit, in  the  presence  of  the  deponent  CD. ; 
Before  me  {(&c.:  see  No.  .) 


contents  of  this 


of 


A.B. 

[Or, 
The  mark 

X 
A.B.] 
Witness  to 
I  the  signature 
r  [Or,  mark] 
of  the  de- 
ponent A.B.: 
CD., 
j   of  {resi- 
j  dence  and 
J  addition.) 


(d)  In  the  case  of  a  blind  man  or  marksman,  the  affidavit  must 
first  be  read  over  tx)  him,  either  by  the  person  before  whom  the  affidavit 
is  sworn,  or  by  some  other  person.  In  the  latter  case,  such  person 
must  first  be  sworn  that  he  has  read  over  the  affidavit,  and  any  ex- 
hibits thereto,  to  the  deponent,  and  must  attest  his  signature  or  mark: 
Braithwaite's  Pr.  382,  and  see  next  Form. 
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Ordinary  fonn        j'q  ^^g  deponent:  Is  that  your  name  and  handwriting ? 

deaf  and  dumb        You  swear  that  the  contents  of  this  affidavit  by  you  sub- 
deponent  and         -i-ii  oil  riT 
jurat,  (a)        scribed  are  true — bo  help  you  God. 

Sworn  at  {state  where,  and  when,  as  in  No.  744).  I 

Before  me  (cgc;  see  iVo.  744.)  jAM. 


•750 

^**^t^wherea        -^^  ^^^  interpreter:  Is  that  your  name  and  handwriting? 

foreigner  de-      (  0  ) 

Fish,  through  You  swear  that  you  well  understand  the  French  language 

an  interpreter,  (or  other  language  of  the  foreigner),  and  that  you  have  truly, 
distinctly  and  audibly  interpreted  the  contents  of  this  affidavit 
to  the  deponent ^.5.;  and  that  you  will  truly  and  faithfully 
interpret  to  him  the  oath  about  to  be  administered  to  him — 
So  help  you  God. 

To  the  foreigner,    through  the  interpreter :  Is  that  your 
name  and  handwriting? 

You  swear  that  the  contents  of  this  affidavit  by  you  sub- 
scribed are  true — So  help  you  God. 
Sworn  at  {state  where,  and  when,  as  in  No. 
744),  by  the  deponent  A.B.,  through  the  in- 
terpretation of   CD.;  the  said  CD.   havilig  A.B. 
been  first  sworn  that  he  had  truly,  distinctly  CD. 
and  audibly  interpreted  the  contents  of  this  I  of  (rest- 
affidavit  to  the  deponent  A.B.;  and  that  he  '  dence  and 
would  truly  and  faithfully  interpret  to  the      addition  (c) 
said  A.B.  the  oath  about  to  be  administered 
to  him : 

Before  me  {c&c.:  see  No.  744.) 

(a)  Braithwaite's  Pr.  383.  Braithwaite's  Oaths  in  Chan.  87.  The 
procedure  in  this  case  is  as  follows,  where  the  deponent  is  able  to  read 
and  write;  the  officer  before  whom  the  affidavit  is  to  be  sworn  should 
question  the  deponent,  in  writing,  whether  the  signature  placed  beside 
the  jurat  is  his  name  and  handwriting,  and  give  him  the  ordinary  form 
of  oath  to  read;  he  should  then  hand  him  the  book,  and  administer  the 
cath;  pointing  to  the  words  of  the  oath  as  he  proceeds;  the  deponent 
must  then  kiss  the  book,  and  the  ceremony  is  complete:  ib.  As  to  the 
course  where  the  deponent  is  not  able  to  read  and  write:  see  ib. 

(6)  It  seems  desirable,  but  is  not,  in  practice,  considered  essential, 
that  the  interpreter  should  sign  the  affidavit:  Braithwaite's  Pr.  381  n. 
(a);  Braithwaite's  Oaths  in  Chan.  35  n.  (fc). 

(c)  Ibid.  If  the  interpreter  does  not  sign  the  jurat,  his  place  of 
residence  and  addition  must  be  stated  in  the  jurat,  immediately  after 
the  first  occurrence  of  his  name. 
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7S1 

To  the  interpreter:  Is  that  vour  name  and  handwriting?  Oaths  and 

"  jurat,  where 

You  do  swear  that  you  well  understand  the  French  Ian-  [nl^^ef^n'  '^ 
guage  {or  other  language  of  the  foreigner),  and  that  you  will  ianguag;e ;  the 
truly  and  faithfully  interpret  to  the  deponent  A.B.  the  oath  9^*^  being 
about  to  be  administered  to  him — So  help  you  God.  the  deponent. 

To  the  foreigner,  through   the  interpreter :  Is   that  your 
name  and  handwritilig  ? 

You  swear  that  the  contents  of  this  affidavit  by  you  sub- 
scribed are  true — So  help  you  God. 

Sworn  at  {state  where,  and  when,  as  in  No.\ 
744),  by  the   deponent,   A.B.,  through   the  A.B. 

interpretation  of  CD.;  the  said  CD.  having  CD. 

been  first  sworn  that  he  would  truly  and  faith-   >  of  (rest- 
fully  interpret  to  the   said   A.B.   the  oath    dence  and 
about  to  be  administered  to  him :  addition.) 

Before  me  (c§c. ;  see  Nos.  744,  745.)         ' 


752 

To  thk  translator :  Is  that  your  name  and  handwriting?       Verification  of 

a  translation 

You  do  swear  that  you  well  understand  the  French  Ian-  pf  the  affidavit 
guage  {or  other  language  in  which  ihe  affidavit  is  written)  ;  jn  iike°^e.((f) 
and  that  the  above  written  is  a  true  translation  into  the  Eng- 
lish language  of  the  affidavit  of  A.B.  in  the  French  {or  as  may 
le)  language  thereunto  annexed — So  help  you  God. 

CD.,  of  [residence  and  addition,  as:  Ko.  90 
King  Street,  in  the  City  of  Hamilton,  notary 
public] ,  was  sworn  at  {state  where,  and  when, 
as  in  No.  745),  that  the  above  written  is  a 
true  translation  into  the  English  language  of 
the  affidavit  of  A.B.  in  tKe  French   {or  as  -  CD. 

may  he)    language   thereunto  annexed;    and 
affiled  together  at  the  top  thereof,  under  the 
[notarial]    seal  of  the  said  CD.,  with  his 
name  thereto  subscribed : 
Before  me  {dc;  see  Nos.  744,  745,  <&c.) 


(d)  Where  an  affidavit  is  written  in  a  foreign  language,  a  trans- 
lation into  English,  verified  by  a  competent  person,  must  be  filed  veith 
the  original:  see  Braithwaite's  Oaths  in  Chan.  35,  n  (ft). 
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Jurat  to  affi-  Subscribed  with  a  seal,  and  sworn  to  by  the  above-named 

d^finter^re""  ^--^v  at  (state  where  and  when,  as  in  No.  744,  751),  through 
ted'tohim  in  the  interpretation  of  CD.;  the  said  CD.  having  been  pre- 
English.  viously  sworn  that  he  had  first  translated  and  explained  to 

the  said  A.B.,  in  the  Hindoostanee  language,  the  contents  of 
this  affidavit;  that  the  said  A.B.  perfectly  understood  the  con- 
tents of  this  afiidavit;  that  he  the  said  CD.  would  truly  inter- 
pret the  oath  about  to  be  administered  to  the  said  A.B.;  and" 
that  the  seal  used  by  the  said  A.B.  was  his  own  signet,  where- 
with he  always  signed  documents,  according  to  the  custom  of 
his  own  country : 

Before  me  (&c.,  see  Nos.  744,  745.  (£-c.) 


•754 

marksman  and        ^^  ^^^  deponent :  Is  that  your  mark  ? 

the  officer  You  swear  that  the  contents  of  this  affidavit  unto  which 

th^^ffid  ^^'t     y*^^  have  affixed  your  mark  are  true — So  help  you  God, 

Sworn  by  the  deponent  A.B.^  (d^c:  see  No.  \ 

74:4:,  last  Jurat).  !  „,       ^,     » 

■'  i  The  mark  of 


(Signature  and  style  of  office:  see  Nos.  744,  j  -^.S. 

745.) 
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Oaths  and  To  the  witness:  Is  that  your  name  and  handwriting  ? 

jurat,  where  a  ./  c 

theTffidavIt^  You  do  swear  that  you  have  truly,  distinctly  and  audibly 
to  a  marks-  read  over  the  contents  of  this  affidavit  to  the  deponent  A.B. 
man.  ^{j^  any  exhibits  are  referred  to  in  the  affidavit,  add:  and  ex- 

plained to  him  the  nature  and  effect  of  the  exhibits  therein 
referred  to] ;  and  that  he  appeared  to  understand  the  same, 
and  made  his  mark  to  this  affidavit  in  your  presence — So  help 
you  God. 

To  the  marJcsman :  Is  that  your  mark  ? 

You  do  swear  that  the  contents  of  this -your  affidavit  are 
true — So  help  you  God. 
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Sworn  by  the  deponent  A.B.,  at  {state  wher«.  ^ 
and  when,  as  in  No.  744),   CD.,  the  wit-  I  The  mark  of 
ness  to  the  mark  of  the  said  A.B.,  having  j  X 

been  first  sworn  that  he  had  truly,  distinctly  |         A.B. 

and  audibly  read  over  the  contents  of  this  i 

aflfidavit  to  the  deponent,  A.B.     [If  any  ex-  I  Witness  to 
hibits  are  referred  to  in  the  affidavit,  add:  and  j^  the  mark 
explained  to  him  the  nature  and  effect  of  the  j  of  the  said 
exhibits  therein  referred  to],  and  that  the  de-  !  A.B.:  CD.,  of 
ponent  A.B.  appeared  to  understand  the  same,  j    (Residence 
and  made  his  mark  to  this  affidavit  in  the  i  and 
presence  of  the  deponents C.Z>.;  i  addition). 

before  me  (&c..  No.  744,  745.)  ) 


•756 

To  the  deponent:  Is  that  your  name  and  handwritinsr  ?        Oath  with 

^  -^  o  uplifted  hand. 

To  be  uttered  by  him:  I,  A.B.,  do  solemnly  and  sincerely 
declare  that  [state  in  what  form  and  with  what  ceremony  an 
oath  will  be  binding;  as:  holding  up  my  right  hand,  and  de- 
claring to  the  truth  of  this  my  affidavit,  as  I  shall  answer  to 
God  at  the  great  day  of  judgment],  is  a  form  of  oath  that  is 
most  binding  on  my  conscience;  and  I  do  solemnly  and  sin- 
cerely declare  that  the  contents  of  this  my  affidavit  are  true 
[repeat  the  binding  form;  as:  as  I  shall  answer  to  God  at  the 
great  day  of  judgment] . 

Sworn  before  me  (c&c. ;  see  Nos.  744,  745). 


The  Commissioner  requests  the  deponent  to  hold  up  his  right      TST 
hand  and  repeat  the  words  of  the  oath  after  him:    I  swear  by  ^2?J**'?^/'{ *° 
Almighty  God  [as  I  shall  answer  to  God  at  the  Great  Day* 
of  Judgment  (&)]  that  the  contents  of  this  my  affidavit  are 
true. 


(o)  Any  person  is  entitled  to  be  sworn  in  this  manner.  See  2 
Ed.  7,  c.  12,  s.  29.     No  book  of  any  kind  is  required. 

(6)  The  words  in  brackets,  though  formerly  used,  are  now  gener- 
ally omitted  in  the  Scotch  Courts :  Stringer's  Oaths  and  AflSrmations, 
pp.  49,  82. 
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Jurat  of  1.  Sworn,  &c.  (as  in  No.  744). 

affidavit  '  ^  A   T> 

sworn  out  of  A.B., 

inder' R.s!o.  '     A  Commissioner  for  taking  Affidavits  in  and  for 

1897,  c.  73,  8.  the  Courts  of  Ontario. 

37.  (a) 

2.  Or, 

A.B., 

A  Commissioner  authorized  by  the  Lord  Chan- 
cellor to  administer  oaths  in  Chancery  in 
England  at  {Place  where  affidavit  sworn). 

3.  Or,  Sworn  at  ,  this  day  of  ,  before  me, 
A.B.,  one  of  the  Justices  of  the  Court  of  ,  having  supreme 
jurisdiction  in  the  Colony  of  .  In  testimony  whereof 
I  have  hereunto  set  my  hand  and  affixed  my  seal.  (6) 

4.  Or,  Sworn  before  me,  A.B.,  the  Mayor  {or  other  Chief 
Magistrate)  of  the  City  {or  Borough,  or  Town  Corporate) 
of  ,  at  the  said  City  [or  Borough],  of  , 
this  day  of  ,  19  .  In  testimony  whereof  I  have 
hereunto  set  my  hand  and  caused  the  common  seal  of  the  said 
City  [or  Borough,  &c.],  to  be  hereunto  affiixed. 

A.B.,  [L.S.] 

Mayor  {or  as  may  he)  oi 

5.  Or,  Sworn  before  me,  A.B.,  a  ISTotary  Public  in  and  for 
the  [State  of  Michigan,  or  as  may  &e],  at  ,  in  the  said 
State  of  Michigan,  this  day  of  ,  19  .  In 
testimony  whereof  I  have  hereunto  set  my  hand  and  affixed  the 
seal  of  my  office. 

A.B.,  [L.S.] 

Kotary  Public  in  and  for  State  of  Michigan. 

6.  Or,  Sworn  before  me,  A.B.,  His  Britannic  Majesty's 
Consul  [or,  Vice-Consul,  or  Acting  Consul,  or  Pro-Consul, 
or  Consular  Agent]  at  [the  City  of  ] ,  at  the  said  [City 
of           ],  this         day  of        ,  &c. 

A.B., 
His  Britannic  Majesty's  Consul,  at 

{or  as  may  he.) 

(o)  Where  the  deponent  is  illiterate,  &c.,  the  jurats  should  be 
altered  to  suit  the  case,  as  in  preceding  forms. 
(6)    See  R.  S.  O.  1897,  c.  73,  sec.  38. 
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Affirmations. 
To  the  affirmant :  Is  that  your  name  and  handwriting  ?       Interrogation 

•'■'  -^  °  of  amrmant  as 

Do  you  object  to  being  sworn  on  the  ground  that  you  have  to  objections 
no  religious  belief,  or  on  the  ground  that  the  taking  of  an  being™\vorn. 
oath  is  contrary  to  your  religious  belief? 


By  the  affirmant:  1,  A.B.,  of  do  solemnly,  sincerely  Affirmation 

and  truly  declare  and  afl&rm  that  the  contents  of  this  my   ^   '""' 
affirmation  are  true  (c). 


{Title  of  cause  or  matter:  as  in  No.  744.)  760 

I,  A.B.,  of  being  [or,  having  been  one  of  the  Affirmation 

people  called  Quakers,  or,  of  the  United  Brethren    called  entertaining 
Moravians,  or  as  the  case  may  he]  and  entertaining  conscienti-  conscientious 
ous  objections  to  the  taking  of  an  oath,  do  solemnly,  sincerely  an  oath.  *^ 
and  truly  declare  and  affirm  as  follows : 

Conclude  as  follows: — 
Affirmed    before    me    at 

the  of  in  the  A.B. 

County  of      ,  this      day 
of  ,  A.D.  19     . 

(Signature) 
A  Commissioner,  etc. 


(Title  of  cause  or  matter:  as  in  No.  744.) 

761 
I,  A.B.,  of,  &c.,  make  oath  and  sa^y,  and  I,  CD.,  of.  &c.,  Joint 
do  solemnly,  sincerely  and  truly  affirm  and  declare  that  the  affidavit  and 
taking  of  an  oath  is,  according  to  my  religious  belief,  un- 
lawful, and  I,  the  said   CD.,   do   solemnly,   sincerely  and 
truly  affirm  and  declare  as  follows  : 

And  first  I,  the  said  A.B.,  for  myself,  say: 
1. 
2. 
And  I,  the  said  CD.,  for  myself,  say : 
3. 


(c)  Where  the  affirmant  is  an  illiterate  person,  or  blind,  deaf, 
dumb,  or  a  foreigner  unable  to  speak  English,  &c.,  the  affirmation 
should  be  altered  to  suit  the  circumstances  in  accordance  with  the  pre- 
ceding forms  of  jurats. 
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And  we  the  said  A.B.  and  CD.  further  severally  say : 

5. 

6. 
And  I,  the  said  CD.,  for  myself^  say : 

3. 

Sworn  by  the  said  A.B.,  and  affirmed  by  the  said  CD. 
{&c.,  see  preceding  Forms),  at  (State  where,  and 
when,  as  in  Nos.  74-i,  745.) 


(Short  title  of  cause  or  matter.) 

Memorandum        Tj^-g  -g  ^^iq  exhibit,  marked  A,  referred  to  in  the  affidavit 

exhibit.'  ^°    [or,  affirmation]  of  A.B.  [and  CD.],  sworn  [or,  affirmed]  in 

this  cause  [or,  matter]  before  me  [if  not  hy  all  the  deponents 

or  affirmants,  add:  hy  the  said  A.B. ],  this         day  of      ,19     . 

E.F., 
A  Commissioner,  &c. 


76» 


(Short  style  of  cause.) 


S^^iffidfvlt"  "^^^^  notice  that  I  have  this   day  filed  an  ,affidavit  [or 

or  affirmation,  affirmation]  herein  of  A.B.   [or,  an  affidavit  of  each  of  the 

following  persons,  namely:  A.B.,  CD.  and  E.F.,  &c. — or  as 

may  &e]. 

Dated,  &c. 

Yours,  &c.. 
To  A.B., 

Solicitor. 


(Formal  parts:  see  No.  763.) 

Notice  of  in-  Take  notice  that  the  plaintiff  (or  as  may  he)  intends  to 

read  an  affi-     read,  on  the  hearing  of  the  petition  presented  by  him  in  this 

davit,  or  affii-  cause  [or,  matter]  on  the  ,  19     ,  [or,  on  the  motion 

ready  filed.      ^0  be  made  in  this  cause  [or,  matter]  pursuant  to  the  notice 

given  on  his  behalf  on  the  ,19     ,  or  as  may  he],  the 

affidavit   [or,  affirmation]   of  A.B.,  filed  in  this  cause   [or, 

matter]  on  the  ,  19     .     (Conclude  as  in  No.  763). 
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{Formal  parts:  see  N 0.^^4:4:.)  765 

1.  On         ,  the         day  of        ,  19     ,  [before  four  o'clock  service  of  a 
in  the  afternoon — or  as  may  he — of  that  day],  I  served  (^^e- notice  of 
scribe  the  person  or  persons  required  to  be  served;  as  thus: 

.    A.B.,  the  defendant   [or,  one  of  the  defendants]   in 
this  action. 

Or,  A.B.,  who,  by  an  order  dated  the        day  of  , 

19     ,  has  liberty  to  attend  the  proceedings  in  this 
action  [or,  matter], 

Or,  A.B.,  in  the  order  made  in  this  action  [or,  mat- 
ter], dated  the  day  of  ,  19     ,  named. 

Or,  A.B.,  of  {residence  and  addition), 

Or,  Mr.   CD.,  who  acts  as  solicitor   [or,  agent]    in 
this  action  [or,  matter]  for  the  plaintiff,  &c. 

Or,  each  of  the  following  persons,  that  is  to  say: 
(1)  A.B.,  one  of  the  defendants  in  this  action;. 
(2) Mr.  CD.,  who  acts  as  solicitor  in  this  action 
for  the  plaintiff;  and   (3)   Mr.  G.H.,  who  acts  as 
agent  in  this  action  for  IjM.,  who.  by  an  order  dated, 
&c.,  has  liberty  to  attend  the  proceedings  herein. 

or  as  may  be),  with  the  notice  of  motion  now  shewn  to  me 
and  marked  A,  by  delivering  a  true  copy  of  the  said  notice  to, 
and  leaving  the  same  with  {describe  the  person  or  persons  on 
whom,  and  where,  service  was  effected;  as  thus: 

the   said  A.B.,   personally,  at    {state  where),   in   the 
[County]  of  , 

Or,  the  said  A.B.,  personally,  at  {state  where),  in  the 
[County]  of  ,  and  the  said  CD.,  personally,  at 

&c. 

Or,  each  of  the  following  persons,  that  is  to  say:  (1) 
the  wife  of  the  said  A.B.,  at  his  dwelling-house,  sit- 
uate at  {state  where),  in  the  [County]  of  ; 
(2)   the  clerk  of  the  said  CD.,  at  the  office  of  the 
said  CD.,  situate  at,  &c. ;  and   (3)  the  servant  of 
the  said  G.H.,  at  the  address  for  service  of  the  said 
G.H.,  situate   at,  &c.) 
{Where  service  effected  on  a  solicitor  in  the  action  who  has 
refused  to  give  an  admission,  add:)  at  the  time  of  effecting 

(a)  Where  service  is  effected  on  a  solicitor,  the  service  is  usually- 
proved  by  his  admission  or  acceptance  of  service  indorsed  on  the  notice 
01  motion:  Rule  328.  If  for  any  reason  he  decline  to  give  such  ad- 
mission, then  an  affidavit  of  service  is  necessary. 


444 
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such  service  as  aforesaid,  I  demanded  of  the  said  A.B.  an  ad- 
mission of  such  service,  but  he  refused  to  give  any  such  ad- 
mission. 


766 

Affidavit  of 
service  of  a 
judgment  or 
order. 


(Formal  parts:  see  No.  744.) 

1.  On  ,  the  day  of  ,  19  ,  [before  four  o'clock 
in  the  afternoon — or  as  may  'he — of  that  day],  I  served  (de- 
scribe the  person  or  persons  required  to  be  served;  as  thus: 

A.B.,  the  defendant  [or,  one  of  the  defendants]  in 
this  action, 

Or^  A.B.,  who,  by  an  order  dated  the  day  of  , 

19     ,  has  liberty  to  attend  the  proceedings  in  this 
action  [or,  matter], 

Or,  A.B.,  who  is  named  in  the  order  dated  the 

day  of  (order  served),  hereinafter  mentioned. 

Or,  Mr.  CD.,  who  acts  as  solicitor  [or,  agent]  in  this 
action  [or,  matter]  for  the  plaintiff,  &c.. 

Or,  each  of  the  following  persons,  that  is  to  say:  (1) 
A.B.,  one  of  the  defendants  in  this  action;  (2)  Mr. 
CD.,  who  acts  as  solicitor  in  this  action  for  the 
plaintiff;  and  (3)  Mr.  G.H.,  who  acts  as  agent  in 
this  action  for  L.M.,  who,  by  an  order  dated,  &c., 
has  liberty  to  attend  the  proceedings  herein. 

(or  as  may  be),  with  a  judgment  [or,  an  order]  made  in  this 
action  [or,  matter],  dated  the         day  of  ,  19     ,  and  now- 

produced  and  shewn  to  me  and  marked  A,  by  delivering  a 
[true,  or,  an  office]  copy  of  the  said  judgment  [^or,  order]  to, 
and  leaving  the  same  with  (describe  the  person  or  persons 
on  whom,  and  the  place  where,  service  was  effected,  as  in  No. 
765).  ' 

2.  At  the  time  of  the  aforesaid  service  thereof,  I  shewed 
to  the  person  [or,  to  each  of  the  persons]  to  whom  such  tru3 
[or,  ofBce]  copy  of  the  said  judgment  [or,  order],  was  deli- 
vered, as  aforesaid,  the  said  original  judgment  [or,  order] . 

(//  order  indorsed  with  notice  under  Rule  203  or  660,  add:) 

3.  I  further  say  that  upon  the  copy  [or,  upon  each  of 
the  several  copies]  of  the  said  judgment  [or,  order]  so  served 
by  me  on  the  said  as  aforesaid  was  indorsed  a  true  copy 
of  the  notice  indorsed  on  the  said  original  judgment  [or, 
order],  in  the  words  following:  [Take  notice,  First,  &c.,  or 
"  If  you  wish,"  &c.]. 
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{If  the  copy  served  was  an  office  copy,  add:) 

4.  I  further  say  that  the  said  office  copy  [or,  each  of 
the  said  office  copies]  so  served  as  aforesaid  purported  to  be 
authenticated  by  the  signature  of  the  Clerk  of  Kecords  and 
Writs  of  this  Court  [or,  Deputy  Clerk  of  the  Crown,  or  Local, 
or  Deputy  Registrar  of  this  Court  at  ]  at  the  foot 

thereof,  and  that  each  page  of  the  said  office  copy  [or,  copies] 
was  stamped  with  a  stamp  similar  to  the  one  which  I  now  look 
upon  in  the  margin  of  this  affidavit. 


{Formal  parts:  see  ante.  No.  744.)  767 

1.  On  ,  the         day  of        ,  19     ,  [before  four  o'clock  Attidavit  of 

in  the  afternoon — or  as  may  be — of  that  day],  I  served  (^«- petition! 

scribe  the  person  or  persons  required  to  be  served;  as  thus: 

A.B.,  the  defendant — or,  one  of  the  defendants — ^in 
this  action. 

Or,  A.B.,  who,  by  an  order  dated  the  day  of  , 
19  ,  has  liberty  to  attend  the  proceedings  in  this 
action  [or,  matter], 

Or,  A.B.,  in  the  order  made  in  this  action  [or,  mat- 
ter], dated  the  day  of         ,  19     ,  named. 

Or,  A.B.,  who  is  named  in  the  note  at  the  foot  of  the 
petition  hereinafter  mentioned, 

Or,  Mr.  CD.,  who  acts  as  solicitor  [or,  agent]  in  this 
action  [or,  matter]  for  the  plaintiff,  &c. 

Or,  each  of  the  following  persons,  that  is  to  say:  (1) 
A.B.,  one  of  the  defendants  in  this  action;  (2)  Mr. 
CD.,  who  acts  as  solicitor  in  this  action  for  the  plain- 
tiff; and  (3)  Mr.  G.H.,  who  acts  as  agent  in  this 
action  for  L.II.,  who,  by  an  order  dated,  &c.,  has 
liberty  to  attend  the  proceedings  herein. 

or  as  may  be),  with  the  petition  now  produced  and  shewn  to 
me,  marked  A,  by  delivering  a  true  copy  of  the  said  petition 
to,  and  leaving  the  same  with  {describe  the  person  or  persons _ 
on  whom,  and  where,  service  was  effected,  as  in  No.  765). 

2.  I  further  say  that  upon  the  said  copy  [or,  upon  eacfi 
of  the  said  copies]  of  the  said  petition  so  delivered  by  me  to  the 
said  as  aforesaid  was  indorsed  a  true  copy  of  the  notice 

indorsed  on  the  said  exhibit  A,  addressed  to  {name  the  par- 
ties), whereby  they  were  informed  that  the  said  petition 
would  be  heard  on  {state  the  time)  at  {state  the  place),  and 
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that  if  they  did  not  appear  on  the  said  petition,  at  the  said 
time  and  place,  the  Court  might  make  such  order,  on  the 
petitioner's  own  shewing,  as  should  appear  just, 

3.  At  the  time  of  the  aforesaid  service  thereof,  I  shewed 
to  the  person  [or,  to  each  of  the  persons]  to  whom  such  true 
copy  thereof  was  delivered  as  aforesaid,  the  said  original  peti- 
tion, with  the  said  notice  thereon. 

4.  //  so:  At  the  time  of  such  service  I  did  also  tender  to 
the  said  the  sum  of  $5  for  his  costs  of  the  said  petition. 

5.  If  so:  Upon  the  copy  of  the  said  petition  so  served  upon 
the  said  was  indorsed  a  notice  in  the  words  or  to 
the  effect  following :  "  If  you  appear  upon  the  hearing  of  the 
said  petition  in  person,  or  by  [solicitor  or  counsel]  the  peti- 
tioner [s]  will  object  to  your  being  allowed  any  costs  as 
against  the  petitioner  [s]."  (a) 


T6S 


(Formal  parts:  see  No.  7i4.) 


Affidav'kc.f  1.  On        ,  the  day  of        ,19     ,  [before  four  o'clock 

notice,  notice  in  the  afternoon — or  as  may  te — of  that  day],  I  served  (de- 

of  motion,  or  scribe  the  person  or  persons  required  to  he  served,  as  in  No. 

substitute^      765),  with  a   (describe  the  notice  or  other  document  served, 

as  in  No.  765  or  766),  by  delivering  to,  and  leaving  with 

(name  of  substitute),  personally,   at    (state   where),  in  the 

[County]  of        ,  a  true  copy  of  the  said  notice  (or  as  may 

be— see  Nos.  765,766). 

2.  State  production  of  original  order,  as  in  par.  2  of  No. 
766,  when  applicable. 

3.  The  said  (substitute)  is  the  person  of  that  name  whfo 
is  mentioned  in  the  order  made  in  this  action  [or,  matter], 
dated  the  day  of  ,  19  ,  now  shewn  to  me  and 
marked  B,  and  at  the  time  of  the  aforesaid  service  on  the 
said  (substitute),  I  also  served  him  with  the  last  mentioned 
order,  by  delivering  to  and  leaving  with  him  a  true  copy  of 
such  order,  and  I  at  the  same  time  produced  and  shewed  to 
him  such  original  order  (//  order  served  was  indorsed  under 
Bules  203-219  or  660,  add  paragraph  3  of  Form  766). 


(a)    See  Rule  1153. 
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(Formal  parts:  see  No.  744.) 

769 

1.  I,  ,  did  on  the  day  of         ,  personally  serve  Affidavit  of 
the  above  named           with  a  true  copy  of  the  now  shewn  iHrnec^sary 
to  me,  marked  with  the  letter          ,  by  delivering  to  and  leav-  to  exhibit 
inff  with  the  said          ,  on  the  day  last  aforesaid,  at  ,  in  ongmalof 

j-u     n         i.        4!  i-u  -J  paper  served. 

the  County  oi  ,  the  said  copy. 

2.  At  the  time  of  effecting  such  service  I  did  produce 
and  shew  unto  the  said        the  original  of  the  said  paper 

so  served  as  aforesaid,  and  which  said  original  is  marked  as 
aforesaid  with  the  said  letter 

3.  To  effect  such  service  I  necessarily  travelled 
miles. 


7TO 

Between — A.B.    and   another  Plaintiff s>  Affidavit  of 

-I  service  of 

«^^  notice 

CD.  and  others  By  writ,  under  Rule 

and  ^    '4«-(*) 

E.F.,   made  a   party  in  the  Masters 

office  Defendants. 

I,  ,  of        ,  in  the  County  of  (addition),  make 

oath  and  say  as  follows: 

1.  That  I  did  on  the  day  of  ,  one  thousand  nine 
hundred  and  ,  personally  serve  the  above-named  E.F. 
with  a  true  copy  of  the  notice  to  incumbrancers  in  this 
cause,  now  shewn  to  me,  and  marked  Exhibit  A,  by  delivering 
a  true  copy  of  the  same  to  and  leaving  the  same  with  the 
said  E.F.,  at          ,  in  the  County  of 

2.  That  I  necessarily  travelled  miles  to  effect  such  ser- 
vice as  aforesaid. 

SworUj  &c. 


(Formal  parts:  see  No.  744.) 

7T1 

I,  .  of       ,  in  the  Countv  of         ,   (addition),  make  Affidavit  of 

nnth  nnrl  <;flv  "  service  of 

oatnanclsaA  .,  -,        »  n  judgment. 

1.  That  I  did,  on  the  day  of  ,  personally  serve 

the  above-named  with  the  judgment  [or,  order]  of  this 

Honourable  Court,  made  in  this  cause,  bearing  date  the 

(h)  Where  service  of  the  appointment  under  Rule  748 — being 
the  Form  No.  986 — is  required  to  be  proven,  the  affidavit  must  be 
varied  accordingly. 
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day  of  and  now  shewn  to  me  and  marked  "  A," 

by  delivering  to  and  leaving  with,  the  said  a 

true  copy  of  the  said  judgment,  and  at  the  same  time  pro- 
ducing and  shewing  to  him  the  said  original  judgment,  on 
which  copy,  when  so  served  as  aforesaid,  was  indorsed  a 
memorandum  in  the  words  following :  "  If  you,  the  within 
named,  neglect  to  obey  this  judgment  [or,  order]  by  the 
time  therein  limited,  you  will  be  liable  to  be  arrested  by  the 
sheriff,  and  you  will  also  be  liable  to  have  your  estate  seques- 
tered for  the  purpose  of  compelling  you  to  obey  the  sa3.ne 
judgment,  without  further  notice."  (a). 

{When  an  office  copy  is  served,  see  No.  766.) 


T73 

Affidavit  of 
service  of  in- 
junction order 


(Formal  parts:  see  No.  744.) 

I,  A.B.,  &c. 

1.  I  did,  on  the  day  of  ,  serve  personally  the 
above-named  with  a  true  copy  of  the  injunction  order 
issued  in  this  action  and  hereunto  annexed,  by  delivering  to 
and  leaving  the  said  copy  with  the  said  at  ,  in  the 
County  of 

2.  At  the  time  of  such  service  I  exhibited  to  the  said 

the  original  injunction  order,  now  shevni  to  me  and  marked 
"  A." 

3.  To  effect  such  service  I  necessarily  travelled        miles. 


Affidavit  of 

serviceof 

subpcena. 


(Formal  parts:  see  No.  744.) 

1.  I  did,  on  the  day  of  ,  at  ,  serve 

personally  R.S.  and  F.G.,  named  in  the  annexed  writ  of 
subpoena  now  shewn  to  me  and  marked  A,  with  the  said 
annexed  writ  of  subpoena  in  this  cause,  by  delivering  to  and 
leaving  with  each  of  them,  the  said  R.S.  and  F.G.,  a  true  copy 
of  thie  said  subpoena,  and  I  at  the  same  time  exhibited  to 
each  of  them  the  original  writ  of  subpoena,  under  the  seal 
of  this  Honourable  Court. 


(c)  In  Berry  v.  Donovan,  21  Ont.  App.  at  p.  31,  Maclennan,  J.A., 
expressed  the  opinion  that  the  indorsement  is  necessary :  8ed  quaere 
as  the  party  in  default  can  no  longer  be  committed  without  a  motion. 
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2.  At  the  time  of  such  service  I  paid  to  the  said  R.S.  and 
F.G.  the  sum  of  eaeh  as  and  for  their  witness  fees  in  ihis 
cause. 

3.  To  effect  such  services  I  necessarily  travelled 
miles. 


(Formal  parts:  see  No.  744.) 

•774 

1.  I  was  present  on  the  day  of  ,  and  saw  Affidavit  of 
sign  [seal]  and  deliver  the  paper- writing  [or,  deed]  dated,  the  execution 
&c.,  produced  and  shewn  to  me  at  the  time  of  swearing  this  other  docu-'^ 
my  affidavit,  and  marked  with  the  letter             .  ment  by 

an  attesting 

2.  The  name  or  signature  "  "  thereto  set  and  sub-  witness, 
scribed  as  the  party  executing  the  said  [paper  or  deed],  is  of 

the  proper  handwriting  of  the  said  ,  and  the  name  "  '' 
set  and  subscribed  as  the  person  witnessing  the  execution 
thereof  by  the  said  is  of  the  proper  handwriting  of  me, 

this  deponent. 

3.  The  said  was  at  the  time  of  the  execution  of  the 
said  [paper  or  deed]  well  known  to  me. 


(Formal  parts:  see  No.  744.) 

1.  I  am  well  acquainted  with  the  handwriting  of  the  de-  Affidavit  of 
fendant  John  Smith,  having  often  seen  him  write.  d^^d"b  "^^  "^^  ^ 

2.  I  believe  the  name  "  John  Smith"  set  and  subscribed  Pfj^^^g^g^^^*  * 
at  the  foot  of  the  indenture  dated,  &c.,  and  purporting  to  be 

made  between  the  said  John  Smith,  &e.,  produced  to  me  at 
the  time  of  making  this  my  affidavit,  marked  with  the  letter 
,  is  of  the  proper  handwriting  of  the  defendant  John 
Smith. 

3.  I  am  also  well  acquainted  with  the  handwriting  of 
John  Boe,  of,  &c.,  and  I  say  that  I  believe  the  name  '-John 
Boe,"  set  and  subscribed  to  the  said  indenture  as  the  attesting 
witness  to  the  execution  thereof  by  the  said  John  Smith, 
is  of  the  proper  handwriting  of  the  said  John  Boe. 

F— 29 
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statutory  DOMINION    OF    CANADA  \ 

declaration. (a)     Province  of  Ontario  j    ..  u.       ^ 

County        of  In  the  matter  of 

To  Wit :  I 

I,  of  in  the  Count        of 

Do  solemnly  declare  that 

{Set  out  the  facts  as  in  an  affidavit.) 

And  I  make  this  solemn  declaration  conscientiously  be- 
lieving it  to  be  true  and  knowing  that  it  is  of  the  same  force 
and  effect  as  if  made  under  oath  and  by  virtue  of  "  The 
Canada  Evidence  Act^  1893." 

Declared  before  me  at  the 
of  in  the  Count      of 

this  day  of  A.D.   19     . 

A  Commissioner,  &c.  [or  Notary  Public] , 


T7T 
Declaration  You  declare  that  the  contents  of  this  declaration  by  you 

by  declarant.       i,       -i,  'j  j. 

subscribed  are  true. 


(o)   See  56  Vict.  c.  31  (D.), 


CHAPTER  XI. 

TEIAL. 

Section  I. — Motions  to  Change  the  Place  of  Trial. 

{Formal  parts:  see  No.  403.) 

778 
on  behalf  of  the  plaintiff    [or,   defendant] ,   for   an   order  Notice  of 

changing  the  place  of  trial  of  this  action  from  the  [City  of  ™otio"  to 

Toronto]  to  the  [Town  of  Cornwall] ;  and  take  notice,  that  pia"e^of  trial. 

upon  and  in  support  of  such  application  ((£;c.,  as  in  No.  403). 


(Formal  parts:  see  No.  744.) 

^  '  77» 

1.  iSliew  that  the  action  is  at  issue.)  Affidavit  in 

o      mi  1     •  n»  support  of 

2.  The  plaintiff's  cause  of  action  herein   (if  any)   arose  motion  by  a 
wholly  in  the  County  of  [Stomiont]-.  defendant. 

3.  In  order  to  prove  my  defence  in  this  cause  it  will  be 
necessary  for  me  to  subpoena  at  least  [ten]  witnesses,  all  of 
whom  are  material  and  necessary  witnesses  on  my  behalf,  and 
each  of  them  resides  either  in,  or  within  [five]  miles  of,  the 
said  [Town  of  Cornwall]. 

4.  I  verily  believe  that  all  the  witnesses  for  the  plaintiff 
also  reside  either  in,  or  within  [ten]  miles  of.  the  said  [Town 
of  Cornwall]. 

5.  The  said  [Town  of  Cornwall]  is  distant  miles  from 
the  said  [City  of  Toronto]  and  the  railway  fare  from  [Corn- 
wall to  [Toronto]  is  $ 

6.  The  expense  of  subpoenaing  my  said  witnesses  to  To- 
ronto will  be  greatly  in  excess  of  the  expense  of  subpoenaing 
them  to  the  said  [Town  of  Cornwall],  and  I  believe  from  a 
calculation  which  I  have  made  that  such  extra  expense  will 
amount  to  the  sum  of  $        at  least. 

7.  This  action  can  be  much  more  conveniently  tried  at 
the  said  [Town  of  Cornwall]  than  at  the  said  [City  of  To- 
ronto], and  at  much  less  expense. 

8.  This  application  is  made  in  good  faith,  and  not  for 
the  purpose  of  delay. 
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TSO  {Formal  parts:  see  No.  744.) 

Another  form.        3^  j^  Q  ^  Esquire,  the  Sheriff  of  the  County  of        ;  D.E., 
Esquire,  the  Eegistrar  of  the  County  of  ;  F.B.,  Esquire, 

the  Ti-easurer  of  the  said  County  of  ;  and  Mr.  A.B.,  the 

Town  Clerk  of  the  Town  of  Cornwall,  are  each  and  all  mater- 
ial and  necessary  witnesses  on  my  behalf,  and  I  cannot  safely 
proceed  to  a  hearing  of  this  cause  without  the  evidence  of 
the  said  several  parties. 

4.  I  am  informed  by  the  said  parties,  and  believe  that 
if  they  are  compelled  to  attend  the  sittings  of  this  Court  at 
Toronto,  it  will  materially  interfere  with  the  due  discharge 
of  their  duties  as  public  officers  as  aforesaid,  and  will  be  a 
great  inconvenience  to  the  public. 

5.  The  said  parties  all  reside  in  the  said  [Town  of  Corn- 
wall], and  I  believe  this  cause  can  be  quite  as  conveniently 
tried  at  the  said  [Town  of  Cornwall]  as  at  the  [City  of  To- 
ronto]. 

6.  This  application  is  made  in  good  faith,  and  not  for  the 
purpose  of  delay. 


{Formal  parts  as  in  No.  902.) 

Order  Chang-  ^-  ^^  ^^  Ordered  that  the  place  of  trial  of  this  action  be 

ing  place  of     changed  from  the  to  the 

2.  And  it  is  further  ordered  that  the  costs  of  this  appli- 
cation be  costs  in  the  cause  [or,  costs  in  the  cause  to  the  de- 
fendant, or  be  paid  by  the  plaintiff  to  the  defendant  in  any 
event  of  this  action,  or  as  may  te  ordered^. 


trial . 


Section  II. — Motions  to  Postpone  Trial, 

{Formal  parts:  see  No.  403.) 

Notice  of  On  the  part  of  the  that  the  trial  of  this  action  may 

motion  to        ]3g  postponed  until  the  next  sittings  of  this  Court  for  the 

postpone  trial.  ,    .    ,     j.^     , .  x  xu      rm  n      * 

trial  of  actions  at  the  [Town]  ot 
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{Formal  parts:  see  No.  744.) 
Affidavit  in  I,  &c.,  the  above-named  defendant,  make  oath  and  sav 

support  of  f  nil  owe:  • 

motion  to  ^^  lOllOWS  . 

postpone  trial.  «^ 
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1.  Xotice  of  trial  was  on  the  -  day  of  19  ^ 
served  by  the  plaintiff  herein  for  the  sittings  of  the  High 
Court  of  Justice  for  the  trial  of  actions  to  be  holden  at 

on  the  day  of  of 

2.  is  a  necessary  and  material  witness  for  me  in 
this  action,  and  I  am  advised  by  my  solicitor,  and  believe 
that  I  can  not  safely  proceed  to  the  trial  of  this  action  with- 
out the  testimony  of  the  said 

3.  The  said  has  been  absent  from  this  Province 
since  but  his  return  is  expected  by  his  family  and 
friends  in  about  three  weeks.  The  said  is  a  commercial 
traveller.  He  is  at  present  travelling  through  the  United 
States  of  America,  but  his  exact  whereabouts  is  not  known, 
as  he  is  not  staying  for  any  length  of  time  at  any  one  place 
and  I  cannot  secure  his  attendance  in  time  for  the  trial  of 
this  action  on 

4.  The  application  on  my  behalf  to  postpone  the  trial 
is  made  bona  fide  and  not  for  the  purpose  of  delay  merely, 
nor  for  any  other  improper  purpose. 

(Where  it  is  material  on,  the  application  to  shew  the  mat- 
ters in  issue  in  the  action,  an  affidavit  of  the  solicitor  verifying 
copies  of  the  pleadings  should  also  he  made.) 


Section  III. — Jury  Notice — Special  Jury,  &c. 
Jury  Notice.     {Jud.  Act,  1895,  s.  111). 
In  the  High  Court  of  Justice.  Jury  notice. 


(a) 


Between — A.B.,  Plaintiff, 
and 
CD.,  Defendant. 

"  The  plaintiff  \^or  one  or  more  of  them,  or  the  defendant, 
or  one  or  more  of  them,  as  the  case  may  he]  requires  that  the 
issues  in  this  cause  be  tried  [or,  the  damages  in  this  cause  be 
assessed]  by  a  jury." 

X.Y.,  Plaintiff's  Solicitor  (or  as  the  case  may  he). 

To 

(a)  Con.  Rules  1897,  Form  64.  As  to  when  this  notice  is  to  be 
given,  see  Jud.  Act.  (R.  S.  O.  1897  c.  51)  s.  106. 
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SPECIAL  JURY. 


(j-gg  '         Venire  Facias  Juratores. 

Special  jury.  QXTARIO  : 

County  of 
To  Wit: 

Edward  the  Seventh  by  the  grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  and  of  the  British 
Dominions  beyond  the  seas,  King,  Defender  of  the  Faith,  Em- 
peror of  India: 

To  the  Sheriff  of  the  County  of 

Greeting : 
We  command  you  that  you  cause  to  come  before  us  at 
the  on  the  twelve  free  and  lawful  men  of  the 

body  of  your  County,  qualified  by  law,  by  whom  the  truth 
of  the  matter  may  be  better  known;  and  who  are  in  no  wise 
akin  either  to  the  plaintiff  or  to  the  defendant, 

to  make  a  certain  jury  of  the  country,  between  the  parties 
aforesaid,  in  a  certain  action  between  them  in  Our  High 
Court  of  Justice  because  as  well  the  said  plaintiff  as 

the  said  defendant  between  whom  the  matter  in  var- 

iance is,  have  put  themselves  upon  that  Jury ;  and  have  there 
then  the  names  of  the  jurors  and  this  writ. 

Witness  the  Honourable  President  of  our  High 

Court  of  Justice  at  the  day  of  in  the 

year  of  our  Eeign, 

(Signature.) 
Clerk  of  the  Crown  and  Pleas,  or  Clerk  of 
Eecords  and  Writs '(or  other  proper  officer). 

Indorsement  thereon,  (a) 
Mr.  Sheriff: 

You  are  hereby  required  to  return  a  special  jury  on  the 
within  writ. 

Dated  this  day  of  A.D.  19. 

,  Yours,  &c._, 

(Signature.) 
Solicitor  for  the 


^  (Court  and  style  of  cause:  see  No.  35,  (&c.) 

Sheriff's  ap-  I  hereby  appoint                  the              day  of              A.D. 

pointment  to  ^g     ^  f^j.  striking  the  special  jury,  in  obedience  to  the  within 

iiry.     (6)  " 


(a)  To  be  indorsed  on  the  writ  of  venire  facias. 
1897  c.  61,  s.  116. 

(6)   R.  S.  O.  1897  c.  61,  s.  116. 


See-R.  S.  O. 
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writ,  at  o'clock  in  the  noon  at  [the  Sheriff's 

office  in  the  City  Hall,  Toronto,  or  as  may  be] . 


(Court  and  style  of  cause  as  in  No.  786.)  ryAT 

Take  notice  that  the  has  sued  out  a  writ  of  ventre  Notice  of  writ 

facias  herein  for  the  purpose  of  having  this  action  tried  by  *°^  appomt- 
a  special  jury,  and  that  the  Sheriff  of  the  [City]  of  [To-  ^'^ 

ronto]  has  appointed  the  day  of  A.D. 

19     ,  at  the  hour  of         o'clock  in  the         noon  for  striking 
such  special  jury. 
Dated,  &c. 

A.B. 
[Plaintiff's]  Solicitor. 
To  CD., 

(Defendant's)  Solicitor, 


Section  IV. — Motion  for  Trial  by  a  Eefekee. 

(Formal  parts  as  in  No.  403.)  TSS 

On  the  part  of  the        for  an  order  that  this  action  {or,  ^otjee  of 
all  the  questions  in  this  action]  be  tried  by  Mr.  ,  trial  of  action 

Official  Eeferee.  by  a  referee. 


Section  V. — Xotice  of  Trial. 
Notice  of  Trial  No.  1  (General).     (Rule  538). 

In  the  High  Court  of  Justice.  789 

Between-.4.5..  Plaintiff,     S^|etral). 
-  and  (d) 

CD.,  Defendant". 

Take  notice  of  trial  of  this  action  [or,  the  issues  in  this 
action  ordered  to  be  tried]  at  for  the  day  of 

next.  _ 

X.Y.,  Plaintiff's  Solicitor  (or  as  the  case  may  he). 
Dated,  &c. 
To  Z.,  Defendant's  Solicitor  (or  as  the  case  may  he). 

Con.  Eules,  1888,  Form  27. 

(c)  To  be  served  by  the  solicitor  of  the  party  who  has  sued  out 
the  venire  facias:  see  R.  S.  O.  1897  c.  61,  s.  117. 

(d)  Gon.  Rules,  1897,  Form  65. 


456  TRIAL — VIEW   BY   THE   JURY. 

Notice  of  Trial  No.  2   (Toronto  non-jury  sittings).     (Rule 

trrar(Toronto  ^^  ^^^^  High  Court  of  Justice. 

Sngs)"'^^(«)  Between — A.B.,  Plaintiff, 

and 
CD.,  Defendant. 

Take  notice  that  this  action  [or,  the  issues  in  this  action 
ordered  to  be  tried]  was  [or,  were]  set  down  on  the  day 

of  J  19     ,  for  trial  at  the  Toronto  non-jury  sittings. 

Dated,  &c. 

X.Y., 
Plaintiff's  Solicitor, 
To  Z.J,  Defendant's  Solicitor.  (or  as  the  case  may  he), 

(or  as  the  case  may  he). 

Rule  1277a. 


Section  VI. — View  by  the  Jury. 

(Formal  parts  as  in  No.  744.) 
791 

Affidavit  to  I,  &c.,  solicitor  for  the  ,  make  oath  and  say 

obtain  order      as   f  oUoWS  : 
for  a  view. 

1.  This  is  an  action  (state  nature  of  the  action). 

2.  On  behalf  of  the  it  is  considered  necessary  [or 
expedient]  that  a  view  of  the  property  in  question  be  had 
by  the  jury. 

3.  (State  circumstances  shewing  necessity  for  a  view.) 

4.  The  said  ,  the  place  at  which  a  view  is  desired  to 
be  made  is  distant  from  (the  place  where  the  office  of 
the  Sheriff  is)  about             miles. 

Sworn,  &c. 


(Formal  parts  as  in  No.  902.) 
T92 

Order  for  a  1.  It  is  or(3^red  that  a  special  writ  of  venire  facias  and 

^^^^-  distringas  do  issue  out  of  this  Court  directed  to  the  Sheriff 

of  the  County  of  according  to  the  Statute  in  that  behalf 

commanding  him  to  have  the  jury,  or  six  or  more  of  the 


(a)   Con.  Rules  1897.  Form  6G. 


TRIAL.  457 

jury  (or  as  many  more  of  them  as  he  shall  think  fit)  ('6)  sum- 
moned and  impannelled  to  try  the  matters  in  question  be- 
tween the  parties  herein,  to  take  a  view  of  the  place  in  ques- 
tion herein  on  the  day  of  at  o'clock  in  the 
noon,  and  that  X.  Y .  on  the  part  of  the  plaintiff,  and 
8.T.  on  the  part  of  the  defendant,  shall  shew  the  place  in 
question  to  those  jurors,  but  that  no  evidence  shall  be  given 
on  either  side  at  the  time  of  taking  the  said  view. 

2.  And  the  said  Sheriff  shall  return  the  names  of  such  of 
the  said  jurors  as  shall  view  the  said  place  to  the  Clerk  of 
Assize  [or  Local  Registrar]  for  the  County  of 

3.  And  it  is  further  ordered  that  the  ,  his  solicitor  or 
agent,  shall  deposit  in  the  hands  of  the  said  Sheriff  the  sum 
of  $  for  payment  of  the  expenses  of  the  said  view,  and 
if  such  sum  shall  be  more  than  sufficient  to  pay  the  expenses 
of  the  said  view,  the  surplus  shall  be  forthwith  returned  to 
the  's  solicitor,  and  if  such  sum  shall  not  be  sufficient 
to  pay  such  expenses  the  deficiency  shall  be  forthwith  paid 
by  the  said           's  solicitor  to  the  said  Sheriff. 


Section  VII. — Marking  Exhibits — Certificate  after       TOS 
Trial,  &c.  Marking  of 

exhibits    (c) 

Mode  of  MarTdng  Exhibits  at  the  Trial.     {Rule  555.) 

No. 
In  the  High  Court  of  Justice. 

(Short  style  of  cause.) 

This  Exhibit  the    (property  of  )    is  produced  by 

the  plaintiff  (or,  defendant  as  the  case  may  be),  this 
day  of  ,  19     . 

A.B., 
[Registrar,  or  Dep.  Clerk,  or  Local  Registrar, 
or  as  may  be.] 

794 

Schedule  of  Exhibits.     (Rule  556.)  bits  at  trial. 

In  the  High  Court  of  Justice. 

Jones  V.  Smith. 

List  of  exhibits  put  in  at  the  trial  of  this  action  at  the 
day  of  ,  19     . 

(6)    See  R.  S.  O.  1897  c.  61,  ss.  131,  132,  133. 

(c)  Con.  Rules  1897,  Form  208. 

(d)  Con.  Rules  1897,  Form  209. 


458  MARKING   EXHIBITS — CERTIFICATE   AFTER   TRIAL,   ETC. 

At  the  trial  of  this  action  at  [Cornwall],  the  4th  May, 


19 


Plaintiff's  Exhibits. 

(1)  Patent. 

(2)  Deed,  Jones  to  Smith, 

(3)  Bundle  promissory  notes  (six  in  all). 

Defendant's  Exhibits. 

(4)  Kecords     of    proceedings     at     Lodsje    of 
A.O.U.W. 

(5)  Will  of  Arthur  Brown. 

Signature  of  Officer. 


Form  of  Certificate  of  Officer  after  Trial.     {Rule  559.) 

^<^5  {Title,  &c.) 

?ffi£?Tfter°*         I  certify  that  this  action  was  tried  before  the  Honourable 

trial,    (a)        Mr.  Justice  [and  a  special  jury  of  the  County  of         , 

on  the  days  of  ?  19     ,  in  presence  of  counsel 

for  and  \if  so,  add:  no  one  appearing  for  .] 

[The  jury  found  {state  findings).^ 

{If  the  Judge  give  instructions  as  to  the  judgment  there- 
on, add),  And  the  said  Judge  directed,  &c.  {as  the  case  may 
he). 

Dated,  &c. 

Signature  of  Officer. 

[Eegistrar,  or  Deputy  Clerk,  or 
Local  Eegistrar,  or  as  may  he.] 

Con.  Eules,  1888,  Form  213. 
(o)   Cod.  Rules  1897,  Form  207. 


CHAPTEK  XII. 
JUDGMENTS. 
Section  I. — Dkawing  up  and  Settling  Judgments. 
{Court  and  style  of  action,  as  in  No.  25  or  26.) 


■796 


I  hereby  appoint  the  day  of  ,19     ,  at  ^Tttie'^^d*'- 

the  hour  of  o'clock,  in  the  noon,  at  my  Cham-  ment. 

hers  [or,  office]  at  Osgoode  Hall,  Toronto  [or,  in  the  Court 
House  ,  at  ,  in  the  of  ],  to 

[settle  the  judgment  pronounced  at  the  trial  herein,  or  as 
may  le  the  case^,  and  let  all  parties  then  attend. 

Dated  this  day  of  ,  19     . 

{Signature.) 

Eegistrar. 
{or  as  may  he.) 


In  the  High  Court  of  Justice. 

A.  Y.  B. 
[Or,  In  the  matter  of  A.]  TUT 

I  appoint  ,the  day  of  ,19     ,f;p^'£ent 

at  o'clock  in  the  forenoon,  at,  &c.,  to  [settle  the  minutes  of,  to  settle  draft 
or,  to  pass]  the  judgment  [or,  order]  pronounced  in  this  cause  a^'u^djr^enror 
[or,  matter]  on  the  day  of  .  order. 

CD.,  Eegistrar. 


{Formal  parts:  see  No.  400.) 

T98 

on  the  part  of  the  plaintiff  [or,  defendant,  A.B.'],  that  the  ^oJJJ®  °^  ^,^^ 
minutes  of  the  judgment  [or,  order]  pronounced  in  this  cause  minutes. 
{as  may  he) ,  on  the  day  of  ,19     ,  as 

settled  by  the  Eegistrar,  may  be  varied  or  altered  in  the  re- 
spects following,  namely:  (specify  the  particular  matter  to 
he  added,  or  altered).    And  take  notice  {as  in  No.  400). 


460  DRAWING   UP   AND   SETTLING  JUDGMENTS. 

{Formal  parts:  see  post.  No.  403.) 

Notice  of        on  the  part  of  the  plaintiff,  that  Mr.  A.B.,  the  solicitor  in 

ton  engross-    ^^^^  cause  for  the  defendant  CD.   {or  as  may  he),  may  be 

ment  of  judg-  ordered,  within  days,  to  produce  to,  and  leave  with, 

mentor  order.  ^  p    Esquire,  the  Senior  Registrar  of  this  Honourable  Court, 

the  minutes  of  the    judgment    [or,    order]    pronounced   in 

this  cause  {as  may  he)  on  the  day  of  ,  19     , 

as  settled  by  the  said  Registrar,  to  the  intent  that  the  same 

may  be  duly  passed  and  entered;  and  that  the  said  A.B.  may 

be  ordered  to  pay  the  costs  of  this  application.     And  take 

notice  {as  in  No.  403). 


800  {Formal  parts:  see  post.  No.  400.) 

Notice  of  Qj^  behalf  of  the  plaintiff  {or  as  may  he)  that  the  judgment 

enter  judg-  \_or,  order]  pronounced  in  this  action   [or,  matter — as  may 

ment  order  jg]^  qu  the  ,  19     ,  may  be  ordered  to  be  dated  and 

nunc  pro  unc.  qj^^^^^.^^  ^g  ^f  ^]^g  ^^^  ^f  ^     ^^j  ^g^jj.^  notlce  {oS 

in  No.  400.) 


SOI 


{Formal  parts,  as  in  No.  400.) 


Notice  of  Qjj  ^j^g  p^j^  qI  ^bg  ^  ^.^aj-  ^bg  judgment  pronounced 

rectify  a  judg-  [or,  order  made]  in  this  action  on  the  day  of  , 

ment  or  order.  3^9     ^  j^ay  be  rectified  or  corrected  in  the  following  respects, 
namely  {specify  the  matters  to  he  corrected). 


Section   II.  —  Judgments   by    Default   and   other 
Judgments  Obtainable  Ex  parte 

Default  of  Appearance  or  Defence  in  case  of  Liquidated 
_  Demand.    Rules  575,  587. 

802 
Judgment  by  In  the  High  Court  of  Justice. 

defauUofap-  Between — A.B.,  Plaintiff, 

and 
CD.  and  E.F.,  Defendants.  (&) 

[Monday]  the  day  of  ,  19     . 

The  defendants  [or.  the  defendant  CD.]  not  having  ap- 
peared herein  [or,  not  having  delivered  any  statement  of  de- 


pearance  or 
defence,  (a) 


(a)  Con.  Rules  1897,  Form  139. 

(b)  The  full  style  of  cause  is  necessary  in  all  judgments. 


JUDGMENTS.  461 

fence],  it  is  this  day  adjudged  that  the  plaintiff  recover 
against  the  said  defendant  $  ],  and  [costs  to  be 

taxed,  or,  where  the  officer  signing  judgment  is  also  the  taxing 
officer,  $  for  costs]. 

Judgment  signed  the  day  of  ,  19     . 

{Signature  of  Officer.) 

The  following  may  he  appended  at  or  after  the  signing  of 
the  judgment  on  production  of  the  taking  officei's  certificate: 

The  above  costs  have  been  taxed  and  allowed  at  $  as 

appears  by  a  taxing  officer's  certificate  dated  the  day 

of  ,  19     . 

{Signature  of  Officer.) 

Con.  Kules,  1888,  Forms  160,  161. 


Judgment  in  Default  of  Appearance  in  Action  for  Recovery 
of  Land.     {Rule  582.) 

[Title,  Date,  &c.,  as  in  No.  139.] 


803 


the  day  of  ,19      .   {d)  Recovery  of 

No  appearance  having  been  entered  to  the  writ  of  sum-  fault  of  ap- 
mons  herein,  it  is  this  day  adjudged  that  the  plaintiff  recover  pearance.  (c) 
possession  of  the  land  in   the  said  writ  mentioned,  being  {de- 
scAbing  the  land).   [Where  plaintiff  is  so  entitled  under  Rule 
585,  add,  "  and  do  also  recover  against  the  said  CD.  {the  de- 
fendant) his  costs  to  be  taxed  or  $  for  costs."] 

{Conclude  as  in  No.  802.) 

Con.  Eules,  1888,  Form  162. 


Judgment  in  Default  of  Defence  in  Action  for  Recovery  of 
Land.     {Rule  590.) 

[Title,  Date,  &c.,  as  in  No.  802.]  ^ - 

No  statement  of  defence  having  been  delivered  herein,  it  The  same,  de- 
is  this  day  adjudged  that  the  plaintiff  recover  possession  of  fence'*(e) 
the  land  in  the  statement  of  claim  herein  mentioned  being 

(c)  Con.  Rules  1897,  Form  140. 

(d)  The  day  of  the  week  is  necessary:  Rule  623. 

(e)  Con.  Rules  1897,  Form  141. 


462  JUDGMENTS   BY   DEFAULT. 

,  and  do  also  recover  against  the  said  CD.  {the 
defendatit)  [his  costs  to  be  taxed,  or,  $  for  costs]. 

(Conclude  as  in  No.  802.) 

Con.  Kules,  1888,  Form  163. 


Judgment  in  Default  of  Defence  in  Action  for  Recovery  of 
Land  with  Damages.    (Rule  591.) 

[Title,  Date,  &c.,  as  in  No.  802.1 

with  damages.        "^^^  defendant  not  having  delivered  any  statement  of  de- 
(«)  fence,  it  is   this    day  adjudged   that   the    plaintiffs   recover 

possession  of  the  land  in  the  statement  of  claim  herein  men- 
tioned, and  described  as  ,  in  County  of  , 
and  costs  to  be  taxed  and  it  is  further  adjudged  that  the 
plaintiffs  recover  against  the  defendant  damages  to  be 
assessed. 

(Conclude  as  in  No.  802.) 

Con.  Eules,  1888,  Form  165. 


Judgment  for  Recovery  of  Land  upon  Confession  of  Action  hy 
Defendant.  (Rule  597.) 

[Title,  Date,  &c.,  as  in  No.  802.1 
806 

EST-Judg-  "^^^  defendant,  CD.,  having  confessed  this  action  [or, 

ment  on  con-  having  confessed  this  action  as  to  part  of  the  said  land,  that 
fessionof  de-  jg  ^o  say:  state  the  part]  it  is  this  day  adjudged  that  the  said 
plaintiff  do  recover  possession  of  the  land  in  the  writ  [or, 
statement  of  claim]  mentioned  [or,  of  the  said  part  of  the 
said  land]  with  the  appurtenances  and  [costs  to  be  taxed,  or, 
$  for  costs.]  .  ' 

(Conclude  as  in  No.  802.) 

Con.  Eules,  1888,  Form  164. 

(a)   Con.  Rules  1897,  Form  142. 
(6)   Con.  Rules  1897,  Form  143. 
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Judgment    of   seisin   for   Dower  in  Default  of  Appearance, 
(Rule  581). 

[Title,  Date,  &c.,  as  in  No.  802.] 

SOT 

The  defendant  not  having  appeared  to  the  writ  of  sum-  Dower,  de- 
mons, it  is  this  day  adjudged  that  the  plaintiff  do  have  seisin  j,e'^rance*^(c) 
of  her  third  part  or  dower  in  the  lands  in  question  in  this 
action,  and  that  the  same  be  forthwith  delivered  to  her  and 
set  out  by  metes  and  bounds. 

[If  damages  are  claimed  add,  And  it  is  further  adjudged 
that  the  plaintiff  do  recover  against  the  defendant  damages 
to  be  assessed] . 

(Conclude  as  in  No.  803,  except  memorandum  as  to 
costs) . 


Final  Judgment  in  Default  of  Appearance  or  Defence,  Re- 
covery of  Chattels.     (Rules  577,  588.) 

[Title  Date,  &c.,  as  in  No.  802.] 

808 
The  defendants  [or,  the  defendant  C.D.'\  not  having  ap-  Recovery  of 
peared  herein  [or,  not  having  delivered  any  statement  of  de-  fault  of  ap^ 
fence]  it  is   this   day    adjudged  that   the   plaintiff   recover  pearance  or 
against  the  said  defendant  [or,  that  the  said  defendant  do      ®"^®'  ^  ' 
forthwith  deliver  to  the  plaintiff]  possession  of  the  chattels 
in  the  writ  [or,  statement  of  claim]  mentioned,  and  do  also 
recover  against  the  said  defendant  his  costs  to  be  taxed  [or, 
$  for  costs]. 

(Conclude  as  in  No.  802.) 


For  judgments  on  praecipe  in  action  for  foreclosure  and 
sale  in  mortgage  actions,  see  Nos.  864,  865. 


(c)  Con.  Rules  1897,  Form  144. 

(d)  Con.  Rules  1897,  Form  145. 
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S09  Formal  parts:  see  No.  744. 

c^'oSs  i^'aSn        1-   (Prove  duB  service  of  writ.) 

fo^  recovery  of        2.  At  the  time  of  the  issue  of  the  writ  of  summons  in 
non-appeaT- '    ^^i^  action,  to  wit,  on  the  day  of  ?  19     ,  the 

ance.    (a)        defendant  was  in  the  actual  adverse  possession  of  the  land 

sought  to  be  recovered  in  this  action,  namely   {describe  it 

shortly) . 

3.   {Shew  means  of  knowledge.) 


Interlocutory  Judgment  in  Default  of  Appearance  or  De- 
fence where  Demand  Unliquidated.     {Rule  578.) 

^IQ  {Title,  Date,  &c.,  as  in  No.  802,] 

Interlocutory  Xo  appearance  having  been  entered  to  the  writ  of  sum- 
defaSt"  De-  ^ons  [or,  no  statement  of  defence  having  been  delivered  by 
mand  uniiqui-  the  defendant!  herein : 

dated.      (6)  -^  ' 

It  is  this  day  adjudged  that  the  plaintiff  recover  against 
the  defendant  the  value  of  the  goods,  [or,  damages  or  both, 
as  the  case  may  6e],  to  be  assessed. 

Judgment  signed  the  day  of  ,  19     . 

{Signature  of  Officer.) 

Con.  Eules,  1888,  Form  166. 


Final  Judgment  in  Default  of  Appearance  or  Defence,  after 
Assessment  of  Damages.     {Rule  578.) 

811  [Title,  Date,  &c..  as  in  No.  802.] 

men^  on  de-  No  appearance  having  been  entered  to  the  writ  of  sum- 

fault  after       mons  [or,  no  statement  of  defence  having  been  delivered  by 
drm'Ss"*'(c)the  defendant]  herein,  and  the  damages  which  the  plaintiff 
was  entitled  to  recover  having  been  assessed  at  $  ,  as 

by  dated  the  ,  19,  appears,  it  is  ad- 

judged that  the  plaintiff  recover  $  and  [costs  to  be 

taxed,  or,  $  for  costs]. 

{Conclude  as  in  No.  802.) 

Con.  Rules,  1888,  Form  168. 


(a)  See  Rule  585. 

(6)   Con.  Rules  1897,  Form  146. 

(c)   Con.  Rules  1897,  Form  147. 
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(Formal  parts,  as  in  No.  403.) 

On  the  part  of  the  defendant  that  the  Judgment  entered  Notice  of 
in  this  action  on  the  day  of  ,19     ,  [t/ Se^re^ull? 

necessary,  and    the   writ  of    fieri  facias  issued   under    such  judgment  for 
judgment  on  the  day  of  ,19     ],  may  be  default, 

set  aside  and  that  the  defendant  may  be  at  liberty  to  enter 
an  appearance  [or,  to  deliver  a  defence]  in  this  action. 


{Formal  parts,  as  in  No.  744. ) . 

1.  The  writ  of  summons  herein  was  issued  on  the  Affidavit  m 
day  of                    ,  19     ,  and  served  on  the                        day 

of  ,  19     ,  [or,  the  plaintiff's  statement  of  claim 

was  delivered  on  the  day  of  ,  19     ],  and 

judgment  by  default  of  was  entered  on  the  day 

of  (State  subsequent  proceedings,  if  any,  desired 

to  he  set  aside). 

2.  (State  any  circumstances  in  explanation  why  judg- 
ment was  allowed  to  go  hy  default,  and  the  delay,  if  any,  in 
making  the  application.) 

3.  (State  the  nature  of  the  plaintiff's  claim  hy  reference 
to  the  writ  or  statement  of  claim,  if  any,  and  the  facts 
relied  upon  as  affording  a  good  defence. ) 

4.  I  am  advised  and  verily  believe  that  I  have  a  good  de- 
fence to  this  action  upon  the  merits. 


(Formal  parts,  as  in  No.  403.) 

814 

On  the  part  of  the  defendant  that  the  judgment  entered  Notice  of 
in  this  action  on  the  day  of  ,  19     ,  [if  neces-  Zd^judg''^ 

sary,  and  the  writ  of  fieri  facias  issued  on  such  default  onmentfor 
the  day  of  ,  19     ],  may  be  set  aside  as  ^^''^egularity. 

irregular  on  the  ground  that  (specify  the  irregularity)  (d). 
and  that  the  defendant  may  be  at  liberty  to  enter  an  appear- 
ance [or,  deliver  a  defence]  in  this  action,  and  that  the  plain- 
tiff may  be  ordered  to  pay  the  defendant  his  costs  of  this 
application. 

(d)  See  Rule  3G2. 
F— 30 
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JUDGMENTS. 


SIS 

Affidavit  in 
support. 


(Formal  parts:  see  No.  744.) 

1.  On  the  day  of  ,  19  ,  the  writ  of 
summons  in  this  action  was  issued  out  of  thi^  Honourable 
Court. 

2.  (State  the  subsequent  proceedings  in  the  action  and 
shew  how  they  were  irregular) . 

3.  I  am  advised  and  verily  believe  that  I  have  [or,  the 
said  defendant  has]  a  good  defence  to  this  action  on  the 
merits. 


Judgment  in  Pursuance  of  Order.     (For  use  where  leave  has 

been  given  to  sign  judgment  unless  some  condition 

should  be  complied  with.)     (Rule  638.) 

816  [Title,  Date,  &c.,  as  in  No.  802.] 

puSnfto  Pursuant  to  the  order  of  dated  19    , 

an  order,    (a)  whereby  it  was  ordered  and  default  having  been  made 

It  is  this  day  adjudged  that  the  plaintiff  recover  against 

the  said  defendant  $  and  [costs  to  be  taxed,  or,  $ 

for  costs.] 


(Conclude  as  in  No.  802.) 


Con.  Eules,  1888,  Form  175. 


817 

Judgment 
pursuant  to 
order  on  de- 
fault of  pay- 
ment into 
court  (6) 


Judgment  in  Pursuance  of  Order.     (For  use  where  leave  has 

been  given  to  sign  Judgment  unless  money  should 

be  paid  into  Court.)     (Rule  603.) 

[Title,  Date,  &c.,  as  in  No.  802.] 

Pursuant  to  the  order  of  dated  the  day 

of  5  19     >  whereby  it  was  ordered  that  unless  $ 

be  paid  into  Court  by  the  defendant  within  a  week,  the  plain- 
tiff be  at  liberty  to  sign  final  judgment  for  the  amount  in- 
dorsed on  the  writ  of  summons  with  interest,  if  any,  and 
costs ;  and  the  said  defendant  not  having  paid  into  Court,  the 
said  sum  of  $  ,  as  conditioned  by  the  said  order  it 

ig  this  day  adjudged  that  the  plaintiff  recover  against  the 
defendant  $  and  [costs  to  be  taxed  or,  $  for 

costs] . 

(Conclude  as  in  No.  802.) 

Con.  Eules,  1888,  Form  176. 

(a)  Con.  Rules  1897,  Form  148. 
(6)  Con.    Rules   1897,   Form   149. 
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Judgment  for  Plaintiff's  Costs  after  Confession  of  Defence. 
(Rule  295). 

[Title,  Date,  &c.,  as  in  No.  803.]  ^^^ 

The  defendant  in  his  statement  of  defence  herein  having  g^g^f ^f^^'  ^'^^ 
alleged  a  ground  of  defence  which  arose  after  the  commence-  confession  of 
nient  of  this  action,  and  the  plaintiff  having  on  the  day  defence,    (c) 

of  J  19     J  delivered  a  confession  of  that  defence. 

It  is  this  day  adjudged  that  the  plaintiff  recover  against 
the  defendant  [costs  to  be  taxed,  or,  $  for  costs.] 

(Conclude  as  in  No.  802.) 

Con.  Rules,   1888,  Form  179. 


Judgment  for  Costs  after  acceptance  of  Money  paid  into 
Court.     {Rule  426.) 

[Title,  Date,  &c.,  as  in  No.  802.]  81 0 

The  defendant  having  paid  into  Court  in  this  action  the  Judgment  for 
sum  of  $  in  satisfaction  of  the  plaintiff's  claim,  and  acc^Lnce  of 

the  plaintiff  having  by  his  notice  dated  the  day  of  ,  money  paid 

19     ,  accepted  that  sum  in  satisfaction  of  his  entire  cause  of  "^'^  ^^'^^-  ^'^^ 
action,  and  the  plaintiff's  costs  herein  having  been  taxed,  and 
the  defendant  not  having  paid  the  same  within  48  hours  after 
the  said  taxation. 

It  is  this  day  adjudged  that  the  plaintiff  recover  against 
the  defendant  costs  to  be  taxed. 
{Conclude  as  in  No.  802.) 

Con.  Rules,  1888,  Form  180. 


\ 


Judgment  for  Defendant's  Costs  on  Discontinuance. 
{Rule  430.) 

[Title,  Date,  &c.,  as  in  No.  802.]  g20 

The  plaintiff  having  by  a  notice  in  writing  dated  the  deftndSf^'^ 

day  of  J  19     ^  wholly  discontinued  this  action  costs  on  dis- 

[or,  withdrawn  his  claim  in  this  action  for,  or,  withdrawn  continuance, 
so  much  of  his  claim  in  this  action  as  relates  to — or  as  the^ 
case  may  he.'] 

(c)  Con.  Rules   1897,  Form  150. 
{d)  Con.   Rules    1897,  Form  151. 
(e)  Con.  Rules    1897,  Form  152. 
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It  is  this  day  adjudged  that  the  defendant  recover  against 
the  plaintifE  [costs  to  be  taxed,  or,  $  for  costs] . 

{Conclude  as  in  No.  802.) 

Con.  Euies,  1888,  Form  178. 


Section  III. — Judgment  on  Motion  foe  Judgment. 

Judgmenl  on  Motion  for  Judgment. 

{Title,  Date,  &c.,  as  in  No.  822.) 

Judgment  on  1,  Upon  motion  for  judgment  made  this  day  unto  this 
judgment!^  (a)  Court  by  counsel  for  the  plaintiff  {or  as  may  le),  in  presence 
of  counsel  for  the  defendant  {or  as  may  be)  [or  no  one  appear- 
ing for  ,  although  duly  notified  as  by  appears] 
and  upon  hearing  read  and  upon  hearing  counsel 
[aforesaid  or,  for  the  defendant  or  as  may  ie]. 

2.  [Where  necessary.  This  Court  doth  declare,  &c.] 

3.  [And]  this  Court  doth  order  and  adjudge,  &c. 

4.  And  this  Court  doth  further  order  and  adjudge,  &c. 
{Conclude  as  in  No.  822.) 

{Signature  of  officer  settling  judgment.)  (&) 


Section  IV. — Judgment  after  Trial. 

Judgment  after  Trial.    No.  1. 
823 

Judgment       In  the  High  Court  of  Justice. 

after  trial         ^^         ^^       ^      ^. 
(general form.)  Hon.  Mr.  JustlCC 

(c)  the  day  of  ,19     .  {d) 

{Date  of  pronouncing  judgment.) 

Between  Plaintiff, 

and 
Defendant. 

1.  This  action  coming   on    for   trial    this    day    [or,    on 
the  day  of  ,  19     ?  before  this  Court  at 

(«)  Con.  Rules  1897,  Form  164. 

(&)  This  direction  is  not  in  Con.  Rules  1897,  Form  1(54. 

(c)  Con.  Rules   1897,  Form  160. 

(d)  The  day  of  the  week  should  be    stated  :     Rule  623. 
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the  sittings  holden  at  for  trial  of  actions  without  a 

Jury  [or,  at  the  Assizes  holden  for  the  County  of 
at  j]  in  presence  of  counsel  for  all  [or,  both]  parties 

[or  if  some  of  the  parties  do  not  appear  for  the  plaintiff  and 
the  defendant  CD.,  no  one  appearing  for  the  defendants  E.F. 
and  G.H.,  although  they  were  duly  served  with  notice  of  trial 
as  by  the  affidavit  of  appears,  or  as  may  he]  upon 

hearing  read  the  pleadings  and  hearing  the  evidence  adduced 
and  what  was  alleged  by  counsel  aforesaid  [t/  judgment  was 
reserved  add,  this  Court  was  pleased  to  direct  this  action  to 
stand  over  for  judgment,  and  the  same  coming  on  this  day 
for  judgment]. 

2.  This  Court  doth  order  and  adjudge  (as  may  he  directed). 
[_0r  if  any  declaration  is  necessary,  This  Court  doth  declare 
(e.g.,  that  the  deed  mentioned  in  the  4th  and  5th  paragraphs 
of  the  plaintiff's  statement  of  claim  is  fraudulent  and  void 
as  against  the  plaintiff  and  all  other  creditors  of  the  defen- 
dant, X.Y.,  except  the  defendant  C.J.,  and  doth  order  and 
adjudge  the  same  accordingly.)] 

3.  And  this  Court  doth  further  order  and  adjudge  (add 
any  special  or  appropriate  direction  or  reference  to  Master 
or  other  officer). 

4.  //  so  And  this  Court  doth  reserve  further  directions 
and  the  question  of  costs  until  after  the  Master  shall  have 
made  his  report. 

{Signature  of  officer  settling  judgment  where  not  the  same 
person  as  the  officer  signing  judgments.) 

Judgment  signed  the  day  of  >  19     - 

M.  B.  J., 

Clerk  of  the  C.  and  P. 
{or  other  officer  signing  judgments.) 

Con.  Eules,  1888,  Form  169. 


Judgment  after  Trial.     (Xo.  2.)     By  Court  without  a  Jury. 
[Title,  Date,  &c.,  as  in  No.  822.] 

1.  (Formal  parts,  as  in  Form  822.) 

2.  This  Court  doth  order  and  adjudge  that  the  plaintiff  Judgment 
do  recover  from  the  defendant  (as  may  he  directed).  after  trial 

^^ ^ ' without  a 

jury,      (e) 
{€)  Con.  Rules  1897,  Form  161. 


M33 
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3.  And  this  Court  doth  further  order  and  adjudge  that  the 
defendant  do  pay  to  the  plaintiff  his  costs  of  this  action 
forthwith  after  taxation  thereof,  [Or,  this  Court  doth  order 
and  adjudge  that  this  action  be  and  the  same  is  hereby  dis- 
missed with  costs  to  be  paid  by  the  plaintiff  to  the  defendant 
forthwith  after  taxation  thereof.] 

{Signature  of  officer  signing  the  judgment.)  (a) 

Judgment  signed,  &c.,  as  in  No.  822. 

The  follovJ'ing  may  he  appended  at  or  after  the  signing  of 
the  judgment  on  production  of  the  taxing  officer's  certificate. 

The  above  costs  have  been  taxed  and  allowed  at  $ 
as  appears  by  a  taxing  officer's  certificate  dated  the  day 

of  ,  19     . 

{Signature  of  officer  signing  the  judgment.) 

Con.  Eules,  1888,  Form  170. 


Judgment  after  trial.     (No.  3.)     With  a  Jury. 

[Title,  Date,  &c.,  as  in  No.  822.1 
824 

Judgment  1.  This  action  having  come  on  this  day  for  trial  before 

wSa  jurV.  (!>)  ^^is  Court  with  a  jury  of  the  County  of  ,  at 

the  sittings  holden  at  for  the  trial  of  actions  [or,  at 

the  Assizes  holden  at  for  the  County  of  ]  in 

presence  of  all  parties  [or  if  some  of  the  parties  do  not  ap- 
pear for  the  plaintiff  and  the  defendant  CD.,  no  one  appear- 
ing for  the  defendants  E.F.  and  G.II.,  although  they  were 
duly  served  with  notice  of  trial  as  by  the  affidavit  of 
appears]  and  the  jury  having  found  [a  verdict  for  the  plain- 
tiff for  $  damages,  or  as  the  case  may  be.] 

2.  This  Court  doth  order  and  adjudge  that  the  plaintiff 
do  recover  {as  in  Form  822). 

{Signature  of  the  officer  ivho  settles  the  judgment.)  (c) 
{Conclude  as  in  No.  822.) 

Con.  Eules,  1888,  Form  171. 

(o)  This  direction  is  not,  but  should     have  been,  in  Form  No.  161 
in  the  App.  to  Con.  Rules  1897. 
(6)  Con.  Rules  1897,  Form  162. 
(c)  This  direction  is  not  in  Con.  Rules     1897,  Form  162. 
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Form  of  Judgment  when  action  tried  or  Damages  assessed  in 
the  County  Court. 

In  the  High  Court  of  Justice.  Judgment 

after  trial  had 
/  TV7  j:    T    J       \  at  a  County 

(Name  of  Judge.)  Court  sittings. 

(d) 

J.C.C,  of  York. 

{Title,  Date,  &c.,  as  in  No.  822.) 

1.  This  action  having  come  on  for  [trial  or,  the  assessment 
of  damages]  at  the  sittings  of  the  County  Court  of  the  County 
of  York,  h  olden  on  the  day  of  ,  in  presence 
of  counsel  for  the  plaintiff  and  defendant  \^or  if  so,  no  one 
appearing  for  defendant  although  duly  notified]  and  upon 
hearing  read  the  pleadings,  and  upon  hearing  the  evidence 
adduced,  and  what  was  alleged  by  counsel  aforesaid  and  the 
[said  Court  or,  a  jury  of  the  said  County  {as  the  case  may 
&e)]  having  assessed  the  damages  of  the  plaintiff  at  the  sum 
of  $                          . 

2.  This  Court  doth  order  and  adjudge  that  the  plaintiff  do 
recover  against  the  defendant  sum  of  $  ,  and 
his  costs  to  be  taxed. 

{Conclude  as  in  No.  822.) 


{Formal  parts:  see  No.  822.) 

1.  This  action  coming  on  for  trial  this  day  before  this  judgment 
Court  against  the  defendant  CD.  in  the  presence  of  counsel  where  motion 
for  the  plaintiff  and  the  said   defendant   CD.,   and  upon  [."^i^'^,"*"* 
motion  for  judgment  against  the  defendant  E.F.,  for  def ^It  against  a  de- 
in  delivering  a  defence  [in  presence  of  counsel  for  the  said  [^"^^^"j*^.^^^*^^ 
defendant  E.F.,  or,   no   one    appearing    for   the    defendant  action. 
E.F.,    [if   so,    although    duly   notified  as   by     [affidavit  or, 
admission  of  service  appears],   [or,  no    one    appearing    for 

the  said  defendant  E.F.,  who  has  not  appeared  in  this  action 
and  as  to  whom  the  pleadings  have  been  noted  closed  as  by 
the  certificate  of  {proper  officer),  appears]  and  upon  hearing 
read  the  pleadings  and  the  evidence  adduced  and  upon  hear- 
ing counsel  aforesaid. 

2.  This  Court  doth  order  and  adjudge,  &c. 
(d)  Con.  Rules  1897,  Form  163. 
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S27 

Judgment  of 
non-suit  after 
verdict  of  a 
jury. 


{Formal  parts:  see  No.  822.) 

1.  This  action  having  come  on  for  trial  on  the  9th  and  10th 
days  of  April,  1900,  before  this  Court  with  a  jury  of  the 
County  of  York,  at  the  sittings  holden  at  the  City  of  To- 
ronto for  the  trial  of  actions  in  presence  of  counsel  for  both 
parties,  and  counsel  for  the  defendants  having  at  the  close 
of  the  plaintiff's  case  and  again  at  the  close  of  the  whole 
evidence  moved  for  a  nonsuit  or  judgment  dismissing  this 
action;  [this  Court  was  pleased  to  direct  that  the  said 
motions  should  stand  over  for  judgment,  and  this  action 
coming  on  this  day  for  judgment  upon  the  defendants'  said 
motions] . 

2,  This  Court  doth  order  and  adjudge  that  this  action  be 
and  the  same  is  hereby  dismissed  with  costs  to  be  paid  by  the 
plaintiff  to  the  defendants  forthwith  after  taxation  thereof. 


(Formal  parts:  see  No.  822.) 

miiln^actfon  ^'  "^^^^  ^^^^^  ^^*^  ^^^^^  ^^^  adjudge  that  the  action 
and  for  defen-  of  the  plaintiff  as  against  the  defendant  be  and  the  same  is 
dant  on  hereby  dismissed  without  costs. 

counterclaim. 

3.  And  this  Court  doth  further  order  and  adjudge  that 
the  defendant  do  recover  against  the  plaintiff  L.  on  his 
counterclaim  the  sum  of  eighty-three  dollars  and  twenty-five 
cents   ($83.25)   without  costs   [or,  with  costs  to  be  taxed]. 


S29 

Judginent 
dismissing 
action  and 
directing  a 
reference  as 
to  a  counter- 
claim. 


(Formal  parts:  see  No.  822.) 

2.  This  Court  doth  order  and  adjudge  that  this  action 
be  and  the  same  is  hereby  dismissed  without  costs. 

3.  And  this  Court  doth  further  order  and  adjudge  that  it 
be  referred  to  the  Master  of  this  Court  [at  Barrie]  to  take  an 
account  of  the  amount  due  the  defendants  for  principal  and 
interest  on  the  mortgages  in  their  counterclaim  referred  to. 

4.  And  this  Court  doth  further  order  and  adjudge  that 
the  plaintiff  do  pay  to  the  defendants  the  amount  which  shall 
be  so  found  due  to  them  forthwith  after  the  said  Master 
shall  have  made  his  report. 

5.  And  this  Court  doth  not  see  fit  to  make  any  order  as  to 
the  costs  of  the  said  counterclaim. 
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(Formal  parts:  see  No.  822.) 

830 

2.  And  this  Court  doth  further  order  that  the  dismissal  Jf^^^^^g^"* 
of  this  action  is  to  be  without  prejudice  to  any  action  which  action  without 
the  said  plaintiff  may  bring  [in  respect  to  the  ownership  of  prejudice  to 
the  lands  or  any  part  thereof  mentioned  in  the  said  plead- 1^^, 
ings]  if  so  advised. 


(Formal  parts:  see  No.  822.) 

831 

2.  This  Court  doth  order  and  adjudge  that  the  plaintiffs  Judgment  on 
do  recover  against  the  said  defendants  M.McK.  and  J.J.McK  '''^^tg^rcfaim 
the  sum  of  $  on  the  causes  of  action  set  out  in  the  para- 
graphs of  their  statement  of  claim  together  with  costs  to  be 
taxed  [{/  so  on  the  County  Court  scale,  if  so  withoiit  any 
right  to  the  said  defendants  M.McK.  and  J.J.McK.  to  set 
off  any  costs  against  the  same.] 

2.  And  this  Court  doth  further  order  and  adjudge  that  the 
plaintiffs'  action  be  dismissed  as  to  the  causes  of  action  men- 
tioned and  set  out  in  the  paragraphs  of  their  statement  of 
claim  without  costs. 

3.  And  this  Court  doth  further  order  and  adjudge  that 
the  defendant  J.J.McK.  do  recover  against  the  plaintiffs  on 
his  counterclaim  in  this  action  the  sum  of  $5.19  without  costs 
to  be  set  off  against  the  judgment  in  favour  of  the  said  plain- 
tiffs. 

4.  And  this  Court  doth  further  order  and  adjudge  thlat 
the  counterclaim  of  the  defendant  M.McK.  be  dismissed  with- 
out costs. 


{Formal  parts:  see  No.  822.) 

833 

1.  This  action  coming  on  before  this  Court  at  ,  fj^^^^^rt  ^^^ 

on  the  and  days  of      ;      ,  19     ?  for  the  trial  of  the  against 

questions  between  the  defendants  and  the  third  parties  ,  defendant, 

in  presence  of  counsel  for  the  defendants  and  for  the 
third  parties,  upon  hearing  read  the  evidence  taken  at  the  trial 
of  this  action,  and  upon  hearing  what  was  alleged  by  coun- 
sel aforesaid.  This  Court  was  pleased  to  direct  that  this 
action  as  to  the  questions  between  the  defendants  and  the 
third  parties  should  stand  over  for  judgment,  and  the  same 
coming  on  this  day  for  judgment. 
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2.  This  Court  doth  order  and  adjudge  that  the  claim  of 
the  defendants  against  the  third  parties  and  for 

indemnity  be  and  the  same  is  hereby  dismissed  with  costs, 
to  be  paid  by  the  defendants  to  the  said  third  parties  forth- 
with after  taxation  thereof. 


{Formal  parts:  see  No.  822.) 

damageTto  be  ^-  "^^^^  action  having  come  on  for  the  assessment  of  dam- 
assessed  by  ages  before  this  Court  at  the  sittings  holden  at  the  City  of 
^^^*®'^-  for  the  trial  of  actions  in  the  presence  of  counsel  for 

the  plaintiff,  [no  one  appearing  for  the  defendant,]  upon  hear- 
ing read  the  writ  of  summons,  the  plaintiff's  statement  of 
claim,  and  the  affidavits  of  service  thereof,  and  the  judg- 
ment of  this  Court  dated  the  day  of  19  ,  and  upon 
hearing  what  was  alleged  by  counsel  aforesaid, 

2.  This  Court  doth  order  and  adjudge  thatl^t  be  refeiTed 
to  the  Master  in  Ordinary  of  this  Court  (or  as  may  he)  to  in- 
quire and  state  what  damages  the  plaintiff  has  sustained  by 
reason  of  the  matters  in  the  plaintiff's  statement  of  claim 
mentioned. 

3.  And  this  Court  doth  further  order  and  adjudge  that  the 
said  defendant  do  pay  to  the  said  plaintiff  such  sum  as  the  said 
Master  may  find  the  plaintiff  entitled  to  as  damages  aforesaid 
forthwith  after  the  confirmation  of  the  said  Master's  report. 

4.  And  this  Court  doth  further  order  and  adjudge  that 
the  said  defendant  do  pay  to  the  said  plaintiff  his  costs  of 
this  action  (including  the  costs,  of  the  said  reference)  forth- 
with after  taxation  thereof. 


Judgment  on  Motion  after  Trial  of  Issue. 
(Title,  Date,  <&c.,  as  in  No.  822)  (&). 

Judgment  on         J    Upon  motion  made  unto  this  Court  for  judgment  on 
trial  of  issue,   behalf  of  the  ,  in  presence  of  ,  (&c.,  as  in  No.  822, 

(«)  reciting  as  follows: 

And  the  issues  [or,  questions]  of  fact  arising  in  this  ac- 
tion by  the  order  dated  the  day  of        ordered  to  be  tried 

(a)  Jud.  Act,  Form  165. 

(h)  It  would  s^em  proper  to  entitle  the  judgment  in  the  action  in 
which  the  issue  was  directed  and  not  merely  in  the  title  of  the  issue. 
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before  having  on  the  day  of  been  tried 

before  ,  and  the  having  found 

2.  This  Court  doth  order  and  adjudge  that  the  do 

recover  against  the  the  sum  of  $        and  costs  to  be 

taxed. 

(Signature  of  officer  settling  judgment.)   (c) 

(Conclude  as  in  No.  802.) 

Con.  Eules,  1888,  Form  181. 


In  the  High  Court  of  Justice.  Judgment  on 


issue. 


(Name  of  Judge.}  the         day  of  ,  A.D.  19     . 

(^itle  of  original  action  or  matter.) 

and 

(Title  of  Issue.) 

1.  The  issue  directed  to  be  tried  by  the  order  made  in 
the  first  above-mentioned  action  on  the  day  of 

between  the  above-named  T.,  plaintiff,  and  S.,  defendant, 
coming  on  for  trial  this  day  before  this  Court  at  the  sittings 
for  the  trial  of  actions  without  a  jury  at  the  City  of  Toronto, 
in  the  presence  of  counsel  for  the  said  T.  and  8.,  upon  hear- 
ing read  the  pleadings  and  upon  hearing  the  evidence  ad- 
duced and  what  was  alleged  by  counsel  aforesaid. 

[7/  so  this  Court  was  pleased  to  direct  the  said  issue  to 
stand  over  for  judgment  and  the  same  coming  on  this  day 
for  judgment.] 

-  2.  This  Court  doth  declare  that  the  moneys  paid  into 
Court  to  the  credit  of  the  first-mentioned  cause  are  the  prop- 
erty of  the  plaintiff  T.,  and  doth  adjudge  the  same  accord- 
ingly. 

3.  And  this  Court  doth  order  and  adjudge  that  said  de- 
fendant do  pay  to  said  plaintiff  his  costs  of  the  said  action  and 
issue  to  be  taxed. 

4.  And  this  Court  doth  further  order  that  the  moneys  in 
Court  to  the  credit  of  said  first-mentioned  action  as  aforesaid 
be  paid  out  to  the  said  plaintiff  together  with  interest  accrued 
thereon, 

(c)  This  direction  is  not  in  Jud.  Act,  Form  165. 
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Account, 


836 


{Formal  parts:  see  No.  908.) 


59. 


Judgment  for  2.  This  Court  doth  order  that  it  be  referred  to  the  Master 
take  account  oi  this  Court  to  take  (1)  an  account  of  the  real  and  personal 
subject  to  pro-  estate  of  A.B.  deceased,  the  testator  in  the  pleadings  men- 
Sarrogate  Act  tioned  come  to  the  hands  of  CD.  deceased  in  the  said  plead- 
R.S.0. 1897,  c.  ings  mentioned,  and  of  the  defendant  as  executor  of  his  es- 
tate, and  of  the  dealings  of  the  said  CD.  deceased,  and  of 
the  said  defendant  with  the  said  real  and  personal  estate, 
having  regard  to  the  provisions  of  The  Surrogate  Court  Act 
as  to  such  portion  of  the  said  accounts  as  have  been  passed 
in  the  Surrogate  Court. 

3.  And  this  Court  doth  reserve  further  directions  and 
the  question  of  costs  until  after  the  said  Master  shall  have 
made  his  report. 


trustees. 


{Formal  parts:  see  No.  908.) 

So  « 

Judgment  for  2.  This  Court  doth  order  and  adjudge  that  the  following 
againstf  execu-  '^ccounts  and  inquiries  be  taken  and  made  by  the  Master  of 
tors  and  this  Court  at  ,  that  is  to  say : 

(1)  An  account  of  the  assets,  property  and  effects  real 
and  personal  of  the  estate  of  A.B.,  the  testator  in  the  plead- 
ings mentioned  come  to  the  hands  of  the  defendants,  and 
the  late  CD.  as  executors  and  trustees  of  the  said  estate. 

(2)  An  account  of  the  dealings  of  CD.  and  of  the  de- 
fendants and  and  each  of  them  with  the  estate 
of  the  said  A.B.,  deceased,  in  the  pleadings  named. 

(3)  And  an  account  of  the  property,  moneys  and  securi- 
ties of  the  said  estate  in  the  hands  of  the  said  defendants 

and  or  any  or  either  of  them,  or  now  outstanding 

and  unrealized. 

(4)  An  account  of  the  property,  money  and  securities  of 
the  said  estate  as  the  same  existed  at  the  time  of  the  death 
of  the  said  testator  A.B.,  and  as  the  same  now  exist,  and  of 
the  losses,  if  any,  in  connection  therewith  and  how  and  when 
such  losses,  if  any,  were  occasioned  and  arose; 

(5)  And  in  case  the  said  Master  shall  find  that  any  part 
of  the  said  estate  real  or  personal  shall  have  been  lost,  an 
inquiry  whether  the  defendants  or  any  or  either  of  them  are 
liable  to  account  for  and  make  good  such  losses  or  any  part 
thereof. 
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3.  And  this  Court  doth  reserve  further  directions  and 
the  question  of  costs  until  after  the  said  Master  shall  have 
made  his  report. 


Administration. 

General  Form  of  Judgment  for  Administration.     (Rules  946, 
947,  953.) 

[Title,  Date,  &c.,  as  in  No.  802  or  822.] 

1.  Upon  the  application  of  the  above-named  plaintiff  in  Judgment  for 
the  presence  of  the  solicitor .  for  the  defendant  [or,  no  a.di"ini'**'^' 
one  appearing  for  the  defendant         although  duly  notified  formM«7* 
as  by  affidavit  filed  appears],  and  upon  hearing  read  the  affi- 
davits and  papers  filed,  and  what  was  alleged  by  the  solicitor 

for  the  applicant  or  solicitors  for  all  parties] . 

2.  It  is  ordered  and  adjudged  that  all  necessary  inquiries 
be  made,  accounts  taken,  costs  taxed,  and  proceedings  had 
for  the  administration  and  final  winding  up  of  the  personal 
[and  real]  estate  of  and  for  the  adjustment  of  tine 
rights  of  all  parties  interested  therein,  by  the  Master  of  the 
Supreme  Court  of  Judicature  at 

3.  And  it  is  further  ordered  and  adjudged  that  all  bal- 
ances which  may  be  found  due  from  the  plaintiff  or  defendant 
or  any  or  either  of  them  to  the  said  estate  be,  forthwith 
after  the  same  shall  have  been  ascertained  as  aforesaid,  paid 
into  Court  to  the  credit  of  this  cause,  subject  to  the  further 
order  of  the  Court. 

4.  And  it  is  further  ordered  and  adjudged  that  such  per- 
sonal [and  real]  estate,  or  such  parts  thereof  as  the  said 
Master  may  hereafter  direct,  be  sold,  as  the  said  Master  may 
direct,  and  that  the  purchasers  do  pay  their  purchase  money 
into  Court  to  the  credit  of  this  cause,  subject  to  the  order 
of  the  Court. 

5.  And  it  is  further  ordered  and  adjudged  that  the  Mas- 
ter do  execute  conveyances  for  any  infant  parties  who  by 
reason  of  their  tender  years  are  unable  to  execute  the  same. 

(Conclude  as  in  No.  802,  except  memorandum  as  to  Costs). 

Con.  Kules,  1888,  Form  185. 
(a)  Con.  Rules  1897,  Form  156. 
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Form  of  Judgment  for  Administration  Accounts.     {Rules 
620,  946,  953.) 

[Title,  Date,  &c.,  as  in  No.  822.1 

?he  S*  ^°'  1-  T^is  Court  doth  order  and  adjudge  that  the  following 
administra-  accounts  and  inquiries  be  taken  and  made  by  the  Master 
tion  accounts,  of  the  Supreme  Court  of  Judicature  at         ,  that  is  to  say : 

(1)  An  account  of  the  personal  estate  of  A.B.,  deceased, 
the  testator  in  the  pleadings  mentioned,  come  to  the  hands 
of,  &c. 

(2)  An  account  of  the  said  testator's  debts. 

(3)  An  account  of  the  said  testator's  funeral  expenses. 

(4)  An  account  of  the  said  testator's  legacies. 

(5)  An  inquiry  as  to  what  parts,  if  any,  of  the  said  tes- 
tator's personal  estate  are  outstanding  or  imdisposed  of. 

(Where  necessary.) 

2.  And  this  Court  doth  further  order  and  adjudge  that 
the  following  further  accounts  and  inquiries  be  taJcen  and 
made,  that  is  to  say : 

(6)  An  inquiry  as  to  what  real  estate  the  said  testator  was 
seised  of,  or  entitled  to,  at  the  time  of  his  death. 

(7)  An  inquiry  as  to  what  incumbrances  affect  the  said 
testator's  real  estate. 

(8)  An  account  of  the  rents  and  profits  of  the  said  tes- 
tator's real  estate  received  by,  &c. 

(Where  a  Sale  is  necessary.) 

(9)  An  account  of  what  is  due  to  such  of  the  incum- 
brancers as  shall  consent  to  the  sale  hereinafter  directed  in 
respect  of  their  incumbrances. 

(10)  An  inquiry  as  to  what  are  the  priorities  of  such 
last-mentioned  incumbrances. 

3.  And  this  Court  doth  further  order  and  adjudge  that 
the  testator's  real  estate  be  sold,  with  the  approbation  of  the 
Master  of  the  Supreme  Court  of  Judicature  at 

4.  And  this  Court  doth  reserve  further  directions  and  the 
question  of  costs,  until  after  the  said  Master  shall  have  made 

his  report. 

Con.  Kules,  1888,  Form  187. 


(o)  Con.  Rules  1897,  Form  157. 
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(Formal  parts:  see  No.  852.) 

2.  This  Court  doth  order  and  adjudge  that  the  defendants  SEke" 
do  forthwith  collect  and  get  in  the  outstanding  estate  set  out  tions  in  ad- 
in  the  said  report,  and  do  pay  the  amount  thereof  into  Court  ^t"on^**'°° 
to  the  credit  of  this  action. 

3.  And  this  Court  doth  order  and  adjudge  that  the  plain- 
tiffs do  forthwith  pay  into  Court  to  the  credit  of  this  action 
the  balance  found  to  be  in  their  hands  on  account  of  the  per- 
sonal estate,  and  the  rents  and  profits  of  the  real  estate  by 
the  said  report  with  interest  thereon  from  the  date  of  the  said 
report  less  the  sum  of  $  allowed  to  the  said  plaintiff  G.H. 
as  compensation  for  his  services. 

4.  And  this  Court  doth  further  order  and  adjudge  that 
the  real  estate  in  the  said  report  mentioned  or  a  sufficient 
portion  thereof  be  forthwith  sold  with  the  approbation  of  the 
Master  of  this  Court  [at  ]. 

5.  And  this  Court  doth  further  order  and  adjudge  that 
the  purchaser  or  purchasers  do  pay  his,  her  or  their  purchase 
money  into  Court  to  the  credit  of  this  action  subject  to  the 
order  of  this  Court. 

6.  And  this  Court  doth  further  order  and  adjudge  that  -^yj^jQ^,  ^^ 
the  plaintiff  M.K.  do  elect  before  the  said  Master  whether  elect, 
she  will  take  under  the  will  of  the  said  testator  or  will  take 
dower  in  the  said  real  estate,  and  in  case  she  shall  elect  to 

take  under  the  said  will^  then  the  said  Master  is  to  inquire 
and  state  what  sum  should  be  set  apart  out  of  the  proceeds 
of  the  sale  of  the  real  estate,  after  payment  of  the  costs  of 
this  action,  and  providing  for  the  payment  of  the  incum- 
brances upon  the  said  real  estate  and  the  debts  of  the  said 
testator  [which  the  personal  estate  shall  prove  insufficient  to 
pay],  to  provide  for  the  allowance  given  by  the  said  Avill  to  the 
said  M.K.,  and  that  such  sum  be  set  apart,  and  the  interest 
thereof  paid  out  to  her  from  time  to  time  during  the  re- 
mainder of  her  natural  life,  but  subject  to  the  reduction  of 
the  amount  of  such  annual  payment  in  the  event  of  the  said 
M.K.  marrying  again  as  provided  by  the  will  of  the  testator. 

7.  And  in  case  the  said  M.K.  shall  elect  to  take  dower  in 
the  said  real  estate  the  said  Master  is  to  inquire  and  state 
whether  she  will  elect  to  take  a  sum  in  gross  in  lieu  of  her 
dower,  or  to  have  one-third  of  the  purchase  money  in  which 
she  is  entitled  to  dower,  set  apart  for  her  and  in  the  latter 
event  that  such  third  be  set  apart  and  the  interest  thereon  be 
from  time  to  time  paid  out  to  her  during  the  remainder  of 
her  natural  life. 
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8.  [And  this  Court  doth  further  order  and  adjudge  that 
the  said  Master  do  tax  to  the  plaintiffs  their  costs  of  this 
action,  as  between  solicitor  and  client,  and  do  tax  to  the 
Official  Guardian  ad  litem  his  costs  of  this  action.] 

9.  And  this  Court  doth  further  order  and  adjudge  that 
the  Master  do  take  a  subsequent  account  of  the  interest  due 
to  the  creditors  in  the  report  named  and  add  the  amount 
thereof  to  their  claims. 

Special  dkec^  10,  And  this  Court  doth  further  order  and  adjudge  that  the 
tribution.  '  money  to  be  paid  into  Court  by  the  plaintiffs  be  applied  first, 
in  payment  of  the  costs  of  this  action;  secondly,  in  payment 
of  the  creditors  of  the  said  testator,  and  that  the  balance,  if 
any,  together  with  the  purchase  money  of  the  said  land,  when 
paid  in,  be  applied,  first,  in  payment  of  those  incumbrancers 
whose  claims  are  a  charge  upon  the  said  real  estate,  and 
were  charged  thereon  previous  to  the  marriage  of  the  said 
M.K. — secondly,  in  payment  to  the  said  M.K.  of  the  sum 
allowed  to  her  in  lieu  of  dower  if  she  elect  to  take  dower  and 
a  gross  sum  is  allowed  to  her,  or  if  a  sum  is  to  be  set  apart 
for  her,  then  and  in  such  case  that  such  sum  be  so  set 
apart, — and  thirdly,  in  payment  of  the  other  creditors  of 
the  said  testator  [in  so  far  as  the  personalty  was  insufficient 
to  pay  them] .  And  if  the  said  M.K.  shall  elect  to  take  under 
the  said  will  then,  after  payment  of  the  costs,  claims  and 
debts  aforesaid,  that  out  of  the  proceeds  of  the  sale  of  the 
real  estate  a  sufficient  sum  be  set  apart  to  satisfy  the  said 
allowance  (object  to  reduction  as  aforesaid)  under  the 
said  will,  to  the  said  M.K.,  and  that  the  interest  accruing 
thereon  be  from  time  to  time  paid  out  to  her  during  her  life, 
but  subject  to  the  reduction  in  the  event  of  her  marrying 
again, — and  fourthly,  that  subject  to  the  payment  herein- 
after directed  to  be  made  to  the  said  M.K.  (including  the 
moneys,  if  any,  set  apart  for  the  said  M.K.),  the  balance  with 
the  interest  accrued  thereon  be  paid  out  to  the  defendant  on 
his  attaining  majority. 


Alimony. 

{Formal  parts:  see  No.  822.) 

Judgment  for        ^-  This  Court  doth  declare  that  the  ]D]aintiff  is  entitled  to 

alimony.  a  proper  allowance  per  week  by  way  of  alimony,  so  long  as  she 

shall  continue  to  live  separate  and  apart  from  the  defendant, 

having  regard  to  the  means,  station  and  position  in  life  of 
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the  parties  hereto,  and  doth  order  and  adjudge  the   same 
accordingly, 

3.  And  this  Court  doth  further  order  and  adjudge  that  it 
be  referred  to  the  Master  of  this  Court  at  to  ascertain  and 
fix  a  proper  allowance  to  be  paid  by  the  defendant  to  the 
plaintiff  for  alimony  so  long  as  the  plaintiff  shall  continue 
to  live  separate  and  apart  from  the  defendant  having  regard 
to  the  means,  station  and  position  in  life  of  the  parties  [and 
also  to  ascertain  and  fix  a  proper  sum  to  be  paid  by  the 
defendant  to  the  plaintiff  as  an  allowance  for  interim  alimony 
from  the  date  of  the  service  of  the  writ  of  summons  in  this 
action  to  the  date  of  this  judgment  pursuant  to  the  said  order 
of  the  day  of  last],  and  to  tax  to  the  plaintiff  her 
costs  of  this  action  as  between  solicitor  and  client,  and  to 
appoint  a  time  and  place  for  payment. 

4.  And  this  Court  doth  further  order  and  adjudge  that 
the  defendant  do  pay  to  the  plaintiff  what  the  said  Master 
may  find  proper  to  be  allowed  her  for  alimony  [and  interim 
alimony  as  aforesaid]  up  to  the  time  of  making  the  said 
report,'  and  her  costs  of  this  action  forthwith  after  the  said 
Master  shall  have  made  his  report. 

5.  And  this  Court  doth  further  order  and  adjudge  that 
the  defendant  do  from  time  to  time  pay  to  the  plaintiff  at 
such  time  and  place  as  the  said  Master  shall  appoint  during 
the  lifetime  of  the  parties,  and  so  long  as  the  plaintiff  shall 
live  separate  and  apart  from  the  defendant,  or  until  this 
Court  shall  make  other  order  to  the  contrary,  such  sum  as  the 
said  Master  may  find  proper  to  be  allowed  to  her  for  alimony. 

5.  But  in  the  event  of  any  of  the  days  appointed  for  the 
payment  falling  upon  a  Sunday  or  other  holiday,  this  Court 
doth  further  order  and  adjudge  that  payment  be  made  on 
the  next  juridical  day  thereafter. 


{Title,  &c.,  as  in  No.  908.) 

842 

Upon  the  petition  of  the  above-named  plaintiff  presented  Order  for  sale 

unto  this  Court  this  day  by  Mr.  her  counsel,  no  one  ap-  "*  ^?:^^  ^° 

pearing  for  the  defendant  although  duly  notified  as  by  [order  mony . 
of  the  Master  in  Chambers  dated  the        day  of  instant, 

and  affidavit  of  service  thereof  appears ;]  upon  hearing  read 
the  said  petition  and  the  affidavits  of  the  plaintiff  filed  in 
support  thereof,  and  upon  hearing  what  was  alleged  by  coun- 
sel for  the  said  plaintiff : 

P— 31 
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2.  This  Court  doth  declare  that  the  plaintiff  is  entitled 
to  have  the  lands  and  premises  mentioned  in  the  said  peti- 
tion or  a  competent  part  thereof  sold  for  the  satisfaction  of 
the  arrears  of  alimony  and  costs  due  to  her  from  the  said 
defendant. 

3.  And  this  Court  doth  order  that  such  lands  and  prem- 
ises be  forthwith  sold  with  the  approbation  of  the  Master 
of  this  Court  at  [  Sarnia] ,  free  from  the  dower  of  the  plaintiff, 
if  any,  in  the  said  lands,  if  she  shall  consent,  but  subject 
thereto  if  she  shall  not  consent,  and  the  pui'chasers  are  to 
pay  their  purchase  money  into  Court  to  the  credit  of  this 
cause,  and  all  proper  parties  are  to  join  in  the  conveyance 
to  the  purchasers,  as  the  said  Master  shall  direct. 

4.  And  this  Court  doth  further  order  that  if  the  said  Masr- 
ter  shall  find  that  the  plaintiff  .was  entitled  to  dower  in  the 
said  lands  so  sold,  and  the  said  lands  shall  be  sold  free  from 
the  said  dower  of  the  plaintiff  therein,  one-third  of  the  said 
purchase  money  to  be  set  apart  and  invested  as  a  security  for 
the  plaintiff's  dower,  so  long  as  the  same  shall  not  be  re- 
quired for  the  payment  of  the  plaintiff's  alimony  and  costs 
as  hereinafter  mentioned. 

5.  And  this  Court  doth  further  order  that  the  said  pur- 
chase money,  or  the  remaining  two-thirds  thereof  in  case 
the  said  one-third  be  set  apart  as  aforesaid,  be  applied  in 
payment  of  the  arrears  due  to  the  plaintiff  for  alimony  and 
costs,  including  the  costs  of  this  application  and  subsequent 
costs  as  between  solicitor  and  client  to  be  taxed,  and  the 
residue  thereof  is  to  remain  in  Court,  and  the  in- 
come arising  therefrom,  and  also  from  the  said  one-third 
directed  to  be  set  apart  as  security  for  dower,  in  case  the  same 
shall  be  so  set  apart,  together  with  such  part  of  the  capital 
of  the  said  purchase  money  as  may  be  requisite,  is  to  be  from 
time  to  time  applied  in  payment  of  the  future  accruing  instal- 
ments of  alimony  payable  by  the  defendant  to  the  plaintiff 
Tinder  the  said  judgrnent,  so  often  as  default  shall  be  made 
in  payment  of  the  same  by  the  said  defendant,  but  the  capi- 
tal of  the  one-third  part  of  said  purchase  money  which  may 
he  set  apart  as  aforesaid,  as  security  for  dower,  is  not  to  be 
resorted  to  for  the  pavment  of  the  plaintiff's  alimony  and 
costs  until  the  capital  of  the  residue  of  the  purchase  money 
shall  have  been  exhausted. 

6.  And  tliis  Court  doth  further  order  that  the  residue  of 
the  purchase  money  and  interest  thereon,  not  required  to  meet 
the  payments  aforesaid  shall,  upon  the  death  of  the  said 
plaintiff,  be  paid  to  the  defendant,  unless  this  Court  shall 
hereafter  see  fit  to  make  other  order. 
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{Formal  parts:  see  No.  908.) 

upon    opening    of  the  matter  and  upon    hearing    read   the  Order  on 
said  petition  and  the  judgment  therein  dated  the         &c.,         pending  *pay- 
and  upon  hearing  what  was  alleged  by  counsel  aforesaid,  ment  of  ali- 
and  it  appearing  that  the  plaintiff  hath  been  guilty  of  a  breach  ™ony.    (a.) 
of  the  said  judgment  [in  that  she  hath  abducted  the  children 
of  the  said  defendant  out  of  the  jurisdiction  of  this  Court.] 

2.  This  Court  doth  order  that  the  defendant  be  and  he  is 
hereby  relieved  and  discharged  from  the  payment  of  the  ali- 
mony ordered  to  be  paid  by  the  said  defendant  to  the  said 
plaintiff  by  the  said  judgment  until  this  Court  shall  make 
further  order  to  the  contrary. 


Bond, 

{Formal  parts:  as  in  No.  908.) 
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This  Court  doth  order  and  adjudge  that  the  plaintiff  do  J^d^FJ^nt »» 
recover  against  the  defendant  the  sum  of  $         {amount  o/ fault  of  de- 
penalty)   and  costs  to  be  taxed.     But  it  appearing  by  the  fence  on  a 
statement  of  claim  that  the  bond  sued  upon  by  the  plaintiff  formance  of  a 
is  subject  to  the  following  condition  {set  out  the  condition) ,oonAit\on.  {b) 
and  the  plaintiff  having  alleged  certain  breaches  thereof,  to 
wit  {set  out  alleged  breaches)  and  because  it  is  unknown  to 
the  Court  what  damages  the  plaintiff  hath  sustained  by  reason 
of  the  said  breaches,  and  for  which  the  plaintiff  is  now  en- 
titled to  execution;  therefore  this  Court  doth  order  and  ad- 
judge that    {here  state  the  manner  in  which  the  damages 
are  to  he  assessed). 


(a)  See  Keith  v.  Keith,  In  Ohy.  1  May,  1878. 

(b)  Under  R.  S.  O.  1897.  o.  324,  s.  4.  According  to  the  English 
practice  a  plaintiff  may  sign  judgment  for  the  penalty  of  a  bond  on  a 
writ  specially  indorsed,  and  need  not  deliver  a  statement  of  claim ;  but 
in  lieu  thereof,  may  deliver  a  suggestion  of  breaches  of  the  condition 
of  the  bond  to  the  defendant,  and  proceed  thereon  to  assess  damages 
thex'efor:  See  Eng.  B.  (1883)  114.  In  Ontario,  however,  it  seems 
necessary  in  such  cases  to  deliver  a  statement  of  claim  suggesting  the 
alleged  breaches,  and  in  default  of  defence  move  for  judgment  under 
Rule  593  for  the  amount  of  the  penalty  and  for  assessment  of  the 
damages  sustained  by  the  breaches  alleged :  see  Star  Life  Assurance 
Society  v.  Southgate,  18  Pr.  151. 
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(Formal  parts  as  in  No.  822.) 
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Final  judg-  This  Court  doth  assess  the  damages  of  the  plaintiff  sus- 

ment  on  bond  tained  by  reason  of  the  breach  of  the  conditions  alleged  in 
anceof  a'^'"      the  plaintiff's  statement  of  claim,  of  the  sum  of  $ 

after  assess-  ^-  And  this  Court  doth  order  and  adjudge  that  the  plain- 

ment  of  tiff  do  have  execution  of  the  judgment  signed  in  this  action 

breach^as-"*^  for  the  sum  of  $  (amount  of  damages  assessed)  and  his 

signed .  costs  to  be  taxed  pursuant  to  the  statute  in  that  behalf. 


S46  (Formal  parts:  see  No.  822.) 

Judgment  at  2.  This  Court  doth  order  and  adjudge  that  the  plaintiffs 

Damages  as-'  do  recover  against  the  defendant  the  sum  of  $500,  being  the 

sessed  under    penalty  named  in  the  bond  referred  to  in  the  statement  of 
R.S.0    c.  324,  n    .      ^ 
s.  4.    (a)         Claim. 

3.  And  this  Court  doth  further  order  that  (subject  to  any 
further  order  which  the  Court  may  hereafter  see  fit  to  make 
in  the  premises),  the  plaintiffs  be  at  liberty  to  issue  exe- 
cution against  the  goods  and  lands  of  the  said  defendant 
for  the  sum  of  $284.93,  only,  being  the  damages  which 
the  plaintiffs  have  sustained  up  to  the  day  of  ,  by 
reason  of  the  breach  of  the  condition  of  the  said  bond. 

4.  And  this  Court  doth  further  order  and  adjudge  that 
the  said  defendant  do  pay  to  the  plaintiffs  their  costs  of  this 
action  forthwith  after  taxation  thereof. 


847 


(Formal  parts:  see  No.  822.) 

Another  1.  TMs  Court  doth  Order  and  adjudge  that  the  plaintiff 

form.  ^Q  recover  against  the  defendant  the  sum  of  $  (full 

amount  of  penalty)  and  costs  to  be  taxed.  But  it  appearing 
that  the  bond  in  the  statement  of  claim  mentioned  was  sub- 
ject to  the  following  condition  (set  out  condition)  and  the! 
plaintiff  having  in  his  statement  of  claim  alleged  a  breach 
of  the  condition  to  wit  (set  out  alleged  breach).  This  Court 
finds  that  the  said  defendant  hath  committed  the  said  breach 
and  that  the  plaintiff  hath  sustained  damages  by  reason 
thereof  to  the  amount  of  $ 

2.  This  Court  doth  therefore  order  and  adjudge  that  the 
plaintiff  do  now  have  execution  of  this  judgment  for  the  said 
sum  of  $  (damages  assessed)  and  for  his  said  costs. 

"     (a)  See  Ooold  v.  Brown,  15th  October,  1900. 
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Chattel  Mortgage — Judgment  Setting  Aside. 

(Formal  parts:  see  No.  822.) 
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2.  This  Court  doth  declare  that  the  chattel  mortgage  in  Judgment 
the   plaintiff's   statement   of    claim  mentioned  given  by  the  ^h^ttd  mort 
plaintiff  to  the  defendant  dated  the  day  of  and  gage  and  for 
filed  in  the  office  of  the  Clerk  of  the  County  Court  of  the^^^^^^  f«r 
County  of           on  the           day  of             as  number  '         is 

void  and  of  no  effect,  and  should  be  set  aside  and  cancelled; 
and  doth  order  and  adjudge  the  same  accordingly. 

3.  And  this  Court  doth  further  order  and  adjudge  that 
the  defendant,  his  servants,  workmen,  and  agents  be,  and 
they  are  hereby  perpetually  restrained  from  enforcing  the 
said  chattel  mortgage,  and  removing  the  goods  and  chattels  in 
the  said  chattel  mortgage  mentioned  or  referred  to,  from  the 
said  plaintiff's  house  and  possession,  and  from  selling  the 
same  or  any  of  them,  and  from  assigning  or  otherwise  dispos- 
ing of  the  said  chattel  mortgage,  and  from  interfering  in  any 
way  with  the  said  goods  and  chattels  or  any  of  them. 

4.  And  this  Court  doth  further  order  and  adjudge  that 
the  plaintiff  do  recover  from  the  defendant  the  sum  of  five 
dollars  for  his  damages  which  he  hath  sustained  by  reason  of 
the  trespass  in  the  statement  of  claim  mentioned. 

5.  And  this  Court  doth  order  and  adjudge  that  the  de- 
fendant do  pay  to  the  plaintiff  his  costs  of  this  action  [if  so, 
including  the  costs  of  the  motion  for  injunction],  forthwith 
after  taxation  thereof. 


(Formal  parts:  see  No.  822.) 

849 

2.  This  Court  doth  declare  that  the  chattel  mortgage  from  Judgment 

to  m  the  pleadings  mentioned  of  r^**^?^,  *^[*^® 

the  goods  and  chattels  in  question  in  this  action  is  fraudulent  chattel  mort- 
and  void  as  against  the  plaintiff  and  the  other  creditors  of  g^s^- 
the  said  ,  and  the  defendant  ,  and 

each  of  them,  and  doth  order  and  adjudge  the  same  accord- 
ingly. 

3.  And  this  Court  doth  further  order  and  adjudge  that 
the  defendant,  his  servants,  workmen  and  agents  be  and  they 
are  hereby  perpetually  restrained  from  selling  or  disposing 
of  the  said  goods  and  chattels  contained  in  the  said  chattel 
mortgage,  or  in  any  way  interfering  therewith,  and  from 
assigning  or  transferring  the  said  chattel  mortgage. 
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4.  And  this  Court  doth  further  order  and  adjudge  that  it 
be  referred  to  the  Master  of  the  Supreme  Court  of  Judicature 
at  ,  to  inquire  and  state  whether  any  persons  other 
than  the  plaintiff  have  any  lien  or  charge  upon  the  said 
goods  and  chattels  contained  in  the  sairl  chattel 
mortgage,  and  to  cause  such  persons  (if  any)  to  be 
served  with  process  under  the  Consolidated  Eules  of  this 
Court  in  that  behalf ;  and  the  said  Master  is  to  take  an  account 
of  what  is  due  to  the  plaintiff  and  such  creditors  of  the  said 

who  may  come  in  and  contribute  to  the  expenses 
of  this  action  for  principal  money  and  interest,  and  tax  to 
them  their  costs  of  this  action  and  settle  their  priorities  (a). 

5.  And  this  Court  doth  further  order  and  adjudge  that  the 
said  goods  and  chattels  be  forthwith  sold,  with  the  approbation 
of  the  said  Master,  and  that  the  purchaser  or  purchasers  do 
pay  his,  her  or  their  purchase  money  into  Court  to  the  credit 
of  this  action,  subject  to  the  order  of  this  Court,  and  the  same 
when  so  paid  in  is  to  be  applied: — First,  In  payment  to  the 
plaintiff  of  his  costs  of  this  action  as  between  party  and 
party,  or  so  much  thereof  as  may  not  be  personally  paid  by 
the  defendants  as  hereinafter  directed.  Second,  In  payment 
of  what  shall  be  found  due  to  the  plaintiff'  and  the  said  credi- 
tors according  to  their  priorities,  together  with  subsequent 
interest  and  subsequent  costs  to  be  computed  and  taxed  by  the 
said  Master. 

6.  And  this  Court  doth  further  order  and  adjudge  that 
the  said  Master  do  also  take  an  account  of  the  costs  of  the 
plaintiff  as  between  solicitor  and  client,  and  the  costs,  charges, 
expenses  and  disbursements  of  the  plaintiff  of  and  incidental 
to  this  action  over  and  above  the  plaintiff's  costs  as  between 
party  and  party,  and  apportion  the  difference  among  the 
creditors  entitled  to  share  in  the  said  moneys  including  the 
plaintiff  in  proportion  to  the  amounts  realized  for  them  un- 
der this  judgment  and  the  amount  of  such  difference  is  to  be 
paid  out  of  the  shares  of  the  said  creditors,  including  the 
plaintiff,  in  the  said  moneys  according  to  such  apportionment. 

7.  And  this  Court  doth  further  order  and  adjudge  that 
the  defendants  do  pay  to  the  plaintiff  his  costs  of  this  action 
up  to  and  inclusive  of  this  judgment  forthwith  after  taxation 
thereof  by  the  said  Master. 

(a)  On  the  matter  being  submitted  to  the  Chancellor  in  Longhead 
V.  Vanstaden,  he  directed  that  the  judgment  need  not  contain  any 
clause  giving  the  fraudulent  grantees  an  opportunity  to  redeem. 
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Easement. 

(Formal  parts:  see  No.  822.) 

'  850 

2.  This  Court  doth  declare  that  the  defendant,  his  heirs  l^f^^^^  ^°'' 
and  assigns,  occupiers  of  the  [  quarter  of  Lot  No.  in  the  Right  of  way. 
con.  of  the  Township  of  ,  in  the  County  of  , 

is  and  are  entitled  to  the  free  and  uninterrupted  use  and  en- 
joyment of  a  sleigh-road  one  perch  wide]  along  the  [east 
side  of  the  north-east  quarter  of  said  lot  No.  in  the 

eon.  of  the  Township  of  ,  in  the  County  of  , 

and  Province  of  Ontario],  and  that  the  defendant  is  bound 
to  erect  and  maintain  a  lawful  fence  on  the  [west]  side  of 
said  road,  and  doth  order  and  adjudge  the  same  accordingly. 

3.  And  this  Court  doth  further  order  and  adjudge  that 
the  defendant,  his  servants,  workmen  and  agents,  be  and  they 
are  hereby  perpetually  restrained  from  entering  upon  or 
traversing  the  said  (except  the  said  sleigh-road  as 
aforesaid). 

4.  And  this  Court  doth  further  order  and  adjudge  that 
the  defendant  do,  within  one  month  from  the  issue  hereof, 
erect  along  the  [west]  side  of  said  sleigh-road  a  lawful  fence 
and  do  from  time  to  time  maintain  the  same  in  necessary 
and  proper  repair. 

5.  And  this  Court  doth  further  order  and  adjudge  that 
the  defendant  do  pay  to  the  plaintiff  his  costs  of  this  action 

{if  so,  including  his  costs  of  the  motion  for  an  injunction 
herein],  forthwith  after  taxation  thereof. 


Dower. 

{Formal  part :  see  No.  822.) 

1.  This  Court  doth  declare  that  the  plaintiff  is  entitled  to  judgment  for 
have  assigned  to  her  her  dower  in  the  lands  and  premises  in  Dower  and  an 
the  plaintiff's  statement  of  claim  described,  and  that  she  is  f" °^aS  ^^^ 
entitled  to  her  annuity  under  the  will  of  B.D.  in  the  said 
statement  of  claim  mentioned,  and  also  all  arrears  of  her  said 
dower  and  annuity  which  may  be  due  from  the  defendant  to 
the  plaintiff  and  unpaid,  and  doth  order  and  adjudge  the  same 
accordingly. 
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2.  And  this  Court  doth  further  order  and  adjudge  that  it 
be  referred  to  the  Master  of  the  Supreme  Court  of  Judica- 
ture at  ,  to  set  out  and  assign  to  the  plaintiff  by 
metes  and  bounds  her  dower  in  the  said  lands  and  premises, 
and  also  to  take  an  account  of  the  amount  (if  any)  due  from 
the  defendant  to  the  plaintiff  for  arrears  of  dower  and  also  for 
arrears  of  the  said  annuity,  and  also  to  appoint  a  time  for  pay- 
ment of  the  growing  payments  of  the  said  annuity  as  the  same 
shall  accrue. 

3.  And  this  Court  doth  further  order  and  adjudge  that 
after  the  lands  and  tenements  shall  be  set  out  and  assigned  to 
the  plaintiff  for  her  said  dower,  the  defendant  do  forthwith 
thereafter  deliver  to  the  plaintiff  possession  of  the  lands  and 
premises  which  shall  be  so  set  out  and  assigned  to  her,  and  the 
tenants  thereof  (if  any)  are  to  attorn  and  pay  their  rents  to 
the  plaintiff. 

4.  And  this  Court  doth  further  order  and  adjudge  that 
the  defendant  do  forthwith  after  the  making  of  the  Master's 
report  pay  to  the  plaintiff  the  amount  of  such  arrears  (if  any) 
which  the  said  Master  shall  find  to  be  due  to  the  plaintiff  as 
aforesaid,  and  do  also  from  time  to  time  thereafter  pay  to  the 
plaintiff  the  growing  payments  of  said  annuity  as  the  same 
shall  fall  due  at  such  time  and  place  as  the  said  Master  shall 
appoint. 

5.  And  this  Court  doth  further  order  and  adjudge  that  the 
defendant  do  pay  to  the  plaintiff  her  costs  of  this  action  forth- 
with after  taxation  thereof. 

6.  And  this  Court  doth  further  order  and  adjudge  that  in 
default  of  payment  by  the  defendant  of  such  arrears  of  dower 
and  annuity  and  costs  of  this  action  within  one  month  after 
the  said  Master  shall  have  made  his  report,  or  in  case  the  de- 
fendant shall  make  default  in  payment  of  the  growing  pay- 
ments of  the  said  annuity  as  the  same  shall  fall  due  at  such 
time  and  place  as  the  said  Master  shall  appoint,  in  that  event 
the  said  Master  do  inquire  whether  any  person  or  persons  other 
than  the  plaintiff  has  or  have  any  lien,  charge  or  incumbrance, 
upon  the  said  lands  or  anv  part  thereof  subsequent  to  the 
plaintiff,  and  if  he  shall  find  that  there  is  or  are  any  such 
person  or  persons  he  is  to  add  him,  her  or  them  as  parties 
to  this  action  and  cause  them  to  be  served  with  process,  and  is 
to  take  an  account  of  what  is  due  to  such  i/ncumbrancer  or  in- 
cumbrancers and  tax  to  them  their  costs  of  proving  their 
claims  and  settle  their  priorities. 

7.  And  this  Court  doth  further  order  and  adjudge  that  in 
default  of  payment  of  what  shall  be  found  due  to  the  plaintiff 
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for  the  arrears  of  her  said  dower  and  annuit}^  within  one 
month  after  the  said  Master  shall  have  made  his  report,  or  in 
the  event  of  the  said  defendant  making  default  at  any  time  in 
payment  of  the  g-rowing  payments  of  the  said  annuity  at  such 
time  and  place  as  the  said  Master  shall  appoint,  the  said 
lands  be  sold  with  the  approbation  of  the  said  Master  subject 
to  the  dower  of  the  said  plaintiff,  and  that  the  purchasers  do 
pay  their  purchase  money  into  Court  to  the  credit  of  this 
action  subject  to  the  order  of  this  Court,  and  that  all  proper 
parties  do  join  in  the  conveyances  as  the  said  Master  shall 
direct. 

8.  And  this  Court  doth  further  order  and  adjudge  that 
the  purchase  money  be  applied : — First,  in  payment  of  what 
shall  be  found  due  to  the  said  plaintiff  for  arrears  of  her  said 
dower  and  annuity  and  costs,  and  her  subsequent  costs  to  be 
taxed;  and,  Secondly,  a  sufficient  part  of  the  residue  to  be 
settled  by  the  said  Master,  is  to  be  set  apart  to  secure  the  grow- 
ing payments  of  the  said  annuity  of  the  plaintiff,  and  the 
amount  is  to  remain  in  Court  and  the  income  thereof  applied 
from  time  to  time  in  payment  of  the  said  annuity  as  the 
same  shall  fall  due;  and.  Thirdly,  in  payment  of  the  amounts 
which  may  be  found  due  to  the  incumbrancers  (if  any)  for 
principal,  interest  and  costs,  according  to  their  priorities,  and 
the  residue  thereof  (if  any)  is  to  be  paid  to  the  said  defen- 
dant. And  upon  the  death  of  the  said  plaintiff  the  sum  so 
ordered  to  be  set  apart  to  secure  the  growing  payments  of  the 
said  annuity  together  with  such  part,  if  any,  of  the  income 
not  required  for  the  payment  of  the  said  annuity  after  pay- 
ment of  the  claims  of  the  incumbrancers  (if  any)  is  also  to 
be  paid  to  the  said  defendant. 


{Formal  parts:  see  No.  877.) 

2.  This  Court  doth  declare  that  the  plaintiff  is  entitled  to  Judgment  for 
dower  in  the  lands  and  premises  in  the  said   statement  of  ^°^®'^^°'* 

1    .  1-1  arrears. 

claim  mentioned. 

3.  And  this  Court  doth  order  and  adjudge  that  it  be  re- 
ferred to  the  Master  of  this  Court  at  to  set  out  and 
assign  such  dower  to  the  plaintiff  [(a)  and  to  take  an  account 
of  the  rents,  issues  and  profits  of  the  said  lands  since  the  date 
of  the  death  of  the  plaintiff's  husband,  to  which  the  plaintiff 
is  entitled  as  dowress,  received  by  the  order  or  for  the  use 
of  the  defendant,  and  to  fix  an  occupation  rent  for  the  said 

(a)  PlaintifiE  is  not  entitled  to  this  unless  her  husband  died 
seised :  see  Morgan  v.  Morgan,  21st  Dec.  1887. 
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lands  while  the  defendant  has  been  in  occupation  of  the  same 
and  to  allow  to  the  plaintiff  her  proportion  thereof  in  respect 
of  her  dowerl . 

4.  And  this  Court  doth  further  order  and  adjudge  that  the 
defendant  do  pay  to  the  plaintiff  within  one  month  after  the 
said  Master  shall  have  made  his  report,  the  amount  which  the 
said  Master  shall  find  to  be  due  to  the  plaintiff  for  arrears 
of  dower,  and  in  default  thereof  that  after  such  dower  shall 
have  been  set  apart  as  aforesaid,  the  remaining  part  of  said 
lands  or  a  competent  part  thereof,  be  sold  with  the  approba- 
tion of  the  said  Master,  and  that  the  purchaser  do  pay  his 
purchase  money  into  Court  to  the  credit  of  this  action,  and 
that  all  proper  parties  do  join  in  the  conveyance  as  the  said 
Master  shall  direct. 

5.  And  this  Court  doth  further  order  and  adjudge  that 
the  said  purchase  money  when  so  paid  into  Court  as  afore- 
said be  applied  first  in  payment  of  the  amount  which  shall 
have  been  found  due  to  the  plaintiff  for  arrears  of  dower  as 
aforesaid  and  her  costs,  unless  the  said  costs  shall  have  been 
sooner  paid  by  the  defendant,  and  the  residue  thereof  (if 
any)  be  paid  to  the  defendant. 

6.  And  this  Court  doth  further  order  and  adjudge  that 
the  defendant  do  pay  to  the  plaintiff  her  costs  of  this  action 
forthwith  after  taxation  thereof. 


S53 


Equitable  Execution. 

(Formal  parts:  see  Nos.  822,  902  or  908.) 
.Judgment  or         2.  This  Court  doth  declare  that  the  equity  of  redemp- 
ableexecutlon!  ^^^  ^f  the  defendant  CD.  in  the  lands  in  question  herein 
(ft)  is  exigible  in  execution  to  satisfy  the  claim  of  the  plaintiff 

for  damages  and  costs  upon  a  judgment  obtained  by  him  in 
this  action  on  ,  against  the  defendant  CD.,  and 

to  satisfy  all  the  costs  of  this  action,  and  doth  order  the  same 
accordingly. 

[If  so  ordered,  3.  And  this  Court  having  caused  an  ac- 
count to  be  taken  of  the  amount  due  to  the  plaintiff  under 
his  said  judgment  up  to  the  day  of  being  the  time 

appointed  for  payment,  as  hereinafter  mentioned,  doth  find 
that  there  is  due  for  principal  money  the  sum  of  $  , 

and  for  interest  the  sum  of  $  ,  and  for  costs,  including 

the  costs  of  this  application,  the  sum  of  $  ,  which  said 

(a)  This  will  ordinarily  be  an  order  made  under  the  provisions  of 
Rules  1016  st  seq. 
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principal,  interest  and  costs  together  amount  to  the  sum  of 

4.  And  upon  the  said  defendant  paying  the  said  sum  of 
$  into  the  Canadian  Bank  of  Commerce  at  its 

principal  office  in  the  city  of  Toronto  between  the  hours  of 
ten  o'clock  in  the  forenoon  and  one  o'clock  in  the  afternoon 
of  the  day  of  to  the  Joint  credit  of  the 

plaintiff  and  the  Accountant  of  the  Supreme  Court  of  Judi- 
cature, this  Court  doth  order  that  the  plaintiff  do  release  and 
discharge  his  said  judgment. 

0.  But  in  default  of  payment  by-  the  time  aforesaid  this 
Court  doth  order  and  adjudge  that  the  equity  of  redemption 
of  the  said  defendant  CD.  in  the  said  lands  be  sold,  with 
the  approbation  of  the  Master  of  this  Court  at  ,  and 

that  the  purchasers  do  pay  their  purchase  money  into  Court 
to  the  credit  of  this  action,  subject  to  the  order  of  this  Court, 
and  that  all  proper  parties  do  join  in  the  conveyances. 

6.  And  this  Court  doth  further  order  and  adjudge  that 
the  said  purchase  money  be  applied  in  payment  of  the  amount 
found  due  to  the  plaintiff,  together  with  subsequent  interest 
and  subsequent  costs  to  be  computed  and  taxed  by  the  said 
Master,  and  the  balance,  if  anv,  is  to  be  paid  to  the  defendant 
CD.-] 


Executors  and  Administrators.  (6) 

{Formal  parts:  see  No.  802.)  «14 

It  is  this  day  adjudged  that  the  plaintiff  do  recover  against  Judgment 
the  defendant  as  [executor  or  administrator]   of  the  estate  ^fnal  rlpre- 

(5)  A  personal  representative  sued  for  a  debt  or  liability  of  tne  (jgfaun  ^j. 
deceased,  is  personally  liable  for  costs  in  the  event  of  the  plaintiff's  where  assets 
proceeding  in  the  action,  but  the  costs  are  ordered  in  the  first  place  to  are  admitted 
be  levied  out  of  the  assets  of  the  deceased,  and  only  in  case  of  their  or  proved.  (6) 
not  being  so  leviable  are  they  leviable  out  of  the  personal  represen- 
tative's own  propertv :  Wm.  Exors.,  9th  ed.,  pp.  1859,  18G2.     Lince  v. 
Faircloth,  14  P.  R.  253. 

If  the  personal  representative  has  fully  administered  the  assets 
under  his  hands  he  should  so  plead.  Where  that  defence  is-  proved  or 
admitted,  the  defendant  is  not  personally  liable  for  costs,  and  the  only 
judgment  the  plaintiff  is  entitled  to  is  one  to  be  levied  on  assets 
quando  accidcrint.  He  is  entitled  to  thnt  even  though  he  disputes 
the  plea  and  fail :  McKiibon  v.  Feegan,  21  Ont.  App.  87. 

Where  a  judgment  is  awarded  against  a  personal  representative 
to  be  levied  out  of  the  assets  in  his  hands,  if  the  amount  cannot  be 
levied  proceedings  may  be  taken  to  make  him  personally  liable  for  tne 
amount  of  the  judgment.  A  judgment  in  that  form  is  conclusive  of 
there  being  assets  :  see  Wm.  Exors.,  9th  ed.,  1866,  and  see  Forms  Nos. 
855  et  seq. 
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and  effects  of  ,  deceased,  the  sum  of  $  and 

costs  to  be  levied  out  of  the  property  which  was  of  the 
said  at  the  time  of  his  death  in  the  hands  of  the 

said  defendant  as  his  executor  [or,  administrator]  as  afore- 
said, to  be  administered  if  he  hath  so  much  thereof  in  his 
hands  to  be  administered,  and  if  he  hath  not  so  much  thereof 
in  his  hands  to  be  administered,  then  $  ,  being  the 

costs  aforesaid  to  be  levied  out  of  the  proper  goods  and 
chattels,  lands  and  tenements  of  the  defendant. 


S55 

Petition  under 
Rule  642,  to 
obtain  execu- 
tion against 
personal  re- 
presentative 
on  a  sugges- 
tion of  de- 
vastavit, (a) 


(Formal  parts:  see  No.  1324.) 

1.  The  petitioner  recovered  a  judgment  of  this  Honourable 
Court  in  this  action  against  the  defendant  for  the  sum  of 
$  and  costs  to  be  levied  (set  out  terms  of  judgment  as 
in  preceding  form). 

2.  Execution  was  issued  upon  the  said  judgment  against 
the  goods  and  chattels  and  lands  and  tenements,  which  were 
of  the  said  ,  deceased,  in  the  hands  of  the  said  de- 
fendant to  be  administered,  and  against  the  defendant's  own 
proper  goods  and  chattels,  lands  and  tenements,  to  recover  the 
said  costs. 

3.  The  said  writs  were  on  the  day  of  , 
duly  placed  in  the  hands  of  the  Sheriff  of  the  County  of 

for  execution,  he  being  the  Sheriff  of  the  County  in  which  the 
said  defendant  resided,  and  the  said  Sheriff  on  the  day 

of  ,    returned   to  the   said   execution   against 

the  goods  and  chattels  7iulla  bona,  and  to  the  said  execu- 
tion against  lands  and  tenements  "  no  lands,"  and  no  part  of 
the  said  judgment  debt  and  costs  has  been  recovered  by  your 
petitioner  from  the  said  defendant,  and  the  whole  amount 
thereof  is  still  due  and  unsatisfied. 

4.  The  petitioner  suggests  and  the  fact  is  that  the  defend- 
ant has  wasted  the  property  of  the  said  come  to  his 
hands  to  be  administered,  by  reason  whereof  the  said  judg- 
ment debt  and  costs  have  not  been  leviable  out  of  the  property 


(o)  No  express  provision  is  made  by  the  Rules  for  obtaining'  ex- 
ecution against  a  personal  representative  guilty  of  a  devastavit.  Having 
regard  to  the  provisions  of  Rules  3  and  642  the  relief  would  seem 
properly  obtainable  upon  a  petition  filed  under  Rule  642.  The  petition 
should  be  served  on  the  defendant.  Semble,  it  would  not  be  open  to 
him  to  shew  that  he  had  fully  administered,  but  if  he  could  shew  that 
there  were  assets  in  his  hands  which  he  had  pointed  out  to  the  sheriff, 
out  of  which  the  moneys  might  be  levied,  that  might  be  an  answer. 
See  Wm.  Exors..  9th  ed.,  p.  1863,  et  seq. 
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of  the  said  deceased,  and  by  reason  thereof  the  said 

defendant  has  become  legally  bound  to  pay  the  amount  of  the 
said  judgment  debt  and  costs  out  of  his  own  property. 

Your  petitioner  therefore  prays  that  the  defendant 
may  be  ordered  to  pay  the  sum  of  $  for  the 

said  debt  and  also  the  costs  of  this  application  to  be 
taxed  and  that  in  default  the  petitioner  may  be  at 
liberty  to  issue  execution  to  be  levied  out  of  the  de- 
fendant's own  proper  property; 

Or,  that  the  said  petitioner  may  have  such  further 
or  other  relief  as  to  this  Honourable  Court  shall  seem 
meet. 
The  petition  should  &e  indorsed  with  the  usual  notice:  see 
Form  1325,  and  should  he  served  on  the  defendant  or  his  solici- 
tor. 


(Formal  parts:  see  No.  744.)  856 

1.  I  have  read  the  petition  now  shewn  to  me  marked  A.,  Affidavit  in 
and  I  say  that  the  facts  set  forth  in  the  said  petition  are  true.  ^t^on.° 

2.  The  judgment  referred  to  in  paragraph  numbered  1 
of  the  said  petition  is  now  shewn  to  me  and  marked  B. 

3.  Now  shewn  to  me  marked  C.  and  D.  respectively  are  the 
writs  of  execution  issued  upon  the  said  judgment  referred  to 
in  paragraph  numbered  2  of  the  said  petition,  with  the  Sher- 
iff's returns  thereto  respectively  thereon  indorsed. 


(Formal  parts:  see  No.  908.)  857 

1.  This  Court  doth  order  that  the  defendant  do  forthwith  ^Jt'-t-'orfor 
pay  to  the  plaintiff  the  sum  of  $         (the  amount  due  to  date pa.ymt-at  by 
of  order  upon  the  judgment  for  principal^  interest  and  costs) ,^^^'^^^^^^- 
and  also  $        for  his  costs  of  this  application,  and  in  default  personally  in 
thereof  that  the  plaintiff  be  at  liberty  to  issue  execution  there-  case  of  devast- 
for,  to  be  levied  against  the  proper  property  of  the  said  de-*^^*"  ^  ' 
fendant. 


(Formal  parts:  see  No.  822.)  858 

1.  It  is  adjudged  [or.  This  Court  doth  order  and  adjudge]  ^"fj^^t*"'*' 
that  the  plaintiff  do  recover  against  the  defendant  as  exccu- sonal  repre- 
tor  [or,  administrator]  of  the  estate  and  effects  of  A.B.,  the  tentative 
sum  of  $        and  his  costs  to  be  taxed,  $       (amount  of  assets  fo/partld-^ 

/T.\  XT  7'.  ^  '■  '■ ~ ■  niitted  or 

(0)   Upon   this   order  execution   would    issue    in    the  usual   form  proved, 
against  the  defendant's  own  goods  and  lands. 
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admitted)  part  of  the  said  moneys  to  be  levied  out  of  the 
property  of  the  said  A.B.,  now  in  the  hands  of  the  said  de- 
fendant to  be  administered  and  $  the  residue  thereof,  to  be 
levied  out  of  the  assets  of  the  said  A.B.,  deceased,  which  shall 
hereafter  come  to  the  hands  of  the  said  defendant  as  such 
executor  [or,  administrator]  aforesaid  to  be  administered. 


859 

Judgment 
against  per- 
sonal repre- 
sentative for 
assets  in 
futuro  when 
plene  admin- 
istravit  is 
admitted  or 
proved,  or 
where  plain- 
tiff admits 
that  there  are 
no  assets,     (a) 

S60 

Petition  for 
leave  to  issue 
execution  in 
respect  of 
assets  quando 
aeciderint.  (6) 


{Formal  parts:  see  No.  822.) 

1.  It  is  adjudged  [or,  This  Court  doth  order  and  adjudge] 
that  the  plaintiff  do  recover  against  the  defendant  as  execu- 
tor [or,  administrator]  of  the  estate  and  effects  of  A.B.,  de- 
ceased, the  sum  of  $  damages,  and  his  costs  to  be  taxed  to 
be  levied  out  of  the  property  of  the  said  A.B.,  which  shall 
hereafter  come  to  the  hands  of  the  said  defendants  as  execu- 
tor [or,  administrator]  as  aforesaid  to  be  administered. 


{Formal  parts:  see  No.  1324.) 

The  petitioner  recovered  a  judgment  of  this  Honourable 
Court  in  this  action  against  the  defendant  for  the  sum  of  $ 
and  costs  to  be  levied  {set  out  terms  of  judgment  as  in  pre- 
ceding Form.) 

2.  Since  the  recovery  of  the  said  judgment  a  large  amount 
of  property  real  and  personal  belonging  to  the  estate  of  the 
said  deceased  and  sufficient  to  satisfy  wholly  or  in  part 
your  petitioner's  said  judgment  has  come  to  the  hands  of  the 
said  defendant  to  be  administered,  and  is  properly  applicable 
to  the  payment  of  your  petitioner's  said  judgment. 

3.  The  said  judgment  has  not  been  paid  or  satisfied, 
and  the  whole  amount  thereof  is  still  due  and  unpaid  to  your 
petitioner. 

The  petitioner  therefore  prays  that  the  defendant 
may  be  ordered  to  pay  the  amount  of  the  said  judgment 
debt  and  costs,  together  with  the  costs  of  this  applica- 
tion to  be  paid  out  of  the  assets  of  the  estate  of  the 

(a)  On  a  judgment  in  this  form  it  would  appear  to  be  necessary 
before  execution  can  issue  that  a  further  proceeding  should  be  taken 
to  obtain  the  leave  of  the  Court  on  proof  that  since  the  judgment 
assets  have  come  to  the  hands  of  the  defendant:  Wm.  Exors.,  9th  ed., 
p.  1870,  and  see  note  to  Form  854  and  Forms  following. 

(h)  See  note  to  Form  854. 
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said  deceased  now  in  his  hands  to  be  administered  and 
in  default  thereof  that  your  petitioner  may  be  at  lib- 
erty to  issue  execution  herein  against  the  said  defend- 
ant for  the  amount  of  the  said  judgment  debt  and 
costs,  including  the  costs  of  this  application  to  be  lev- 
ied out  of  the  property  of  the  said  come  to  the 
hands  of  the  said  defendant  to  be  administered  if  he 
hath  so  much  thereof,  and  if  he  have  not  so  much 
thereof  then  that  the  said  costs  be  levied  out  of  the  de- 
fendant's own  property,   (c) 


861 


»«1 

The  affidavit  in  support  should  prove  the  facts  stated  in  Affidavit  in 
the  petition.  support. 


(Formal  parts:  see  No.  908.) 

862 

1.  This  Court  doth  order  that  the  defendant  do  forthwith  ^'JI^^^^p^?.^ 
pay  to  the  plaintiff  out  of  the  assets  of  the  estate  of  deceas-  ^  '  ^""' 
ed,  in  his  hands  to  be  administered,  the  sum  of  $  {amount  of 
assets  admitted  or  proved  or  so  much  thereof  as  necessary  to 
satisfy  claim  of  plaintiff),  and  in  default  thereof  the  plain- 
tiff be  at  liberty  to  issue  execution  therefor  to  be  levied  out  of 
the  property  of  the  said  deceased,  in  the  hands  of  the 

said  defendant  to  be  administered,  if  he  hath  so  much  thereof 
in  his  hands  to  be  administered  and  if  he  hath  not  so  much 
thereof  in  his  hands  then  $  being  the  costs  of  this  applica- 
tion to  be  levied  out  of  the  proper  property  of  the  said 
defendant. 


Fatal  Accidents  Act. 
(Formal  parts :'see  No.  822.) 

2.  This  Court  doth  order  and  adjudge  that  the  plaintiff  judgment 
do  recover  from  the  defendants  the  sum  of  $  under  Lord 

Campbell's 
Act,  R.S.O. 

(c)  The  petition  should  be  indorsed  with  the  usual  notice:  see 
Form  1325,  and  should  be  served  on  the  defendant  or  hie  solicitor. 

id)  Upon  this  order  if  the  sheriff  be  unable  to  levy  the  amount 
from  the  assets  of  the  deceased,  proceedings  as  upon  a  devastavit  would 
seem  to  be  necessary  as  in  the  case  of  a  judgment:  see  Forms  855 
et  seq. 
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{Or,  where  the  plaintiff  is  an  infant. 

2.  This  Court  doth  order  and  adjudge  that  the  plaintiff 
do  recover  against  the  defendants  the  sum  of  $1,000,  to  be 
paid  into  Court  by  the  defendants  to  the  credit  of  this  action, 
Jf  so,  subject  to  the  further  order  of  this  Court,  or  as  may  be.] 

3.  [And  this  Court  doth  further  order  and  adjudge  that 
the  sum  of  $500  already  paid  into  Court  by  the  defendants 
and  interest  (if  any)  accrued  thereon  be  applied  pro  tanto  in 
payment  of  the  said  $1,000.] 

4.  And  this  Court  doth  further  order  and  adjudge  that 
the  defendants  do  pay  to  the  plaintiff  his  costs  of  this  action 
forthwith  after  taxation  thereof. 

[Or  where  there  are  infants  and  adults  interested  in  the 
'  moneys  recovered — And  it  appearing  by  the  affidavit  of 

filed  that  the  infant  children  of  the  said  X.Y.,  deceased,  were 
born  on  the  following  days,  namely,  G.H.  on  the  day  of  , 
and  J.K.  on  the         day  of 

2.  This  Court  doth  order  and  adjudge  that  the  plaintiff 
do  recover  against  the  defendants  the  sum  of  $1,000. 

3.  And  this  Court  doth  apportion  the  said  sum  of  $1,000 
as  follows,  namely : 

To   the   plaintiff  A.B $500 

To  plaintiff   CD 50 

To  E.F.,  son  of  the  said  X.Y 50 

To  the  infant  plaintiff  G.H 200 

To  the  infant  plaintiff  J.K 200 

3.  And  this  Court  doth  order  and  adjudge  that  the  shares 
of  the  said  infants  be  paid  into  Court  to  the  credit  of  this 
action,  subject  to  the  order  of  this  Court,  and  be  paid  out 
to  them  respectively  with  the  interest  accrued  thereon  as  they 
shall  respectively  attain  their  majority,  unless  this  Court 
shall  in  the  meantime  make  other  order  concerning  the  same. 


FOEECLOSUEE,    SaLE    AND    REDEMPTION. 

Form  of  Judgment  on  Praecipe  for  Foreclosure  or  Sale,  Ac- 
count TAKEN  BY  EEGiSTEAE  and  Orders  for  Immediate 
Payment  and  Delivery  of  Possession.     {Rule  596).  (a) 

gg^  {Title,  Date,  &c.,  as  in  No.  802.) 

Precipe  2    Upon  the  application  of  the  plaintiff  under  Rule  Xo. 

roredomueor596  of  the  Rulcs  of  the  Supreme  Court,  and  upon  reading 
sale,  with        ^i^q  y^j.{^  of  summons  issued  in  this  action,  and  indorsed  under 

account  • 

taken,    (a)  ^^^^  con.  Rules  1897,  Form  154. 
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Eule  No.  .141  [and  the  statement  of  claim  {if  any)  and  state- 
ment of  defence  where  the  facts  entitling  the  plaintijf  to  judg- 
ment are  admitted  hy  the  defence]  and  an  affidavit  of  , 
filed,  &c.  [where  judgment  is  obtained  by  default  of  appear- 
ance or  defence  add.  And  an  affidavit  of  as  to  the  service 
of  the  said  writ  on  the  defendant,  and  no  appearance  having 
been  entered  in  the  said  action  [or,  and  the  defendant  having 
made  default  in  delivering  a  defence]  as  by  the  [books  in  the 
office  of  the                at                appears] ; 

2.  This  Court  finds  that  the  subsequent  interest  at  the 
rate  of  per  centum  per  annum  on  the  sum  of  prin- 
cipal money  secured  ])y  the  indenture  of  mortgage  in  the 
writ  of  summons  [or,  pleadings]  mentioned,  up  to  the 

day  of  next,  being  the  time  appointed  for  payment  as 

hereinafter  mentioned,  amounts  to  and  that  the  costs  of 

the  plaintiff  amount  to  which  said  subsequent  inter- 

est and  costs  being  added  to  the  sum  of  claimed  by  the 

indorsement  on  the  writ  served  on  the  defendant 
make  together  the  sum  of 

3.  And  upon  the  said  defendant  paying  the  said  sum  of 
into  the  bank  of  at  the  between  the 

hours  of  ten  o'clock  in  the  forenoon  and  one  o'clock  in  the' 
afternoon  of  the  day  of  next,  to  the  joint  credit 

of  the  plaintiff  and  the  Accountant  of  the  Supreme  Court  of 
Judicature  [where  order  for  payment  granted  insert,  or  in 
case  the  plaintiff  shall  {where  judgment  is  for  sale  add,  before 
the  sale  hereinafter  directed  shall  have  taken  place)  recover  the 
amount  due  to  him  under  the  order  for  payment  hereinafter 
contained],  it  is  ordered  and  adjudged  (subject  to  the  pro- 
visions of  section  2  of  The  Act  respecting  Mortgages  of  Real 
Estate),  that  the  said  plaintiff  do  assign  and  convey  the  mort- 
gaged premises,  and  deliver  up  all  documents  relating  thereto  ; 

4.  But  in  default  of  the  said  defendant  making  such  pay- 
ment by  the  time  aforesaid,  it  is  ordered  and  adjudged  [where 
judgment  is  for  foreclosure,  after  "  adjudged,"  add  "  that  the 
said  defendant  do  stand  absolutely  debarred  and  foreclosed  of 
and  from  all  equity  of  redemption  in  and  to  the  mortgaged 
premises;"  where  judgment  is  for  sale,  then  after  the  word 
"  adjudged,"  add  "  that  the  said  premises  be  sold,  with  the 
approbation  of  the  Master  of  the  Supreme  Court  of  Judica- 
ture at  ."] 

5.  {If  judgment  is  for  foreclosure,  omit  this  clause) .  And 
it  is  further  ordered  and  adjudged  that  the  purchasers  do  pay 

F— 32 
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their  purchase  money  into  Court,  to  the  credit  of  this  cause, 
and  that  the  same  when  so  paid  in  be  applied  in  payment  of 
what  has  been  found  due  to  the  said  plaintiff  together  with 
subsequent  interest  and  subsequent  costs,  to  be  computed  and 
taxed  by  the  said  Master,  and  tliat  the  balance  do  abide  the 
further  order  of  the  Court. 

6.  (Where  judgment  is  for  immediate  payment  add:)  And 
it  is  further  ordered  and  adjudged  that  the  defendant  do 
forthwith  pay  to  the  plaintiff  the  sum  of  being  the 
amount  due  to  him  at  the  date  hereof  for  principal  money,  in- 
terest and  costs. 

7.  (Where  judgment  is  for  recovery  of  possession  add:) 
And  it  is  further  ordered  and  adjudged  that  the  defendant 
do  forthwith  deliver  to  the  plaintiff,  or  to  whom  he  may  ap- 
point, possession  of  the  mortgaged  premises,  or  of  such  part 
thereof  as  may  be  in  the  possession  of  the  said  defendant     . 

(Conclude  as  in  No.  802,  except  the  memorandum  as  to 
costs.) 


Form  of  Judgment  on  Praecipe  for  Sale  or  Foreclosure  with 
EEFERENOE  AS  TO  INCUMBRANCES,  (S;c.,  and  orders  for  Im- 
mediate Payment  and  Delivery  of  Possession.  (Rule 
596.) 

[Title,  Date,  &c.,  as  in  No.  802.] 

Praecipe.  1.  Upon  the  application  of  the  plaintiff  under  Eule  No. 

Srw^itr" '''  596,  of  the  Eules  of  the  Supreme  Court,  and  upon  reading 
reference  as  to  the  writ  of  summons  issued  in  this  action,  and  indorsed  under 
incumbrances,  jj^^g  ^^  -^^^  j-^na  ^-^^  statement  of  claim  (if  any)  and  the 
statement  of  defence  where  the  facts  entitling  the  plaintiff  to 
judgment  are  admitted  hy  the  defence],  and  an  affidavit  of, 
&c.,  filed,  &c.  [where  judgment  is  obtained  by  default  of  ap- 
pearance or  defence  add.  And  an  affidavit  of,  etc.,  filed,  &c.,  of 
service  of  the  said  writ  on  the  defendant,  and  no  appearance 
having  been  entered  in  the  said  action  (or,  and  the  defendant 
having  made  default  in  delivering  a  defence)  as  by  the  books 
in  the  Central  Office  (or,  the  office  of  the  at  )  ap- 

pears] ; 

2.  It  is  ordered  and  adjudged  that  all  necessary  inquiries 
be  made,  accounts  taken,  costs  taxed,  and  proceedings  had  for 
redemption  or  sale  [or,  redemption  or  foreclosure]  and  that 

(a)  Con.  Rules  1897,  Form  153. 
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for  these  purposes  this  cause  be  referred  to  the  Master  of  the 
Supreme  Court  at 

3.  (WJiiere  judgment  is  for  immediate  payment  add.  And 
it  is  further  ordered  and  adjudged  that  the  defendant 

do  forthwith  pay  to  the  plaintiff  the  sum  of  $  being  the 

amount  due  to  him  for  principal  money,  interest  and  costs 
at  the  date  hereof;  and  upon  payment  of  the  amount  due 
to  the  plaintiff  [when  judgment  is  for  sale,  add,  before  the 
sale  hereinbefore  directed  shall  have  taken  place]  that  (sub- 
ject to  the  provisions  of  section  2  of  The  Act  respecting  Mort- 
gages of  Real  Estate)  the  plaintiff  do  assign  and  convey  the 
mortgaged  premises,  and  deliver  up  all  documents  relating 
thereto. 

[It  tvill  he  seen  that  this  clause  only  provides  for  payment  ^ 
of  the  costs  up  to  the  judgment,  and  the  costs  of  reference  can- 
not he  recovered  thereunder;  in  practice  the  following  form  is 
therefore  frequently  used,  viz.:  3.  [Where  judgment  is  for 
immediate  payment  add.  It  is  further  ordered  and  adjudged 
that  the  defendant  do  forthwith  after  the  making  of  the 

Master's  report  pay  to  the  plaintitf  what  shall  be  found  due 
to  him  for  principal  money,  interest  and  costs  at  the  date  of 
the  said  report,  and  upon  payment  of  the  amount  due  to  him 
(where  judgment  is  for  sale  add,  before  the  sale  hereinbefore 
directed  shall  have  taken  place)  that  the  plaintiff  do  assign 
and  convey  the  mortgaged  premises,  and  deliver  up  all  docu- 
ments relating  thereto.] 

4.  [Where  judgment  is  for  recovery  of  possession  add,  And 
it  is  further  ordered  and  adjudged  that  the  defendant  do  forth- 
with deliver  to  the  plaintiff,  or  to  whom  he  may  appoint,  pos- 
session of  the  lands  and  premises  in  question  in  this  cause,  or 
of  such  part  thereof  as  may  be  in  the  possession  of  the  said 
defendant.] 

(Conclude  as  in  No.  803,  except  the  memorandum  as  to 
costs.) 

Con.  Eules,  1888,  Form  182. 


(Formal  parts  as  in  No.  902.)  H6tt 

Upon  the  application  of  the  above-named  plaintiff  and^"^^®"*  ^"' 

upon  hearing  the  solicitor  for  the  applicant  against  infants 

and  upon  reading  the  pleadings  and  affidavits  of  (account 

1.  And  an  account  of  interest  having  been  taken  upon  the 

principal  sum  of  up  to  the  day  hereinafter  appointed  for 

payment  the  same  amounts  to 
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und  the  plaintiff's  costs  having  been  taxed,  including  the  costs 
of  the  guardian  of  the  infant  defendant      at  which 

have  been  paid  by  the  plaintiff      and  added  to  own  the 

said  sums  when  added  together  make  the  sum  of 

2.  It  is  ordered  and  adjudged  that  upon  the  said  defend- 
ant paying  the  said  sum  into  the  bank  at 
between  the  hours  of  ten  o'clock  in  the  forenoon  and  one 
o'clock  in  the  afternoon  of  the       day  of          next  to  the  joint 
credit  of  the  plaintiff  and  the  Accountant  of  the  Supreme 
Court  of  Judicature  for  Ontario,  the  plaintiff  do,  subject 
to  the  provisions  of  section  2  of  The  Act  respecting  Mortgages 
of  Real  Estate,  assign  and  convey  the  mortgaged  premises  in  , 
question  in  this  cause  to  the  defendant          or  to  whom 
may  appoint,  free  and  clear  of  all  incumbrances  done  by        , 
and  deliver  up  all  deeds  and  writings  in           custody  or  power 
relating  thereto  upon  oath  to  the  defendant  or  to 
whom            may  appoint. 

3.  And  it  is  further  ordered  and  adjudged  that  in  default 
of  the  defendant  making  such  payment  by  the  time  aforesaid 

do  stand  absolutely  debarred  and  foreclosed  of  and  from 
all  right,  title  and  equity  of  redemption  of,  in  and  to  the 
said  mortgaged  premises. 

4.  And  this  order  is  to  be  binding  upon  the  infant  defend- 
ant unless  shall  within  six  months  after  attain 
the  age  of  twenty-one  years,  on  being  served  with  notice  hereof, 
shew  unto  this  Court  good  cause  to  the  contrary. 


In  the  High  Court  of  Justice. 

{Shortened  style  of  cause.) 
86*7 
Notice  to  bind        Take  notice,  that  unless  you,  within  days  after  the 

^omhi  ^to^a  e  servicc  thereof  upon  you,  shew  unto  the  High  Court  of  Jus- 
to'brfndorfed  ticc  for  Ontario,  good  cause  why  the  within  judgment  [or, 
on  copy  of  order]  should  not  be  binding  upon  you,  you  will  be  bound  by 
ju  graen  .  ^^^  ^^.^  judgment  [or,  order],  and  the  same  will  stand  and 
be  absolute  against  you. 
Dated,  &c. 

G.R., 
Solicitor  for  the  plaintiff. 

To  the  Defendant  ] 
A.B.  I 
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{Formal  parts:  see  No.  902.) 

1.  ^  As  ill  Form 

2.  /  No.  866.  S68 

3.  And  it  is  further  ordered  and  adjudged  that  upon  de-  Judgment  for 
fault  of  the  defendant       making  such  payment  by  the  time  infanfs'l^'ac. 
aforesaid  the  mortgaged  premises  be  sold  and  that  for  this  count  taken, 
purpose  this  action  be  referred  to  the  Master  of  the 
Supreme  Court  of  Judicature  at 

4.  And  it  is  ordered  and  adjudged  that  the  purchaser  do 
pay  his  purchase  money  into  Court  to  the  credit  of  this  cause, 
subject  to  the  order  of  this  Court;  And  that  the  same  when 
paid  in  be  applied  in  payment  of  what  is  due  the  plaintiff 
together  with  subsequent  interest  and  subsequent  costs  includ- 
ing the  subsequent  costs  of  the  said  guardian,  when  computed 
and  taxed,  and  that  the  residue  if  any  do  abide  further  order. 


(Formal  parts:  see  No.  902.) 

Upon  the  application  of  the  above-named  plaintiff      and  judgment  for 

upon  hearing  the  solicitor  for  the  applicant  and  foreclosure  or 

upon  reading  the  pleadings  and  affidavits  of  infant^?  with 

1.  It  is  ordered  and  adjudged  that  the  Master  of  the  ^^^ef erence  as 
Supreme  Court  of  Judicature  for  Ontario  do  inquire  brances,  etc. 
and  state  whether  a  sale  or  foreclosure  of  the  mortgaged 
premises  in  question  in  this  cause  would  be  more  beneficial 

for  the  infant  defendant. 

2.  And  it  is  further  ordered  and  adjudged  that  all  neces- 
sary inquiries  be  made,  accounts  taken,  costs  taxed  including 
the  costs  of  the  guardian  ad  litem  of  the  said  infant 
Avhich  are  to  be  paid  by  the  plaintiff  and  added  to  own, 
and  proceedings  had  for  redemption  or  foreclosure,  or  for  re- 
demption or  sale  of  the  said  premises,  according  as  the  said 
Master  may  find  foreclosure  or  sale  more  beneficial  for  the 
said  infant  defendant. 

3.  And  it  is  further  ordered  and  adjudged,  in  the  event 
of  the  said  Master  finding  that  a  sale  will  be  more  beneficial, 
that  the  purchaser  do  pay  his  purchase  money  into  Court  sub- 
ject to  the  order  of  this  Court:  And  that  the  same  when  so 
paid  in  be  applied  in  payment  of  what  is  due  to  the  plaintiff 
together  with  subsequent  interest  and  subsequent  costs  includ- 
ing the  subsequent  costs  of  the  said  guardian,  when  computed 
and  taxed,  and  that  the  residue  if  any  do  remain  in  Court 
subject  to  further  order. 
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{Formal  parts:  see  No.  822.) 

aftefTtrfal  •*■'  "^^^^  action  coming  on  for  trial  this  day  before  this 

for  foreclosure  Court  at  the  sittings  holden  at  for  trial  of  actions  without 
and  posses-  ^  jury  in  presence  of  counsel  for  the  plaintiffs  and  the  de- 
fendants A.  and  B.,  and  the  Official  Guardian  ad  litem  for  the 
infant  defendants,  no  one  appearing  for  the  other  defendants 
as  to  whom  the  pleadings  have  been  noted  as  closed,  upon  hear- 
ing read  the  pleadings  and  upon  hearing  the  evidence  adduced 
and  what  was  alleged  by  counsel  aforesaid. 

2.  This  Court  doth  order  and  adjudge  that  all  necessary 
inquiries  be  made,  accounts  taken,  costs  taxed  and  proceedings 
had  for  redemption  or  foreclosure,  and  that  for  these  purposes 
this  action  be  referred  to  the  Master  of  this  Court  at 

3.  And  this  Court  doth  further  order  and  adjudge  that  the 
costs  of  the  Official  Guardian,  to  be  taxed,  be  paid  by  the 
plaintiffs  and  added  to  the  plaintiffs'  costs  of  this  action. 

4.  And  this  Court  doth  order  and  adjudge  that  the  defend- 
ants do  forthwith  deliver  to  the  plaintiffs  or  whom  he  may 
appoint  possession  of  the  lands  and  premises  in  this  action 
or  such  part  thereof  as  may  be  in  the  possession  of  the  defend- 
ants or  any  of  them. 


ST  I 


(Formal  parts:  see  No.  822.) 


in"fa^u°  of  a        ^'  ^^^^  Court  doth  declare  that  the  defendants  are  liable 
mortgagee       for  and  bound  to  pay  to  the  plaintiffs  the  difference  between 
fraudulently"  ^^^  value  of  the  lands  and  premises  in  the  pleadings  men- 
induced  to       tioned  and  the  amount  advanced  by  the  plaintiff  upon  the 
money^ia)       security  of  the  mortgage  made  by  the  defendant  M.  to  the 
plaintiffs,  together  with  the  interest  thereon  and  the  costs 
incurred  by  the  plaintiffs  in  attempting  to  sell  the  lands  un- 
der the  power  contained  in  the  said  mortgage,  and  doth  order 
and  adjudge  the  same  accordingly. 

2.  And  this  Court  doth  further  order  and  adjudge  that  it 
be  referred  to  the  Master  of  this  Court  [at  ]  to  take  an  ac- 
count of  the  amount  of  the  principal  sum  and  interest  secured 
to  the  plaintiffs  under  and  by  virtue  of  the  mortgage  aforesaid 
together  with  the  costs  and  expenses  incurred  by  them  in  at- 
tempting to  sell  the  said  lands,  and  also  an  account  of  the 
value  of  said  lands  and  premises. 

(a)  See    Hamilton    d    Provident    Loan    Society  v.   Milne,  before 
Blake,  V.-C,  4th  March,  1881. 
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3.  And  this  Court  doth  further  order  and  adjudge  that  the 
defendants  do,  in  the  event  of  their  not  electing  as  hereinafter 
mentioned,  forthwith  pay  to  the  plaintiffs  the  amount  secured 
by  the  said  mortgage  and  the  interest  aforesaid,  together  with 
the  costs  and  expenses  aforesaid  after  deducting  therefrom  the 
amount  of  the  value  of  the  said  lands  and  premises, 

4.  And  this  Court  doth  further  order  and  adjudge  that 
the  defendants  do  pay  to  the  plaintiffs  the  costs  of  this  action 
forthwith  after  taxation  thereof  by  the  said  Master. 

5.  And  this  Court  doth  further  order  and  adjudge  that 
the  said  defendants  shall  be  at  liberty  upon  their  electing  so 
to  do  before  the  said  Master,  to  pay  to  said  plaintiffs  the 
amount  advanced  by  them  upon  the  security  of  the  said  lands 
with  interest  thereon  and  the  costs  incurred  by  said  plaintiffs 
in  attempting  a  sale  of  said  lands  aforesaid  and  also  their  costs 
of  this  action,  such  amount  and  costs  to  be  computed  and 
taxed  by  said  Master  who  is  to  fix  a  time  for  payment  of  such 
amount  by  the  said  defendants  to  the  said  plaintiffs  one  month 
from  the  making  of  his  report. 

6.  And  this  Court  doth  further  order  and  adjudge  that 
upon  the  defendants  making  such  payment,  the  said  plain- 
tiffs do  assign  the  said  mortgage  security,  or  re-convey  the  said 
mortgaged  premises  to  the  said  defendants  or  defendant  mak- 
ing such  payment  by  a  good  and  sufficient  deed  of  conveyance 
to  be  settled  by  the  said  Master  in  case  the  parties  differ  about 
the  same,  and  do  deliver  upon  oath  to  the  said  defendants  or 
defendant  making  full  payment,  or  to  whom  he  or  they  may 
appoint  all  deeds  and  papers  in  their  custody  or  power  relat- 
ing to  said  lands. 

7.  But  in  default  of  the  defendants  making  such  payment 
after  they  shall  have  elected  so  to  do,  this  Court  doth  further 
order  and  adjudge  that  the  said  defendants  do  forthwith  after 
the  time  shall  have  elapsed  for  making  such  payment  pay  to 
the  plaintiffs  the  amount  directed  to  be  paid  by  the  third  and 
fourth  paragraphs  hereof  with  subsequent  interest  and  subse- 
quent costs  to  be  computed  and  taxed  by  said  Master. 


(Formal  parts:  see  No.  968.] 

1.  Upon  the  application  of  the  defendants  sub-  9^p^  ^°i",^*\® 

sequent  incumbrancers  added  as  parties  defendants  in  the  closure  as 
Master's  office,  and  [the  applicants  having  deposited  in  Court  directed  by 
to  the  credit  of  this  action  pursuant  to  the  Consolidated  Rules  ^"  ^™^" 
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of  Court,  or,  the  plaintiffs  by  their  solicitors  waiving  the  de- 
posit of]  the  sum  of  eighty  dollars  to  secure  a  sale  of  the  mort- 
gaged premises  in  this  action  as  by  the  [certificate,  or,  consent] 
produced  appears,  and  the  applicant  alleging  that  the  Master 
to  whom  the  action  stands  referred  lias  not  yet  settled  his 
report. 

2.  It  is  ordered  that  all  necessary  inquiries  be  made,  ac- 
counts taken,  costs  taxed,  and  proceedings  had  for  the  re- 
demption or  sale  of  the  mortgaged  premises  instead  of  for 
the  redemption  or  foreclosure  thereof  as  by  'the  judgment 
herein  directed. 


(Formal  parts:  see  No.  832  or  908.) 
H73 
Judgment  for        2.  This  Court  doth  order  and  adjudge  that  all  necessary 
sale  and  inquiries  be  made,  accounts  taken,  costs  taxed,  and  proceed- 

possbssion.  ings  had,  for  the  immediate  sale  of  the  mortgaged  premises 
in  question  herein  without  the  appointment  of  any  day  for 
redemption  of  the  said  mortgaged  premises,  and  that  for  these 
purposes  this  action  be  referred  to  the  Master  of  the  Supreme 
Court  of  Judicature  for  Ontario  at 

3.  And  this  Court  doth  further  order  and  adjudge  that 
the  defendants  do  forthwith  deliver  to  the  plaintiff  or  to  whom 
•    he  may  appoint  possession  of  the  mortgaged  premises  or  of 
such  part  thereof  as  may  be  in  possession  of  the  said  defend- 
ants respectively. 


(Formal  parts:  see  No.  821  or  822.) 

Slosure  in"        ^-  "^^^^  ^^^^*  ^^^^^^  ^^^^^  ^^^  adjudge  that  the  defendant 
favour  of  a       (original  mortgagor)  do  pay  to  the  plaintiff  the  sum  of  $ 
derivative        being  the  amount  due  to  the  plaintiff  under  the  indenture  of 
mor  eragee.      mortgage  in  the  statement  of  claim  firstly  mentioned,  for 
principal  money  and  interest  therQpn,  up  to  the  date  hereof. 

3.  And  this  Court  doth  further  order  and  adjudge  that 
the  defendant  D.M.  (the  derivative  mortgagor)  do  forthwith 
pay  to  the  plaintiff  the  sum  of  $  part  of  the  said  sum 
of  $  being  the  amount  due  to  the  plaintiff  under  the  in- 
denture of  agreement  in  the  statement  of  claim  lastly  men- 
tioned, for  principal  money  and  interest  up  to  the  date  hereof. 

4.  And  this  Court  doth  further  order  and  adjudge  that  the 
defendants  do  forthwith  pay  to  the  plaintiff  the  sum  of  $ 
his  taxed  costs  of  this  action  up  to  the  date  hereof. 
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5.  And  this  Court  having  caused  an  account  to  be  taken 
of  the  amount  due  to  the  plaintiff  upon  the  mortgage  security 
(derivative  mortgage)  made  by  the  defendant  D.M.  {deriva- 
tive mortgagor)  in  the  agreement  in  the  statement  of  claim 
lastly  mentioned,  doth  find  that  there  is  due  for  principal 
money  $500  and  interest  up  to  the  date  hereof  the  sum  of 
$146.74,  and  for  subsequent  interest  at  the  rate  of  5  per  cent, 
per  annum  from  the  date  hereof  up  to  the  day  of 

19  ,  the  sum  of  $12.50  and  the  costs  of  the  plaintiff  having 
been  taxed  at  $132.54,  such  principal  money,  interest  and 
costs  when  added  together  make  the  sum  of  $791.78.  , 

6.  And  this  Court  having  caused  an  account  to  be  taken 
of  the  amount  due  to  the  defendant  D.M.  (the  original  mort- 
gagee) upon  the  mortgage  security  in  the  statement  of  claim 
firstly  mentioned  (original  mortgage)  doth  find  that  there  is 
due  by  the  defendant  O.M.  (the  original  mortgagor) ,  for  prin- 
cipal money  $500,  and  for  interest  up  to  the  date  hereof  the 
sum  of  $248.12  and  for  subsequent  interest  at  the  rate  of  5  per  i 
cent,  per  annum  from  the  date  hereof  up  to  the            day  of 

19  ,  the  sum  of  $12.50,  and  the  costs  of  the  plaintiff 
having  been  taxed  at  $132.54,  such  principal  money,  interest 
and  costs  when  added  together  make  the  sum  of  $893,16. 

7.  And  upon  the  said  defendant  O.M.  (original  mort- 
gagor) paying  the  said  last  mentioned  sum  of  $893.16,  into 
the  principal  office  of  bank  in  the  City  of  Toronto  on 
the  day  of  between  the  hours  of  o'clock  in  the 
forenoon,  and  o'clock  in  the  afternoon  as  follows,  that  is 
to  say:  $791.78,  parcel  of  the  said  sum  to  the  Joint  credit 
of  the  plaintiff  and  the  Accountant  of  the  Supreme  Court  of 
Judicature  for  Ontario,  and  $101.38  being  the  residue  of  the 
said  sum  to  the  joint  credit  of  the  defendant  D.M.  (original 
mortgagee  and  derivative  mortgagor) ,  and  the  said  Accountant 
of  the  Supreme  Court  of  Judicature  for  Ontario,  this  Court 
doth  order  and  adjudge  that  the  plaintiff  and  the  defendant, 
D.M.  (derivative  mortgagor) .  do  assign  and  convey  the  mort- 
gaged premises  in  the  pleadings  mentioned,  and  do  deliver 
upon  oath  all  deeds  and  writings  in  their  custody  or  power 
relating  to  the  said  lands  and  premises  to  the  said  defendant 
0.31.  (original  mortgagor) ,  or  to  whom  he  may  appoint. 

8.  But  in  default  of  the  said  defendant  O.M.  (original 
mortgagor),  making  said  payments  by  the  time  aforesaid,  this 
Court  doth  order  and  adjudge  that  the  said  defendant  O.M. 
(original  mortgagor)  do  stand  absolutely  debarred  and  fore- 
closed of  and  from  all  right,  title  and  equity  of  redemption  in 
and  to  the  said  mortgaged  premises,  and  that  it  be  referred  to 
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the  Master  in  Chambers  to  take  a  subsequent  account  of  the 
amount  due  to  the  plaintiff  in  respect  of  the  said  mortgage 
and  agreement  so  made  by  the  said  defendant,  D.M.  {deriva- 
tive mortgagor)  as  aforesaid,  and  tax  to  the  plaintiff  the  sub- 
sequent costs  of  this  action,  and  appoint  a  day  for  redemption 
by  the  defendant,  D.M.  {derivative  mortgagor),  one  {a) 
month  after  the  date  of  taking  of  said  subsequent  account. 

9.  And  in  default  of  the  defendant,  i>Jf.  {derivative  mort- 
gagor), making  such  payments  by  the  time  so  directed,  this 
Court  doth  order  and  adjudge  that  the  said  defendant,  D.M. 
{derivative  mortgagor) ,  do  stand  absolutely  debarred  and  fore- 
closed of  and  from  all  right,  title  and  equity  of  redemption 
of,  in  and  to  the  mortgaged  premises. 


Form  of  Judgment  on  prcBcipe  foi^  Redemption. 

^lyg  {Title,  Date,  &c.,  as  in  No.  802.) 

judgment  for         1.  Upon  the  application  of  the  plaintiff,  under  Rule  Xo. 

redemption.  595,  of  the  Rules  of  the  Supreme  Court,  and  upon  reading  the 
writ  of  summons  issued  in  this  action  [and  the  statement  of 
claim  {if  any)  and  statement  of  defence  where  the  facts  en- 
titling the  plaintiff  to  judgment  are  admitted  hy  the  defence^, 
and  an  affidavit  of,  &c.,  filed,  &c.  [where  judgment  is  obtained 
hy  default  of  appearance  or  defence,  add  and  an  affidavit  of, 
&c.,  filed,  &c.,  of  service  of  the  said  writ  on  the  defendant,  and 
no  appearance  having  been  entered  in  the  said  action  {or,  and 
the  defendant  having  made  default  in  delivering  a  defence) 
as  by  the  (books  in  the  office  of  the  at  ) 

appears]  ; 

2.  It  is  ordered  and  adjudged  that  all  necessary  inquiries 
be  made,  accounts  taken,  costs  taxed,  and  proceedings  had  for 
the  redemption  of  the  premises  in  question,  and  that  for  this 
purpose  the  cause  be  referred  to  the  Master  of  the  Supreme 
Court  of  Judicature  at 

3,  And  (subject  to  the  provisions  of  section  2  of  the  Act 
respecting  Mortgages  of  Real  Estate),  it  is  further  ordered 
and  adjudged  that  upon  the  plaintiff  paying  to  the  defendant 
what  shall  be  found  due  to  h  ,  or  in  case  nothing  shall  be 
found  due  to  the  defendant  then  forthwith  after  the  confirma- 
tion of  the  said  Master's  report,  the  defendant  do  re-convey 


(ffl)  See  Con.  Rule  393. 

(6)  Con.  Rules  3897,  Form  1.55. 
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the  said  mortgaged  premises,  and  deliver  up  all  documents 
relating  thereto. 

4.  And  it  is  further  ordered  and  adjudged  that  in  ease 
the  plaintiff  shall  make  default  in  payment  as  aforesaid  of 
what  may  be  found  due  to  the  defendant  that  the  plaintiff's 
action  do  stand  dismissed  out  of  this  Court,  with  costs  to  be 
paid  by  the  plaintiff  to  the  defendant  forthwith  after  taxation 
thereof. 

5.  And  it  is  further  ordered  and  adjudged  that  in  case 
nothing  shall  be  found  due  from  the  plaintiff  to  the  defendant 
that  the  defendant  do  pay  the  plaintiff  his  costs  of  this  action 
forthwith  after  the  taxation  thereof,  and  in  case  any  balance 
shall  be  found  due  from  the  defendant  to  the  plaintiff  that 
the  defendant  do  pay  such  balance  to  the  plaintiff  forthwith 
after  the  confirmation  of  the  Master's  report. 

{Conclude  as  in  No.  802,  except  as  to  the  memorandum  as 
to  costs.) 

Con.  Rules,  1888,  Form  184. 


{Formal  parts:  see  No.  822.) 
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2.  This  Court  doth  declare  that  the  release  of  the  equity  judgment  for 
of  redemption  executed  by  the  plaintiff  as  in  the  pleadings  redemption 
mentioned  is  null  and  void,  and  that  the  same  ought  to  be  where  the 
set  aside  and  delivered  up  to  the  plaintiff  to  be  cancelled  and  r'ght  to  re- 
that  the  plaintiff  notwithstanding  the  said  release  is  entitled  p^t^.'''^'  ^'^' 
to  redeem  the  lands  and  premises  in  the  pleadings  mentioned, 

and  doth  order  and  adjudge  the  same  accordingly. 

3.  And  this  Court  doth  further  order  and  adjudge  that  the 
Master  of  this  Court  [at  ]  do  take  an  account  of  what  is 
due  from  the  plaintiff  to  the  defendant  or  from  the  defend- 
ant to  the  plaintiff  on  the  footing  of  the  agreement  in  the 
statement  of  claim  mentioned,  and  if  anything  be  found 
due  to  the  defendant,  the  said  Master  is  to  tax  to  the 
plaintiff  his  costs  of  this  action  except  as  of  a  common  re- 
demption action,  and  to  the  defendant  his  costs  as  of  a  com- 
mon redemption  action,  and  the  costs  of  the  plaintiff  are  to 
be  deducted  from  the  amount  found  due  to  the  defendant  for 
principal,  interest  and  costs. 

4.  And  upon  the  plaintiff  paying  to  the  defendant  what 
if  anvthing  shall  be  certified  to  remain  due  for  principal 
money,  interest  and  costs,  within  6  months  after  the  said  • 
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Master  shall  have  made  his  report,  at  such  time  and  place  as 
the  said  Master  shall  direct,  or,  in  case  nothing  shall  be  found 
due  from  the  plaintiff  to  the  defendant,  this  Court  doth  order 
and  adjudge  that  the  defendant  do  re-convey  the  mortgaged 
premises  in  the  pleadings  mentioned  free  and  clear  of  all  in- 
cumbrances done  by  him  and  deliver  up  all  deeds,  papers  and 
documents,  in  his  possession  or  power  relating  thereto  on  oath 
to  the  plaintiff  or  to  whom  he  shall  appoint;  and  in  default 
of  payment  as  aforesaid  of  what  if  anything  may  be  found 
due  to  the  defendant,  this  Court  doth  order  and  adjudge  that 
this  action  be  dismissed  out  of  this  Court  with  costs  as  of  a 
common  redemption  action  to  be  paid  by  the  plaintiff  to  the 
defendant  forthwith  after  taxation  thereof. 

5.  And  in  case  it  shall  appear  that  there  is  nothing  due  to 
the  defendant,  this  Court  doth  further  order  and  adjudge  that 
the  defendant  do  pay  to  the  plaintiff  his  whole  costs  of  this 
action  forthwith  after  taxation  thereof.  And  in  case  a  balance 
shall  be  found  due  from  the  defendant  to  the  plaintiff  then 
that  the  said  defendant  do  pay  such  balance  to  the  plaintiff 
forthwith  after  the  confirmation  of  the  Master's  report. 


Fraudulent  Conveyance. 
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Judgment  2.  This  Court  doth  declare  that  the  deed  or  conveyance 

Tfriudufent  ^^^^^  *^®  defendant  W.A.T.,  to  the  defendant  F.M.T.  in  the 
conveyance  of  pleadings  mentioned,  of  the  lands  and  premises  in  question  in 
land  at  suit  of  ^his  cause,  ifi  fraudulent  and  void  as  against  the  plaintiffs,  and 
creditov.  ^^^  the  other  creditors  of  the  said  defendant  W.A.T.,  and  doth 
order  and  adjudge  the  same  accordingly. 

3.  And  this  Court  doth  further  order  and  adjudge  that  it 
be  referred  to  the  [Master  in  Ordinary  of  this  Court,  or  as 
may  he']  to  inquire  and  state  whether  any  persons  other  than 
the  plaintiffs,  have  any  lien,  charge  or  incumbrance  (other 
than  prior  mortgages),  upon  the  said  lands,  and  to  cause  such 
persons  (if  any),  to  be  served  with  process  under  the  Eules  of 
the  Supreme  Court  of  Judicature  in  that  behalf,  and  that  the 
said  Master  do  take  an  account  of  what  is  due  to  the  plaintiffs, 
and  such  incumbrancers  as  may  come  in  and  contribute  to  the 
expenses  of  this  action  for  principal  money  and  interest,  and 
tax  to  them  their  costs  of  this  action,  and  settle  their  prior- 
ities, and  appoint  a  time  and  place  for  payment. 
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4.  And  upon  the  said  def  endants^,  or  either  of  them,  paying 
to  the  plaintiffs  and  the  said  incumbrancers  what  shall  be  so 
found  due  for  principal,  interest  and  costs,  within  one  month 
after  the  said  Master  shall  have  made  his  report  at  such  time 
and  place  as  the  said  Master  shall  appoint,  this  Court  doth 
order  and  adjudge  that  the  plaintiff  and  such  other  incum- 
brancers do  assign  and  convey  the  said  lands  free  and  clear 
of  all  incumbrances  done  by  them,  and  deliver  up  all  deeds 
and  writings  in  their  custody  or  power  relating  thereto  upon 
oath  to  the  defendants  or  defendants  making  such  payment,  or 
to  whom  he,  she  or  they  may  appoint,  or  enter  up  satisfaction 
upon  the  roll  of  their  respective  judgments  as  the  case  may 
require. 

5.  But  in  default  of  payment  being  made  as  aforesaid, 
this  Court  doth  order  and  adjudge  that  the  said  lands  be  sold 
with  the  approbation  of  the  said  Master,  and  the  purchasers 
are  to  pay  their  purchase  money  into  Court  to  the  credit  of 
this  action,  subject  to  the  order  of  this  Court,  and  the  same 
when  so  paid  in  is  to  be  applied : — First — In  payment  to  the 
plaintiffs  of  their  costs  of  this  action  as  between  party  and 
party,  or  such  part  thereof  as  may  not  be  paid  by  the  defend- 
ants as  hereinafter  directed.  Secondly — In  payment  of  what 
shall  be  found  due  to  the  plaintiffs  a'hd  the  said  incumbrancers 
according  to  their  priorities,  together  with  subsequent  interest 
and  subsequent  costs,  to  be  computed  and  taxed  by  the  said 
Master, 

6.  And  this  Court  doth  further  order  and  adjudge  that 
the  said  Master  do  also  take  an  account  of  the  costs  of  the 
plaintiffs  as  between  solicitor  and  client,  and  the  costs, 
charges,  expenses  and  disbursements  of  the  plaintiffs  of  and 
incidental  to  this  action  over  and  above  the  plaintiffs'  costs,  as 
between  party  and  party,  and,  apportion  the  difference  among 
the  incumbrancers  entitled  to  share  in  the  said  moneys,  in- 
cluding the  plaintiffs,  in  proportion  to  the  amounts  realized 
for  them  imder  this  judgment,  and  the  amount  of  such  differ- 
ence is  to  be  paid  out  of  the  shares  of  the  said  incumbrancers, 
including  the  plaintiffs  in  said  moneys  according  to  such  ap- 
portionment. 

7.  And  this  Court  doth  further  order  and  adjudge  that 
the  defendants  do  pay  to  the  plaintiff  his  costs  of  this  action 
up  to  and  inclusive  of  this  judgment  forthwith  after  taxation 
thereof. 
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Judgment  in 
an  iiction  by  a 
simple  con- 
tract creditor 
to  set  aside  a 
fraudulent 
conveyance. 


(Formal  parts:  see  No.  822.) 
(For  style  of  action:  see  No.  30.) 

1.  This  Court  doth  declare  that  the  deed  of  conveyance 
from  to  in  the  pleadings 
mentioned  of  the  lands  and  premises  in  question  in  this  cause 
is  fraudulent  and  void  as  against  the  plaintiff  and  the  other 
creditors  of  the  said  ,  and  doth  order  and  ad- 
judge the  same  accordingly. 

2.  And  this  Court  doth  further  order  and  adjudge  that  it 
be  referred  to  the  [Master  of  this  Court  at  ]  to  in- 
quire and  state  whether  any  persons  other  than  the  plaintiff 
are  creditors  of  the  defendant  and  whether  any  persons  have 
any  lien,  charge  or  incumbrance  (other  than  prior  mortgages) 
upon  the  said  lands,  and  to  cause  such  persons  (if  any)  to  be 
served  with  process  under  the  Eules  of  the  Supreme  Court  of 
Judicature  in  that  behalf;  and  the  said  Master  is  to  take  an 
account  of  what  is  due  to  the  plaintiff  and  such  creditors  and 
incumbrancers  as  may  come  in  and  contribute  to  the  expenses 
of  this  action  for  principal  money  and  interest,  and  tax  to 
them  their  costs  of  this  action,  and  settle  their  priorities. 

3.  And  this  Court  doth  further  order  and  adjudge  that 
the  said  Master  do  appoint  a  time  and  place  for  payment  one 
year  from  the  date  of  his  report,  unless  it  shall  appear  that 
any  such  creditor  has  a  writ  of  fieri  facias  against  lands  in  the 
hands  of  the  Sheriff  against  the  lands  of  the  said  defendant 
(the  debtor),  which  he  would  be  entitled  to  enforce  at  an 
earlier  date,  and  in  such  case  the  said  Master  shall  appoint 
such  earlier  time  for  pa)'ment  of  said  moneys. 

4.  And  upon  the  said  defendants  or  either  of  them  paying 
to  the  plaintiff  and  the  said  creditors  and  incumbrancers  what 
shall  be  so  found  due  for  principal,  interest  and  costs,  at  such 
time  and  place  as  the  said  Master  shall  appoint,  this  Court 
doth  further  order  and  adjudge  that  the  plaintiff  and  such 
other  creditors  and  incumbrancers  do  assign  and  convey  the 
said  lands  free  and  clear  of  all  incumbrances  done  by  them, 
and  deliver  up  all  deeds  and  writings  in  their  custody  or 
power  relating  thereto  upon  oath  to  the  defendant  or  de- 
fendants making  such  payment,  or  to  whom  he,  she  or  they 
may  appoint,  or  enter  up  satisfaction  upon  the  roll  of  their 
respective  judgments,  or  release  and  discharge  the  said  debts, 
as  the  case  may  require. 

5.  And  this  Court  doth  further  order  and  adjudge  that  in 
default  of  payment  being  made  as  aforesaid,  the  said  lands 
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be  sold  with  the  approbation  of  the  said  Master,  and  that  the 
purchaser  or  purchasers  do  pay  his,  her  or  their  purchase 
money  into  Court  to  the  credit  of  this  action,  subject  to  the 
order  of  this  Court,  and  that  the  same  when  so  paid  in  be 
applied:  First — In  payment  to  the  plaintiff  of  his  costs  of 
this  action  as  between  party  and  party,  or  so  much  thereof  as 
may  not  be  personally  paid  by  the  defendant  {the  debtor)  as 
hereinafter  directed.  Secondly — In  payment  of  what  shall  be 
found  due  to  the  plaintiff,  and  the  said  creditors  and  incum- 
brancers according  to  their  -  priorities,  together  with  subse- 
quent interest  and  subsequent  costs,  to  be  computed  and  taxed 
by  the  said  Master. 

6.  And  this  Court  doth  further  order  and  adjudge  that 
the  said  Master  do  take  an  account  of  the  costs  of  the  plaintiff 
as  between  solicitor  and  client,  and  the  costs,  charges,  ex- 
penses and  disbursements  of  the  plaintiff  of  and  incidental  to 
this  action  over  and  above  the  plaintiff's  costs,  as  between 
party  and  party,  and  apportion  the  difference  among  the  credi- 
tors and  incumbrancers  entitled  to  share  in  the  said  moneys 
including  the  plaintiff  ,  in  proportion  to  the  amounts  realized 
for  them  under  this  judgment,  and  that  the  amount  of  such 
difference  be  paid  out  of  the  shares  of  the  said  creditors  and 
incumbrancers,  including  the  plaintiff  ,  in  the  said  moneys 
according  to  such  apportionment. 

7.  And  this  Court  doth  further  order  and  adjudge  that 
the  defendant  (the  debtor)  do  pay  to  the  plaintiff  the  amount 
found  due  to  him  by  the  said  Master  forthwith  after  the 
confirmation  of  the  Mg-ster'-s  report. 

8.  And  this  Court  doth  further  order  and  adjudge  that  the 
defendants  do  pay  to  the  plaintiff  his  costs  of  this  action  up  to 
and  inclusive  of  this  judgment  forthwith  after  taxation 
thereof. 


(Formal  parts:  see  No.  822.) 


»7» 


1.  This  action  coming  on  for  trial  this  day  at  the  sittings  Judgment 
holden  for  the  trial  of  actions  at  Hamilton  in  presence  of  ®®"'"8'^'*^'^''^ 
counsel  for  all  parties  upon  opening  the  matter,  upon  hearing  conveyance, 
read  the  pleadings,  and  upon  hearing  the  evidence  adduced,  costs  charged 
and  what  was  alleged  by  counsel  aforesaid.  be  pTidout"^  of 

2.  This  Court  doth  declare  that  the  conveyance  of  the  pr^n^il's  ex^'" 
lands  and  premises  in  the  pleadings  mentioned  bearing  dateecution. 

the  19th  day  of  December,  19  ,  whereby  the  defendant  M.F.O. 
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purported  to  convey  the  said  lands  to  the  defendant  T.F.M., 
was  and  is  fraudulent  and  void  as  against  the  plaintiff  and 
the  other  creditors  of  the  defendant  M.F.Q.,  and  the  said  lands 
are  liable  to  be  sold  in  execution  for  the  satisfaction  of  the 
claims  of  the  plaintiffs  and  other  creditors  of  the  said  de- 
fendant M.F.G.,  and  doth  order  and  adjudge  the  same  accord- 
ingly (a). 

3.  And  this  Court  doth  further  order  and  adjudge  that  the 
[Master  of  this  Court  at  or  as  may  be]  do  take  an 
account  of  the  costs,  charges,  expenses  and  disbursements  of 
the  plaintiff,  of  and  incidental  to  this  action  other  than  the 
plaintiff's  costs  as  between  party  and  party,  and  that  the 
amount  thereof  and  so  much  of  the  costs  of  this  action  as  be- 
tween party  and  party  as  the  plaintiff  may  not  realize  under 
the  provisions  hereinafter  contained,  do  constitute  a  lien  or 
charge  upon  any  moneys  realized  from  the  sale  of  the  said 
lands,  and  be  paid  out  of  such  moneys  before  distribution 
thereof  among  the  creditors  entitled  to  share  therein. 

4.  And  this  Court  doth  further  order  and  adjudge  that 
the  defendants  do  pay  to  the  plaintiff  his  costs  of  this  action 
forthwith  after  taxation  thereof. 


Indemnity. 
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Judgment  to 
enforce  con- 
tract of  in- 
demnity. 


(Formal  parts:  see  No.  822.) 

1.  This  Court  doth  order  that  the  plaintiff  be  at  liberty 
if  so  advised  to  amend  the  indorsement  on  the  writ  of  sum- 
mons herein  by  interlining  the  words  "  and  reciting "  after 
the  words  "  in  pursuance  of  "  and  before  the  words  "  the  said 
agreement,"  and  by  interlining  the  words  "  and  for  indemnity 
with  respect  thereto "  after  the  words  ''  upon  said  Lot  No. 
59  "  and  before  the  words  "  and  for  all  costs,"  or  otherwise  so 
as  to  make  the  said  indorsement  conform  to  the  prayer  of  the 
statement  of  claim. 

2.  And  this  Court  having  caused  an  account  to  be  taken 
of  the  amount  due  by  the  defendant  in  respect  of  the  mort- 
gage made  by  ,  the  payment  of  which  was  assumed 

(a)  Where  dower  is  released  by  fraudulent  deed:  see  Bank  of  Mont- 
real V.  Thomas,  2  B.  &  A.  502. 

Where  plaintiff  is  an  execution  creditor  a  sale  is  usually  ordered: 
/&.,  but  where  the  plaintiff  is  only  a  simple  contract  creditor  the  judg- 
ment is  confined  simply  to  setting  aside  the  deed:  Oliver  v.  McLaughlin, 
24  Ont.  41. 


LIEN   OR   CHARGE.  518 

by  the  defendant  as  in  the  pleadings  mentioned,  doth  find  that 
there  is  due  for  principal  money  $500  and  for  interest  $37.65, 
making  together  the  sum  of  $537.65. 

3.  And  this  Court  doth  order  and  adjudge  that  the  de- 
fendant do  forthwith  pay  into  Court  to  the  credit  of  this 
action,  subject  to  the  further  order  of  this  Court,  the  said  sum 
of  $537.65;  and  the  plaintiff  is  to  be  at  liberty  to  apply  upon 
notice  to  the  said  defendant  for  payment  out  of  the  said 
moneys  to  the  party  or  parties  entitled  as  he  may  be  advised. 

4.  And  this  Court  doth  further  order  and  adjudge  that  the 
plaintiff  do  recover  against  the  defendant  his  costs  of  this 
action  to  be  taxed. 


Lien  or  Charge. 

(Formal  parts:  see  No.  822.) 
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2.  This  Court  doth  declare  that  the  plaintiff  is  entitled  to  judgment  to 
and  hath  a  lien  upon  the  lands  and  premises  in  the  statement  enforce  a  lien 
of  claim  herein  mentioned  for  the  value  of  the  improvements 

put  upon  the  said  lands  and  premises  by  the  said  plaintiff,  as 
in  the  statement  of  claim  mentioned,  and  for  the  amount  of 
the  moneys  paid  by  the  said  plaintiff  upon  a  certain  mortgage 
upon  the  said  lands  and  premises  mentioned  in  the  said  state- 
ment of  claim,  and  for  the  costs  of  this  action,  and  doth  order 
and  adjudge  the  same  accordingly. 

3.  And  this  Court  doth  further  declare  that  the  plaintiff 
is  entitled  to  recover  from  the  defendant  the  full  amount  of 
moneys  or  money's  worth  expended  by  the  said  plaintiff  in  the 
support  and  maintenance  of  one  in  the  said  statement 
of  claim  mentioned  together  with  the  full  amount  of  his  (the 
plaintiff's)  lien  upon  the  said  lands  and  premises  and  the  costs 
of  this  action,  and  doth  order  and  adjudge  the  same  accord- 
ingly. 

4.  And  this  Court  doth  further  order  and  adjudge  that  it 
be  referred  to  the  Master  of  this  Court  at 

to  inquire  and  state:  (1)  What  is  due  to  the  plaintiff  in  re-  . 
spect  of  his  lien  aforesaid.      (2)   And  also  what  is  due  to 
the  said  plaintiff  for  and  in  respect  of  the  maintenance  of  the 
said  ,  and  to  tax  to  him  his  costs  of  this  action.    . 

F— 33 
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[Where  the  defendant  is  personally  liable :  5.  And  this  Court 
doth  further  order  and  adjudge  that  the  defendant  do  pay  to 
the  plaintiff  what  shall  be  found  due  to  him  on  the  taking  of 
the  accounts  aforesaid,  together  with  his  said  costs  forthwith 
after  the  confirmation  of  the  said  Master's  report.] 

6.  And  this  Court  doth  further  order  and  adjudge  that  in 
case  the  said  defendant  shall  make  default  in  paying  to  the 
plaintiff  the  amount  which  shall  be  found  due  to  him  in  re- 
spect of  his  said  lien  together  with  his  said  costs  as  aforesaid, 
the  said  Master  is  to  proceed  (3)  To  inquire  and  state  whether 
any  person  or  persons,  and  who  other  than  the  plaintiff,  ex- 
cept prior  mortgagees  (if  any),  has  or  have  any  lien,  charge 
or  incumbrance  upon  the  said  lands  and  premises,  and  he  is 
to  cause  such  persons  (if  any)  to  be  made  parties  defendant 
to  this  action  in  his  oflBce.  (4)  And  the  said  Master  is  to 
proceed  to  take  a  further  account  of  the  amount  due  to  the 
said  plaintiff  in  respect  of  his  said  lien  and  costs  and  also  of 
what  is  due  to  such  other  incumbrancer  or  incumbrancers  (if 
any)  for  principal  and  interest,  and  he  is  to  tax  to  them  their 
costs  of  this  action,  and  also  to  settle  their  priorities,  and  to 
appoint  a  time  and  place  for  the  payment  of  the  same  by  the 
defendant  within  one  month  after  the  making  of  his  report. 

7.  And  this  Court  doth  further  order  and  adjudge  that 
upon  the  defendant  paying  the  amount  which  the  said  Master 
shall  find  to  be  due  to  the  said  plaintiff  in  respect  of  hia  said 
lien  and  costs,  and  to  such  other  incumbrancer  or  incum- 
brancers (if  any)  of  what  shall  be  found  due  to  them  respec- 
tively at  such  time  and  place  as  the  said  Master  shall  appoint 
within  one  month  after  the  said  Master  shall  have  made  his 
report,  the  said  plaintiff  and  incumbrancers  (if  any)  do 
release  and  discharge  their  said  liens,  or  convey  and  assign  the 
said  premises  free  from  all  incumbrances  done  by  them,  and 
deliver  up  all  deeds  and  documents  in  their  respective  posses- 
sion or  power  relating  thereto  upon  oath  to  the  said  defendant 
or  to  whom  he  shall  appoint  or  enter  up  satisfaction  upon  the 
rolls  of  their  judgments,  as  the  case  may  require. 

8.  And  this  Court  doth  further  order  and  adjudge  that,  in 
default  of  the  said  defendant  making  such  payment  by  the 
time  aforesaid,  the  said  lands  and  premises  be  sold,  with  the 
approbation  of  the  said  Master,  and  the  purchasers  are  to  pay 
their  purchase  money  into  Court  to  the  credit  of  this  action 
subject  to  the  order  of  this  Court,  and  all  proper  parties  are 
to  join  in  the  conveyances  to  the  purchasers  as  the  said 
Master  shall  direct. 
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9.  And  this  Court  doth  further  order  and  adjudge  that 
the  purchase  money,  when  so  paid  in,  shall  be  applied :  First — 
In  payment  to  the  said  plaintiff  of  his  costs  of  this  action, 
together  with  subsequent  costs  to  be  taxed  by  said  Master,  or 
such  part  thereof  as  may  not  be  recovered  from  the  defendant 
under  the  order  hereinbefore  contained ;  Secondly,  in  payment 
to  the  plaintiff  of  the  amount  of  his  lien  or  such  part  thereof 
as  may  not  have  been  recovered  from  the  defendant  under 
the  order  for  payment  hereinbefore  contained,  and  to  such 
other  incumbrancer  or  incumbrancers  (if  any)  of  the  amount 
the  said  Master  shall  find  due  and  payable  to  them  respectively 
by  the  said  defendant  for  principal  money,  interest  and  costs 
(other  than  the  costs  of  the  plaintiff  as  aforesaid)  according 
to  their  priorities,  and  the  residue  of  the  purchase  money  (if 
any)  is  to  be  paid  to  the  said  defendant. 


(Formal  parts:  see  No.  822.)  ceo 

2.  This  Court  doth  declare  that  notwithstanding  the  regis- J"^??'®"* 
tration  of  the  discharge  of  the  mortgage  made  by  the  plaintiff  charge  of 

to  the  Company,  in  the  pleadings  mentioned,  the  mortgage>nd 

plaintiff  is  entitled  to  a  charge  under  the  said  mortgage  made  mortgage  to 
by  the  plaintiff  to  the  Company,  and  bearing  date  be  a  subsisting 

the  day  of  ,  upon  the  lands  in  question  in  security, 

this  action,  for  all  moneys  paid  by  him  or  on  his  behalf  ^ince 
the  death  of  M.S.,  deceased,  under  or  in  respect  of  the  said 
mortgage  in  priority  to  the  mortgage  given  by  the  defendant 
B.8.  to  the  defendant  C.j  for  $500  bearing  date  the  day 

of  ,  and  registered  the  day  of  , 

and  that  the  mortgage  to  the  Company  before  men- 

tioned notwithstanding  the  registration  of  such  discharge  is  a 
valid  and  subsisting  security  in  the  hands  of  the  plaintiff  for 
the  amount  of  such  charge  and  doth  order  and  adjudge  the 
same  accordingly. 

3.  And  this  Court  doth  further  order  and  adjudge  that  all 
necessary  inquiries  be  made,  accounts  taken,  costs  taxed,  un- 
der the  Company's  mortgage,  and  the  mortgage  made 
by  M.S.  to  the  plaintiff  in  the  pleadings  mentioned,  and  pro- 
ceedings had  for  redemption  or  foreclosure  of  the  premises 
in  question  in  this  action,  having  regard  to  the  declaration 
aforesaid,  and  that  for  these  purposes  this  cause  be  referred 
to  [the  Master  in  Ordinary  of  this  Court] . 

4.  And  this  Court  doth  not  see  fit  to  make  any  order  as  to 
the  costs  of  this  action  up  to  and  inclusive  of  this  judgment, 
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but  doth  order  and  adjudge  that  the  subsequent  costs  shall  be 
in  the  discretion  of  the  said  Master  and  paid  as  he  shall  direct 
{or  as  may  ie  ordered). 


Married  Women. 

(Formal  parts:  see  No.  822.) 
880 
Form  of  judg-        j_  rpj^-    q^^^^  ^j^^^j^  ^^^^^  ^^^  adjudge  that  the  plaintiff 

ment  against      ^  .  n,,i,n  •,    ii        i 

a  married        do  recovcr  $  and  costs  to  be  taxed  against  the  de- 

woman,  (a),  fendant  M.W.  (the  married  woman),  such  sum  and  costs  to 
be  payable  out  of  the  separate  property  of  the  said  M.W.,  as 
hereinafter  mentioned  and  not  otherwise. 

2.  And  this  Court  doth  further  order  and  adjudge  that 
execution  hereon  be  limited  to  the  separate  property  of  the 
defendant  M.W.,  which  she  is  now  or  may  hereafter  be  en- 
titled to,  not  subject  to  any  restriction  against  anticipation 
(unless  by  reason  of  sec.  21  of  "  The  Married  Woman's 
Property  Act  "  (b)  such  property  shall  be  liable  to  execution 
notwithstanding  such  restriction)  and  to  any  property  which 
the  said  M.W.  may  at  any  time  hereafter  while  discovert  be 
possessed  of  or  entitled  to. 


884 

Another  form.        j,  rpj^jg  Court  doth  order  and  adjudge  that  the  plaintiff  do 
recover  $  ,  out  of  the  separate  property  of  the  de- 

fendant M.W.  to  which  she  is  now  or  may  hereafter  become 
entitled,  not  subject  to  any  restriction  against  anticipation,  or 
which  by  reason  of  sec.  21  of  "  The  Married  Women's  Prop- 
erty Act"  shall  be  liable  to  execution  notwithstanding  such 
restriction,  or  out  of  any  property  which  the  said  defendant 
M.W.  may  at  any  time  hereafter  while  discovert  be  possessed 
of  or  entitled  to. 


Where  money  is  ordered  to  he  paid  into  Court  hy  a  married 
woman,  there  should  he  first  a  personal  order  for  her  to  pay 
the  money  in,  followed  hy  the  following  clause: — 

"  But  in  default  of  payment  as  aforesaid  execution  as 
against  the  said  defendant  M.W.  is  to  be  limited  to  the 
separate  property  of  the  said  defendant  M.W.  not  subject,  &c., 
&c.,  as  above,  (c) 

(a)  See  Scott  v.  Morley,  20  Q.  B.  D.  120. 

(ft)  R.  S.  O.  1897   c.  163. 

(c)    See  Boyd  v.  Robinson,  Ch.  D.,    Jany.,   1891. 
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Mechanics'  Liens. 

{Formal  parts:  see  No.  825.) 


885 


This  action  coming  on  for  trial  before  His  Honour  enfor^^mech- 

,  Judge  of  thel  County  Court  of  the  County  of  ,  anics'  lien 

pursuant  to  section  33  of  the  Kevised  Statutes  of  Ontario,  ^^^^°^* '"' 
1897,  chapter  153,  being  "  The  Mechanics'  and  Wage-Earners' 
Lien  Act,"  on  the  day  of  ,  in  presence  of 

counsel  for  all  parties  (or  as  may  he),  upon  opening  of  the 
matter  and  upon  hearing  the  evidelice  adduced,  and  what  was 
alleged  by  counsel  for  the  plaintiff  and  for  the  above-named 
defendants : — 

1.  Thia  Court  doth  declare  that  the  plaintiff  is  entitled  to 
a  lien  under  the  Mechanics'  and  Wage-Earners'  Lien  Act 
upon  all  the  estate,  right,  title,  and  interest  of  the  defendant 
M.R.  (oiuner),  in  the  lands  hereinafter  described  [under  the 
lease  to  her  from  the  defendants  A.M.  and  J.M.,  bearing  date 
the  day  of  ,]  which  said  land  may  be  more 
particularly  described  as  follows: — (describe  it  with  sufficient 
predsion  for  registration  purposes).  [If  so,  and  also  upon 
all  the  estate,  right,  title,  and  interest  of  the  said  defendants 
A.M.  and  J.M.  in  the  said  lands  above  described  (under  lease 
from  one  CD.,  dated  the  day  of  ,  19  ^ 
and  registered  in  the  Eegistry-  Office  of  the  of  , 
as  Number  )  ]  for  the  sum  of  $  and  $  for 
costs  of  lien,  and  the  sum  of  $  ,  being  the  taxed  costs 
of  this  action  under  the  said  Act,  making  in  all  the  sum  of 
$1,223.74. 

2.  And  this  Court  doth  order  and  adjudge  that  upon  the 
defendants  M.E.,  A.M.,  and  J.M.,  or  any  or  either  of  them 
paying  into  Court  to  the  credit  of  this  action  the  said  sum  of 
$1,223.74  on  or  before  the  day  of  ,  A.D. 
19  ,  the  lien  of  the  plaintiff  for  the  said  sum  upon  the  re- 
spective estates  and  interests  in  the  said  lands  of  the  said  de- 
fendants be  and  the  same  is  hereby  vacated  and  discharged,  and 
the  said  moneys  so  paid  into  Court  are  to  be  paid  out  to  the 
plaintiff  in  payment  of  his  said  lien. 

3.  But  in  case  the  said  defendants  M.R.,  A.M.,  and  J.M., 
shall  make  default  in  paj'ment  of  the  said  moneys  into  Court 

(d)  For  another  form  see  Form  13  in  the  Schedule  to  the  Me- 
chanics' and  Wage-Earners'  Lien  Act,  R.  S.  O.  1897,  c.  153. 
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as  aforesaid,  this  Court  doth  further  order  and  adjudge  that 
all  the  estate,  right,  title  and  interest  of  the  said  defendant 
M.R.,  and  of  the  defendants  A.M.  and  J.M.  respectively,  in 
the  said  lands  be  sold  with  the  approbation  of  [  the  Master  in 
Ordinary  of  this  Court] ,  and  that  the  purchase  money  be  paid 
into  Court  to  the  credit  of  this  action,  and  that  all  proper 
parties  do  join  in  the  assignments  and  conveyances  as  the  said 
[Master]  shall  direct. 

4.  And  this  Court  doth  further  order  and  adjudge  that 
the  said  purchaoe  moneiy  be  applied  on  or  towards  payment  of 
the  plaintiff's  said  claim,  with  subsequent  interest  and  sub- 
sequent costs  to  be  computed  and  taxed  by  the  said  Master,  as 
the  said  [Master]  shall  direct. 

5.  And  this  Court  doth  further  order  and  adjudge  that  in 
case  the  said  purchase  money  shall  be  insufficient  to  pay  in 
full  the  plaintiff's  said  claim  the  defendant  M.E.  do  pay  to 
the  plaintiff  the  amount  remaining  due  to  him  forthwith  after 
the  same  shall  have  been  ascertained  by  the  said  Master. 

6.  And  this  Court  doth  declare  that  the  defendant  M.R. 
is  entitled  in  pursuance  of  the  undertaking  in  the  pleadings 
and  in  the  evidence  mentioned  to  be  indemnified  against  the 
said  sum  of  $1,225.74  by  the  defendants,  A.M.  and  J.M.,  and 
doth  order  and  adjudge  the  same  accordingly. 

7.  And  this  Court  doth  further  order  and  adjudge  that 
the  said  defendants  A.M.  and  J.M.  do  forthwith  pay  to  the 
defendant  M.R.  her  costs  of  this  action,  which  are  hereby 
fixed  at  $40.00. 

8.  And  this  Court  doth  further  order  and  adjudge  that 
upon  the  said  defendants  A.M.  and  J.M.  paying  the  said  sum 
of  $1,225.74  into  Court  to  the  credit  of  this  action,  and  the 
said  sum  of  $40.00  to  the  said  M.R.  for  her  said  costs,  the  said 
defendants  A.M.  and  J.M.  shall  be  deemed  to  have  satisfied 
and  discharged  all  liability  to  indemnify  the  said  defendant 
M.R.  against  the  said  claim  of  the  plaintiff,  but  in  default  of 
the  said  defendants  making  such  payments  this  Court  doth 
reserve  to  the  said  M.R.  leave  to  apply  for  such  further  relief 
as  against  her  co-defendants  or  any  or  either  of  them  as  she 
may  be  advised. 

9.  And  this  Court  doth  further  order  and  adjudge  that 
this  action  be  and  the  same  is  hereby  dismissed  as  against 
the  defendant  M.R.  without  costs. 
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Patent. 

{Formal  parts:  see  No.  822.)  SSS 

2.  This  Court  doth  declare  that  the  several  patents  men- Jj^^g^^nt^o^ 
tioned  in  paragraph  2  of  the  plaintiffs'  statement  of  claim  declaring 
herein  dated  respectively:  the  29th  day  of  March,  1889;  the  patent  and 
30th  day  of  April,  1889 ;  the  2nd  day  of  September,  1889 ;  and^ofd. 

the  23rd  day  of  July,  1890,  granted  by  Her  late  Majesty 
Queen  Victoria  as  represented  by  the  Superintendent- General 
of  Indian  Affairs  under  the  great  seal  of  Canada  respectively, 
whereby  Her  Majesty  purported  to  grant  the  following  lands, 
namely: — (describe  them)  were  and  are  ultra  vires  of  the  said 
Dominion  of  Canada  and  are  null  and  void  as  against  the 
above-named  defendants  and  doth  order  and  adjudge  the  same 
accordingly. 

3.  And  this  Court  doth  further  declare  that  the  several 
deeds  and  conveyances  herein  mentioned,  all  of  which  are  made 
to  the  plaintiffs  and  are  registered  in  the  Eegistry  Office  for 
the  District  of  in  book  [one  for  general  registration], 
namely: — Deed  from  dated  the  day  of  ,•  regis- 
tered as  number  ;  deed  from  dated  the  day  of 
registered  as  number       ;  deed  from        dated  the  day  of 

,  registered  as  number  ,  &c.,  referred  to  in  the  2nd  and 
3rd  paragraphs  of  the  plaintiffs'  statement  of  claim,  are  in  so 
far  as  the  said  deeds  refer  to  the  lands  and  premises  herein- 
before described  null  and  void  as  against  the  defendants,  and 
doth  order  and  adjudge  the  same  accordingly. 


Partition  or  Sale. 

Form  of  Judgment  for  Partition  or  Sale.     (Rule  956.) 
[Title,  Date,  &c.,  as  in  No.  822  or  902.1 

1.  Upon  the  application  of  the  above-named  plaintiff  in  Judgment  for 
the  presence  of  the  solicitor  for  the  defendant  [or,  no  one  ap-  ^a]e*'*Ta)  °^ 
pearing  for  the  defendant,  although  duly  notified  as  by  alfi-^^^" 

davit  filed  appears]  and  upon  hearing  read  the  affidavits  and 
papers  filed,  and  what  was  alleged  by  the  solicitor  for  [the 
applicant  or  all  parties]. 

2.  It  is  ordered  and  adjudged  that  all  necessary  inquiries 
be  made,  accounts  taken,  costs  taxed,  and  proceedings  had  for 

(c)  Con.  Rules  1897,  Form  158. 
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the  partition  or  sale  of  the  lands  and  premises  in  the  said 
affidavits  mentioned,  and  for  the  adjustment  of  the  rights 
of  all  parties  interested  therein,  or  for  a  partition  of  part 
and  sale  of  the  remainder  of  the  said  lands  as  may  be  most 
for  the  interest  of  the  parties  entitled  to  share  therein  by  the 
Master  of  the  Supreme  Court  of  Judicature  at 

3.  And  it  is  further  ordered  and  adjudged  that  the  said 
lands,  or  such  part  thereof  as  the  said  Master  shall  think  fit, 
be  sold,  with  the  approbation  of  the  said  Master,  freed  from 
the  claims  of  such  of  the  incumbrancers  thereon  (if  any) 
whose  claims  were  created  by  parties  entitled  to  the  said  lands 
before  the  death  of  the  said  testator  [or,  intestate]  as  shall 
have  consented  to  such  sale,  and  subject  to  the  claims  of  such 
of  them  as  shall  not  have  consented  [and  freed  also  from  the 
dower  of  or  as  the  case  may  he],  and  that  the  said  Master 
do  execute  the  conveyances  on  behalf  of  such  of  the  infant 
parties  as,  by  reason  of  their  tender  years,  are  unable. to  ex- 
ecute the  same,  and  that  the  purchasers  do  pay  their  purchase 
monev  into  Court  to  the  credit  of  this  action,  subject  to  the 
order  of  this  Court. 

4.  And  it  is  further  ordered  and  adjudged  that,  in  the 
event  of  a  partition  of  the  whole  of  the  said  land,  or  in  the 
event  of  a  partition  of  a  part  and  the  proceeds  of  the  sale  of 
the  remainder  being  insufficient  to  pay  the  costs  in  full,  the 
costs,  or  so  much  thereof  as  remains  unpaid,  be  borne  and 
paid  by  the  said  parties  according  to  their  shares  and  inter- 
ests in  the  said  lands  [if  there  he  any  infant  parties  inter- 
ested in  the  estate  add  and  that  the  proportion  of  the  said 
costs  payable  by  the  infant  parties  respectively  be,  and  the 
same  is  hereby  declared  to  be,  a  lien  on  their  respective  shares, 
and  that  the  plaintiff  do  pay  the  guardian  of  the  infant  de- 
fendant his  costs  of  this  action  and  that  the  same  be  added  to 
his  own  costs]. 

(Conclude  as  in  No.  802,  except  the  memorandum  as  to 
costs.) 

Con.  Rules,  1888,  Form  186. 


HS» 


Eeplevin. 

(Formal  parts:  see  No.  822.) 


Judgment  for         2.  This  Court  doth  order  and  adjudge  that  the  plaintiff 
replevin  ac  °    recover  nothing  against  the  defendants. 

of°''oSiVre'"'"        ^-  ^^^  *^^^  ^^^^  ^^*^^  further  order  and  adjudge  that 
ple^vied.^  ^^'      the  defendant  J.W.,  have  a  return  of  the  [pianoforte]  and 
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other  goods  and  chattels  replevied  by  the   Sheriff  of  the 

County  of  and  mentioned  in  the  third  paragraph  of 

the  statement  of  claim  herein  to  hold  to  him  irrepleviable 
forever. 

4.  And  this  Court  doth  further  order  and  adjudge,  if  the 
said  goods  and  chattels  are  not  forthwith  returned  to  the  said 
defendant,  that  the  said  defendant  do  recover  against  the 
plaintiff  the  sum  of  $  damages,  the  value  of  his  interest 
in  said  goods. 

5.  And  this  Court  doth  further  order  and  adjudge  that 
the  defendants  recover  from  the  plaintiff  their  costs  of  this 
action  to  be  taxed. 


Specific  Performance. 

(Formal  parts:  see  No.  832.) 

2.  That  the  agreement  dated  the  23rd  day  of  January,  Judgment  for 
1899,  in  the  pleadings  mentioned  constituted  a  binding  con- 1^®^^^°^^^' 
tract  between  the  plaintiff  and  the  defendant  for  the  sale  by  account  taken, 
the  defendant  to  the  plaintiff  of  all  the  land  and  premises 

in  the  pleadings  mentioned,  for  the  price  or  sum  of  $1,300 
payable  as  follows:  $100  in  cash  and  the  balance  of  $1,200 
to  be  secured  by  a  mortgage  in  statutory  form,  dated  the 
day  of  to  be  made  by  the  plaintiff  as  mortgagor  with 

bar  of  dower  in  favour  of  defendant  as  mortgagee,  securing 
the  said  sum  of  $1,200  on  the  property  in  question  for  a  term 
of  five  years  from  the  date  thereof  with  interest  thereon  at 
the  rate  of  five  per  cent,  per  annum  payable  half  yearly  on 
the  fifth  days  of  November  and  May  in  each  and  every  year 
until  the  principal  money  is  fully  paid  and  satisfied,  with 
adjustment  of  insurance,  taxes,  interest,  water  rates,  &c.,  as 
of  the  fifth  day  of  May,  19  ;  and  that  the  same  ought  to  be 
specifically  performed  and  carried  into  effect,  and  doth  order 
and  adjudge  the  same  accordingly. 

3.  And  this  Court  having  caused  an  account  to  be  taken 
of  the  amount  now  due  and  payable  by  the  plaintiff  in  respect 
of  his  purchase  money  for  the  said  lands  after  deducting 
therefrom  the  rents  received  by  the  defendants  for  the  said 
premises  up  to  and  inclusive  of  the  1st  day  of  ISTovember  next, 
and  the  taxes  on  the  said  premises  paid  by  the  defendant,  doth 
find  that  there  is  due  from  the  plaintiff  to  the  defendant  upon 
the  footing  of  such  account  the  sum  of  $75.68. 
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4.  And  this  Court  having  caused  the  plaintiff's  costs  of 
this  action  to  be  taxed  the  same  are  found  to  amount  to  the 
sum  of  $1C8.93,  and  after  deducting  therefrom  the  said  sum 
of  $75.68  so  found  due  to  the  defendant,  there  remains  due 
to  the  plaintiff  the  sum  of  $93.25. 

5.  And  this  Court  doth  further  order  and  adjudge  that 
the  defendants  do  forthwith  execute  and  deliver  a  proper  con- 
veyance of  the  said  lands  comprised  in  said  agreement  to  the 
plaintiff,  and  that  the  said  plaintiff  do  execute  and  deliver  to 
the  defendant  a  mortgage  upon  the  said  lands  to  secure  the 
balance  of  the  said  purchase  money  being  the  sum  of  $1,200, 
with  interest  thereon  from  the  5th  day  of  November  now  next, 
in  accordance  with  the  said  agreement;  such  deed  and  mort- 
gage to  be  settled  by  [the  Senior  Eegistrar  of  this  Court]  in 
case  the  parties  differ  about  the  same. 

6.  And  this  Court  doth  further  order  and  adjudge  that 
the  defendant  do  forthwith  pay  to  the  plaintiff  the  said  sum 
of  $93.25. 


Judgment  for 
specific  per- 
formance— 
Purchase 
money  pay- 
able in  instal- 
ments—Ac- 
count taken ; 
rescission  in 
default. 


{Formal  parts:  see  No.  822.) 

2.  This  Court  doth  declare  that  the  plaintiff  is  entitled  to 
have  the  agreement  in  the  statement  of  claim  mentioned  speci- 
fically performed  by  the  defendants,  and  doth  order  and  ad- 
judge the  same  accordingly. 

3.  And  this  Court  having  caused  an  account  to  be  taken 
of  the  amount  overdue  and  payable  to  the  plaintiff  in  respect 
of  the  purchase  money  of  the  land  in  question  under  the  said 
agreement  up  to  the  nineteenth  day  of  November  next,  being 
the  day  appointed  for  payment  thereof  as  hereinafter  directed, 
doth  find  the  same  amounts  to  the  sum  of  one  hundred  dollars. 

4.  And  upon  the  said  defendants  or  either  of  them  paying 
the  said  sum  of  one  hundred  dollars,  together  with  the  plain- 
tiff's costs  of  this  action,  which  have  been  taxed  at  the  sum 
of  fifty-four  dollars  and  seven  cents  (unless  the  said  costs 
are  sooner  paid  as  hereinafter  directed)  to  the  said  plaintiff 
on  or  before  the  nineteenth  day  of  November  next,  and  upon 
the  said  defendants  or  either  of  them  from  time  to  time  pay- 
ing to  the  plaintiff  the  residue  of  the  said  purchase  money 
with  interest  as  the  same  shall  fall  due  and  payable  according 
to  the  terms  of  the  said  agreement,  that  is  to  say,  the  sum  of 
two  hundred  dollars  on  the  nineteenth  day  of  April  one 
thousand    nine    hundred;     one    hundred    and    ninety-two 
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dollars  on  the  nineteenth  day  of  April  one  thousand 
nine    hundred    and  ;    one    hundred    and    eighty- 

four  dollars  on  the  nineteenth  day  of  April  one  thousand 
nine  hundred  and  ;  one  hundred  and  seventy-six  dollars 
on  the  nineteenth  day  of  April  one  thousand  nine  hundred 
and  ;  one  hundred  and  sixty-eight  dollars  on  the  nine- 
teenth day  of  April  one  thousand  nine  hundred  and  ; 
or  in  case  the  nineteenth  day  of  April  in  any  of  such  years 
shall  fall  upon  a  legal  holiday  then  upon  the  payment  due 
upon  such  day  being  paid  on  the  next  juridical  day  thereafter 
this  Court  doth  order  and  adjudge  that  the  plaintiff  do  con- 
vey and  assure  the  said  lands  to  the  defendants  or  to  whom 
they  shall  appoint  by  a  good  and  sufficient  conveyance  accord- 
ing to  the  terms  of  the  said  agreement,  such  conveyance  to  be 
at  the  expense  of  the  said  defendants,  and  to  be  settled  by  the 
[Master  of  this  Court  at  ]  in  case  the  parties  differ 
about  the  same,  and  deliver  up  on  oath  all  deeds  and  writings 
in  his  power  relating  to  the  said  lands  to  which  the  said  de- 
fendants shall  be  entitled,  to  the  said  defendants  or  to  whom 
they  may  appoint. 

5.  But  in  default  of  the  said  defendants  making  such  pay- 
ments or  any  of  them  by  the  time  hereinbefore  limited  for 
the  payment  of  the  same  this  Court  doth  order  and  adjudge 
that  the  said  agreement  be  rescinded  and  that  the  defendants 
do  thereafter  forthwith  deliver  up  to  the  plaintiff  possession 
of  the  said  lands,  or  such  part  thereof  as  they  may  be  then 
in  possession  of. 

6.  And  this  Court  doth  further  order  and  adjudge  that 
the  defendants  do  forthwith  pay  to  the  plaintiff  the  sum  of 
$54.07  as  and  for  his  costs  of  this  action  up  to  and  inclusive 
of  this  judgment. 


(Formal  parts:  see  No.  822.) 

2.  This   Court  doth  declare  that  the  agreement  in  the  Judgment- 
pleadings  mentioned  ought  to  be  specifically  performed  and  1^!^'^^°^  p^'" 
carried  into  execution,  and  that  the  defendant  has  accepted  Title  accepted 
the  title  of  the  said  lands  and  premises  in  the  pleadings  "T^^'"*  °^  ^^^' 

±-         -I  1  •       7-1  T-7-  -1    •      ,1         1    .    ,•«.     ^       ,.,   fe,  chase  money 

mentioned  as  shewn  m  E.H.,  and  m  the  plaintiff  as  entitled  to  be  secured 
under  contract  to  purchase  the  same  from  said  E.H.,  which  ^y  moi"tgage. 
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title  is  subject  to  incumbrances  to  A.B.  and  CD.  created  by 
the  said  E.H.,  and  those  claiming  under  him,  which  are  to 
Ije  dealt  with  as  hereinafter  mentioned  and  doth  order  and 
adjudge  the  same  accordingly. 

3.  And  an  account  having  been  taken  of  the  amount  over- 
due by  the  defendant  to  the  plaintiff  for  principal  money  and 
interest  from  the  1st  day  of  March,  1900,  under  the  terms 
of  the  said  contract  there  is  due  at  the  date  of  this  judgment 
for  principal  money  the  sum  of  $14,000,  and  for  interest  at 
six  per  cent,  per  annum,  [and  interest  on  interest  in  arrear 
at  the  same  rate]  up  to  the  date  hereinafter  appointed  for 
payment  the  sum  of  $2,110.47,  the  said  sums  together  mak- 
ing the  sum  of  $16,110.47. 

4.  And  upon  the  defendant  on  the  29th  day  of  May, 
1902,  between  the  hours  of  ten  o'clock  in  the  forenoon  and 
three  o'clock  in  the  afternoon  paying  to  the  plaintiff  or  to 
whom  he  may  appoint  at  the  office  of  Messrs.  number 

Street,  Toronto,  the  said  last-mentioned  sum  of 
$16,110.47,  together  with  his  costs  hereinafter  mentioned 
unless  the  same  shall  have  been  sooner  paid,  and  upon  his 
delivering  at  the  same  time  and  place  the  mortgages  for  the 
remaining  instalments  of  purchase  money,  as  provided  by  the 
said  agreement,  with  interest  as  the  same  shall  fall  due  and 
payable  according  to  the  terms  of  the  said  agreement  in  the 
pleadings  mentioned ;  this  Court  doth  order  and  adjudge  that 
the  plaintiff  do  convey  and  assure  or  cause  to  be  conveyed 
and  assured  the  said  lands  and  premises  to  the  defendant  or 
to  whom  he  shall  appoint  in  accordance  with  the  said  agree- 
ment, such  mortgages  and  conveyance  to  be  settled  by  the 
[Senior  Eegistrar  of  this  Court]  in  case  the  parties  differ 
about  the  same,  and  in  which  all  proper  parties  are  to  join 
as  the  said  [Eegistrar]  shall  direct,  and  the  plaintiff  or  whom 
he  may  appoint  is  to  be  entitled  as  mortgagee  to  retain  the 
deeds  and  writings  relating  to  the  said  lands  and  premises  in 
his  or  their  possession  or  power  during  the  currency  of  the 
said  mortgages. 

5.  And  this  Court  doth  further  order  and  adjudge  that 
the  defendant  do  pay  to  the  plaintiff  his  costs  of  this  action 
forthwith  after  taxation  thereof. 

6.  But  in  default  of  the  defendant  making  such  payment 
and  delivering  such  mortgages  within  the  time  above  limited 
the  plaintiff  is  to  be  at  liberty  to  apply  to  this  Court  for  such 
further  relief  as  he  may  be  advised. 


SPECIFIC   PEKFORMANCE.  525 

(Formal  parts:  see  No.  823.) 

892 

This  Court  doth  declare  that  the  plaintiff  is  entitled  to  Judgment  for 
have  the  agreement  for  the  purchase  of  the  lands  mentioned  formance— 
in  the  plaintiff's  statement  of  claim  specifically  performed  Reference  as 
in  case  the  plaintiff  can  make  a  good  title  to  the  said  lands,  *'°  t'*^^- 
and  doth  order  and  adjudge  the  same  accordingly. 

3.  And  this  Court  doth  further  order  and  adjudge  that 
it  be  referred  to  the  [Master  in  Ordinary  of  this  Court]  to 
inquire  and  state  whether  the  plaintiff  can  make  a  good  title 
to  said  lands. 

4.  And  this  Court  doth  further  order  and  adjudge  that 
the  defendant  do  pay  to  the  plaintiff  his  costs  of  this  action 
up  to  and  inclusive  of  this  judgment  forthwith  after  taxation 
thereof. 

5.  And  this  Court  doth  reserve  further  directions  and  the 
question  of  subsequent  costs  until  after  the  said  Master  shall 
have  made  his  report. 


(Formal  parts:  see  No.  822.) 

2.  This  Court  doth  declare  that  the  contract  for  the  sale  Judgment  for 
of  the  lands  and  premises  in  the  statement  of  claim  mentioned  f^^'ance^ 
by  the  plaintiff  to  the  defendant  ought  to  be  specifically  per-  Purchaser  in 
formed,  and  doth  order  and  adjudge  the  same  accordingly.  p°s8®^^'0""" 

xtciGrGncG  «s 

3.  And  this  Court  doth  further  order  and  adjudge  that  *»  title, 
it  be  referred  to  the  Master  of  this  Court  at  to  inquire 

and  state  whether  a  good  title  can  be  made  to  the  lands  and 
premises  in  question  in  this  action,  having  regard  to  the 
agreement  for  sale  in  the  statement  of  claim  mentioned. 

4.  And  in  case  it  shall  appear  that  a  good  title  can  be 
made  by  the  plaintiff,  the  said  Master  is  to  take  an  account 
of  what  is  due  to  the  plaintiff  for  purchase  money  and  inter- 
est thereon  according  to  the  terms  of  the  said  agreement,  and 
to  tax  to  the  plaintiff  his  costs  of  this  action. 

5.  And  upon  the  said  defendant  paying  to  the  plaintiff 
the  amount  (if  any)  so  to  be  found  due  by  the  said  Master 
for  purchase  money,  interest  and  costs,  within  one  month 
after  the  said  Master  shall  have  made  his  report  at  such 
time  and  place  as  the  said  Master  shall  appoint;  this  Court 
doth  order  and  adjudge  that  the  plaintiff  do  execute  a  proper 
conveyance  of  the  said  lands  and  premises  to  the  defendant 
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or  to  Avhom  he  may  appoint  (according  to  the  terms  of  the 
said  agreement)  which  conveyance  is  to  be  settled  by  the 
said  Master  in  case  the  parties  differ  about  the  same,  and 
deliver  to  the  defendant  upon  oath  all  deeds  and  writings  in 
his  custody  relating  exclusively  to  the  said  lands  and  premises. 

6.  And  in  case  the  defendant  shall  make  default  in  paying 
such  amount  so  to  be  found  due  from  him  as  aforesaid  with- 
in the  time  aforesaid ;  this  Court  doth  further  order  and  ad- 
judge that  the  said  contract  be  and  the  same  is  hereby  re- 
scinded, and  that  the  defendant  do  forthwith  thereafter  upon 
service  hereof  deliver  up  to  the  plaintiff  or  to  whom  he  may 
appoint  possession  of  the  lands  and  premises  in  question 
herein,  and  that  the  said  Master  do  inquire  and  state  what 
the  said  defendant  should  pay  to  the  plaintiff  as  and  for  oc- 
cupation rent  of  the  said  premises  since  the  defendant  was 
let  into  possession  thereof  under  the  said  agreement,  and  that 
the  defendant  do  pay  the  same  to  the  plaintiff  together  with 
the  costs  of  this  suit  forthwith  after  the  said  Master  shall  have 
ascertained  the  amount  so  to  be  paid. 

7.  And  in  the  event  of  the  said  Master  finding  that  a 
good  title  cannot  be  made  to  the  said  lands  and  premises; 
this  Court  doth  order  and  adjudge  that  the  said  Master  do 
inquire  and  state  what  sum  the  defendants  should  pay  the 
plaintiff  as  and  for  occupation  rent  of  the  said  lands  and 
premises  from  the  time  he  was  so  let  into  possession,  and 
that  the  defendant  do  pay  the  same  to  the  plaintiff  after 
deducting  therefrom  his  costs  of  this  action  to  be  taxed  fortn- 
with  after  the  said  Master  shall  have  made  his  report  ascer- 
taining the  amount  so  to  be  paid,  and  do  also  within  14  days 
after  the  said  Master  shall  have  made  his  report  upon  service 
hereof  deliver  up  to  the  plaintiff  or  to  whom  he  may  appoint 
possession  of  the  said  lands  and  premises:  and,  in  such  event 
this  Court  doth  further  order  and  adjudge,  that  upon  the 
said  defendant  so  delivering  up  possession  and  paying  the 
balance,  if  any,  found  by  the  said  Master  to  be  due  to  the 
said  plaintiff  as  and  for  occupation  rent  after  deducting  the 
defendant's  costs  of  this  action  as  aforesaid,  the  said  action 
be  and  the  same  is  hereby  dismissed.  And  in  case  any  bal- 
ance shall  be  found  due  to  the  said  defendant  for  his  costs 
after  setting  off  the  amount  (if  any)  which  may  be  found 
due  by  the  defendant  to  the  plaintiff  for  occupation  rent; 
this  Court  doth  order  and  adjudge  that  the  plaintiff  do  pay 
the  same  to  the  said  defendant  forthwith  after  the  said  ]\Ias- 
ter  shall  have  made  his  report. 
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Succession  Duty. 


{Formal  parts:  see  No.  822.)  laozi. 

2.  This  Court  doth  declare  that  the  plaintiff  as  repre- Judgment 

_-^ ,  ,  I'll       T       ;  •  1       J_       ClcClttllllg 

senting  His  Majesty  the  King  is  entitled  to  succession  duty  succession 
upon  the  moneys  referred  to  in  the  pleadings  and  upon  the  duty  payable, 
interest  accrued  thereon  up  to  the  date  of  the  death  of  D.S., 
in  the  pleadings  mentioned,  and  doth  order  and  adjudge  the 
same  accordingly. 

3.  And  an  account  having  been  taken  of  the  amount  of 
such  succession  duty  this  Court  doth  find  that  the  same 
amounts  to  the  sum  of  $45,240.  (a) 

4.  And  this  Court  doth  further  order  and  adjudge  that 
the  defendants  do  pay  to  the  plaintiff  the  costs  of  this  action 
forthwith  after  taxation  thereof. 


Trade  Maek. 

{Formal  parts :  see  No.  822.] 

2.  This  Court  doth  order  and  adjudge  that  the  defendants,  Judgment  re- 
their  servants,  workmen,  and  agents,  be  and  they  are  hereby  {^[ngemenT'of 
perpetually  restrained  from  stamping  or  impressing  on  boxes  trade  mark, 
containing  paper  collars  sold  by  or  for  them,  and  from  at- 
taching or  affixing  to  boxes  containing  paper  collars  any 
labels  or  tickets  having  stamped  or  impressed  thereon,  and 
from  selling  or  exposing  for  sale  or  causing  to  be  sold  or  ex- 
posed for  sale  any  boxes  containing  paper  collars  and  having 
applied  or  attached  thereto,  the  fraudulent  and  counterfeit 
mark  or  stamp  comprised  of  and  containing  the  device,  em- 
blem or  representation  of  a  comet  or  any  other  mark  or  stamp 
in  imitation  or  counterfeit  of  the  mark  or  stamp  used  by  the 
plaintiff  on  the  boxes  containing  the  paper  collars  manufac- 
tured by  the  plaintiffs  or  any  mark  or  stamp  contrived  or  de- 
vised or  calculated  or  intended  to  mislead  or  entrap  unwary 
purchasers  or  others  into  purchasing  the  paper  collars  con- 
tained in  boxes  bearing  such  imitation  or  counterfeit  marks 
or  stamps  as  or  for  paper  collars  of  the  genuine  manufacture 
of  the  plaintiff. 

(fl)   If  granted,  an  order  for  payment  of  the  amount  may  be  in- 
serted here. 
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3.  This  Court  doth  further  order  and  adjudge  that  the 
defendants  do  forthwith  pay  to  the  plaintiff  the  sum  of 
dollars,  being  the  profits  realized  by  the  said  defendants  from 
the  sale  of  the  paper  collars  sold  by  them  and  contained  in 
boxes  having  the  said  counterfeit  mark  or  stamp  attached 
thereto. 

4.  This  Court  doth  further  order  and  adjudge  that  the 
said  defendants  do  forthwith  destroy  all  the  labels  now  in 
their  possession  or  under  their  control  which  are  counterfeits 
of  the  plaintiffs'  said  trade  mark. 

5.  And  this  Court  doth  further  order  and  adjudge  that 
the  defendants  do  within  one  week  after  the  service  of  this 
judgment  on  them  or  their  solicitor,  or  his  agents,  make  and 
file  a  full  and  sufficient  affidavit  specifying  what  and  how 
many  of  the  labels  which  are  counterfeits  of  the  plaintiffs' 
said  trade  mark  were  in  the  possession  or  under  the  control 
of  the  defendants  on  the  16th  day  of  April,  19  ,  and  where 
the  same  are  at  the  time  such  affidavit  is  sworn  and  if  the 
said  counterfeit  labels  or  any  of  them  have  been  destroyed  the 
time,  place,  and  mode  of  such  destruction.    - 

6.  And  this  Court  doth  further  order  and  adjudge  that 
the  defendants  do  pay  to  the  plaintiff  his  costs  of  this  action 
forthwith,  after  taxation  thereof. 


Wills. 


{Formal  parts:  see  No.  822.) 

.Judgment—  2.  This  Court  doth  declare  that  the  will  of  the  testator 

wiU-OrS    ill  the  pleadings  named,  dated  the  day  of  is  well 

ing  probate  to  proved,  and  that  the  same  ought  to  be  established,  and  the 

issue.  trusts  thereof  performed  and  carried  into  execution  [except 

so  far  as  they  are  void  under  The  Mortmain  and  Charitable 

Uses  Act,  1902,  as  hereinafter  declared]  and  doth  order  and 

adjudge  the  same  accordingly. 

3.  [And  this  Court  doth  further  declare  that  the  chari- 
table gifts  in  said  will  bequeathed,  are  null  and  void  as  being 
contrary  to  the  said  Mortmain  and  Charitable  Uses  Act,  1902, 
except  the  devise  in  favour  of  which  is  hereby  de- 

clared to  be  a  good  and  valid  devise  (as  the  case  may  he),  and 
doth  order  and  adjudge  the  same  accordingly.] 
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4.  And  this  Court  doth  further  order  and  adjudge  that 
the  proper  Court  in  that  behalf  do  grant  probate  of  the  said 
will  to  the  executors  named  therein. 

5.  And  this  Court  doth  further  order  and  adjudge  that 
all  parties  are  entitled  to  be  paid  their  costs  of  this  action, 
those  of  the  defendants  the  (executors)  as  between  solicitor 
and  client,  out  of  that  part  of  the  said  testator's  estate  un- 
disposed of  by  his  said  will,  having  regard  to  the  declaration 
aforesaid,  and  that  such  undisposed  of  estate  ought  to  be 
applied  in  payment  of  the  said  costs  as  follows,  viz.,  namely, 
first,  in  payment  of  the  said  costs  of  the  said  (executors)  j 
secondly,  in  payment  of  the  costs  of  the  other  defendants, 
thirdly,  in  payment  (so  far  a^  the  same  will  extend)  of  the 
costs  of  the  plaintiff. 


(Formal  parts:  see  No.  822.) 

H9S 

1.  This  Court  doth  declare  that  the  paper  writing  dated  Judgement 
the  3rd  day  of  June,  1900,  in  the  pleadings  set  forth  and  ^fif^^^JH;^ 
purporting  to  be  the  last  will  and  testament  of  J.B.  is  the  daring  certain 
last  will  and  testament  of  the  said  J.B.,  deceased,  and  doth  ft*fno*erative 
order  and  adjudge  the  same  accordingly. 

2.  And  this  Court  doth  further  declare  that  the  inter- 
lineations, erasures,  and  cancellations  appearing  to  have  been 
made  in  the  said  last  will  and  testament  subsequent  to  the 
execution  and  publication  thereof  by  the  testator  are  inopera- 
tive, and  that  the  said  will  ought  to  be  read  and  construed  as 
though  such  last  mentioned  interlineations,  erasures  and 
cancellations  had  never  been  made  in  the  said  will,  and  doth 
order  and  adjudge  the  same  accordingly. 

3.  And  this  Court  doth  further  declare  that  the  said  de-  Dowress  not 
fendant  E.B.,  the  widow  of  the  said  J.B.,  is  not  under  the  ^'"""^  *°  ^^^^*- 
said  will  put  to  her  election  between  the  provisions  made  for 

her  benefit  in  the  said  will  and  her  rights  as  dowress,  and  as 
widow  of  the  said  testator,  and  doth  order  and  adjudge  the 
same  accordingly. 

4.  And  this  Court  doth  further  declare  that  the  devise  of 
the  premises  on  the  east  side  of  Jarvis  Street  in  the  City  of 
Toronto  in  the  said  will  contained  to  the  trustees  of  Knox 
College  is  a  valid  devise  to  the  defendants  Knox  College, 
and  doth  order  and  adjudge  the  same  accordingly. 

F— 34 
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5.  And  this  Court  doth  further  declare  that  the  devise 
of  the  premises  on  the  west  side  of  Jarvis  Street  in  the  City 
of  Toronto,  to  the  said  E.B.  for  life,  and  from  and  after  her 
decease  to  the  trustees  of  Knox  College,  was  revoked  by  the 
sale  of  the  said  devised  premises  by  the  testator  in  his  life>- 
time,  and  doth  order  and  adjudge  the  same  accordingly. 

G.  And  this  Court  doth  further  order  and  adjudge  that 
it  be  referred  to  [the  Master  of  this  Court]  to  take  and  make 
all  such  accounts,  proceedings,  and  inquiries,  as  he  may  find 
to  be  necessary  for  the  purpose  of  winding  up  and  distribut- 
ing the  estate  of  the  said  testator  according  to  the  practice  of 
this  Court,  and  the  executors  and  executrix  are  to  pay  into 
Court  to  the  credit  of  this  action  as  the  said  Master  shall 
direct  any  balance  which  may  be  found  in  their  hands. 

7.  And  this  Court  doth  further  order  and  adjudge  that 
such  parts  of  the  said  estate  as  the  said  Master  shall  direct 
shall  be  sold  with  the  approbation  of  the  said  Master — and 
the  purchasers  are  to  pay  their  purchase  money  into  Court  to 
the  credit  of  this  action,  and  all  proper  parties  are  to  join  in 
the  conveyances  to  the  purchasers,  as  the  said  Master  shall 
direct. 

8.  And  this  Court  doth  further  order  and  adjudge  that 
the  said  Master  do  inquire  and  state  whether  it  would  be  for 
the  interests  of  the  parties  that  the  whole  or  any  part  of  the 
Teal  estate  of  the  testator  in  which  the  said  E.B.  is  entitled 
to  dower,  and  which  may  be  sold  under  this  judgment,  should 
he  sold  free  from  or  subject  to  such  dower,  and  the  lands  are 
to  be  sold  free  from  or  subject  to  such  dower  accordingly,  and 
the  said  Master  is  to  fix  a  sum  in  gross  to  be  paid  to  the 
said  E.B.,  in  lieu  of  dower  in  such  of  the  said  lands  of  which 
she  is  dowable,  which  shall  be  sold  free  from  her  said  dower. 

9.  And  this  Court  doth  further  order  and  adjudge  that 
the  said  Master  do  tax  to  all  parties  their  costs  of  this  action, 
those  of  the  executors  and  executrix  as  between  solicitor  and 
client,  and  that  such  costs  be  borne  by  the  personal  estate  if 
sufficient,  but  if  the  personal  estate  be  insufficient  for  the 
payment  of  the  whole  or  any  part  thereof  then  the  same  or 
such  part  thereof  as  the  personal  estate  shall  be  insufficient  to 
pay  are  to  be  borne  by  the  real  estate. 

10.  And  this  Court  doth  further  order  and  adjudge  that 
the  proceeds  of  the  said  estate  when  paid  into  Court  be  paid 
out  as  the  said  Master  shall  direct. 
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(Formal  parts:  see  No.  822.) 

2.  This  Court  doth  declare  that  under  the  devise  to  the  J^d|ment-^^ 
plaintiff  of  the  north  ^  of  lot  number  34,  in  the  4th  con- notwithstand- 
cession  of  the  Township  of  Scarboro'^  contained  in  the  willjngmis- 

of  William  Mason,  deceased,  in  the  pleadings  mentioned,  the  j^nd'^passed  by 

north  I  of  lot  number  33  in  the  4th  concession  of  the  said  will. 

Township  of  Scarboro'  passed  to  the  said  plaintiff  for  all 

the  estate  which  the  said  testator  had  therein  at  the  time 

of  his  decease  charged  with  the  payment  of  the  sum  of  $2,000^ 

and- interest  thereon  since  the  19th  day  of  October  last  past, 

which  5um  is  payable  to  the  infant  defendants,  children  of 

the  testator's  daughter  2Iary  Ann  in  equal  shares,  the  share 

of  each  of  the  said  infant  defendants  being  payable  upon 

his  attaining  the  age  of  21  years,  and  doth  order  and  adjudge 

the  same  accordingly. 

3.  And  this  Court  doth  further  order  and  adjudge  that 
until  the  said  infant  defendants  attain  the  age  of  21  years 
interest  at  the  rate  of  5  per  cent,  per  annum  on  their  respec- 
tive shares  in  the  said  fund  be  paid  half-yearly  into  Court  to 
the  credit  of  this  action. 

4.  And  this  Court  doth  further  order  and  adjudge  that 
upon  the  said  infant  defendants  respectively  attaining  their 
majority  the  moneys  to  which  they  are  respectively  entitled 
be  paid  out  to  them  with  such  interest  as  may  have  accrued 
thereon. 

5.  This  Court  doth  further  order  and  adjudge  that  the 
said  plaintiff  do  pay  to  the  Official  Guardian  ad  litem  his  costs 
of  this  action  forthwith  after  taxation  thereof. 


Satisfaction  Piece — Returns  of  Judgments. 
Form  of  Satisfaction  Piece.       {Rule  G13.) 

{Title.) 

900 

Satisfaction   is   acknowledged   of  the   judgment    against  Satisfaction 
defendant  in  an  action  for  $  and        costs.     AndP^®*^-  (") 

do  hereby  expressly  nominate  and  appoint  solicitor 

to  witness  and  attest  execution  of  this  acknowledgment 

of  satisfaction. 

(a)  Con.  Rules,  1897,  Form  210. 
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Judgment  entered  on  the  day  of 

Signed  by  the  said  in  the  presence  of 
me        of  one  of  the  solicitors  of  the 

Supreme  Court  of  Judicature  for  Ontario. 
And  I  hereby  declare  myself  to  be  solicitor 
for  and  on  behalf  of  said  expressly 

named  by        and  attending  at  request 

to  inform  of  the  nature  and  effect 

of  this  acknowledgment  of  satisfaction 
(which  I  accordingly  did  before  the  same 
was  signed  by  me)  and  I  also  declare  that 
1  subscribe  my  name  hereto  as  such  soli- 
citor, ; 

(Signature.) 

Con.  Eules  1888,  Form  214. 


(iSignature) 
the  above-named 
plaintiff. 


Form  of  return  of  Judgments.      (Rule  36). 

Return  r.f  List  of  judgments  entered  in  the  office  of  the  Deputy 

judgments,  (a)  (jjgj.]^  ^f  ^he  Crown  [or,  Deputy  Eegistrar,  or  Local  Eegis- 
trar,  as  the  case  may  he]  of  the  County  of  during 

the  three  months  ending  the         day  of  19     . 

(1)  Plaintiff  Defendant  (names  in  full) . 

(2)  Date  of  entry  of  judgment. 

(3)  Against  whom  the  judgment  is  signed. 

(4)  The  amount  recovered,  or  other  relief  given,  exclu- 
sive of  costs. 

(5)  The  amount  of  costs  taxed. 

Con.  Eules,  1888,  Form  215. 


(a)   Con.  Rules,  1897,  Form  211. 
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OEDERS. 

Order  in  Chambers,  General  Form. 

In  the  High  Court  of  Justice. 

Name  of  the  Judge  or  officer  thus:\ 
Hon.  the  Chief  Justice  of  the 
Common  Pleas, 
or  Hon.  Mr.  Justice, 

In  Chambers, 
or  The  Master  in  Chambers, 

(as  the  case  may  he.) 


903 

Order  in 
chambers 
(general 
form).     (6) 


Tuesday,  the 
of  A.D. 


day 


Between  A.B.,  Plaintiff, 
and 
CD.,  Defendant. 

1.  Upon  the  application  of  and  upon  reading 
the  affidavit  of  filed  and  upon  hearing  the 
solicitor  [or,  counsel]  for  [where  any  recital  is  necessary, 
and  it  appearing  that,  &c.] . 

2.  It  is  ordered  that 

3.  And  it  is  further  ordered  that  the  costs  of  this  appli- 
cation be 

See  Con.  Rules,  1888,  Form  120. 


Order  to  try  Action  in  County  Court.     (Eule  561.) 

In  the  High  Court  of  Justice. 
(Name  of  Judge.) 


In  Chambers. 


(Date.) 


903 

Order  to  try 
action  in 
county  court, 
(c) 


Between  Plaintiff, 

and 

Defendant. 

1.  Upon  the  application  of  ,  and  upon  reading  the 

affidavit  of  filed,  and  upon  hearing  the  solicitor   [or, 

counsel]  for 

(b)  Ck)n.  Rules.   1897,  Form  104. 

(c)  Con.  Rules,  1897,  Form  121. 
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2.  It  is  ordered  that  this  action  be  tried  before  the  County 
Court  of 

3.  And  it  is  further  ordered  that  the  costs  of  this  applica- 
tion be 

See  Con.  Rules,  1888,  Form  145. 


Order  of  Reference  under  Sec.  28  of  The  Arbitration  Act. 
Onier  of  jj^  ^^q  jjigj^  Court  of  Justice. 

reference  " 

In  Chambers. 

{Date.) 

Between  Plaintiff, 

and 

Defendant. 

1.  Upon  the  application  of  ,  and  upon  reading  the 
affidavit  of  filed,  and  upon  hearing  the  solicitor  [or, 
counsel]  for 

2.  It  is  ordered  that  the  following  questions  arising  in  this 
action  namely,  be  referred  for  inquiry  and  report  to 

under  section  28  of  The  Arbitration  Act. 

3.  And  it  is  further  ordered  that  the  costs  of  this  appli- 
cation be 

See  Con.  Rules,  1888,  Form  139. 


Order  of  Reference  under  Sec.  29  of  The  Arbitration  Act. 

905 

Order  of  In  the  High  Court  of  Justice. 

reference  .  ,^  e    -r     i      \ 

under  R.S.O.    {Name  of  Judge.) 
c.  62,  s.  29.  (b) 

in  Chambers. 

{Bate.) 

Between  Plaintiff, 

and 

Defendant. 

1.  Upon  the  application  of  ,  and  upon  reading  the 

affidavit  of  filed,  and  upon  hearing  the  solicitor  [or, 

counsel]  for 

(a)  Con.  Rules,  1897,  Form  122. 

(b)  Con.  Rules,  1897,  Form  123. 
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2.  It  is  ordered  that  the  {state  whether  all  or  some  and, 
if  so,  which  of  the  questions  are  to  he  tried)  in  this  action  be 
tried  by 

3.  (To  be  used  in  a  case  where  it  is-  not  necessary  to  re- 
serve any  questions  as  to  costs  or  otherwise.)  And  it  is  fur- 
ther ordered  that  the  defendant  [or,  the  party  by  whom  any 
amount  shall  be  found-  by  the  Eeferee  to  be  due]  do  pay  to 
the  plaintiff  [or,  the  party  to  whom  such  amount  shall  be 
found  due]  the  amount  which  the  Eeferee  shall  find  to  be 
payable,  forthwith  after  the  confirmation  of  the  Eeferee's  re- 
port (or  as  the  case  may  require). 

4.  And  it  is  further  ordered  that  the  costs  of  this  applica- 
tion [or,  of  this  action]  be  (as  may  he  ordered). 

See  Con.  Eules,  1888,  Form  140. 


Order  dismissing  Motion  (Generally) . 

In  the  High  Court  of  Justice. 
(Name  of  Judge  or  Officer.) 

906 

Order  dis- 
missing mo- 
tion (general 
form),     (c) 

In  Chambers, 

(Date.) 

^                                Between               Plaintiff, 

and 
Defendant. 

1.  Upon  the  application  of  for  an  order  [state 
shortly  the  object,  e.g.,  to  dismiss  this  action  for  want  of  pro- 
secution] and  upon  reading  the  affidavit  of  filed,  and 
upon  hearing  the  solicitor  [or,  counsel]  for 

2.  It  is  ordered  that  the  said  application  be  and  the  same 
is  hereby  dismissed  (if  the  dismissal  is  with  costs  add),  with 
costs  to  be  paid  by  the  to  the  forthwith  after  tax- 
ation thereof. 

Con.  Eules,  1888,  Form  159. 


(c)   Con.  Rules,  1897,  Form  105. 
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Order  to  Discharge  or  Vary  Order. 

907 

Order  to  dis-  In  the  High  Court  of  Justice. 

order,    (a)  The  Master  in  Chambers  {or  as  may  he) 

(Date.) 

Between  Plaintiff, 

and 
Defendant. 

1.  Upon  the  application  of  ,  and  upon  reading  the 
affidavit  of  of  filed,  and  upon  hearing  the  solicitor  [or, 
counsel]  for 

2.  It  is  ordered  that  the  order  of  in  this  action 
dated  the               day  of            19     ,  be  discharged  [or,  varied 

by       3. 

3.  And  it  is  further  ordered  that  the  costs  of  this  applica- 
tion be 

See  Con.  Eules,  1888,  Form  134. 


Court  Order,  General  Form. 
Court  order  In  the  High  Court  of  Justice. 

(general  form). 

(^)  Hon.   the   Chief  Justice  |       the  day  of  A.D. 

of  the  King's  Bench,  [ 

{or  as   the   case   may  \ 

he).  ) 

Between  A.B.,  &c.,  Plaintiffs, 
and 
G.D.,  &c.,  Defendants. 

1.  Upon  motion  made  this  day  unto  this  Court  on  behalf 
of  the  and  upon  hearing  read  and  upon  hearing 
counsel  for              [where  necessary  add  no  one  appearing  for 

though  duly  served  with  notice  as  by  affidavit  of 
appears] . 

2.  This  Court  doth  order 

3.  And  this  Court  doth  further  order 

{Signature  of  Officer.) 


(a)  Con.  Rules,  1897,  Form  116. 
(6)   Con.  Rules,  1897,  Form  103. 
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(Style  of  cause  as  in  No.  908.)  «OQ 

Upon  the  petition  of  [A.B.,  or,  the  plaintiffs,  or  as  may  he]  JVoXr^m^^e 
presented  unto  this  Court  [this  day,  or  as  may  be]  by  Mr.  in  Court  on 
Y.Z.,  of  counsel  for  the  said  petitioner,  &c.     {Proceed  as  in  i^tit'on- 
Form  908.) 


Order  of  a  Divisional  Court. 

Old 

In  the  High  Court  of  Justice.  Order  of  a 

Hon.  the  Chancellor,         )      the        day  of  A.D.  19     .  Divisional 

Hon.  Mr.  Justice  ,  ?orm'^gr'*^ 

Hon.  Mr.  Justice  ,  | 

Between  A.B.,  &c..  Plaintiffs, 
and 
CD.,  &c.,  Defendants,  (a) 

1.  Upon  motion  made  unto  this  Court  this  day  [or,  on 
the  day  of  ]  on  behalf  of  the  defendant  by  way  of 
appeal  from  the  judgment  of  the  Hon.  Mr.  Justice 

made  on  the  day  of  19     ,  (c) 

herein,  in  presence  of  counsel  for  [all  parties,  or  as  may  he, 
see  Form  908]  and  upon  hearing  read  the  pleadings,  the  evi- 
dence adduced  at  the  trial,  and  the  judgment  {d)  aforesaid,  and 
upon  hearing  what  was  alleged  by  counsel  aforesaid  [where  so 
add  and  judgment  upon  the  motion  having  been  reserved  until 
this  day]. 

2.  The  Court  doth  order  that  the  said  judgment  (e)  be 
varied,  and  that  the  judgment  of  the  Court  as  varied  be  as 
follows  : 

"  (1)  This  Court  doth  order  and  adjudge  that  the  plain- 
tiffs do  recover  from  the  defendants  the  sum  of  $  and 
his  costs  of  this  action,  including  the  costs  of  this  appeal, 
payable  forthwith  after  taxation  thereof. 

"(2)  And  this  Court  doth  further  order  and  adjudge, 
&c." 

(a)    In  all  orders   except  decretal  orders  and  vesting  orders  the 
shortened  style  of  cause  shall  be  sufficient,  e.g.. 

Between  John  Jones,  Plaintiff, 
and 
Aaron  Smith  and  others,  Defendants. 

(c)  Con.  Rules,  1897,  Form  102. 

(d)  The  original  form  has  here  "  [or  direction]."     See  note  (e). 
(c)    The  form  in  the  Aiwendix  to  the   Con.  Rules  ilS97,  has  here 

"  [or  the  direction  of  the  Hon,  Mr.  Justice,  etc.,  to  "enter  judgment]  " 
which  is  not  now  in  accordance  with  the  practice  :  see  Rule  791. 
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In  the  High  Court  of  Justice. 


911 

Divisional 
Court  order 

where  judge     Hon.  The  Chancellor 

has  died  after 

hearing  and      Hon.  Mr.  Justice 

before  judg- 
ment,    (a) 


(Formal  parts:  see  No.  910.) 

Upon  motion  made  unto  this  Court  constituted  as  above 
mentioned  along  with  the  Honourable  Mr.  Justice 
since  deceased,  &c. 


913 

Divisional 
Court  order 
aflBrming 
judgment  at 
the  trial. 


(Formal  parts:  see  No.  910.) 

1.  Upon  motion  made  this  day  unto  this  Court  by  counsel 
en  behalf  of  the  plaintiffs  in  the  presence  of  counsel  for  the 
defendant  by  way  of  appeal  from  the  judgment  pronounced 
by  the  Honourable  Mr.  Justice  at  the  trial  of  this 
action  on  the  day  of  19  ,  dismissing  this  action 
with  costs,  upon  hearing  read  the  pleadings  and  proceedings 
in  the  action,  the  evidence  adduced  at  the  trial,  and  the  said 
judgment,  and  upon  hearing  counsel  aforesaid. 

2.  This  Court  doth  order  that  this  appeal  be  and  the 
same  is  hereby  dismissed  with  costs  to  be  paid  by  the  plain- 
tiff to  the  defendant  forthwith,  after  taxation  thereof. 

3.  And  upon  motion  also  made  unto  this  Court  this  day 
by  counsel  for  the  plaintiffs  in  presence  of  counsel  for  the 
defendant  by  way  of  appeal  from  the  order  pronounced  by  the 
Honourable  Mr.  Justice  on  the  day  of  ,  and 
upon  hearing  read  the  affidavits  and  papers  filed  on  the 
motion  for  the  said  order,  and  upon  hearing  counsel  afore- 
said. 

4.  This  Court  doth  order  that  the  said  last  mentioned 
appeal  be  and  the  same  is  hereby  allowed,  and  that  the  said 
order  of  the         day  of       be  and  the  same  is  hereby  vacated. 

5.  And  this  Court  doth  further  order  that  the  defendant 
do  pay  to  the  plaintiffs  their  costs  of  the  motion  before  the 
Honourable  Mr.  Justice        ,  whereon  the  said  order  of  the 

day  of  was  made  together  with  their  costs  of  this 

appeal  from  the  said  order  forthwith  after  taxation  thereof. 

(a)  See /nee  v.  City  of  Toronto,  judgment  of  Supreme  Court,  13 
May,  1901. 
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[Formal  parts:  see  No.  910.) 

2.  This  Court  doth  order  that  the  judgment  pronounced  o^^der  seuing 
by  the  Honourable  Mr.  Justice  on  the          day  of           mentattnal 
19     ,  dismissing  this  action  with  costs,  be  and  the  same  is  and  awarding 
hereby  set  aside.  ^S/"'' 

3.  And  this  Court  doth  order  and  adjudge  that  the  plain- 
tiffs do  recover  against  the  defendant  the  sum  of  to- 
gether with  the  costs  of  this  motion  and  the  costs  of  the 
action  to  pe  taxed  [if  so  less  the  costs  of  any  issues  of  fact 
as  to  whicli  the  plaintiif  has  failed,  and  less  also  the  extra 
costs  occasioned  to  the  defendant  by  such  issues  to  be  taxed]. 


(Formal  parts:  see  No.  910.) 

914 

2.  This  Court  doth  order,  that  the  said  judgment  be  var-  Order  varying 
led,  and  that  the  judgment  of  the  Court  as  varied  be  as  f ol- Ju<J«f™ei^*- 
lows: 

"  (1)  This  Court  doth  order  and  adjudge,  that  &c., 
"  (2)   And  this  Court  doth  further  order  and  adjudge 
that,  &c.'' 

3.  And  this  Court  doth  not  see  fit  to  make  any  order  as 
to  the  costs  of  this  appeal. 


(Formal  parts:  see  No.  910.) 

»15 

2.  This  Court  doth  order  that  the  said  judgment  be  and  Order  for  ^new 
the  same  is  hereby  vacated  and  set  aside.  appellant  In  ° 

3.  And  this  Court  doth  further  order  that  a  new  trial  be  any  event. 
had  between  the  parties  to  this  action. 

4.  And  this  Court  doth  further  order  that  the  costs  of  the 
said  former  trial  and  of  this  motion  to  be  taxed  on  the  final 
taxation  of  costs  herein  be  paid  by  the  plaintiff  to  the  de- 
fendant in  any  event  of  this  action. 


(Formal  parts:  see  No.  910.)  qir 

1.  This  Court  doth  order  that  the  said  judgment  be  and  new^[riaf  on 
the  same  is  hereby  set  aside,  and  that  a  new  trial  be  had  be-  payment  of 
tween  the  parties  herein.  ^°^^^' 


540  OKDERS. 

2.  And  this  Court  doth  further  order  that  the  costs  of  the 
former  trial  and  of  this  motion  to  be  taxed  on  the  final  taxa- 
tion herein,  be  paid  by  the  defendant  to  the  [plaintiff]  in  any 
event  of  this  action  {or  as  may  he  ordered). 

Or,  1,  This  Court  doth  order  that  the  costs  of  the  former 
trial  and  of  this  motion  be  taxed,  and  that  upon  payment  by 
the  [plaintiff]  of  the  amount  thereof  within  from 

the  said  judgment  be  and  the  same  is  hereby  set 
aside,  and  that  a  new  trial  be  had  herein,  but  in  default  of 
the  [plaintiff]  making  such  payment  this  motion  do  stand 
dismissed,  and  that  the  costs  thereof  be  paid  by  the  [plain- 
tiff] to  the  defendant  forthwith  after  taxation  thereof. 


»17 
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mentmacfe      The  Hon.  The  Chief  Justice  of  the  )   ,  Friday  the      day  of 

nnncprotune.  King's  Bench.  'lr'^^\    '.if'.^^ 

The  Hon.  Mr.  Justice  .      ,  ^^^nday  the  sixth  day 

)  of  November,  1899). 

Between  J.C.M.,  Plaintiff, 

and 
J.W.W.  &  Co.,  B.A.W.  and  J.TF. 

Defendants. 

1.  Upon  motion  made  unto  this  Court  on  the  day  of 
,  by  counsel  on  behalf  of  the  plaintiff,  in  the  presence  of 

counsel  for  the  defendants,  by  way  of  appeal  from  the  judg- 
ment pronounced  in  this  action  at  the  trial  thereof  bv  the 
Honourable  ,  on  the  day  of  ,  dismissing  this  action 
with  costs,  and  for  an  order  setting  aside  the  said  judgment, 
and  for  judgment  for  the  plaintiff  for  the  amount  claimed 
by  him  in  the  statement  of  claim,  or  for  a  new  trial,  upon 
the  grounds  in  the  notice  of  the  said  motion  set  forth,  and 
upon  hearing  read  the  pleadings  in  the  action,  and  the  evi- 
dence adduced  at  the  trial  thereof  and  the  said  judgment, 
and  upon  hearing  counsel  aforesaid,  this  Court  was  pleased 
to  direct  that  the  matter  of  the  said  motion  should  stand  over 
for  judgment,  and  the  same  coming  on  this  day  for  judgment. 

2.  This  Court  doth  order,  &c. 

3.  And  this  Court  doth  further  order  and  adjudge,  etc. 

4.  And  this  Court  doth  further  order  that  this  judgment 
be  entered  as  of  the  sixth  day  of  November,  1899,  from  which 
date  the  same  shall  bear  interest,  {a) 

(a)  See  Murray  v.  Wurtele,  Q.  B.  Div.  Court,  29  June,  1900. 
Gunn  V.  Harper,  C.  A.,  May,  1902. 
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In  the  High  Court  of  Justice.  Order  on 

°  County  L 

The  Hon.  the  Chancellor.  \  app«al- 

The  Hon,  Mr.  Justice         I  Friday,  the         day  of  19     . 

The  Hon.  Mr.  Justice         ) 

In  the  matter  of  an  action  pending  in  the  County  Court 
of  the  County  of  Carleton. 

Between  M.C.,  Plaintiff   (Eespondent), 
^  and 

#Z4.c-,   ^  li  CLxyh^-tCai^  ^'^^'  Defendant  (Appellant). 
<•. ,  Upon  motion  made  unto  this  Court  on  the  day  of 

,19^  ,  by  counsel  for  the  defendant,  by  way  of  appeal  from 
the  judgment  pronounced  by  His  Honour  ,  Judge 

of  the  County  Court  of  the  County  of  ,  on  the 

day  of  19     ,  herein,  in  presence  of  counsel  for 

the  respondent,  and  upon  hearing  read  the  pleadings,  the 
evidence  adduced  at  the  trial,  and  the  judgment  aforesaid, 
certified  to  this  Court,  and  upon  hearing  what  was  alleged 
by  counsel  aforesaid  [and  judgment  upon  the  motion  having 
been  reserved  until  ^is  day] . 

2.  This  Court  o^^'^order  that  the  said  appeal  be  and 
the  same  is  hereby  allowed,  and  that  the  judgment  of  the 

day  of  ,  19  ,  pronounced  by  the  Judge  of  the  County 
Court  of  the  County  of  Carleton  lae  and  the  same  is  hereby 

set  aside.  /  .' - 

.  n  (\ 

3.  And  this  Court  doth  further  order  that  judgment  be  en- 
tered in  the  said  County  Court  declaring  that  the  line  run  by 
EM.  between  the  lands  of  the  plaintiff  and  defendant  is  the 
true  and  correct  line,  and  with  such  declaration  dismissing  the 
action  of  the  plaintiff  [without  costs.] 

\0r,  that  judgment  be  entered  in  the  said  County  Court  as 
follows:  (setting  it  out)]. 

4.  And  this  Court  doth  not  think  fit  to  make  any  order 
a.i>  to  the  costs  of  this  appeal  (or  as  may  he). 


(Formal  parts:  see  No.  918.) 

^  91» 

2.  This  Court  doth  order  and  adjudge  that  the  said  ap-  Anothor  form 
peal  of  the  defendants  be  and  the  same  is  hereby  allowed  mentln"^^ 
with  costs  to  be  paid  by  the  plaintiff  to  the  defendants  forth-  favour  of 
with  after  taxation  thereof.  defendant  on 

a  counter- 
claim. 
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3.  And  this  Court  doth  further  order  that  the  said  judg- 
ment be  set  aside  and  that  judgment  be  entered  in  the  said 
County  Court  dismissing  the  plaintiff's  action  with  costs, 
to  be  paid  by  the  plaintiff  to  the  defendants  forthwith  after 
taxation  thereof. 

4.  And  this  Court  doth  further  order  that  judgment  be 
entered  in  the  said  action  for  the  defendants  upon  their 
counterclaim  against  the  plaintiff  for  the  sum  of  $110.16, 
with  interest  thereon  from  the  loth  day  of  August,  1898, 
together  with  their  costs  of  such  counterclaim  to  be  taxed  as 
if  the  same  had  been  pleaded  by  way  of  set  off  to  the  plain- 
tiff's claim. 

5.  And  this  Court  doth  further  order  that  this  order  and 
the  judgment  hereby  directed  to  be  entered  are  not  to  pre- 
judice any  rights  the  plaintiff  may  have  against  the  defend- 
ants in  respect  of  any  moneys  received  by  the  defendants 
since  the  bringing  of  this  action  on  account  of  any  of  the 
promissory  notes  mentioned  in  the  pleadings. 


(Formal  parts:  see  No.  918.) 

Order  on  ap-  2.  This  Court  doth  order  that  the  said  appeal  be  and  the 

bounty  "court  Same  is  hereby  allowed,  and  that  the  said  verdict  and  judg- 
for  a  new  trial  ment  be  and  the  same  are  hereby  set  aside. 

on  payment  of 

costs.  3.  And  this  Court  doth  further  order  that  the  plaintiff 

do  pay  to  the  defendant  his  costs  of  this  appeal  forthwith 

after  taxation  thereof. 

4.  And  this  Court  doth  further  order  that  the  plaintiff 
upon  payment  of  the  taxed  costs  of  the  former  trial  within 
[two  weeks]  from  the  date  of  taxation  thereof,  be  at  liberty 
to  proceed  to  a  new  trial  of  this  action,  and  that  in  default 
of  payment  of  the  said  costs  judgment  be  entered  in  the  said 
County  Court  dismissing  this  action  with  costs  to  be  paid  by 
the  plaintiff  to  the  defendant  forthwith  after  taxation  thereof. 

5.  If  so  and  in  the  event  of  the  plaintiff  proceeding  to 
a  new  trial  of  this  action,  this  Court  doth  order,  that  he  be  at 
liberty  to  amend  his  statement  of  claim  as  he  may  be  advised, 
and  that  the  defendant  be  at  liberty  thereupon  to  amend  his 
statement  of  defence  as  he  may  be  advised. 
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{Formal  parts:  see  No.  910.)  921 

2.  This  Court  doth  order  that  the  parties  do  proceed  to  ^^^?^':  "*  j 
the  trial  of  an  issue  in  this  action,  and  the  question  to  he  Court  direct- 
tried  shall  be :  !"&  trial  of  an 

issue. 

"  Was  the  debt  owing  upon  the  mortgage  made  by  E.A. 
to  T.  Company,  dated  the  day  of  upon  which  the 

plaintiffs  sue  in  this  action  paid  off  or  satisfied  by  means 
other  than  payment  of  money,  and  the  lands  released  there- 
from at  the  time  of  the  discharge  by  the  plaintiffs  on  the 
twenty-seventh  day  of  April,  1891,  of  the  mortgage  in  the 
plaintiffs'  reply  mentioned,  dated  the  31st  day  of  December, 
1881?"  , 

3.  And  this  Court  doth  further  order  that  such  issue  be 
prepared  and  delivered  by  the  plaintiffs  within  fourteen  days 
from  the  entrj-  of  this  order,  and  be  returned  by  the  defend- 
ant within  four  days  thereafter  and  be  tried  at  [the  City  of 
Toronto] . 

4.  And  this  Court  doth  further  order  that  this  motion  do 
stand  over  to  be  brought  on  after  the  trial  of  the  said  issue, 
and  the  question  of  costs  and  all  further  questions  are  re- 
served to  be  disposed  of  on  the  hearing  of  the  said  motion 
after  the  trial  of  the  said  issue. 

5.  And  this  Court  doth  further  order  that  either  party 
desiring  to  appeal  from  the  judgment  on  the  trial  of  the 
said  issue  shall  bring  on  such  appeal  for  argument  with  the 
said  motion. 


923 

In  the  High  Court  of  Justice.  Order  on 

appeal  from 

Hon.  the  Chief  Justice  of  the  >  Division 

King's  Bench,  |  Wednesday  the  2nd  day  of  ^''"''*- 

Hon.  Mr.  Justice  i       January,  A.D.  19     . 

Hon.  Mr,  Justice  ) 

In  the  matter  of  an  action  pending  in  the  first  Division 
Court  of  the  County  of 

Between  W.L.,  (Primary  Creditor)   Plaintiff, 
and 
G.C.,  (Primary  Debtor)  Defendant, 
and 

CD.,  Garnishee. 

1,  Upon  motion  made  unto  this  Court  on  the  day 

of         A.D.  19     ,  on  behalf  of  the  plaintiff,  primary  creditor, 
by  way  of  appeal  from  the  order  made  by  his  Honour 
Junior  Judge  of  the  County  of  on  the  day  of 
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19  ,  setting  aside  the  judgment  pronounced  ag<ainst  the  de- 
fendant primary  debtor  in  the  First  Division  Court  of  the 
County  of  ,  and  transferring  this  action  to  the  Second 
Division  Court  of  the  County  of  ,  and  from  the  order 
pronounced  by  His  Honour  Judge  on  the  day  of 
19  ,  dismissing  the  application  of  the  plaintiff,  primary  cre- 
ditor, for  a  new  trial  of  this  action,  in  presence  of  counsel 
for  the  plaintiff,  primary  creditor,  and  defendant,  primary 
debtor,  no  one  appearing  for  the  garnishee  although  duly 
notified  and  upon  hearing  read  the  proceedings  in  this  action 
the  evidence  adduced  before  His  Honour  Judge,  ,  and  the 
orders  aforesaid,  certified  to  this  Court,  and  an  aflBdavit  of 
service  of  the  application  to  set  aside  the  judgment  filed  on  this 
appeal,  and  upon  hearing  what  was  alleged  by  counsel  afore- 
said, and  judgment  upon  the  motion  having  been  reserved 
until  this  day. 

2.  This  Court  doth  order  that  the  appeal  of  the  plaintiff, 
primary  creditor,  be  and  the  same  is  hereby  allowed  and  that 
the  said  orders  of  his  Honour  Judge  dated  the  day 
of  ,  19  ,  and  the  day  of  19  ,  respectively  be 
and  the  same  are  hereby  set  aside,  and  vacated. 

3.  And  this  Court  doth  further  order  that  the  judgment 
pronounced  against  the  defendant,  primary  debtor,  in  the 
First  Division  Court  of  the  County  of  and  dated  the 

day  of  ,  19     ,  be  and  the  same  is  hereby  restored. 

4.  And  this  Court  doth  order  that  the  defendant,  prim- 
ary debtor,  do  pay  the  plaintiff,  primary  creditor,  the  costs 
of  the  appeal  to  this  Court  to  be  taxed  and  certified  to  the 
said  First  Division  Court  of  the  City  of  Wentworth,  pursuant 
to  the  statute  in  that  behalf. 


923 


(Formal  parts:  see  No.  922.) 


Order^on^^  2,  TMs   Court   doth  order  that  the  said   judgment  be 

Division         vacated. 

inganew  3.  And  this  Court  doth  further  order  that  upon  the  de- 

St^ofSs   Pendant's  paying  the  costs  of  the  last  trial  and  of  this  appeal 

within  ten  days  after  taxation  thereof,  a  new  trial  of  this 

action  be  had  between  the  parties. 

3.  But  in  default  of  the  defendant's  paying  the  costs  with- 
in the  time  appointed,  this  Court  doth  order  that  the  said 
appeal  be  allowed  and  that  judgment  be  entered  for  the  plain- 
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tiff  against  the  defendant  for  the  sum  of  $94,15,  with  interest 
from  the  day  of  A.D.  19     ,  (being  the  amount 

remaining  due  to  the  plaintiff  after  deducting  $13  received 
by  him  for  the  said  defendant)  and  his  costs  of  this  action, 
including  the  costs  of  this  appeal  to  be  taxed. 


(Title,  &c.,  see  No.  910.) 

924 

1.  Upon  motion  made  unto  this  Court  on  Monday,  the  Order  on 
day  of         ,  19     ,  by  Mr.  of  counsel  for  the  defend-  t^^fj^^^l^^ 

ants,  in  presence  of  counsel   for  the  plaintiff,  by  way  of  order  made  on 
appeal  from  the  order  of  the  Honourable  Mr.  Justice  an  appeal  from 

made  on  the  20th  day  of  ,  19       ,whereby  the  order  of  chambers, 

the  Master  in  Chambers  herein  of  the  day  of  ,  19     , 

[in  so  far  as  the  same  directed  the  delivery  of  particulars] 
was  set  aside,  and  upon  hearing  read  the  statement  of  claim 
herein,  the  notice  of  motion  [for  particulars],  the  affidavit  of 
filed  [and  his  cross-examination  thereon],  the  order  of 
the  Master  in  Chambers  and  the  order  of  the  Honourable 
Mr.  Justice  ,  and  upon  hearing  what  was  alleged  by  coun- 
sel aforesaid,  and  judgment  having  been  reserved  until  this 
day: 

2.  This  Court  doth  order  that  the  said  appeal  be  and 
the  same  is  hereby  allowed,  and  the  said  order  of  the  Hon- 
ourable Mr.  Justice  be  and  the  same  is  hereby  set  aside. 

3.  This  Court  doth  further  order  that  paragraph  two  of 
the  said  order  of  the  Master  in  Chambers  be  varied  and 
as  varied  be  as  follows: 

«  (2)  It  is  ordered  that,  &e." 

[4.  And  this  Court  doth  further  order  that  in  other  re- 
spects the  order  of  the  Master  in  Chambers  be  restored.] 

5.  And  this  Court  doth  further  order  that  the  costs  of  the 
appeal  to  the  Honourable  Mr.  Justice  and  of  this  appeal 
be  costs  in  the  cause. 


(Formal  parts:  see  No.  922.) 

935 

Upon  motion  made  unto  this  Court  on         the         day  of  Order  striking 
19     ,  by  Mr.  of  counsel  for  the  plaintiff  in  presence  °"*  appeal 

of  counsel  for  the  defendant,  upon  hearing  read  the  notice 

F— 35 
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of  motion,  the  affidavits  and  papers  filed,  and  on  hearing  what 
was  alleged  by  counsel  aforesaid  and  judgment  having  been 
reserved  until  this  day. 

1.  This  Court  doth  order  that  the  appeal  of  the  defendant 
from  [the  orders  and  judgment  of  the  Judge  of  the  District 
Court  of  the  District  of  or  as  the  case  may  &e]  be  and  the 

same  is  hereby  struck  out. 

[2.7/  so,  And  this  Court  doth  not  see  fit  to  make  any  order 
as  to  costs.] 


(Formal  parts:  see  No.  910.) 

Order  to  quash  2.  This  Court  doth  order  that  this  appeal  be  and  the  same 
is  hereby  quashed  with  costs  [if  so  as  of  a  motion  to  quash] 
to  be  paid  by  the  plaintiff  to  the  defendant  forthwith  after 
taxation  thereof. 


appeal. 


CHAPTEE  XIV. 

MASTER'S  OFFICE. 

Section  I. — Adding  Parties. 

{Shortened  style  as  in  No.  25.) 

Whereas  in  proceeding  under  the  judgment  in  this  cause  Master's 
bearing  date  the  day  of  ,  19     ,  it  appears  that  j^g  judgment 

A.B.  would  but  for  Rule  203  of  the  Consolidated  Rules  of  on  person  in- 
the  Supreme  Court  of  Judicature  for  Ontario  be  a  necessary  SSos'^i^'^ 
party  to  this  action,  and  ought  to  be  served  with  the  Judgment  659. 
herein,  pursuant  to  said  Rule  203. 

It  is  therefore  ordered  that  the  said  A.B.  be  served  with 
an  office  copy  of  the  said  judgment  indorsed  with  the  notice 
referred  to  in  the  said  Rule,  and  also  with  a  copy  of  this 
order. 

Dated,  &c.  CD., 

Master  at 


Indorsement  on  Office  Copy  of  Judgment  or  Order ^  served 
under  Rules  203-219. 

To  ,  (the  person  upon  whom  service  is  to  he  made.)        Indorsement 

1         /.  ,         •  ff  •  1  •    '^'^  office  copy 

lake  notice.  First,  that  from  the  time  of  service  of  this  of  judgment 
notice  you  [naming  the  party,  or  {where  the  notice  is  dir-^^^^*^^^  , 
ected  to  he  served  on  some  person  for  an  infant  or  person  of 
unsound  mind)  X.Y.,  {naming  the  infant  or  person  of  un- 
sound mind)  an  infant  or  a  person  of  unsound  mind]  will 
be  bound  bv  the  proceedings  in  this  cause  in  the  same  manner 
as  if  you  [or,  the  said  infant  or  person  of  unsound  mind] 
had  been  originally  made  a  party,  unless  you  [or,  the  said 
infant  or  person  of  unsound  mind]  within  fourteen  days  after 
the  service  hereof  apply  to  the  Court  to  add  to,  varv  or  set 
aside  the  within  judgment  [or,  order].  And  Secondly,  that 
you  [or,  the  said  infant  or  person  of  unsound  mind]  may 


(a)  Con.  Rules,  1897,  Form  74. 
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upon  service  of  notice  upon  the  plaintiff  attend  the  proceed- 
ings under  the  within  judgment  [or,  order]. 

A.B.,  of  the  of  the      , 

in  the  County  of  , 

Plaintiff's  Solicitor. 

Con.  Eules,  1888,  Form  33. 
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(Formal  parts:  see  No.  928.) 

apartyunde^r         Whereas,  in  proceeding  under  the  judgment  [or,  order] 
Rule 659.         in  this  cause,  bearing  date,  &c.,  it  appears  that  A.B.  ought 

to  be  made  a  party  to  this  action,  and  be  enabled  to  attend  the 

proceedings  before  me. 

It  is  therefore  ordered  that  he  be  made  a  party  defendant 
to  this  cause ;  for  that  purpose  it  is  ordered  that  he  be  served 
with  an  office  copy  of  the  s'aid  judgment  [or,  order]  indorsed 
with  the  notice  set  forth  in  Form  74  referred  to  in  Rule  660 
of  the  Consolidated  Rules  of  the  Supreme  Court  of  Judica- 
ture ;  and  also  vnth  a  copy  of  this  order. 

Dated,  &c.  Signature  of  Judge  or  Officer 

making  order. 


Indorsement  on  the  Copy  Served  of  an  Order  adding  a  Party. 

{Rule  660.) 
031 

Indorsement    rp^  A.B.,  (the  person  upon  whom  service  has  teen  directed). 

on  tlie  copy  '    \  r  r  / 

order^adding  a  ^^  J^^  vn^h  to  apply  to  discharge  the  within  order  or 
party,  (a)  to  add  to,  vary,  or  set  aside,  the  judgment  in  this  cause,  you 
must  do  so  within  fourteen  days  from  the  service  hereof. 
{When  the  order  fixes  a  time  for  the  further  proceedings, 
add),  And  if  you  fail  to  move  to  discharge  the  said  order 
or  to  add  to,  vary,  or  set  aside  the  judgment,  and  fail  to 
attend  at  the  time  and  place  appointed  by  said  order,  either 
in  person  or  by  your  solicitor,  such  order  will  be  made  and 
proceedings  taken,  in  your  absence,  as  may  seem  just  and 
expedient;  and  without  any  further  notice  you  will  be  bound 
by  the  judgment,  and  the  further  proceedings  in  the  cause, 

(a)  Con.  Rules,  Form  75. 
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in  the  same  manner  as  if  you  had  been  originally  made  a 
party. 

A.B., 

Plaintiff's  Solicitor. 

Con.  Kules,  1888,  Form  33. 


(Formal  parts:  see  No.  902.) 

It  is  ordered:  93S 

1.  That  service  of  an  office  copy  of  the  judgment   [or,  anomode  of 
order]   dated  the  ,  19     ,  together  with  a  copy  of  this  service  or  dis- 

order upon  A.B.,  of,  &c.,  be  deemed  good  service  upon  C.D.,^^^^^^/^^^ 
E.F.  and  G.H.^  and  the  said  defendants  are  to  have  days 

from  the  day  of  such  service  within  which  to  move,  to  add  to. 
vary,  or  set  aside  the  said  judgment. 

Or,  that  publication  of  the  said  judgment  [or,  order] 
and  of  the  indorsement  prescribed  by  the  Consolidated  Rules 
in  this  behalf,  addressed  to  L.M.,  and  of  a  copy  of  this  order, 
in  the  newspaper  called  the  ,  published  at  ,  be 

deemed  good  service  of  such  judgment  [or  order]  on  the  said 
L.M.;  and  the  defendant  L.M.  is  to  have,  &c. {continue  as 
in  par.  1). 

Or,  that  service  of  an  office  copy  of  the  said  judgment 
[or,  order]  upon  S.T.,  by  sending  such  an  office  copy,  in- 
dorsed with  the  memorandum  prescribed  by  Consolidated 
Eules  in  that  behalf  through  the  post  office,  in  a  prepaid  let- 
ter, addressed  to  him  at  ,  may  be  deemed  good  service 
of  such  judgment  [or  order]  on  the  said  S.T.;  and  the  de- 
fendant S.T.  is  to  have  {continue  as  in  par.  1). 

Or,  that  service  of  the  said  judgment  [or  order]  on 
W.Y.  be  dispensed  with,  (6) 


»33 

To  S.T.,  of  {Place  and  date.)        l^^tter  enclos- 

^  '  ing  othce  copy 

Sir  of  judgment  to 

'  a  person  direc- 

In  a  suit  of  4.  v.  B.,  now  pending  in  the  High  Court  of  *d^th°^hTh 
Justice  for  Ontario,  for  the  administration  of  the  estate  of  postoffilfe. 
W.A.,  late  of,  &c.,  deceased   {or  as  may  he),  it  has,  by  an 

(&)  The  Master  has  power  to  dispense  with  the  service  of  the 
judgment  on  parties  necessary  to  be  served  under  Rule  203.  But  he 
has  no  such  power  as  to  parties  necessary  to  be  served  under  Rule  659. 
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order  dated  the  19     ,  been  directed  that  an  office  copy  of 

the  judgment  [or,  order]  therein,  dated  the  day  of  '     , 

19  ,  be  transmitted  to  you,  as  being  one  of  the  next  of  kin 
of  the  said  W.A.  {or  as  may  be).  I  beg,  therefore,  as  the 
plaintiff's  solicitor,  to  enclose  you  such  office  copy  (marked 
A.),  and  also  a  copy  of  the  said  order,  dated  the  ,  19  , 
(order  directing  service) ;  and  have  to  call  your  attention  to 
the  memorandum  indorsed  on  the  office  copy  (marked  A.). 

As  I  shall  have  occasion  to  satisfy  the  Court  that  the  office 
copy  of  the  judgment  [or,  order]  and  copy  order  have 
reached  you,  I  shall  feel  obliged  by  your  signing  and  return- 
ing to  me,  through  the  post  office,  the  acknowledgment  to  that 
effect  which  you  will  find  written  in  the  fold  of  the  paper 
enclosed   (marked  B.)    (a). 

I  am,  &c., 

x.r. 


»34  (Place  and  date.) 

mentoTthe^  I,  S.T.,   of,   &c.,   hereby  acknowledge  to  have  received, 

receipt  of  the   through  the  post  office  on  the  ,19     ,  an  office  copy  of 

notice,    (a)      ^j^^  [judgment]  in  a  cause  of  A.  v.  B.^  with  an  indorsement 

thereon,  in  the  form  or  to  the  effect  of  the  Avithin  written 

[judgment]    and   of   the   indorsement   thereon,  and   also  a 

document  purporting  to  be  a  copy  of  an  order  made  on  the 

of         ,19     ,  in  the  within  mentioned  suit,  directing 

such  office  copy  or  judgment  to  be  transmitted  to  me. 

S.T. 
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Affidavit  of 
such  service. 


(Formal  parts:  see  No.  744.) 

1.  I  have,  in  the  manner  hereinafter  mentioned,  served 
8.T.,  in  the  order  made  in  this  cause  dated  the  of  , 
19  (order  directing  special  mode  of  service),  named,  with 
the  judgment  [or,  order]  made  in  this  action,  dated  the 

of  ,  19     . 

2.  On  the  of  ,  19  ,  I  put  into  the  post  office, 
in  the  City  of  ,  in  the  County  of  ,  a  letter  duly 
addressed  thus:  (set  out  the  address);  and  with  the  proper 
postage  stamp  affixed  thereto,  as  a  prepaid  letter;  and  of 
which  letter  the  paper  writing  marked  A.  now  produced 
and  shewn  to  me  is  a  true  copy. 

(a)  It  seems  to  be  advisable,  in  every  case,  to  send  a  form  of 
acknowledgment  for  signature. 


ADMINISTRATION,   AND   TAKING   OF   ACCOUNTS.  551 

3.  The  said  letter,  at  the  time  I  posted  the  same  as  afore- 
said, contained  a  true  copy,  as  passed  and  entered,  of  the 
order  in  this  action  dated  the  of  ,  19  ,  now  pro- 
duced and  shewn  to  me,  and  marked  B  (order  directing 
special  service),  and  also  an  office  copy  of  the  said  judgment 
[or,  order]  dated  the  of  ,  19  ,  with  a  memorandum 
indorsed  thereon  addressed  to  the  said  S.T.,  and  which  two 
documents  were  true  copies  respectively  of  the  judgment 
[or,  order]  marked  C,  and  memorandum  indorsed  thereon 
marked  D.,  now  produced  and  shewn  to  me. 

4.  The  said  letter,  when  posted  as  aforesaid,  also  con- 
tained the  said  exhibited  documents  marked  respectively  C. 
and  D.J  and  likewise  the  acknowledgment,  marked  E.,  now 
appearing  in  the  fold  of  the  said  exhibit  C,  except  that  such 
acknowledgment  was  then  undated  and  unsigned. 

5.  The  said  exhibited  documents,  marked  C,  D.,  and  E., 
were  received  by  me  on  the  of  ,  19  ,  through  the 
post  office. 

6.  Under  the  circumstances  hereinbefore  stated,  I  verily 
believe  that  the  office  copy  of  the  said  judgment  [or  order], 
with  such  indorsement  thereon  as  aforesaid,  and  a  copy  of 
the  said  order  of  the  of  ,  19  ,  {order  direct- 
ing service),  were  duly  received  by  the  said  8.T.,  at  , 
aforesaid,  on  or  about  the           of             ,  19     .  (J) 


Section  II. — Administration,  and  Taking  of  Accounts 
OF  Accounting  Parties. 

Advertisement  for  Creditors.     {Rule  701.) 
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Pursuant  to  a  judgment  [or,   an    order]    of   the    High  Advertise- 

Court  of  Justice,  made  in  [the  matter  of  the  estate  ^^^'f^^^""^*^!- 
of  A.B.,  and  in]  a  cause  8.  against  P.  {short  title)  the  credi- 
tors of  A.B.,  late  of  ,  in  the  County  of  , 
who  died  in  or  about  the  month  of  ,  19  ,  are,  on 
or  before  the  day  of  ,  19  ,  to  send  by  post, 
prepaid  to  E.F.,  of  ,  the  solicitor  for  the  defendant 
CD.,  the  executor  [or,  administrator]   of  the  deceased   {or 

(ft)  The  form  assumes  that  the  acknowledgment  will  be  written  on 
the  original  judgment  and  indorsement.  Where  it  is  not  so  intended, 
the  acknowledgment  should  be  varied  in  form  accordingly,  and  made 
suflaciently  explicit. 

(c)   Con.  Rules,  1897,  Form  79. 
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as  may  he  directed)  their  Christian  names  and  surnames,  ad- 
dresses and  descriptions,  the  full  particulars  of  their  claims,  a 
statement  of  their  securities,  and  the  nature  of  the  securities 
(if  any)  held  by  them;  or  in  default  thereof,  they  will  be  per- 
emptorily excluded  from  the  benefit  of  the  said  judgment 
[or,  order].  Every  creditor  holding  any  security  is  to  pro- 
duce the  same  before  me,  at  my  Chambers,  at  on 
the  day  of  >  19  ,  at  o'clock  in 
the  noon,  being  the  time  appointed  for  adjudication 
on  the  claims. 

Dated  this  day  of  ,  19     . 

O.B.,  Master. 

Con.  Eules,  1888,  Form  36. 


Rule  701. 


(Short  title  of  matter  or  cause,  as  in  the  advertisement.) 

Notice  of  par-  ^^^  • 

ticulars  of 

olaims^under  I^  the  undersigned  (set  out,  in  full,  the  Christian  names  and 

surname,  address  and  description  of  the  claimant),  beg  to 
inform  you  that  I  claim  to  be  a  creditor  upon  the  estate  of 
A.B.,  late  of,  <C-c.,  as  in  the  advertisement),  for  the  sum  of 
$  {set  out  or  refer  to  an  enclosure,  containing  the 

full  particulars  of  the  claim;  as  thus:  being  money  lent  by 
me  to  the  said  A.B.,  on  the  day  of  ,  19     , 

or,  for  goods  sold  and  delivered  by  me  to  the  said  A.B., 
the  full  particulars  whereof  are  comprised  in  the  paper 
writing  marked  L.,  sent  herewith]  ;  and  that  the  only  security 
I  hold  for  the  debt  so  due  to  me,  or  any  part  thereof,  is 
[state  the  nature  of  the  securities,  if  any;  as  thus:  an  I.  0. 
TJ.  of  the  said  A.B.  for  the  said  $  ,  dated  , 

19  ,  [or,  and  that  I  do  not  hold  any  security  whatsoever  for 
the  debt  so  due  to  me,  or  any  part  thereof] . 

Dated,  &e. 

(Signature  of  creator.) 

To  (Name  and  address  of  the  person  to  whom,  by  the  ad- 1 
vertisement,  the  notice  is  directed  to  he  sent).  ^ 
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(Formal  parts:  see  No.  744.) 

I,  E.F.,  of   (place  of  business),  gentleman,  the  solicitor  Affidavit  of 
in  this  cause  [or  matter]  for  the  above-named  plaintifE  [or,  "ny  claim 
defendant  CD. — or  as  may  be],  the  executor  [or,  adminis- under  the 
trator]   of  A.B.,  late  of   (residence  and  addition:  as  in  ^^e  menW^^ 
advertisement),  deceased,  make  oath  and  say,  as  follows: 

1.  No  claim,  or  particulars  of  any  claim,  has  or  have  been 
sent  in  to  me  [if  so,  add:  or  to  my  firm  of  F.  &  G.,  of 
aforesaid — as  in  the  advertisement]  by  any  person  or  persons 
claiming  to  be  a  creditor  or  creditors  of  the  said  A.B.,  de- 
ceased, pursuant  to  the  advertisement  issued  in  that  behalf  in 
this  cause  [or,  matter],  dated  the  day  of  , 

19     ,  and  which  was  published  in  the  of  the 

day  of  ,  19     . 


939 


(Formal  parts:  see  No.  744.) 

1.  A.B.,  the  testator  [or,  intestate]  in  the  judgment  [or,  "^^^^^rdebt 
order]  dated  the  day  of  ?  19     ,  in  this  cause  due  on  a 
[or,  matter],  was  at  the  time  of  his  death,  and  his  estate  J"<^&™®"*- 
still  is,  justly  and  truly  indebted  to  me  in  the  sum  of  $  , 

for  principal  money,  and  for  interest  thereon  at  the  rate  of 
per  cent,  per  annum,  from  the  day  of  ,  19     , 

upon  and  by  virtue  of  a  judgment  recovered  by  me  against 
the  said  A.B.  in  the  High  Court  of  Justice  (or  as  may  be), 
and  duly  signed  on  the  day  of  j  19     ,  for  the 

sums  of  $2,000  debt,  and  $25.18  costs. 

2.  The  said  judgment  now  remains  in  full  force  and 
virtue. 

3.  And  I,  speaking  positively  for  myself,  and  to  the 
best  of  my  knowledge  and  belief  as  to  other  persons,  lastly 
say,  that  I  have  not,  nor  hath  nor  have  any  other  person  or 
persons  by  my  order,  or  for  my  use,  received  the  said  sum  of 
$  ,  and  interest,  or  any  part)  thereof  respectively,  nor 
any  security  or  satisfaction  whatsoever  therefor,  save  and  ex- 
cept the  said  judgment  (or  as  may  he). 


(Formal  parts:  see  No.  744.)  o/i^ 

1.  By  an  indenture  dated  the  day  of  ,  19     ,  Affidavit  to 

now  produced  and  shewn  to  me,  and  marked  "  A,"  and  made  dug^oifa  mort- 
between  A.B.,  the  testator  [or,  intestate]  in  the  judgment  [or,  gage,  and  co- 
order]  dated  the  day  of  ,  19     ,  in  this  cause  ^^"^"*  ^'^  p^^' 
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[or,  matter]  named,  of  the  one  part,  and  me  of  the  other 
part,  the  said  A.B.  granted  and  conveyed  lot  No.  {describe  ii) 
unto  me,  my  heirs  and  assigns:  subject  to  a  proviso  for  re- 
demption thereof,  in  case  the  said  A.B.,  his  heirs,  executors 
or  administrators,  should  on  the  day  of  ,  19     , 

pay  to  me,  my  executors,  administrators  or  assigns,  the  sum 
of  $5,000,  with  interest  thereon  in  the  meantime  at  the  rate 
of  $6  per  cent,  per  annum;  and  the  said  A.B.,  for  himself,  his 
heirs,  executors,  and  administrators,  thereby  covenanted  with 
me,  to  pay  me  the  said  sum  of  $5,000,  with  interest  as  afore- 
said, according  to  the  said  proviso.  The  said  mortgage  was 
given  to  secure  the  sum  of  $5,000  cash,  which  was  actually 
lent  and  advanced  by  me  to  the  said  A.B.  at  the  date  thereof 
(or  as  the  case  may  he). 

2.  On  the  day  of  ?  19  ,  the  said  A.B. 
paid  to  me  the  sum  of  $1,000  in  part  discharge  of  the  said 
$5,000. 

3.  The  said  A.B.  was  at  the  time  of  his  death,  and  his 
estate  still  is,  justly  and  truly  indebted  to  me  in  the  sum  of 
$4,000,  residue  of  the  said  $5,000,  with  interest  on  the  said 
$4,000  at  the  rate  aforesaid,  from  the  day  of  , 
19     ,  under  and  by  virtue  of  the  said  indenture. 

4.  And  I,  speaking  positively  {continue  as  in  par.  3  of 
No.  939,  to  the  end:  varying  the  statement  where  necessary). 

5.  I  further  say  that  I  am  not  now,  and  never  have  been 
since  the  date  of  the  said  mortgage,  nor  hath  nor  have  any 
person  or  persons,  by  my  order  or  to  my  knowledge  or  belief, 
for  my  use,  been  in  the  occupation  of  the  said  moi'tgaged 
premises,  or  of  any  part  thereof,  nor  in  receipt  of  the  rents, 
issues  or  profits  of  the  same  or  any  part  thereof. 


041 

Affidavit  to 
pri)ve  a  debt 
due  on  a  com- 
mon money 
bond. 


{Formal  parts:  see  No.  744.) 

1.  A.B.,  the  testator  [or,  intestate]  in  the  judgment  [or, 
order]  dated  the  day  of  ,  19     ,  in  this  cause 

[or,  matter]  named,  made  his  bond,  dated  the  day 

of  19     ,  to  me  in  the  penal  sum  of  $200,  condition- 

ed for  the  payment  by  him,  his  executors  or  administrators, 
to  me  of  the  said  sum  of  $200,  on  the  day  of  , 

19  ,  together  with  interest  thereon,  in  the  meantime,  at  the 
rate  of  per  cent,  per  annum ;  and  which  said  bond  is  now 
produced  and  shewn  to  me,  and  is  marked  A.  {Shew  con- 
sideration, as  in  No.  940.) 
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2.  The  said  A.B.,  was  at  the  time  of  his  death,  and  his 
estate  still  is,  justly  and  truly  indebted  to  me  in  the  said  sum 
of  $200,  with  interest  thereon  at  the  rate  aforesaid  from 
the  day  of  ,  19  ,  upon  and  by  virtue  of 
the  said  bond. 

3.  And  I,  speaking  positively  {continue  as  in  par.  3  of 
No.  939,  to  the  end:  varying  the  statement,  where  necessary). 


942 

Proceed  as  in  No.  941  to  conditioned ;  and  continue  thus :  u^^i V'^^'  °" 
for  the  payment  by  him,  his  executors  or  administrators,  of  an  annuity, 
the  sum  of  $20  a  year  to  me,  during  the  life  of  E.F.;  who 
is  still  living  (or  as  may  he) ;  and  which  said  bond  is  now 
produced  and  shewn  to  me,  and  is  marked  "A.'^  (shew  con- 
sideration as  in  No.  840.) 

2.  The  said  A.B.  was  at  the  time  of  his  death,  and  his 
estate  still  is,  justly  and  truly  indebted  to  me  in  the  sum  of 
$40,  for  arrears  of  the  said  annuity  computed  to  the 

day  of  J  19     J  under  and  by  virtue  of  the  said 

bond. 

3.  And  I,  speaking  positively  (continue  as  in  par.  3  of 
No.  939,  to  the  end:  varying  the  statement,  tvtiere  necessary) . 


(Formal  parts:  see  No.  744.) 

»4» 

1.  A.B.,  the  testator  [or,  intestate]  in  the  judgment  [or,  ^'he  like,  on  a 
order]  dated  the  day  of  ,  19     ,  in  this  cause  change 

[or,  matter]  named,  was  at  the  time  of  his  death,  and  his 
estate  still  is,  justly  and  truly  indebted  to  me  in  the  sum  of 
$80,  for  principal  money  due  on  a  bill  of  exchange  dated  the 
,  19  ,  drawn  by  me  upon  and  accepted  by  the 
said  A.B.,  for  the  payment  of  $80  to  me  months  after 

the  date  thereof ; 

Or,  due  on  a  bill  of  exchange,  dated,  &c.,  drawn  by  one 
CD.  upon  and  accepted  by  the  said  A.B.,  for  the  pay- 
ment of  $80  to  me  months  after  the  date  thereof; 

Or,  due  to  me  as  indorsee  of  a  bill  of  exchange,  dated, 
&c.,  drawn  by  CD.  upon  and  accepted  by  the  said  A.B., 
for  the  payment  of  $80  to  the  order  of  the  said 
CD.  months  after  the  date  thereof,  and  by 

him  indorsed  to  me  (or  as  may  he) ; 
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together  with  interest  on  the  said  principal  sum,  at  the  rate 
of        per  cent,  per  annum,  from  the  day  of  , 

19  ;  and  which  said  bill  of  exchange  is  now  produced  and 
shewn  to  me.  and  is  marked  "  A."'  {shew  consideration,  as  in 
No.  940.) 

2.  And  I,  speaking  positively  (continue  as  in  par.  3  of 
939,  to  the  end:  varying  the  statement,  where  necessary). 


944 

prove*adebt  Proceed  as  in  No.  943,  to  principal  money;  and  continue 

due  on  a  pro-    thus :  due  on  a  promissory  note  dated  the  ,  19     , 

missory  note,   for  $90,  made  by  the  said  A.B.,  whereby  he  promised  to  pay 

to  me  or  my  order  the  sum  of  $90  one  month  after  the  date 

thereof ; 

Or,  due  on  a  promissory  note  dated,  &c.,  for  $90,  made 
by  the  said  A.B.,  and  payable  to  me  on  demand; 
Or,  due  to  me  as  indorsee  of  a  promissory  note,  dated, 
&c.,  made  by  the  said  A.B.,  for  the  payment  of  $90  to 
the  order  of  E.F.  months  after  the  date  thereof, 

and  by  the  said  E.F.  indorsed  to  me  (or  as  may  he) ; 

together  with  interest   (continue  as  in  No.  943  to  the  end: 
substituting  promissory  note  for  bill  of  exchange). 


943 

X'eou^^'  °°^  Proceed  as  in  No.  943,  to  principal  money;  and  continue 
thus:  due  to  me  as  the  payee  of  a  banker's  cheque,  dated 
the  ,  19     ,  drawn  by  the  said  A.B.  on  Messrs. 

C.  D.  &  Co.,  for  the  payment  of  $30  to  me  or  bearer,  on  de- 
mand; 

Or,  due  to  me  as  the  bearer  of  a  banker's  cheque,  dated, 
&c.,  drawn  by  the  said  A.B.  on  Messrs.  C.  D  <&  Co.  for 
the  payment  of  $30  to  E.F.  or  bearer,  on  demand,  and 
by  the  said  E.F.  transferred  and  delivered  to  me; 
which  said  cheque  has  been  duly  presented  to,  and  refused 
payment  by,  the  said  Messrs.  C.  D.  &  Co.,  and  is  now  pro- 
duced and  shewn  to  me,  and  is  marked  "  A." 

2.  And  I,  speaking  positively  (continue  as  in  par.  3  of 
No.  939,  to  the  end:  varying  the  statement,  luhere  necessary) . 
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(Formal  parts:  see  No.  744.) 

1.  A.B.,  the  testator  [or,  intestate]  in  the  judgment  [or,  Affidavit  to 
order],  dated  the  day  of  ,  19     ,  in  this  cause  jue^on^simple 

[or,  matter],  named,  was  at  the  time  of  his  death,  and  his  contract. 
estate  still  is,  justly  and  truly  indebted  to  me  in  the  sum  of 
$150  for  {state  what;  as  in  the  following  examples: 

for  money  lent  by  me  to  the  said  A.B.  at  his  request. 

for  money  paid  by  me  for  the  use  of  the  said  A.B.  at 

his  request. 

for  money  received  by  the  said  A.B.  for  my  use. 

for  money  found  to  be  due  from  the  said  A.B.  to  me,  on 

an  account  stated  between  us. 

for  goods  sold  and  delivered  to  me  by  the  said  A.B. 

for  work  done,  and  materials  for  the  same  provided  by 

me  for  the  said  A.B.  at  his  request. 

for  salary  due  and  payable  from  the  said  A.B.  to  me,  for 

services  done  by  me  for  the  said  A.B.  as  his  clerk,  and  on 

his  retainer. 

for  work  done  by  me  as  the  agent  of  and  for  the  said 

A.B.,  and  on  his  retainer,  and  for  commission  and  reward 

due  and  of  right  payable  from  him  to  me  in  respect 

thereof. 

for  work  done  as  solicitor,  and  materials  for  the  same 

provided  by  me  for  the  said  A.B.,  upon  his  retainer, 

and  for  fees  due  and  payable  to  me  in  respect  thereof, 

and  for  money  paid  by  me  for  the  use  of  the  said  A.B., 

at  his  request.) 

If  so :  and  in  the  further  sum  of  $  for  interest  upon,  and 

for  the  forbearance  at  interest  to  the  said  A.B.  by  me,  at  his 
request,  for  divers  spaces  of  time,  of  moneys  due  and  owing 
to  me  from  the  said  A.B.;  and  which  interest  the  said  A.B. 
contracted  and  agreed  with  me  to  pay  me. 

2.  The  full  particulars  of  my  aforesaid  dejnand  are  set 
forth  in  the  paper  writing  now  produced  and  shewn  to  me, 
and  marked  '"A." — Where  applicable,  add:  The  prices 
charged  in  the  said  paper  writing  marked  "  A  "  are  fair  and 
reasonable,  and  such  as  are  usual  and  customar\^  in  the  trade 
or  business  [or,  profession]  of  [a  timber  merchant  or  as  may 
he]  :  as  I  know  from  having  carried  on  such  trade,  &c., 
for  years  last  past. 

3.  And  I,  speaking  positively  (continue  as  in  No.  939, 
to  the  end:  varying  the  statement ,  where  necessary). 
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0417  {Court  and  style  of  cause:  see  No.  949.) 

Affidavit  by  a        l^  CD.,  of  (residence  and  addition),  the  executor  of  the 

p^esentat^ve,    ^'^^^  L^^j  administrator  of  the  personal  estate]  of  U.F.,  late 

to  prove  a  debt  of  (residence  and  addition)  :  who  died  on  the  day 

estate.     ^        of  ,  19     ;  acting  under  probate  of  such  will  [or, 

letters  of  administration  of  such  estate]    granted  to  me  on 

the  day  of  ^  19     ,  make  oath  and  say,  as 

follows : 

1.  State,  in  numbered  paragraphs,  the  nature  and  exist- 
ence of  the  debt:  as  in  Nos.  939-946;  and  conclude  as 
follows : 

2.  And  I,  speaking  positively  for  myself,  and  to  the  best 
of  my  knowledge  and  belief  as  to  other  persons,  lastly  say, 
that  the  said  E.F.  did  not  in  his  lifetime,  and  I  have  not,  nor 
have  nor  hath  any  other  person  or  persons  by  the  order  of 
the  said  E.F.,  or  of  myself,  or  for  his  or  my  use,  received  the 
said  sum  of  $  nor  any  security  or  satisfaction  what- 
soever therefor  (or  as  may  he). 


Notice  to  Creditors  to  produce  Documents.     (Rule  705.) 

^^^  (Short  title.) 

Notice  to  You  are  hereby  required  to  produce,  in  support  of  the 

creditors  to  claim  Sent  in  by  you,  against  the  estate  of  A.B.,  deceased  (de- 

ments,  being  scrihe  any  document  required),  before  the  Master  in  Ordinary 

that  referred  /gy  Qfji^j.  Master  or  officer),    at   his    chambers    at,    &c.,    on 

to  in  Rule  70o.  ,Y  j  i-  ^  n  i.  j  i      1    •     Xi. 

(a)  the  day  of  ,  19     ?  at  0  clock  m  the 

noon. 

Dated  this  day  of  ,  19     . 

O.R.,  of,  &c.,  solicitor  for  the  plaintiff. 
[or,  defendant,  or  as  may  &e.] 


To  Mr.  S.T. 


Con.  Rules,  1888,  Form  37. 


Affidavit  of  Executor  or  Administrator  as  to   Claims. 
94»  (Rule  708.) 

In  the  High  Court  of  Justice. 

administrator  Between — A.B.,  Plaintiff. 

as  to  claims.  and 

CD.,  Defendant. 
We,  A.B.,  of,  &c.,  the  above-named  plaintiff  [or  defendant, 
or  as  may  be],   the  execiitor    [or,    administrator],  of  CD., 

(a)  Con.  Rules,  1897,  Form  80. 
(6)    Con.  Rules,  Form  21. 


Affidavit  of 
executor  or 


('>) 
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late  of  in  the  County  of  ,  deceased,  and  E.F., 

of,  &c.,  solicitor,  severally  make  oath,  and  say  as  follows: — 

I,  the  said  E.F.  [solicitorl  for  myself  say  as  follows : — 

1.  I  have,  in  the  paper  Avriting  now  produced  and  shewn 
to  me,  and  marked  "  A,"  set  forth  a  list  of  all  the  claims,  the 
particulars  of  which  have  been  sent  in  to  me  by  persons  claim- 
ing to  be  creditors  of  the  said  CD.,  deceased,  pursuant  to  the 
advertisement  issued  in  that  behalf,  dated  day  of  , 
19     . 

And  I,  the  said  A.B.,  for  myself,  say  as  follows : — 

2.  I  have  examined  the  several  claims  mentioned  in  the 
paper  writing  now  produced  and  shewn  to  me,  and  marked 
A.,  and  I  have  compared  the  same  with  the  books,  accounts, 
and  documents  of  the  said  CD.  {or  as  may  he,  and  state  any 
other  inquiries  or  investigations  made),  in  order  to  ascertain 
.as  far  as  I  am  able,  for  which  of  such  claims  the  estate  of  the 
said  CD.  is  justly  liable. 

3.  From  such  examination  (and  state  any  other  reasons), 
I  am  of  opinion,  and  verily  believe,  that  the  estate  of  the  said 
CD.  is  justly  liable  for  the  amounts  set  forth  in  the  sixth 

column  of  the  first  part  of  the  said  paper  writing  marked 
'"  A " ;  and  to  the  best  of  my  knowledge  and  belief,  such 
several  amounts  are  justly  due  from  the  estate  of  the  said 
CD.,  and  proper  to  be  allowed  to  the  respective  claimants 
named  in  the  said  schedule. 

4.  I  am  of  opinion  that  the  estate  of  the  said  CD.  is  not 
justly  liable  for  the  claims  set  forth  in  the  second  part  of  the 
said  paper  writing  marked  "  A,''  and  the  same  ought  not  to 
be  allowed  without  proof  by  the  respective  claimants  [or,  I 
am  not  able  to  state  whether  the  estate  of  the  said  CD.,  is 
justly  liable  for  the  claims  set  forth  in  the  second  part  of  the 
said  paper  writing  marked  "  A,"  or  whether  such  claims,  or 
any  parts  thereof,  are  proper  to  be  allowed  without  further 
evidence.] 

Sworn,  &c. 

Exhibit  Referred  to  in  the  above  Affidavit. 

(Short  Title.) 

List  of  claims  the  particulars  of  which  have  been  sent  in 
io  E.F.,  the  solicitor  of  the  plaintiff  [or,  defendant,  or  as 
may  he],  by  persons  claiming  to  be  creditors  of  CD.,  de- 
ceased, pursuant  to  the  advertisement  issued  in  that  behalf, 
dated  the  day  of  ,  19     . 
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This    paper    writing,  marked   "  A,"    was    produced  and 
shewn  to  ,  and  is  the  same  as  is  referred  to 

in  his  affidavit,  sworn  before  me  this         day  of  , 

19     . 

W.B.,  &c. 

First  Part. — Claims  proper  to  be  allowed  without  further 
evidence : — 


6 

is 

§1 

Names  of 

of 
Claimants. 

Addresses 

and 

Descriptions. 

Nature 

of 
Claim. 

Amount 
Claimed. 

Amount 

proper 

to  be 

allowed. 

$            C. 

Second  Part. 
claimants : — 


-Claims  which  ought  to  be  proved  by  the 


d 

Names 

of 

Claimants. 

Addresses 

and 

Descriptions. 

Nature 

of 
Claim. 

Amount 
Claimed. 

$           c. 

Con.  Rules,  1888,  Form  50. 


950 

Warrant  to 
show  cause 
why  applicant 
should  not 
have  leave  to 
make  a  claim, 
where  the 
time  allowed 
has  expired, 
but  before 
Master's 
report. 


{Formal  parts:  see  No.  957.) 

To  shew  cause  why  A.B.,  of  (residence  and  addition) y 
notwithstanding  the  time  limited  for  proving  claims  has  ex- 
pired, should  not  be  at  liberty,  under  the  judgment  [or, 
order],  dated  the  day  of  ,19     ,  in  this  cause 

[or,  matter],  to  come  in  and  establish  his  claim  [state  in 
respect  of  what;  as  thus:  as  a  creditor  upon  the  estate  of 
CD.,  the  testator  or,  intestate]  in  the  said  judgment  [or, 
order]  named,  for  the  sum  of  $ 
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(Title  and  address:  see  No.  1324.) 

The    humble    petition    of    A.B.,    of    {residence    anti  Petition  to  be 

,j.   .      ,  ^  ^  ^  admitted  as  a 

adaiUon),  creditor,  after 

direction  to 

Sheweth  as  follows :  apportion 

fund   amongst 

Shew  nature  of  the  proceedings;  as  thus:  1.  This  action  certified  credi- 
[or.  matter]  was  instituted  for    the    administration    of    the  before  appor- 
estate  of  CD.;  and  by  the  judgment  made  therein,  dated  tion^ent 
the  day  of  >  19     >  the  usual  accounts  and  in-  ^"^ 

quiries  were  directed  to  be  taken  and  made,  including  an 
account  of  the  debts  of  the  said  CD. 

2.  The  Master  at  made  his  report,  dated  the 

day  of  ,  19     ,  in  pursuance  of  the  said  judgment; 

and  thereby  certitied  the  result  of  the  said  account  of  debts, 
and  of  the  other  accounts  and  inquiries  directed  by  the  said 
judgment. 

3.  The  said  Master's  report  having  became  confirmed  on 
the  day  of  ,  19  ,  this  action  came  on  to  be 
heard  on  further  directions  [or,  on  motion  for  distribution] 
on  the  day  of  ,  19  ;  and  by  a  judgment 
{or,  order)  then  made  of  that  date,  [the  costs  of  this  action 
were  directed  (to  be  taxed,  and)  ]  to  be  paid  out  of  the  sum  of 
$1,000  cash  in  Court  to  the  credit  of  this  cause;  and  the 
residue  of  such  cash  was  thereby  directed  to  be  apportioned 
amongst  the  creditors  of  the  said  CD.,  in  proportion  to  the 
respective  amounts  certified  to  be  due  to  them  l)v  the  said 
Master's  report  [or,  the  amount  of  the  estate  realized  herein 
was  directed  to  be  paid  out  of  Court  and  distributed  in 
accordance  with  the  said  report,  or  as  may  be  the  easel. 

4.  Pursuant  to  the  said  order,  the  costs  thereby  directed 
to  be  taxed  have  been  carried  into  the  office  of  the  Taxing 
officer;  but  the  taxation  thereof  is  not  yet  completed;  and 
no  apportionment  of  the  residue  of  the  said  fimd  has  yet  been 
made  [or,  the  said  money  in  Court  has  not  yet  been  distri- 
buted as  directed  by  said  order]. 

Shew  nature  of  petitioner's  claim;  and  why  omitted  to 
he  made  before;  as  thms:  5.  The  said  CD.  was,  at  the  time  of 
his  death,  and  his  estate  still  is,  justly  and  truly  indebted  to 
your  petitioner  in  the  sum  of  $80,  for  goods  sold  and  deli- 
vered by  your  petitioner  to  the  said  CD.,  in  the  course  of 
your  petitioner's  trade  as  a  wine  merchant. 

F— 36 
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6.  Your  petitioner,  on  the  day  of  ,  19  , 
for  the  first  time  became  aware  of  the  death  of  the  said  CD., 
and  that  his  estate  was  under  administration  by  this  Honour- 
able Court,  By  reason  of  your  petitioner's  ignorance  of  the 
existence  of  this  [action],  no  claim  by  or  on  the  part  of  your 
petitioner  in  respect  of  his  said  debt  was  made  under  the  said 
judgment ;  and  your  petitioner's  said  debt  is  omitted  from  the 
said  Master's  report. 

7.  Your  petitioner  is  now  desirous  to  establish  his  said 
debt  against  the  assets  of  the  said  CD.  in  this  action. 

Your  petitioner  therefore  prays  that  he  may  be  allow- 
ed to  rank  as  a  simple  contract  creditor  upon  the 
estate  of  the  said  CD.  for  the  said  sum  of  $80,  and  for 
interest  thereon  at  the  rate  of  $G  per  cent,  per  annum 
from  the  date  of  the  said  judgment;  and  that,  not- 
withstanding the  said  judgment  on  further  directions 
[or,  order  for  distribution],  the  residue  which  will 
remain  of  the  said  $1,000,  after  payment  of  the  said 
costs,  may  be  directed  to  be  apportioned  amongst  your 
petitioner,  in  respect  of  his  said  debt  and  interest,  and 
the  several  creditors  of  the  said  CD.  certified  by  the 
said  report,  in  proportion  to  the  respective  amounts 
so  due  to  your  petitioner  and  the  said  other  creditors; 
and  that  the  apportioned  sums  may  be  directed  to  be 
paid  to  your  petitioner  and  the  said  other  creditors 
accordingly. 


{Formal  parts:  see  No.  403.) 
Notice  of        on  the  part  of  A.B.,  of  {residence  and  addition)  : 

motion  to  be  . 

admitted  as  a  J  That  he  may  be  allowed  to  rank  as  a  simple  contract 
diredtTonto"'  creditor  upon  the  estate  of  CD.,  the  testator  [or,  intestate] 
apportion  fund  in  the  judgment  in  this  cause,  dated  the  day  of 

fiecTcfeditors''  1^  '  named,  for  the  sum  of  $80,  and  for  interest  thereon 
'but  tefore^'ap-  at  the  rate  of  per  cent,  per  annum  from  the  date  of  the 

m^l°"™^"*     said  judgment. 

2.  That,  notwithstanding  the  judgment  on  further  direc- 
tions [or,  order  for  distribution],  dated  the  day  of  , 
19  ,  the  residue  which  will  remain  of  the  sum  of  $1,000 
there'in  mentioned,  after  payment  of  the  costs  [thereby  direct- 
ed to  be  taxed]  mav  be  directed  to  be  apportioned  amongst 
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the  applicant^  in  respect  of  his  said  debt  and  interest,  and  the 
several  other  creditors  of  the  said  CD.  whose  debts  are  certi- 
fied by  the  Master's  report  dated  the  day  of  , 
19  ,  in  proportion  to  the  respective  amounts  due  to  the  ap- 
plicant and  the  said  other  creditors. 

3.  That  the  apportioned  sums  may  be  directed  to  be  paid 
to  the  applicant  and  the  said  other  creditors  accordingly. 
And  take  notice  {&c.,  as  in  No.  403). 


Notice  to  Creditor  that  Claim  Allowed.     {Rule  711.) 

(Style  of  cause.)  _ 

The  claim  sent  in  by  you  against  the  estate  of  A.B.,  de-  Notice  to 
ceased,  has  been  allowed  at  the  sum  of  $  [with  interest  cLim  allowed 

thereon  at  $  per  cent,  per  annum,  from  the  day  under  Rule 

of  ,  19     ,  and  $  for  costs,  or  as  the  case  ^«y  Form^si^re- 

&e.]  ferred  to  in 

that  Rule,  (a) 

If  part  only  allowed^  add:  If  you  claim  to  have  a  larger 
sum  allowed,  you  are  hereby  required  to  prove  such  further 
claim,  and  you  are  to  file  (d&c.^  as  in  Form  954). 

G.R.,  of,  &c. 
Dated,  &c.  Solicitor  for  Plaintiff, 

[Or J  defendant,  or  as  may  be]. 
To  Mr.  P.P. 

Con.  Eules,  1888,  Form  38. 


Notice  to  Creditor  to  Prove  his  Cla^im.     {Rule  711.) 

{Short  style  of  cause.) 

954 

You  are  hereby  required  to  prove  the  claim  sent  in  by  Notice  to 
you  against  the  estate  of  A.B.,  deceased.    You  are  to  file  such  °roveTi*° 
affidavit  as  vou  may  be  advised  in  support  of  your  claim,  ciTim  under 
give  notice  thereof  to  ,  Master  {or  as  the  case  may  he),  Rule 711,  be- 

on  or  before  the  day  of  ,  19     ;  and  attend  person-  referred  to  in 

■ — that  Rule,    (h) 

(a)  Con.  Rules,  1897.  Form  81. 
(h)  Con.   Rules,   1897,   Form  82. 
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ally,  or  by  your  solicitor,  at  his  Chambers,  on  the  day  of 

,19     ,  at  o'clock  in  the  noon,  being  the  time  ap- 

pointed for  adjudicating  on  the  claim. 
Dated  this  day  of  ,  19     . 

G.R.,  of,  &c., 
Solicitor  for  the  Plaintiff  [or  Defendant, 
or  as  may  he}. 


To  Mr.  S.T. 


Con.  Eules,  1888,  Form  39. 


956 

No'.,ice  to 
creditors  that 
cheques 
may  be  re- 
ceived ander 
Rule  714,  be- 
ing Form  No. 
83  in  Con. 
Rules,     (a) 


Notice  that  Cheques  may  he  Received.     {Rule  714.) 
(Short  style  of  cause.) 

The  cheques  for  the  amounts  directed  to  be  paid  to  the 
creditors  of  A.B.,  deceased,  by  an  order  made  in  this  action 
[or,  matter]  dated  the  day  of  ,  19  ,  may  be  obtained 
at  the  Accountant's  Office,  in  Osgoode  Hall,  Toronto,  on  and 
after  the  day  of  ,  19     . 

O.R.,  of,  &c., 
To  Mr.  W.S.,  Solicitor  for  the  Plaintiff  [or  Defendant, 

or  as  may  he.] 

Con.  Eules,  1888,  Form  40. 
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Master's 
warrant. 


(Short  style  of  cause.) 

By  virtue  of  an  order  [or,  judgment]  of  reference,  I  do 
appoint  the  several  days  and  times  hereunder  written  lor 
the  several  purposes  also  hereunder  written,  at  my  Chambers, 
in  the  of        ,  at  which  time  and  place  all  parties  con- 

cerned are  to  attend. 

Dated  the  day  of         ,  19     . 

(Underwriting  here.) 


A.B., 


[See  next  form  as  to  mode  of  underwriting.] 


Master. 


95S 

Forms  of 
underwriting 
warrants  : 

(1)  To  con- 
sider judg- 
ment. 


Forms  for  underwriting  warrants. 

To  consider  the  judgment  [or,  judgment  on  further  dir- 
ections, or,  order]  dated,  &c. 


(o)  Con.  Rules,  1897.  Form  83. 
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The   plaintiff  to   shew   cause   why  the   prosecution    [or,  (2)  To  change 
further  prosecution]  of  the  [order]  made  herein  on  the  reference*^ 

day  of,  <S:c.,  should  not  be  committed  to  the  defendant  A.B. 
\_or,  to  A.B.,  a  creditor  who  has  established  his  claim  herein 
before  the  Master]. 

The  defendant  CD.  to  brina:  in  his  account,  duly  verified  i^)  "^^  '^"°& 

1         nr>  1      •,      •  ,       ,1     *.,^      ^,1  T   ~,i      •  •   •       in  accounts. 

by  aindavit,  m  answer  to  the  4tn,  5th,  and  Yth  mquines 
(or  as  may  be),  directed  by  the  judgment  [or,  judgment  on 
further  directions  in  this  cause,  or,  order],  dated,  &c.,  on 
the  5th  February,  19     ,  at  10  a.m. 

To  proceed  on  the  accounts  of  CD.,  with  a  view  to  as-  (4)  To  pro- 
certaining  what  is  admitted  and  what  is  contested,  on  ^  counts"  *(6) 

at,  &c. 


To  proceed  on  the  accounts  of  CD.,  and  take  notice,  that  (5)  Another 
you  are  required  to  admit  the  same,  or  such  parts  thereof  °'''""  ^"^ 
as  you  can  properly  admit,  on  at,  &c. 

To  hear  and  determine  the  matter  referred  to  me  under  (6)  To  hear 
the  order  dated,  &c.,  on  at,  &c.  mine.^'^'^ 

To  tax  costs  under  the  order,  &c,  ('^)  '^^^  ^"®*'^- 

To  settle  report  under  the  order,  &c.  (8)  Settle 

^  report. 

Where  one  day  is  appointed  for  all  these  purposes  hy  the 
warrant,  it  is  usual  to  say,  to  hear  and  determine,  to  tax  costs, 
and  settle  report  under  the  order,  &c. 


L 


»5» 

At  the  request  of  the  plaintiff  [or,  defendant — or  other  Master's 
party,  as  the  case  may  &e],  I  direct  that  the  defendant  ^-S.^j.^d^j.^p^/'''" 
[or,  the  plaintiff,  CD. — or  other  party,  as  the  case  may  &e],  made  in  the 
do,  on  or  before  ten  of  the  clock  of  the  day  of  next,  [heToiicitor 

produce  and  leave  in  my  office,  under  oath,  all  deeds,  books,  and  entered 'in 
papers,  writings  and  documents  (if  any  particular  deed,  book,  ^'^  ^oo^- 
or  writing  be  desired,  mention  it  specifically)  in  his  [or,  their] 
custody  or  power  in  any  way  relating  to  the  matters  in  ques- 
tion in  this  cause. 


(6)  See  Rules  678  and  679. 
(c)  See  also  Rule  679. 
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960 

Advertise- 
ment for  clai- 
mants (other 
than  creditors 
of  a  deceased 
person),  to 
come  in. 


Heirs. 


Next  of  kin. 


Cestuis  que 
trustent. 


Legatees. 


Incumbran- 
cers on  legacy. 


(Short  style  of  cause.) 

Pursuant  to  a  judgment  [or,  an  order]  of  the  High 
Court  of  Justice,  made  in  [set  out  the  short  style  of  the 
mattei'  or  cause;  as  thus:  In  the  matter  of  the  trusts  of  an 
indenture  dated  the  4th  January,  19  ,  between  A.B.  and 
CD. — or.  in  a  cause  Jones  against  Styles — or  as  may  be], 
bearing  date  the  day  of  the  [state  the  special  object 

of  the  advertisement;  as  thus:  the  persons  claiming  to  be  the 
heirs-at-law  of  A.B..  late  of  {residence  and  addition),  living 
at  the  time  of  the  said  A.B.'s  death  on  the  day  of         , 

19       , 

Or,  the  persons  claiming  to  be  next  of  kin,  according 
to  "  the  Statute  of  Distribution  "  of  A.B.,  late  of,  &c., 
living  at  the  time  of  his  death  on  the  day  of        , 

19  ,  or  to  be  the  legal  personal  representatives  of 
such  of  the  said  next  of  kin  as  are  now  dead. 

Or,  the  persons  claiming  to  be  interested  under  a  cer- 
tain indenture  dated  the  day  of  ,  19  ,  exe- 
cuted by  A.B.,  then  of,  &c.,  for  the  benefit  of  his  cre- 
ditors, 

Or,  the  persons  claiming  to  be  entitled  to  the  legacy 
of  $4,000  bequeathed  by  the  will  of  the  testator  Isaac 
Brown,  late  of  ,  in  the  County  of  ,  gentle- 

man, to  the  child  or  children  of  his  nephew  William 
Saunders, 

Or,  the  persons  claiming  to  be  entitled  to  any  mort- 
gage, charge  or  other  incumbrance  upon  or  affecting 
the  legacy  of  $4,000  bequeathed  to  John  Jones,  now 
or  late  of  {residence  and  addition),  by  the  will  of  his 
father,  Ephraim  Jones,  late  of  {residence  and  addi- 
tion), who  died  on  or  about  the  day  of        ,  19     .] 

are,  by  their  solicitors,  on  or  before  the  day  of       ,19     , 

at  10  o'clock  a.m.,  to  come  in  and  prove  their  claims,  at  the 
Chambers  of  the  Master  of  the  Court  at  {or  as  may  he) : 

Or,  in  default  thereof,  they  will  be  peremptorily  excluded 
from  the  benefit  of  the  said  judgment  [or,  order]. 


Dated  this 


day  of 


19 


A.B., 

Master  at 
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(Formal  parts:  see  No.  74-i.) 

1.  John  Hughes,  late  of    (residence  and  addition),  the  Affidavit  in 
intestate  in  the  judgment  [or,  order]  in  this  cause  [or,  matter]  f^'^'^^f^  *°g*" 
dated  the  day  of         ,  19     ,  named,  was  my  son.  heirship  and 

2.  The  said  John  Hughes  died  on  the  day  of  , 
19  .  He  is  the  same  person  as  "  John  Hughes,"  in  the  cer- 
tificate marked  A.,  now  produced  and  shewn  to  me,  named; 
and  purporting  to  be  a  copy  of  an  entry  of  his  burial  in  the 
register  book  of  burials  kept  for  the  parish  of  W.,  in  the 
County  of  Y.,  for  the  j'ear  19     . 

3.  The  said  John  Hughes  was  married  twice  only; 
namely :  ( 1 )  On  the  day  of  ,  19  ,  to  Laura  Thorn- 
ton, at  the  parish  church  of  S.,  in  the  city  of  T.  ;'and  (2) 
on  the  day  of  ,  19  ,  to  Jane  Watts,  at  the  parish 
church  of  P.,  in  the  County  of  E. 

4.  The  said  John  Hughes  and  Laura  Thornton  are  the 
same  persons  as  "  John  Hughes,"  bachelor,  and  "  Laura 
Thornton,"  spinster,  respectively  named  in  the  certificate 
marked  B.,  now  produced  and  shewn  to  me;  and  purporting 
to  be  a  copy  of  an  entry  of  their  marriage  in  the  register  book 
of  marriages  kept  for  the  said  parish  of  S.,  for  the  year  19     . 

5.  The  said  Laura  Thornton,  then  Laura  the  wife  of  the 
said  John  Hughes,  died  on  the  day  of  ,  19  .  She 
i5!  the  same  person  as  "  Laura  Hughes,"  in  the  paper  writing 
marked  C,  now  produced  and  shewn  to  me,  named ;  and  pur- 
porting to  be  a  copy,  under  the  seal  of  the  [General  Register 
Ofiice],  of  the  entry  Xo.  ,  in  the  certified  entries  of  deaths 
in  the  town  of  K.,  in  the  County  of  L.,  for  the  year  19     . 

6.  The  said  John  Hughes  and  Jane  Watts  are  the  same 
persons  as  "  John  Hughes,"  widower,  and  "  Jane  Watts," 
widow,  respectively  named  in  the  paper  writing  marked  D., 
now  produced  and  shewn  to  me ;  and  purporting  to  be  a  copy 
of  an  entry  of  their  marriage  in  the  register  book  of  mar- 
riages kept  for  the  said  parish  of  P.,  for  the  year  19     . 

7.  The  said  John  Hughes  had  two  children  only  by  his 
wife  Laura  Hughes,  formerly  the  said  Laura  Thornton; 
namely:    (1)   Albert  Hughes,  and   (2)   Maria  Hughes. 

8.  The  said  Albert  Hughes  is  the  same  person  as  "  Albert, 
son  of  John  and  Laura  Hughes,"  in  the  paper  writing  marked 
E.,  now  produced  and  shewn  to  me,  named;  and  purporting 
to  be  a  copy  of  an  entry  of  his  baptism  in  the  registry  book 
of  baptisms  kept  for  the  parochial  chapelry  of  L.,  in  the 
county  of  M.,  for  the  year  19     . 
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9.  The  said  Maria  Hughes  is  the  same  person  as  "  Maria, 
daughter  of  John  and  Laura  Hughes/'  in  the  paper  writing 
marked  F.,  now  produced  and  shewn  to  me,  named;  and 
purporting  to  be  a  copy  of  an  entry  of  her  baptism  in  the 
last  mentioned  register  book,  for  the  year  19     . 

10.  The  said  Maria  Hughes  has  been  married  once  only; 
namely :  on  the  day  of  ,  to  Thomas  Jones,  of  (resi- 
dence and  addition),  at  the  parish  church  of  X.,  in  the  City 
of  0.  They  are  the  same  persons  as  ''  Thomas  Jones,"  bache- 
lor, and  "  Maria  Hughes,''  spinster,  respectively  named  in  the 
paper  writing  marked  G.,  now  produced  and  shewn  to  me; 
and  purporting  to  be  a  copy  of  an  entry  of  their  marriage  in 
the  register  book  of  marriages  for  the  said  parish  of  N.,  for 
the  3'ear  19     , 

11.  The  said  John  Hughes  had  no  child  by  his  wife  Jane 
Hughes,  formerly  the  said  Jane  Watts,  and  now  his  widow. 

12.  The  said  Jane  Hughes  and  Albert  Hughes,  and  the 
said  Thomas  Jones  and  Maria  his  wife,  formerly  the  said 
Maria  Hughes,  are  respectively  now  living. 


13.  SJietv  means  of  Icnowledge. 


Sworn,  &c. 


963 

Affidavit  by  a 
beneficiary,  as 
to  incum- 
brances by 
him. 


Inquiries  as  to  Legacies  and  Annuities. 

(Title  of  cause  or  matter.) 

I,  John  Jones,  of  (residence  and  addition;  and  identify 
the  deponent  with  the  cau^e  or  matter;  as  thus:  one  of  the 
defendants  above  named — or,  in  the  pleadings  in  this  cause 
named — or,  one  of  the  children  of  Ephraim  Jones,  the  tes- 
tator in  the  judgment  in  this  cause  [or,  matter]  dated  the 
day  of  ,  19  ,  named — (or  as  may  he),  make  oath 
and  say  as  follows: 

1.  I  have  not  at  any  time  mortgaged,  charged  or  other- 
wise incumbered  the  legacy  of  $1,000  bequeathed  to  me  by  the 
will  of  the  said  testator  Ephraim  Jones,  or  any  part  thereof 
(or  as  may  he — according  to  the  inquiry  directed),  to,  or 
in  favour  of,  any  person  or  persons  whomsoever — [if  so:  save 
and  except  as  hereinafter  mentioned,  that  is  to  say:  By  an 
indenture  dated  the  day  of  ,  19  ,  and  made  between 
mvself  of  the  one  part,  and  Charles  Davies,  of,  &c.,  of  the 
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other  part,  I  assigned  the  said  legacy,  and  the  interest  due, 
and  to  accrue  due  in  respect  thereof,  unto  the  said  Charles 
Davies,  to  secure  to  him  the  repayment  of  $400,  with  interest 
thereon  at  the  rate  of  5  per  cent,  per  annum;  which  sum, 
with  interest  thereon  at  the  rate  aforesaid  from  the 
day  of  ,  19  ,  remains  due  to  the  said  Charles  Davies 
upon  the  security  of  the  said  indenture  {or  as  may  he)]. 

Sworn,  «S:c. 


{Title  of  cause  or  matter.) 

«I63 

I,  A.B.,  of  {residence  and  addition),  the  above-named  de-  Affidavit  by 
fendant,  and  the  executor  of  the  will  of  Ephraim  Jones,  the,,r  a  trustee,' 
testator  in  the  judgment  [or,  order]  in  this  cause  [or,  mat-  as  to  notices 
ter]  dated  the         day  of         ,  19     ,  named  {or  as  may  &e),cumbrance8!"" 
make  oath  and  say  as  follows : 

1.  I  have  not  at  any  time  received  notice  of  any  mortgage, 
charge,  or  incumbrance  created  by  any  person  or  persons 
interested  under  the  will  of  the  said  Ephraim  Jones  of  the 
legacies,  shares  or  interests  thereby  bequeathed  to  them  re- 
spectively, or  any  part  or  parts  thereof  {or  as  may  he — ac- 
cording to  the  inquiry  directed) — [if  so:  save  and  except  the 
notices  now  produced  and  shewn  to  me,  and  marked  re- 
spectively, A.,  B.,  &c. ;  and  which  notices  were  received  by 
me  on  the  respective  days  set  forth  in  the  first  column  of  the 
schedule  hereto;  and  the  short  particulars  of  the  said  notices 
are  set  forth  in  the  second  column  of  such  schedule,  opposite 
the  respective  days  on  which  such  notices  respectively  were 
so  received.] 

The  Schedule  above  referred  to. 


Date  when  notice  received. 

Short  Particulars. 

1st  January,  19     

8th  August,  19      

&  B.,  of,  (tc,  of  an  assignment  by  John 
Jones  of  his  legacy  of  §1,000  to  Charles 
Davies,  of,  d-c,  to  secure  §100  and  interest. 

A  notice,  d:c. 
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064 

List  of  Lega- 
cies remaining 
unpaid. 


{Short  style  of  cause.) 
List  of  Legacies  remaining  unpaid. 


Serial 
No. 

Names  of 
Legatees. 

Descriptions. 

Amounts  of 

principal 
and  interest. 

Total  amount.^ 
due. 

1 

James  Oliver  . . . 
Mary  Russell . . . 

Jane,    the    wife 
of  John 
Williams    . . 

f 

Son     of     testator,     an 
infant 

$    cts. 

400  00 
7  05 

50  00 
4  08 

$   cts. 

2 

Interest 

of  London,  widow 

Interest  from  1st 
January,  19 — , 
the    death    of 
testator  . .    ... 

of  St.  Catharines, 

Paid  in  part 

Interest 

407  05 

54  OS 
214  11 

3 

250  00 
50  00 

200  00 
14  11 

Total  .... 

675  24 

965 

List  of  Annui- 
ties and  Ar- 
rears due. 


(Short  style  of  cause.) 
List  of  Annuities,  and  arrears  due. 


Serial 

No. 

Names  of  Annui- 
tants. 

Description  of    Annui- 
tants and  Nature  of 
Annuities. 

Amounts  of 
Annuities. 

Amounts  of 
Arrears  due. 

1 

Mary  .Jones 

Spinster,   daughter    of 
testator  during  her 
life 

$   cts. 
50  00 

$   cts. 
25  00 

Totals 

50  00 

25  00      , 
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(Title  of  the  cause.) 

066 

We,  A.B.,  of  (residence  and  addition),  CD.,  of,  &c.,  and  Affi^iavit  by 
E.F.,  of,  &c.,  the  above-named  defendants   (or  as  may  &e),  t,o|.gand^trus- 
severally  make  oath  and  sav,  as  follows : —  tees,  verifying 

"  their  accounts, 

1.  We  have  according  to  the  best  of  our  knowledge,  re- and  answering 
membrance,  information  and  belief,  set  forth  in  the  first  q Jrie",\s  to 
Schedule  hereunder  written,  a  full,  true,  and  particular  ac-  real  and 
count  and  inventory  of  the  personal  estate  of  or  to  which  p^^*"!^"*^  ^^" 
G.H.,  the  testator  [or,  intestate]  in  the  judgment  [or,  order] 

dated  the  day  of  ,  19     ,  made  in  this  cause  Inventory  of 

named  or  referred  to,  and  who  died  on  the  day  of        ,  t^teTt  death. 

19     ,  was  possessed  or  entitled  at  the  time  of  his  death — if  («) 
the  judgment  directs  only  an  account  of  personal  estate  not  speci- 
fically bequeathed,  add:  and  not  by  him  specifically  bequeathed. 

2.  Save  what  is  set  forth  in  the  said  first  Schedule — [if 
so :  and  what  is  by  the  said  testator  specifically  bequeathed — ] 
the  said  testator  [or,  intestate]  was  not,  to  the  best  of  our 
knowledge,  information,  or  belief,  at  the  time  of  his  death 
possessed  of,  or  entitled  to,  any  debt  or  sum  of  money  due 
to  him  from  us,  [or  any]  or  either  of  us,  on  any  account 
whatsoever,  nor  to  any  leasehold,  or  other  personal  estate, 
goods,  chattels,  or  effects,  in  possession,  or  reversion  abso- 
lutely, or  contingently,  or  otherwise  howsoever. 

3.  The  debts  of  the  said  testator  [or,  intestate]  are  those 
set  forth  in  our  affidavit  filed  on  the         day  of        ,19       (&) , 

4.  The  testator's   [or,  intestate's]   funeral  expenses  have  p^^ses^^  ^^ 
been  paid ;  and  the  same  consist  of  the  items  of  disbursement 
numbered         and  in  the  account  marked  A.  hereinafter 
referred  to    [or,  if  not   paid,  state   the  amount  due,  and  to 

whom  due :  as  thus :  The  said  testator's  funeral  expenses 
amount  to  $  ;  and  the  same  remain  due  to  J.S.,  of  l!^., 
in  the  (County)  of  M.,  undertaker]. 

(a)  The  first  Schedule  to  the  aflBdavit  should  shew  the  state  of  the 
assets  at  the  testator's  death;  the  second,  at  the  time  the  affidavit  is 
sworn;  and  the  accounts  of  p^Jrsonal  estate  verified  by  the  affidavit, 
should  disclose  all  the  receipts  and  payments  in  respect  of  the  assets 
between  those  periods.  Thus,  where  a  testator  leaves  a  sum  of  bank 
stock,  which  the  executor  afterwards  sells,  and  invests  the  proceeds 
in  Dominion  stock;  the  bank  stock  will  appear  in  the  first  Schedule; 
the  proceeds  of  the  sale  on  the  debit  side  of  the  account;  the  cost  of 
the  Dominion  Stock  on  the  credit  side;  and  the  amount  of  the  Domin- 
ion Stock  will  form  an  item  in  the  second  Schedule,  as  an  asset  out- 
standing or  undisposed  of.  For  form  of  these  Schedules,  see  Nos. 
967  et  seq. 

(b)    The  form  of  this  affidavit  is  given,  in  No.  949. 
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Account  of 
personal  es- 
tate. 


Personal  es- 
tate outstand- 
ing. 


5.  We  have,  in  the  account  marked  A.  now  produced  and 
shewn  to  us  (a),  according  to  the  best  of  our  knowledge,  in- 
formation and  belief,  set  forth  a  full,  true  and  particular 
account  of  the  personal  estate  of  the  said  testator  [or,  intes- 
tate]— if  so:  not  by  him  specifically  bequeathed — which  has 
come  to  our  hands,  or  to  the  hands  of  [any  or]  either  of  us, 
or  to  the  hands  of  any  person  or  persons  by  our,  [or  any] 
or  either  of  our  order,  or  for  our,  [or  any]  or  either  of  our 
use,  with  the  times  when,  the  names  of  the  persons  from 
whom,  and  on  what  account,  the  same  has  been  received ;  and 
also  a  like  account  of  the  disbursements,  allowances,  and 
payments  made  by  us,  [or  any]  or  either  of  us,  in  respect  of, 
or  on  account  of,  the  said  testator's  [or,  intestate's]  funeral 
expenses,  debts,  and  personal  estate:  together  with  the  pur- 
poses for  which  the  same  were  disbursed,  allowed,  or  paid. 

6.  We  have,  in  the  account  marked  B.  now  produced  and 
shewn  to  us,  according  to  the  best  of  our  knowledge,  inform- 
ation and  belief,  set  forth  a  full,  true  and  particular  account 
of  the  legacies  left  by  the  said  testator.  (&) 

7.  We,  each  speaking  positively  for  himself,  and  to  the 
best  of  his  knowledge  and  belief  as  to  other  persons,  further 
say:  that  save  and  except  as  appears  in  the  said  account 
marked  A.,  we  have  not,  nor  has  [any  or]  either  of  us,  nor 
have  nor  has  any  other  persons  or  person  by  our,  [or  any] 
or  either  of  our  order,  or  for  our,  [or  any]  or  either  of  our  use, 
possessed,  received,  or  got  in,  any  part  of  the  said  testator's 
[or.  intestate's]  personal  estate,  nor  any  money  in  respect 
thereof;  and  that  the  said  account  marked  A.  does  not  con- 
tain any  item  of  disbursement,  allowance,  or  payment,  other 
than  such  as  has  actually  been  disbursed,  paid,  or  allowed,  on 
the  account  aforesaid. 

8.  To  the  best  of  our  knowledge,  information,  and  belief, 
the  personal  estate  of  the  said  testator  [or,  intestate]  now 
outstanding,  or  undisposed  of,  consists  of  the  particulars  set 
forth  in  the  second  Schedule  hereunder  written  (c). 


(a)  For  form  of  this  account,  see  No.  971.  Where  it  has  been 
directed  that,  in  taking  the  account,  capital  is  to  be  distinguished 
fi-om  income,  the  account  should  be  divided  into  two  parts:  the  first 
embracing  the  transactions  as  to  capital;  the  second  as  to  income;  and 
the  affidavit  should  be  varied  accordingly. 

(6)  For  form  of  this  account  see  No.  972. 

(c)  Th's  Schedule  should  contain  all  the  existing  as.sets;  such  as 
Dominion  Stock,  whether  in  the  executors'  names  or  in  Court,  and 
any  cash  in  the  hands  of  the  executors:  Bloxam.  48.  For  form  of 
thi's  Schedule,  see  No.  968. 
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9.  Save  what  is  set  forth  in  the  said  second  Schedule,  there 
is  not,  to  our  knowledge,  information,  or  belief,  any  part  of 
the  said  testator's  [or,  intestate's]  personal  estate  now  out- 
standing, or  undisposed  of. 

10.  We  have,  according  to  the  best  of  our  knowledge,  re-  Real  estate  at 
membrance,  information,  and  belief,  set  forth  in  the  third  '^^**'"- 
Schedule  (d)  hereunder  written  the  particulars  of  all  the  real 

estate  which  the  said  testator  [or,  intestate]  was  seised  of, 
or  entitled  to  at  the  time  of  his  death. 

[Or,  at  the  date  of  his  will,  and  at  the  time  of  his 
death — and,  in  the  latter  case,  if  any  estates  were  ac- 
quired between  those  periods,  distinguish  the  same;  as 
thus : 

10.  We  have  (£c.:  as  above,  to  belief),  set  forth 
in  the  first  part  of  the  third  Schedule  hereunder 
written  the  particulars  of  all  the  real  estate 
which  the  said  testator  [or,  intestate]  was  seised 
of,  or  entitled  to,  at  the  date  of  his  will,  and  in 
the  first  and  second  parts  of  such  Schedule  the 
particulars  of  all  the  real  estate  which  the  said 
testator  was  seised  of,  or  entitled  to,  at  the  time 
of  his  death.] 

11.  Save  what  is  set  forth  in  the  said  Schedule,  the  said 
testator  [or,  intestate]  was  not,  to  the  best  of  our  knowledge, 
information,  or  belief,  at  the  date  of  his  will  or  at  the  time 
of  his  death,  seised  of,  or  entitled  to,  any  real  estate,  in  pos- 
session, remainder  or  reversion,  absolutely  or  contingently,  or 
otherwise  howsoever. 

12.  We  have,  according  to  the  best  of  our  knowledge,  in-incum- 
formation,  and  belief,  set  forth  in  the  fourth  Schedule  here-  l^rancea. 
under  written  the  particulars  of  all  the  incumbrances  affecting 

the  said  testator's  [or,  intestate's]  real  estate,  and  what  part 
thereof  such  incumbrances  respectively  affect,  (e) 

13.  We  have^  in  the  account  marked  C.  now  produced  Account  of 
and  shewn  to  us  (/),  according  to  the  best  of  our  knowledge,  profft^" 
information,  and  belief,  set  forth  a  full,  true,  and  particular 
account  of  all  the  rents  and  profits  of  the  said  testator's  [or, 
intestate's]  real  estate  which  have  come  to  our  hands,  or  to 

the  hands  of  [any  or]  either  of  us,  or  to  the  hands  of  any 
person  or  persons  by  our,   [or  any]  or  either  of  our  order. 


(d)  For  form  of  this   Schedule,  see  No.  969. 

(e)  For  form  of  this  Schedule,  see  No.  970.     If  there  is  no  in- 
cumbrance, alter  the  paragraph  accordingly :  see  No.  973,  par.  3. 

(/)  For  form  of  this  account,  see  No.  973. 
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Schedules  to 

foregoing 

affidavit. 


(1)  Person- 
alty at  death. 


or  for  our,  [or  any]  or  either  of  our  use;  and  the  times  when, 
the  names  of  the  persons  from  whom,  on  what  account,  in 
respect  of  what  part  of  such  estate  the  same  have  been  re- 
ceived, and  the  times  when  the  same  became  due;  and  also 
a  like  account  of  the  disbursements,  allowances,  and  payments 
made  by  us,  [or  any]  or  either  of  us,  in  respect  of  the  said 
testator's  [or,  intestate's]  real  estate,  or  the  rents  and  profits 
thereof,  and  the  times  when,  the  names  of  the  persons  to 
whom,  and  the  purposes  for  which,  the  same  were  made. 

14.  And  we,  each  speaking  positively  for  himself,  and  to 
the  best  of  his  knowledge  and  belief  as  to  other  persons,  fur- 
ther say;  that,  save  and  except  as  appears  in  the  said  account 
marked  C,  we  have  not,  nor  has  [any  or]  either  of  us,  nor 
have  nor  has  any  other  persons  or  person  by  our  or  [any  or] 
either  of  our  order,  or  for  our  [or  any]  or  either  of  our  use, 
possessed,  received,  or  got  in,  any  rents  or  profits  of  the  said 
testator's  [or,  intestate's]  real  estate,  nor  any  money  in  re- 
spect thereof;  and  that  the  said  account  marked  C.  does  not 
contain  any  item  of  disbursement,  payment,  or  allowance, 
other  than  such  as  has  actually  been  disbursed,  paid  or  al- 
lowed, as  above  stated. 

The  fiest  Schedule  above  referred  to. 

Account  of  the  testator's  [or,  intestate's]  personal  estate, 
at  his  death. 

(Set  out  the  particulars;  as  in  the  following  examples:) 

1.  $500  cash  in  the  house. 

2.  $1,000  cash  at  the  testator's  bankers,  the  Bank  of 

3.  $1,000,  Ontario  Bank  Stock  standing  in  the  testator's 

name. 

4.  $100  due  from  John  James,  for  half-year's  rent  of 
house  at  ,  to  19     . 

5.  $322.60,  balance  remaining  due  from  John  Thomas, 

on  account  of  half-vear's  rent  of  farm  at  ,  to 

19     . 

6.  $300,  a  debt  due  from  Samuel  Jones,  on  a  bond :  with 
interest  from        ,  at  per  cent 

7.  A  leasehold  house  situate  at  ,  held  under  a  lease 
for  a  term  of          years,  which  will  expire  or 

19     ,  at  a  rent  of  $         a  year:  underlet  to  James 
Evans  for  a  term  which  will  expire  on         ,  19     ,  at  a 
rent  of  $50  a  year. 
S.  $25,  half  a  year's  rent  due  from  the  said  James  Evans 
on         ,  19     . 
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The  second  Schedule  above  referred  to.  q«« 

Personal  estate  outstanding  or  undisposed  of.  ^ity  matstand- 

rv  -F  -7  •       17         7  7       \  '°^  ^^  undis- 

{Set  out  the  particulars;  as  m  the  above  examples.)  posed  of. 


The  THIRD  Schedule  above  referred  to. 

Eeal  estate.  (3)  Realty. 

(Set  out  a  short  particular  of  the  real  estate;  as  in  the 
following  examples:) 

1.  A  freehold  mansion,  and  grounds  attached,  containing 
about  three  acres,  situate  at         ,  and  called  "  The  Ever- 

-greens:"  in  the  testator^s  occupation  at  his  death,  and  now  in 
hand,  described  as  follows  (give  full  description). 

2.  A  freehold  farm,  called  "  Low  End  Farm,"  situate  at 
,  containing  about  500  acres,  and  in  the  occupation  of 

James  Evans,  under  a  lease  for  a  term  which  will  expire  at 
,  19     ,  at  the  yearly  rent  of  $600,  described  as  follows 

(give  full  description). 

3.  Twenty  freehold  cottages,  situate  at  aforesaid,  in 
the  occupation  of  Michael  Sullivan,  &c.,  as  weekly  tenants,  at 
rents  amounting  collectively  to  $  a  year,  described  as 
follows  (give  full  description). 


I 


The  fourth  Schedule  above  referred  to. 

070 

Incumbrances  affecting  the  real  estate.  (4)  Incum- 

brances on 

(Set  out  a  short  particular  of  the  incumbrances;  and^^^^^y- 

shew  what  part  of  the  above  real  estate  is  subject  to  each; 

as  in  the  following  examples:) 

1.  The  mansion  and  grounds  numbered  1  in  the  third 
schedule  above  written  are  subject  to  a  mortgage  created 
by  the  testator  by  indenture  dated,  &c.,  in  favour  of  Eeuben 
Johnson,  and  now  vested  in  Alfred  Symes,  of  (residence 
and  addition),  as  security  for  $500  due  to  him,  with  interest 
at  per  cent. 

2.  The  farm  numbered  2  in  the  said  third  schedule  is 
charged  with  the  payment  of  an  annuity  of  $40  to  Jemima 
Brown,  of,  &c.,  widow,  during  her  life,  under  the  will  of  the 
testator's  brother,  Ephraim  Hughes. 
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3.  The  parcels  of  land  numbered  4  in  the  said  third 
schedule  are  subject  to  the  dower  of  A.B.,  widow  of  the  said 
testator   (or  as  the  case  may  he). 


A. 


(Short  style  of  cause.) 

Account  of  This  account  marked  A.  was  produced  and  shewn  to  A.B., 

tate° referred  CD.,  and  E.F.  (or  as  may  he),  and  is  the  account  "A"  re- 
toin  No.  966.  ferred  to  in  their  affidavit  sworn  this  day  of  ,  19     . 

Before  me, 

(Signature  of  the  Commissioner  or  Officer' 
hefore  whom  the  affidavit  is  sworn.) 

RECEIPTS.  DISBURSEMENTS. 


a   . 

(UTS 


19- 


Names  of 

persons  from 

whom 

received. 


Evans  &.  Co. 

Can.   Bank  of 
Commerce 


John  James 


Samuel  Jones . 


James  Evans 


Wm.  Williams 


On  what 
account 
received. 


Found  in  house. 


Balance  at 
bankers    . . . . 

Half  year's  di- 
vidend on 
$2,000  6  per 
cent,  stock, 
due 


$  c. 


Half  year's  rent 
of  freehold, 
due 


Bond  debt  of 
$300  and 
terest  from 
to 

Half  year's  rent 
of  leasehold 
house,  due — . 

Produce  of  sale 
of  the  above 
leasehold 
house 


<D    O 


19- 


Names  of 

persons 

to  whom  paid 

or  allowed. 


James  Price  . 


Messrs.  A.&  B, 
John  George. . 


James  Price. 


For  what 
purpose  paid 
or  allowed. 


Undertaker's 
bill  for  fune- 
ral   

Solicitor's  bill 
for  probate  . . 

A  debt  due  to 
him  for  medi- 
cal attend 
ance 

Bond  debt  of 
$1,000,  and 
$25  for  in- 
terest thereon 
from   to 


atTS 
O  et 


$   C. 
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B. 

(Short  style  of  cause.) 

This  account  marked  B.  was  produced  and  shewn  to  ^-^v  ^gacie?re- 
C.D.  and  E.F.  {or  as  may  he),  and  is  the  account  referred  to  ferred  to  in 
in  their  affidavit  sworn  this         day  of        ,  19     ,  ^o-  ^6'^- 

Before  me, 

(Signature  of  the  Commissioner  or  Officer 
before  whom  the  affidavit  is  sworn.) 


Legacies  left  by  the  testator: 

1.  To  his  widow,  Jane  ,  all  his  household  furniture 
(following  the  words  of  the  will.) 

2.  To  his  son,  Y.Z.,  the  sum  of  $400,  payable  (following 

the  words  of  the  will). 

3.  To  his  3  daughters,  Ann,  Jane,  and  Mary,  the  sum  of 

$1,000  each,  payable  (folloicing  the  words  of  the  will). 

4.  To  his  son,  S.S.,  lot  Xo.        ,  in  the  Township  of 

in  the  County  of  ,  in  fee  (or  as  may  he — folloiu- 

ing  the  words  of  the  will). 


C. 

(Short  style  of  cause.) 


»73 


Thisaccount  marked  C.  was  produced  and  shewn  to  A. B.,  Account  of 
CD.,  and  E.F.  (or  as  may  he),  and  is  the  account  "C  "  re-  profiirrefer- 

ferred  to  in  their  affidavit  sworn  this  day  of  ,  19     .red  to  in  No. 

•^  '  966. 

Before  me, 

(Signature  of  the  Commissioner  or  Officer 
hefore  whom  the  affidavit  is  sworn.) 

F~37 
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RECEIPTS. 


DISBURSEMENTS. 


^  >  Names  of  per- 
®  $  I     sons  from 
ts  £  whom  received 

Q    I 


19- 


John  James  . . 


Thomas  Jones 


John  James  . . 


On  what  ac- 
count, and  in 
respect  of  what 

part  of  the 
estate  received 
and  when  due 


Half  y'r's  rent 
for  farm  m 
Township  of 
,due . 

One  quarter 
year's  rent 
of  house  at 
,due . 

Same  as  No.  1, 
due . 


$   c. 


19— 


Names  of  persons 

to  whom  paid 

or  allowed. 


Sun  Insurance 
Office 


Thomas  Carpen- 
ter 


J  ames  Francis . . 


For    what 
purpose  paid 
or  allowed 


One  year's 
insurance 
against  fire, 
due , 

Repairs  at 
John  James' 
farm    


Taxes  —  half 
year due 10th 
October,  19- 
on  Thomas 
Jones'  farm . 


a 

$  o. 


»74 

Affidavit  by 
joint  execu- 
tors and  trus- 
tees, verifying 
their  supple- 
mental ac- 
counts of 
personal  es- 
tate, and  rents 
and  profits. 


(Formal  parts:  see  No.  744.) 

1.  We  have,  in  the  account  marked  C,  now  produced 
and  shewn  to  us,  according  to  the  best  of  our  knowledge,  in- 
formation, and  belief,  set  forth  a  full,  true,  and  particular 
account  of  the  personal  estate  of  G.H.,  the  testator  in  the 
judgment  \_or,  order]  made  in  this  cause,  dated  the  day 
of  ,  19  ,  named  or  referred  to,  [if  so:  and  not  by  him 
specifically  bequeathed]  which,  since  the  day  of  , 
19  (the  time  to  which  our  former  account  thereof  marked 
A.,  verified  by  our  affidavit  filed  in  this  cause  the          day  of 

,  19  ,  was  made  up  and  rendered),  has  come  to  our 
hands  (continue  as  in  par.  5  of  No.  966,  to  the  end  of  that 
par.) 

2.  We,  each  speaking  positively  for  himself,  and  to  the 
best  of  his  knowledge  and  belief  as  to  other  persons,  further 
say:  that  save  and  except  as  appears  in  the  said  accounts 
marked  A.  and  C,  we  have  not,  nor  has  [any  or]  either  of 
us,  nor  have  nor  has  any  other  persons  or  person  by  our  [or 
any]  or  either  of  our  order,  or  for  our  [or  any]  or  either  of 
our  use,  possessed,  received,  or  got  in  any  part  of  the  said 
testator's  personal  estate,  nor  any  money  in  respect  thereof; 
and  the  said  account  marked  C.  does  not  contain  any  item  of 
disbursement,  allowance,  or  payment,  other  than  such  as  has 
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actually  been  disbursed,  paid,    or    allowed    on    the  account 
aforesaid. 

3.  To  the  best  of  our  knowledge,  information,  and  be- 
lief, the  personal  estate  of  the  said  testator  now  outstanding, 
or  undisposed  of,  consists  of  the  particulars  set  forth  in  the 
Schedule  hereunder  written. 

4.  Save  what  is  set  forth  in  the  said  Schedule,  there  is 
not,  to  our  knowledge,  information,  or  belief,  any  part  of 
the  said  testators  personal  estate  now  outstanding,  or  un- 
disposed of. 

5.  We  have,  in  the  account  marked  D.,  now  produced  and 
shewn  to  us,  according  to  the  best  of  our  knowledge,  informa- 
tion, and  belief,  set  forth  a  full,  true,  and  particular  account 
of  all  the  rents  and  profits  of  the  said  testator's  real  estate, 
which  since  the  day  of  ,  19  ,  (the  time  to  which 
our  former  account  thereof,  marked  B.,  verified  by  our  said 
affidavit  filed  in  this  cause  the  day  of  ,  19  ,  was  made 
up  and  rendered),  have  come  to  our  hands,  or  to  the  hands 
of  [any  or]  either  of  us,  or  to  the  hands  of  any  person  or 
persons  by  our  [or  any]  or  either  of  our  order,  or  for  our 
[or  any]  or  either  of  our  use;  and  the  times  when,  the  names 
of  the  persons  from  whom,  on  what  account,  in  respect  of 
what  part  of  such  estate  have  been  received,  and  the  times 
when  the  same  became  due;  and  also  a  like  account  of  the 
disbursements,  allowances  and  payments  made  by  us,  [or 
any]  or  either  of  us,  in  respect  of  the  said  testator's  real 
estate,  or  the  rents  and  profits  thereof,  and  the  times  when, 
tlie  names  of  the  persons  to  whom,  and  the  purposes  for 
which,  the  same  were  made. 

6.  And  we,  each  speaking  positively  for  himself,  and  to 
the  best  of  his  knowledge  and  belief  as  to  other  persons, 
further  say;  that  save  and  except  as  appears  in  the  said  ac- 
counts marked  B.  and  D.,  we  have  not,  nor  has  [any  or]  either 
of  us,  nor  have  nor  has  any  other  persons  or  person  by  our 
[or  any]  or  either  of  our  order,  or  for  our  [or  any]  or  either 
of  our  use,  possessed,  received,  or  got  in,  any  rents  or  pro- 
fits of  the  said  testator's  real  estate,  nor  any  money  in  re- 
spect thereof;  and  that  the  said  account  marked  D.  does  not 
contain  any  item  of  disbursement,  payment,  or  allowance, 
other  than  such  as  has  actually  been  disbursed,  paid,  or  al- 
lowed as  above  stated. 

The  Schedule  above  referred  to. 

(Set  out  the  particulars  of  the  personal  estate  out- 
standing or  undisposed  of:  For  examples,  see  No. 
967.) 
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{Formal  parts:  see  No.  744.) 
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Affidavit  by  a  1,  I  have,  according  to  the  best  of  my  knowledge,  re- 
or^admln'i'stra-  membrance,  information,  and  belief,  set  forth  in  the  first 
tor,  verifying  Schedule  hereunder  written  a  full,  true,  and  particular  ac- 
his  account,  count  and  inventory  of  the  personal  estate  of  or  to  which 
the  usual  in-  G.H.,  the  testator  [or,  intestate]  in  the  judgment  [or, 
qui^iesjsjo     order]  made  in  this  cause  dated  the  day  of  ,  19     , 

tate.  named  or  referred  to,  and  who  died  on  the  day  of  , 

19     ,  was  possessed  or  entitled  at  the  time  of  his  death  [in  a 
case  of  testacy,  add — and  not  by  him  specifically  bequeathed]. 

2.  Save  what  is  set  forth  in  the  said  first  Schedule,  [in 
a  case  of  testacy,  add,  if  the  judgment  or  order  is  so  quali- 
fied: and  what  is  by  the  said  testator  specifically  be- 
queathed], the  said  testator  [or,  intestate]  was  not,  to  the 
best  of  my  knowledge,  information,  or  belief,  at  the  time  of 
bis  death  possessed  of,  or  entitled  to,  any  debt  or  sum  of 
money  due  to  him  from  me,  on  any  account  whatsoever 
(Continue  as  in  par.  2  of  No.  966,  to  the  end  of  par.  3: 
substituting  "  intestate's,"  for  "  testator's,"  where  applic- 
able). 

4.  I  have,  in  the  account  marked  A.,  now  produced  and 
shewn  to  me,  according  to  the  best  of  my  knowledge,  inform- 
ation, and  belief,  set  forth  a  full,  true,  and  particular  account 
of  the  personal  estate  {in  a  case  of  testacy,  add:  of  the  testator; 
and  if  the  judgment  or  order  is  so  qualified,  add  also:  not  by 
him  specifically  bequeathed,  in  a  case  of  intestacy,  add:  of  the 
said  intestate],  which  has  come  to  my  hands,  or  to  the  hands 
of  any  person  or  persons  by  my  order,  or  for  my  use ;  with  the 
times  when,  the  names  of  the  persons  from  whom,  and  on  what 
account  the  same  has  been  received ;  and  also  a  like  account 
of  the  disbursements,  allowances,  and  payments  made  by  me 
in  respect  of,  or  on  account  of,  the  said  testator's  [or,  in- 
testate's] funeral  expenses,  debts,  and  personal  estate;  to- 
gether with  the  times  when,  the  names  of  the  persons  to 
whom,  and  the  purposes  for  which  the  same  were  disbursed, 
allowed,  or  paid. 

5.  And  I,  speaking  positively  for  myself,  and  to  the  best 
of  my  knowledge  and  belief  as  to  other  persons,  further  say: 
that  save  and  except  as  appears  in  the  said  account  marked 
"  A,"  I  have  not,  nor  have  nor  has  any  other  persons  or  per- 
son by  my  order,  or  for  my  use,  possessed,  received,  or  got  in 
any  part  of  the  said  testator's  [or,  intestate's]  personal 
estate,  nor  any  money  in  respect  thereof;  and  that  the  said 
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account  marked  "  A,"  does  not  contain  any  item  of  disburse- 
ment, allowance,  or  payment,  other  than  such  as  has  actually 
been  disbursed,  paid,  or  allowed  on  the  account  aforesaid. 

6.  To  the  best  of  my  knowledge,  information  and  belief, 
the  personal  estate  of  the  said  testator  [or,  intestate]  now 
outstanding,  or  undisposed  of,  consists  of  the  particulars  set 
forth  in  the  second  Schedule  hereunder  written. 

7.  Save  what  is  set  forth  in  the  second  Schedule,  there  is 
not,  to  my  knowledge,  information  or  belief,  any  part  of  the 
said  testator^s  [or,  intestate's]  personal  estate  now  outstand- 
ing or  undisposed  of. 

The  first  [or,  second]  Schedule  above  referred  to. 

(The  same  as  the  first  [or,  second]  Schedules  Nos.  967, 
968,  substituting  where  applicable,  "  intestate's "  for 
"  testatoT^s." 


(Formal  parts:  see  No.  744.) 

1.  I  have,  according  to  the  best  of  my  knowledge,  remem-  Attidavit  by  a 
brance,  information  and  belief,  set  forth  in  the  first  Schedule  ^ggtawfwif/ 
hereunder  written,  the  particulars  of  all  the  real  estate  which  verifying  his 
G.H.,  the  testator  in  the  judgment  [or,  order]  made  in  this  ^ent^and^ 
cause,  dated  the  day  of  ,  19     ,  named  or  re-  profits,  and 

f erred  to,  and  who  died  on  the  day  of  ,  19     ,  usuriTn"mr?s 

was  seised  of,  or  entitled  to  {continue  as  in  par.  10  of  No.  as  to  real'e"^^ 
966,  to  the  end  of  that  par.).  tate. 

2.  Save  what  is  set  forth  in  the  said  Schedule,  the  said 
testator  was  not,  to  the  best  of  my  knowledge,  information  or 
belief,  at  the  date  of  his  will,  or  at  the  time  of  his  death, 
seised  of,  or  entitled  to,  any  real  estate  in  possession,  re- 
mainder, or  reversion,  absolutely  or  contingently,  or  other- 
wise howsoever. 

3.  I  have,  according  to  the  best  of  my  knowledge,  infor- 
mation and  belief,  set  forth  in  the  second  Schedule  hereunder 
written  the  particulars  of  all  the  incumbrances  affecting  the 
said  testator's  real  estate,  and  what  part  thereof  such  in- 
cumbrances respectively  affect  [or,  to  the  best  of  my  know- 
ledge, information  and  belief,  there  is  not  any  incumbrance 
affecting  the  said  testator's  real  estate,  or  any  part  or  parts 
thereof.] 

4.  I  have,  in  the  account  marked  "  A,"  now  produced  and 
shewn  to  me,  according  to  the  best  of  my  knowledge,  infer- 
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mation  and  belief,  set  forth  a  full,  true  and  particular  account 
of  all  the  rents  and  profits  of  the  said  testator's  real  estate 
which  have  come  to  my  hands,  or  to  the  hands  of  any  person 
or  persons  by  my  order,  or  for  my  use;  and  the  times  when, 
the  names  of  the  persons  from  whom,  on  what  account,  in 
respect  of  what  part  of  such  estate  the  same  have  been  re- 
ceived, and  the  times  when  the  same  became  due;  and  also  a 
like  account  of  the  disbursements,  allowances,  and  payments 
made  by  me  in  respect  of  the  said  testator's  real  estate,  or 
the  rents  and  profits  thereof,  and  the  times  when,  the  names 
cf  the  persons  to  whom,  and  the  purposes  for  which  the  same 
were  made. 

5.  And  I,  speaking  positively  for  myself,  and  to  the  best 
of  my  knowledge  and  belief  as  to  other  persons,  further 
say :  that  save  and  except  as  appears  in  the  said  account  mark- 
ed "  A,"  I  have  not,  nor  have  nor  has  any  other  persons  or 
person  by  my  order,  or  for  my  use,  possessed,  received,  or  got 
in  any  rents  or  profits  of  the  said  testator's  real  estate,  nor 
any  money  in  respect  thereof ;  and  that  the  said  account  mark- 
ed "  A,"  does  not  contain  any  item  of  disbursement,  pay- 
ment, or  allowance,  other  than  such  as  has  actually  been  dis- 
bursed, paid  or  allowed,  as  above  stated. 

The  first    [or,   second — or, — third — or  fourth]    Sche- 
dule above  referred  to. 

(For  schedules  and  account,  see  Nos.  967  to  973.) 


OTT 


(Formal  parts:  see  No.  966.) 


Affidavit  by  j    "^7^^  g^^jj  speaking  positively  for  himself,  and  to  the 

and  trusteed,"  bcst  of  his  knowledge  and  belief  as  to  other  persons,  say :  that 
of  non-receipt  yifQ  j^^ve  not,  nor  has  [any  or]  either  of  us,  nor  have  nor  has 
e8tate!orrents  ^ny  other  persons  or  person  by  our  [or  any]  or  either  of  out 
and  profits,      order,  or  for  our  [or  any]  or  either  of  our  use,  since  the 

day  of  ,  19       (the  time  to  which  our  accounts  there- 

of, marked  respectively  "  A  "  and  "  B,"  verified  by  our  affi- 
davit filed  in  this  cause  the  day  of  ,  19  , 
were  made  up  and  rendered),  possessed,  received,  or  got  in, 
any  part  of  the  personal  estate  of  G.H.,  the  testator  in  the 
judgment  for,  order]  made  in  this  cause,  dated  the 
day  of  ,  19  ,  named  or  referred  to,  nor  any  money 
in  respect  thereof,  nor  any  rents  or  profits  of  the  said  testa- 
tor's real  estate,  nor  any  money  in  respect  thereof. 


ADMINISTRATION,    AND   TAKING   OF    ACCOUNTS.  583 

{Formal  parts:  see  No.  744.) 

1.  I,  speakinff  positively  for  myself,  and  to  the  best  of -Affidavit  by 
my  knowledge  and  belief  as  to  other  persons,  say:  that  I(oraduiinis- 
have  not,  nor  have  nor  has  any  other  persons  or  person  bytrator)and 
my  order,  or  for  my  use,  since  the  day  of  ,  19     lH^^l  ^["°°- 

(the  time  to  which  my  accounts  thereof  marked  respectively  personal  es- 
•^A"  and  "  B,"  verified  by  my  affidavit  filed  in  this  cause,  ^^t|' o™*« 
dated  the  day  of  >  19     ?  were  made  up  and 

rendered),  possessed,  received,  or  got  in,  any  part  of  the 
personal  estate  of  G.H.,  the  testator  [or,  intestate]  in  the 
judgment  [or,  order]  made  in  this  cause,  dated  the  day 

of  19     ,  named  or  referred  to,  nor  any  money  in 

respect  thereof,  nor  any  rents  or  profits  of  the  said  testator's 
real  estate,  nor  any  money  in  respect  thereof. 


(Formal  parts:  see  No.  744.) 

1.  I  believe  that  T.R.,  the  testator  in  the  judgment  in  Negative 
this  cause  dated  the  day  of  ?  19     ,  named,  was  ^^'^g^g^^.y^^  ^^f 
at  the  time  of  his  death  possessed  of  some  personal  estate,  a  deceased 
including   certain    household    furniture,   but    I    cannot,    of  ®^^°"*^°''*®,*^ 
my  knowledge,  information,  or  belief,  say    what    were  the  estate  of  the 
particulars  or  value  thereof,  save  and  except  that  it  appears  °'''^'°^^  *^^' 
by  the  probate  act  that  the  amount  of  the  personal  estate  of 

the  said  testator  was  sworn  to  be  under  the  value  of  $ 
Save  and  except  as  aforesaid,  I  cannot  from  my  knowledge, 
remembrance,  information,  or  belief,  set  forth  a  full,  true, 
and  particular,  or  any  account  or  inventory  of  the  personal 
estate  which  the  said  testator  T.R.  was  possessed  of,  or  en- 
titled to,  at  the  time  of  his  death. 

2.  And  I,  speaking  positively  as  to  myself,  and  to  the 
best  of  my  knowledge  and  belief  as  to  other  persons,  further 
say :  that  save  as  aforesaid,  the  said  T.R.  was  not  at  the  time 
of  his  death  possessed  of,  or  entitled  to,  any  debt  or  sum  of 
money  due  to  him  from  me,  or  from  R.S.,  deceased,  in  the 
said  judgment  named  the  executor  of  the  said  testator  T.R., 
on  any  account  whatsoever ;  nor  to  any  leasehold  or  other  per- 
sonal estate,  goods,  chattels,  or  effects,  in  possession  or  rever- 
sion, absolutely  or  contingently,  or  otherwise. 

3.  I  cannot,  from  my  knowledge,  information,  or  belief, 
set  forth  a  true  and  particular,  or  any  account  of  the  per- 
sonal estate  of  the  said  testator  T.R.,  which  came  to  the  hands 
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of  the  said  li.S.,  or  to  the  hands  of  any  person  or  persons  by 
his  order,  or  for  his  use;  or  a  like  or  any  account  of  the  dis- 
bursements, allowances,  or  payments  made  by  the  said  R.8. 
in  respect  of  the  funeral  expenses,  debts,  or  personal  estate 
of  the  said  testator  T.E. 

4.  And  I,  speaking  positively  as  to  myself,  and  to  the 
best  of  my  knowledge  and  belief  as  to  other  persons,  further 
say:  that  no  part  of  the  personal  estate  of  the  said  testator 
T.R.  has  come  to  my  hands,  or  to  the  hands  of  any  other 
jDerson  or  persons  by  my  order,  or  for  my  use. 

5.  There  is  not  to  my  knowledge,  information,  or  belief, 
any  part  of  the  personal  estate  of  the  said  testator  T.R.  now 
outstanding  or  undisposed  of. 


(Short  style  of  cause.) 

S^'lefti!'^''"        "^^^^  notice,  that  I  have  this  day  left  at  the  chambers  of 
counts,  and      the  Master  at  the  accounts  of  the  defendant  A.B. 

filed  affidavit,   (^r  as  may  he),  in  answer  to  the  directions  of  the  said  Master 
[or,  in  the  judgment  or  order]  dated  ,  19     , 

and  filed  an  affidavit  of  the  said  defendant  (or  as  may  he) 
verifying  the  said  accounts,  and  answering  the  said  judgment 
[or.  order]. 

Dated,  &c. 


(Short  style  of  cause.) 
981 

Requestto  The  Taxing  Officer  is  requested  to  [moderate]  and  settle 

to  maferate  ^'^  tl^G  accompanying  bill  of  costs,  identified  by  my  initials  there- 
bill  of  costs  on;  to  assist  in  making  a  proper  allowance  in  respect  thereof 
acTOunting  ^°  ^^  taking  the  accounts  of  the  defendant  (or  as  may  he),  the 
party.  executor  (or  as  may  he)  of  A.B.,  the  testator  (or  as  may  he) 

in  this  cause,  under  the  judgment  [or,  order]  therein  dated 
the  day  of  ,  19     ;  in  which  accounts  the  said 

bill  of  costs  is  claimed  as  a  payment  by  the  said  defendant 
(or  as  may  he)  to  his  solicitor. 
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(Short  style  of  cause.) 


585 


»83 


The  surcharge  of  the  plaintiif  (or  as  may  he)  against  Surcharge 
the  defendant  A.B.  (or  as  may  he),  under  the  judg-  counting"  *° 
ment  [or,  order]  in  this  cause,  dated  the  day  of  party. 

,  19   : 

The  plaintiff  (or  as  may  he),  seeks  to  charge  the  defen- 
dant A.B.  (or  as  may  he)  with  the  several  sums  of  money 
hereinafter  particularized,  beyond  what  the  defendant  A.B. 
(or  as  may  he)  has,  by  his  account  marked  "  A,"  left  at  the 
chambers  of  the  Master  at  ,  on  the  day  of  , 

19     ,  pursuant  to  the  said  judgment  [or,  order]  admitted  to 
have  been  received  by  him ;  that  is  to  say : 

(Set  out  particulars  of  the  surcharge,  in  a  short  and 
succinct  manner;  as  thus:) 


No.  of 
Item. 

Date  when 
received 

Names  of  persons 
from  whom 
received. 

Particulars  of 
amount 
received. 

Amount 
receeived. 

73 

19— Jan.  4 

John  Thomas 

Half  year's  rent 
of  Bolder  Farm, 
due—  -19— 

$      c. 
300  00 

(Formal  parts:  see  No.  980.) 
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have  this  day  left  at  the  chambers  Notice  there- 
of. 


Take  notice,  that 
of  the  Master  at  ,  a  statement  of  several  sums  of 

money  therein  and  hereinafter  particularized,  with  which 
the  plaintiff  (or  as  may  he)  seeks  to  charge  the  defendant 
A.B.  (or  as  may  he)  beyond  what  the  said  defendant  (or  as 
may  he)  has,  by  his  account  marked  "A,"  left  in  the  said 
chambers  on  the  day  of  ,  19     ,  admitted 

to  have  received;  that  is  ^o  say: 

(Set  out  particulars:  as  in  the  surcharge.) 

And  take  notice,  that  I  have  this  day  filed  an  aflfidavit  of 
the  plaintiff  (or  as  may  he)  in  support  of  such  statement. 
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Section  III. — Foreclosure  and  Redemption  Actions. 

Notice  of    Election  that    Defendant    conduct    Sale. 
^^^  {Rule  383.) 

t?on\"atdt"  In  the  High  Court  of  Justice. 

£rctaie"°i«)  Between-.4.5.,  Plaintiff, 

and 
CD.,  Defendant. 

Take  notice  that  the  plaintiff  elects  that  the  sale  of  the 
mortgaged  premises  be  conducted  by  you  instead  of  by  the 
plaintiff,  and  you  are  at  liberty  to  withdraw  the  deposit  made 
by  you  in  this  cause  for  the  purpose  of  such  sale. 

Dated,  &c. 


To  ,  Defendant, 

and  CD.,  his  Solicitor. 


A.B. 
Plaintiff^s  Solicitor. 


Con.  Rules,  1888,  Form  32. 


»  985 


Notice  to  Incumbrancers.     (Rule  746.) 


Notice  tt.  in-    Jn  the  High  Court  of  Justice, 
(b)  '  Between — A.B.,  Plaintiff, 

and 
CD.,  Defendant. 

Whereas  an  action  has  been  instituted  by  the  above-named 
plaintiff  for  the  foreclosure  [or,  sale]  of  [or,  enforcement  of 
a  lien  on]  certain  lands  (insert  description  of  lands),  and  I 
have  been  directed  by  the  judgment  made  in  this  cause,  and 
dated  the  day  of  ,  to  inquire  whether  any 

person  other  than  the  plaintiff  has  any  charge  or  lien,  or  in- 
cumbrance upon  the  said  estate.  And  whereas  it  has  been 
made  to  appear  before  me  that  you  have  each  some  lien, 
charge  or  incumbrance  upon  the  said  estate,  and  1  have  there- 
fore caused  you  [each]  to  be  made  part  to  this  action, 
and  have  appointed  the  day  of  ,  at  o'clock 
in  the  noon,  for  you  to  appear  before  me,  at  my 
chambers  at  ,  either  in  person  or  by  your  solicitor,  to 
prove  your  claims. 

(a)  Con.  Rules,  1897,  Form  76. 
(ft)  Con.  Rules,  1897,  Form  77. 
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Xow  you  are  hereby  required  to  take  notice:  1st.  That  if 
you  wish  to  apply  to  discharge  my  order  making  you  a  party, 
01  to  add  to,  vary,  or  set  aside  the  judgment,  you  must  do  so 
within  fourteen  days  after  the  service  hereof ;  and  if  you  fail 
to  do  so,  you  will  be  bound  by  the  judgment,  and  the  further 
proceedings  in  this  cause  as  if  you  were  originally  made  a 
party  to  the  action.  2nd.  That  if  you  fail  to  attend  at  the 
time  and  place  appointed,  you  will  be  treated  as  disclaiming 
all  interest  in  the  land  in  question,  and  it  will  be  dealt  with 
as  if  you  had  no  claim  thereon,  and  your  claim  will  be  in  fact 
foreclosed. 

Dated  this  day  of  ,  A.D.  19     . 

W.L.,  Master. 
To 

Con.  Eules,  1888,  Form  34. 


Appointment,  on  Reference  as  to  Incumbrances.  (Rule  748.) 


»S6 


In  the  High  Court  of  Justice.  Appointment 

on  reference  as 

Between — A.B.,  Plaintiff,   toincum- 

jm(J  brances.    (c) 

CD.,  Defendant. 

Having  been  directed  by  the  judgment  in  this  cause,  dated 
the  day  of  ,  to  inquire  whether  any  person 

other  than  the  plaintiff  has  any  lien,  charge  or  incumbrance, 
upon  the  lands  in  the  pleadings  mentioned,  being  (insert  de- 
scription of  lands),  I  hereby  appoint  the  day  of 
next,  at            o'clock  in  the          noon,  at  my  chambers  at      , 
to  proceed  with  the  said  inquiries. 

And  you  are  hereby  required  to  take  notice  that,  if  you 
fail  to  attend  at  the  time  and  place  appointed,  the  reference 
may  be  proceeded  with  in  your  absence,  and  you  will  be  treat- 
ed as  disclaiming  all  interest  in  the  land  in  question,  and  it 
will  be  dealt  with  as  if  you  had  no  claim  thereon,  and  your 
claim  will  be  in  fact  foreclosed. 

Dated  this  day  of  ;  1^     • 

W.L.,  Master. 

Con.  Eules,  1888,  Form  35.   ' 
(c)  Con  Rules,  1897,   Form  78. 
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{Formal  parts:  see  No.  744.) 
Affidavit  by  a        i    There  is  due  to  me  under  and  by  virtue  of  my  mortgage 

mortgagee  not  -x      i   j.   j  -r,  j  £  ^n.         •     i.u      •     i 

in  possession,   security  dated  the  day  of  ?  19     ?  m  the  judg- 

of  amount  due  ment  made  in  this  cause  dated  the  day  of  , 

decree' in  a        1^     >  mentioned  {or  as  may  he),  the  sum  of  $  for  prin- 

foreclosure  or  cipal  moucy,  and  the  sum  of  $  for  interest  thereon, 

sufr.™^*^""      computed  at  the  rate  of  $  per  cent,  per  annum,  from 

the  day  of  ,  19     ,  to  the  day  of  , 

19     ;  making  together  the  sum  of  $         ;  exclusive  of  my 

costs  of  this  action  {or  as  may  he) — -Shew  consideration  fully, 

as  in  No.  940.) 

2.  And  1,  speaking  positively  for  myself,  and  to  the  best 
of  my  knowledge  and  belief  as  to  other  persons,  lastly  say, 
that  I  have  not,  nor  hath  nor  have  any  other  person  or  per- 
sons by  my  order,  or  for  my  use,  received  any  sum  or  sums  of 
money  for  or  on  account  of  the  hereditaments  comprised  in 
my  said  mortgage  security,  or  any  part  thereof ;  nor  any  secu- 
rity or  satisfaction  whatsoever  for  the  said  principal  money, 
and  interest  respectively:  save  and  except  the  said  mortgage 
security  {or  as  may  he). 

3.  I  further  say  that  I  am  not  now  and  since  the  date  of 
the  said  mortgage  never  have  been,  nor  hath  nor  have  any 
other  person  or  persons  by  my  order  or  to  my  knowledge  or 
belief  for  my  use  been  in  the  occupation  of  the  said  mortgaged 
premises  or  any  part  thereof  or  in  the  receipt  of  the  rents 
and  profits  of  the  same  or  of  any  part  thereof. 


{Formal  parts:  see  No.  744.) 

Another  form.         I,  ,  of  the  of  ,  in  the 

County  of  ,  make  oath  and  say: 

1.  Under  and  by  virtue  of  an  indenture  bearing  date 
the  day  of  ,  one  thousand  nine  hundred 
and  ,  and  made  between  ,  I  am 
mortgagee  of  the  lands  and  premises  therein  comprised  for 
securing  payment  of  the  sum  of  together  with 
interest  thereon. 

2.  I  have  not,  nor  hath,  nor  have  any  other  person  or  per- 
sons, by  my  order,  or  to  my  knowledge  or  belief,  for  my  use, 
received  the  said  principal  sum  of  ,  or  any 
part  thereof,  or  the  interest  which  accrued  due  thereon  since 
the                day  of                     ,  one  thousand  nine  hundred 
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and  ,  or  any  part  thereof,  or  any  security  or 

satisfaction  for  the  same  respectively,   or  any  part  thereof 
save  and  except  the  said  mortgage. 

3.  The  whole  of  the  said  sum  of  -  together  with  in- 
terest thereon  from  the  said  day  of  ,  one 
thousand  nine  hundred  and  still  remains  justly  due  and 
owing  to  me  under  and  by  virtue  of  the  said  mortgage. 

4  The  whole  of  the  said  sum  of  wast  actually 

advanced  by  me  to  the  defendant  upon  the  security  of  the 
said  mortgage. 

5.  I  am  not  now,  and  never  have  been  since  the  date  of 
the  said  mortgage,  nor  hath,  nor  have  any  person  or  persons 
by  my  order,  or,  to  my  knowledge  or  belief,  for  my  use,  been 
in  the"  occupation  of  the  said  mortgaged  premises  or  of  any 
part  thereof,  nor  in  receipt  of  the  rents,  issues  or  profits  of 
tli8  same  or  any  part  thereof. 


{Formal  parts:  see  No.  744.) 

Proceed  as  in  form  No.  987  to  end  of  par.  1. 

2.  I  have,  in  the  [first  part  of  the  (a)  ]  account  now  pro-  Affidavit  by  a 
duced  and  shewn  to  me  marked  "A,"  set  forth  a  full,  true, J^J^session/'^ 
and  particular  account  of  all  sums  of  money  which  have  be-  verifying  his 
come  due  to  me  for  principal  money  and  interest  under  and  p^^cipal'and 
by  virtue  of  my  mortgage  security  dated  the         day  of  ,  interest, 

19     ,  in  the  said  judgment  mentioned.  rentlr;^iut 

3.  I  have,  in  [the  second  part  of  (a)]  the  said  account,'"'^'''' 
set  forth  a  full,  true,  and  particular  account  of  all  sums  of 
money  paid,  laid  out,  and  expended  by  me  in  necessary  repairs 
and  lasting  improvements  on  the  hereditaments  comprised  in 

my  said  mortgage  security,  and  the  times  when,  the  names  of 
the  persons  to  whom,  and  the  purposes  for  which  the  same 
were  made. 

4.  I  have,  in  [the  third  part  of  (a)]  the  said  account  set 
forth  a  full,  true,  and  particular  account  of  all  the  rents 
and  profits  of  the  said  mortgaged  hereditaments  which  have 

(a)  These  words  should  be  left  out  if  the  account  is  made  out  in 
the  form  No.  991. 
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come  to  ni}'  hands,  or  to  the  hands  of  any  person  or  persons 
by  my  order,  or  for  my  use;  and  the  times  when,  the  names 
of  the  persons  from  whom,  on  what  account,  and  in  respect 
of  what  part  of  the  said  hereditaments  the  same  have  been 
received,  and  the  times  when  the  same  became  due;  and  also 
a  like  account  of  the  disbursements,  allowances,  and  pay- 
ments made  by  me  in  respect  of  the  said  hereditaments,  or 
tlie  rents  and  profits  thereof,  and  the  times  when,  the  names 
of  the  persons  to  whom,  and  the  purposes  for  which  the  same 
were  made. 

5.  And  I,  speaking  positively  for  myself,  and  to  the  best 
of  my  knowledge  and  belief  as  to  other  persons,  lastly  say, 
that,  save  and  except  as  appears  in  the  said  account  marked 
"  A,"  I  have  not,  nor  hath  nor  have  any  other  person  or  per- 
sons by  my  order,  or  for  my  use,  received  or  got  in  a.ny  rents 
and  profits  of  the  said  hereditaments,  or  any  money  in  respect 
thereof,  or  of  the  principal  and  interest  due  to  me  on  my 
mortgage  security  as  aforesaid ;  and  that  the  said  account  does 
not  contain  any  item  of  disbursement,  payment,  or  allowance, 
other  than  such  as  have  actually  been  disbursed,  paid  or 
allowed  as  above  stated;  and  that  I  have  not,  nor  hath  nor 
have  any  other  person  or  persons  by  my  order,  or  for  my  use, 
received  any  security  or  satisfaction  whatsoever  for  the 
amount  due  to  me  on  the  balance  of  the  said  account,  or  any 
part  thereof,  save  and  except  the  said  mortgage  security  {or  as 
may  he). 


990 

Account  (A) 
referred  to  in 
No.  989.  (a) 


19 

19 


(Short  title  of  the  cause.) 

This  account  marked  "A,"  and  produced  and  shewn  to 
the  plaintiff  A.B.  (or  as  may  he)  and  is  the  account  "A" 
referred  to  in  his  affidavit  sworn  before  me  this  day 

of  ,  19     . 

CD.,      &c. 

First  Part. — Principal  and  Interest  Due. 

,  August  8.     Amount  of  principal  advanced 

this  day   $2,000  00 

,  August  8.  Four  years'  interest  thereon  at 
$5  per  cent 400  00 

Total  of  first  part $2,400  00 

(a)  See  note  to  next  form. 
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Second  Part. — Expenditure  in  Repairs  and  Lasting   Improvements. 


i 

1— 1 
d 

Date  when 
paid  or 
allowed. 

Names  of  persons 

to  whom  paid  or 

allowed. 

For  what  purpose  paid 
or  allowed. 

Amount 
paid  or 
allowed. 

Interest 

thereon  at 

$5  per  cent., 

ccmputed  to 

8th  Sept. 

19—. 

1 

19— 
Nov.  4 

19— 
March  3 

Thomas  Carpenter 
William  Styles  . . . 

New  barn  at  farm  oc- 
cupied    by    John 
James 

%          0. 

190  11 

%        c. 

Interest 

7  20 

2 

Rebuilding      part    of 
house  let  to  Reuben 
Marshall 

140  60 

Interest 

2  90 

Total  laid  out  in  re- 
pairs, &c 

330  71 
10  10 

10  10 

Add  interest 

Total  of  Second  Part. 

340  81 

Third  Part. — Bents  and  Profits. 

RECEIPTS.  DISBURSEMENTS. 


>.S: 


19— 
Nov.  11. 


"    25. 


May  1. . 


June  3. 


Names  of 
yMjrsons 

from  whom 
received. 


On  what  ac- 
count, and  in 
respect  of  what 

part  of  the 
estate  received 
and  when  due. 


John  James 


Thos.  Jones. 


John  James 


Thos.  Jones, 


Half  y'r's  rent 
of  farm  in 
Melancthon, 
due  Septem- 
ber last 

One  quarter's 
rent  of  house 
at  Chester- 
ford,  due 
same  time  . . 


$    c. 


296  00 


10  00 


Same  as  No.  1, 
due  March 
last 296  00 


Same  as  No.  2, 
due  March 
last 


10  00 
612  00 


19— 
Jan.  1 


"    16 


Names  of  per- 
sons to  whom 
paid  or 
allowed. 


I.  Thompson  . 


James  Francis 


19- 
Jan,  5jl.  Thompson 


For  what 
purpose  paid 
or  allowed. 


One  year's 
rent  charge, 
due  Decem- 
ber last.. 


Taxes       due 
ditto  . . . 


Same  as  No. 
1,       due 
December 
last 


Balance  . . . 


s 
-A 


15  00 


6  00 


15  00 


36  00 


576  00 


612  00 
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(Short  style  of  cause.) 

^ccmmt^?™        ^^^^  ^^  Account  "A,"  referred  to  in  the  affidavit  of  the 
plaintiff  A.B.,  sworn  before  me  thils  day  of  ,  &c. 

(Signed)  CD., 

A  Commissioner,  &c. 

19  ,  Aug.  8 .  .  Amount  of  Principal  money  ad- 
vanced this  day $3,000  00 

19  ,  Nov.  11.. Interest  to  date,  @  5%  per  an- 
num          351  70 


2,351  70 
19     ,  Nov.  11.  .Rent  received  from  H.  Brown 380  00 


$1,971  70 


19     ,  Aug.     8.. Interest  to  date,   @   5% 

per  annum $  146  25 

"  "  .  .  Paid  Thomas  Carpenter 
for  new  barn  on  farm 
occupied  by  H.  Brown 200  00 


2,171  70 
19     ,  Aug.     8.. Interest  on  $2,171.70  to 

date,  @  5%  per  annum     217  17 

363  42 


$2,535  12 
.  Eent  received  from  H.  Brown .  . .      380  00 


.Principal  due  this  day $2,155  12 


(a)  This  account  is  made  out  in  accoi'dance  with  the  principle 
laid  down  by  the  Court  of  Queen's  Bench  in  McGregor  v.  OauUn,  4 
U.  C.  R.  378,  followed  in  Bettes  v.  Farewell,  1  C.  P.  450.  The  ac- 
count No.  990,  would  be  open  to  objection  if  the  payments  should 
happen  to  exceed  the  amount  due  for  interest  at  the  time  the  payments 
were  received — as  in  that  case  the  plaintiff  would  be  claiming  interest 
on  the  full  amount  of  the  principal  after  it  had  been  reduced  by  pay- 
ment on  account;  and,  on  the  other  hand,  in  many  cases,  it  would  be 
unjust  to  the  plaintiff  to  allow  the  defendant  interest  on  his  payments. 
The  effect  of  such  a  mode  of  computation  is  very  forcibly  illustrated 
in  McGregor  v.  GauUn,  supra.  In  this  account,  it  will  be  seen,  the 
interest  is  calculated  up  to  the  date  of  each  payment,  and  the  pay- 
ment is  then  applied  first  in  satisfaction  of  such  interest,  and  the 
balance,  if  any,  to  the  reduction  of  the  principal.  In  preparing  the 
account  caution  must  be  used  in  computing  interest  only  on  principal 
money. 
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Brought  forward    $3,155  12 

19     ,  Feb.     8   ..Interest  @  5%  to  date.     157  75 
"  "        .  .Eent    received    from  H. 

Brown    95  00 

62  75 
19     ,  Aug.     8.. Interest     on    $2,155    to 

date  @  5%   157  75 

220  50 

"  "        .  .  Balance  of  Principal  and  Interest 

due  this  dav   $2,375  62 

"  9»2 

Affidavit  of 
,  r^       T.-r        ^  .^       ,  .  subsequent  in- 

[See  NOS.  940,  et  Seq.)  cumbrancer 

proving  claim. 

{Formal  parts:  see  No.  744.)  »»8 

Affidavit  of 

The  defendant  CD.  is  justly  and  truly  indebted  to  i^eex^utjon  ^^^^ 
in  the  sum  of  $  {proceed  as  in  form  No.  939  to  the  ending  claim. 

of  par.  3). 

4.  On  the  day  of  I  caused  to  be  placed  in 

the  hands  of  the  Sheriff  of  the  County  of  ,  a  writ  of 

execution  against  the  lands  of  the  said  defendant  CD.  to 
recover  the  amount  due  to  me,  under  the  said  judgment  and 
the  said  writ  is  still  in  the  said  Sheriffs  hands  to  be  executed, 
in  full  force  and  unsatisfied. 


Section  IV. — Partnership  Action. 

{Formal  parts:  see  No.  744.) 

1.  In  consequence  of  instructions  received  by  me  from  Affidavit  by 
Messrs.  A.  and  B.,  the  solicitors  in  this  cause  for  the  plain- ^^^|^^°"'^*?;'^*' 
tiff  {or  as  may  he),  1  have  carefully  examined  all  the  books  his  investiga- 
and  accounts  of  the  plaintiff  and  defendant  as  co-partners  intionof  part- 
the  business  or  trade  of  cotton  spinners  and  manufacturers  atgo^nts^  ^^" 
E.,  in  the  county  of  L.,  from  the  day  of  ,  19     , 

when  the  said  partnership  commenced,  until  the  day 

of  ^  19     ,  when  the  said  partnership  was  dissolved. 

2.  I  have,  in  the  book  marked  "  A,"  now  produced  and 
shewn  to  me,  set  out  the  particulars  and  results  of  my  investi- 
gation aforesaid,  and  the  accounts  of  all  the  dealings  and 

F.— 38 
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transactions  between  the  plaintiff  and  defendant  in  the  said 
business  of  cotton  spinners  and  manufacturers  directed  to 
be  taken  by  the  judgment  in  this  cause,  dated  the  day 

of  ,  19     . 

3.  To  the  best  of  my  knowledge,  information,  and  belief, 
the  said  book  marked  "  A,"  contains  a  true  and  accurate  ac- 
count of  all  the  said  dealings  and  transactions,  and  of  the 
result  of  my  said  investigation  of  the  said  partnership  books 
and  accounts. 


counts. 


(Title J  and  introduction:  see  No.  1030.) 

Master's  re-  1.  I  have  taken  an  account  of  the  partnership  dealings 

suh  o/part-*^^  and  transactions  between  the  plaintiff  and  defendant,  from 
nershipac-      the   12th   March,   19     ;   having  regard  to  the  partnership 

articles,  and  the  agreement  of  dissolution,  in  the  pleadings 

mentioned. 

2.  On  such  account  there  was  due  from  the  said  partner- 
ship to  the  plaintiff,  on  the  25th  December,  19  ,  being  the 
date  of  the  dissolution  of  the  said  partnership  the  sum  of 
$830  in  respect  of  his  capital  in  the  said  partnership;  and 
which  sum  of  $830  is  still  due  to  the  plaintiff,  together  with 
$105  for  interest  thereon  at  the  rate  of  $5  per  cent,  per  an- 
num from  the  last  mentioned  day  to  the  date  of  this  certifi- 
cate ;  making  together  $935. 

3.  On  the  same  account  there  was  due  from  the  said  part- 
nership to  the  defendant  on  the  said  25th  December,  19  , 
the  sum  of  $4,124  in  respect  of  his  capital  in  the  said  part- 
nership ;  and  the  account  of  the  defendant  has  been  debited 
with  $1,137  in  respect  of  the  trade  stock  of  the  partnership, 
and  the  horses,  carts,  trucks,  and  other  plant  and  fixtures  be- 
longing to  the  said  partnership,  taken  by  him  pursuant  to 
the  said  agreement  of  dissolution;  whereby  the  said  $4,124 
has  been  reduced  to  $2,987 ;  which  sum  of  $2,987  is  still  due 
to  the  defendant,  together  with  $379  for  interest  thereon  at 
the  rate  aforesaid  from  the  said  25th  December,  19  ,  to  the 
date  of  this  certificate :  making  together  $3,366. 

4.  The  defendant  has,  since  the  dissolution  of  the  said 
partnership,  received  in  respect  of  the  assets  of  the  said  part- 
nership, other  than  the  said  $1,137  vdth  which  his  account 
has  been  debited  as  aforesaid,  sums  to  the  amount  of  $4,687 ; 
and  he  has  paid,  or  is  entitled  to  be  allowed,  on  account 
thereof,  sums  to  the  amount  of  $3,139 ;  leaving  a  balance  due 
from  him  of  $1,548  on  that  account. 
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5.  The  particulars  of  the  above  receipts  and  payments 
appear  in  the  "  Eealization  Account,"  at  page  2  of  the  account 
marked  "  A,"  verified  by  the  affidavit  of  the  defendant  filed 
the  5th  May,  19  ,  and  which  account  is  filed  in  my  office; 
except,  that  in  addition  to  the  sums  appearing  in  such  account 
to  have  been  realized  by  the  defendant,  he  has  been  charged 
with  $557  received  by  him  from  A.B.,  in  respects  of  the  assets 
of  the  said  partnership  since  the  said  5th  May,  19  ;  and  ex- 
cept that  I  have  not  allowed  the  defendant  the  sum  of  $1,000 
retained  by  him  on  the  28th  February,  19  ,  on  account  of  his 
capital  in  the  said  partnership;  reserving  to  the  Court  the 
application  of  the  partnership  assets  realized  by  the  defendant 
since  the  dissolution  of  the  said  partnership,  and  except  that 
I  have  deducted  from  the  item  of  $49  on  the  debit  side  of  the 
said  "  Eealization  Account,"  the  sum  of  $22,  whereby  the 
said  item  is  reduced  to  $27 ;  and  except  that,  in  addition  to  the 
disbursements  appearing  in  the  said  "Eealization  Account," 
the  defendant  has  been  allowed  $400  paid  by  him  into  Court, 
to  the  credit  of  this  cause,  on  the  28th  February,  19  ,  pur- 
suant to  the  said  judgment. 

6.  ISTotwithstanding  the  foregoing  certificate   of  the  re- ^^^seryation  of 
suit  of  the  said  account,  the  question  whether  the  account  of  the  Court.  ^ 
the    defendant    ought  to    have    been    debited  with  the  said 

$1,137  is,  at  the  request  of  the  plaintiff,  reserved  for  the  con- 
sideration of  the  Court,  (a) 

7.  The  assets  of  the  said  partnership  now  remaining  out- 
standing or  undisposed  of  consist  of,  the  particulars  set  forth 
in  the  Schedule  hereto. 

All  of  which  I  do  humbly  certify  and  submit  to  this 
Honourable  Court. 


Section  V. — Eeceiver. 
Appointment  of  Receiver.     (Rule  763.) 


»»6 

App 
of  K 

(Style  of  cause  or  matter.) 


In  the  High  Court  of  Justice.  ^fTieivTd) 


(Date) 

I  hereby  appoint  (receiver's  name)  receiver  in  this  action. 

(Signature  of  Master.) 


(a)    See  Rule  651. 
(&)  Con.  Rules,    1S97,  Form  87. 
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Section  VI. — Sales. 
(Short  style  of  cause.) 

Consent  of  ail         \^  the  undersigned   CD.,   of    {residence   and   addition), 
ordowress,  to  clo  hereby  consent  that  the  real  estate  of  A.B.,  the  testator 
estate  beins     in  the  judgment  [or,  order]  in  this  cause,  dated  the 
hisincum-^'^'"  day  of  j  19     ,  named  {or  as  may  he),  shall  be  sold,  with 

brance  or  her   the  approbation  of  the  Master  at  ,  under  the  provisions 

dower.  q£  ^Yiq  said  judgment   [or,  order],  free  from  my  mortgage 

thereon,  for  the  sum  of  $500  and  interest,  created  by  an  in- 
denture dated  the  day  of  ,  19  ,  [or,  free  from  my 
dower;  and  I  agree  to  accept — a  sum  in  gross  to  be  settled 
by  the  said  Master,  or,  the  income  of  one-third  of  the  pur- 
chase money  during  my  life — in  lieu  of  my  said  dower.] 
And  I  agree  to  join  in  such  sale  of  the  said  estate,  and  in 
the  conveyance  thereof  to  the  purchaser;  and  to  produce, 
whenever  required,  for  the  purpose  of  such  sale,  such  of  the 
title  deeds  and  writings  relating  to  the  said  estate  as  are  in 
my  possession  or  power. 

Dated  this        day  of        ,19     . 

Witness  to  the  signature  i  CD. 

of  the  said  CD.,  \ 

G.H.,  of  {residence  and,  addition). 


99S 

Advertise- 
ment of  sale. 


{Short  style  of  cause.) 

Pursuant  to  the  judgment  and  final  order  for  sale  made 
in  this  cause,  and  bearing  date  respectively  the  day  of 

,  and  the  day  of        ,  A.D.  19     ,  there  will  be  sold, 

with  the  approbation  of  ,  Esquire,  Master  of  this 

Court,  at  ,  by  ,  auctioneer,  at  his  auction 

rooms  in  the  Town  of  [or,  at  the  hotel,  in  the  Town 

of  ,  as  the  case  may  &e],  at  the  hour  of         ,  on  the 

day  of  ,  the  following  lands  and  premises,  in  one  parcel, 

[or,  in  parcels].     Describe  property  in  a  clear  and  con- 

cise manner,  and  give  such  a  fair  description  of  the  same 
as  the  owner  would.  If  more  than  one  parcel,  describe  each 
parcel  separately,  numbering  them  1,  2,  &c. 

If  so :  the  property  will  be  put  up  at  the  upset  price  of 
$  [or,  parcel  1  will  be  put  up  at  an  upset  price  of  $  , 
parcel  2  will  be  put  up  at  an  upset  price  of  $      ,  &c.  or. 
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The  property  will  be  offered  for  sale  subject  to  a  reserved 
bid  (on  each  of  the  said  parcels),  which  has  been  fixed  by 
the  said  Master].  {Insert  terms  of  payment,  stating  how 
much  is  to  he  pa>id  in  cash;  when  the  balance  is  to  he  paid; 
and  whether  in  cash  or  to  he  secured  by  mortgage,  and  at 
what  rate  of  interest.  State  fully  every  condition  varying 
from,  or  in  addition  to,  the  standing  conditions  of  sale.) 

In  all  other  respects  the  terms  and  conditions  of  sale  will 
be  the  standing  conditions  of  the  High  Court  of  Justice  for 
Ontario. 

Further  particulars  can  be  had  from 

Dated  at         this  day  of        ,  A.D.  19     . 

A.B.,  Master. 


9»9 

A.B.       \  I  direct  that  the  advertisement  be  pub-^a^t^^^'sdiree- 

T  1     J  1     /  T,       j:         J  tions  as  to 

V.      [    lished  once  a  week  [or  as  may   be   /O'W'Wa  publication  of 
CD.     I     beneficial  and  proper)   in  the  news- advertise- 

1st    Jan.,    19  ,1     paper   for   the    [four]    weeks   immediately  "'®"*' 

preceding  the  sale;  that  posters  be  put  up 

in  conspicuous  places  in  the  Town  of         ;  that  be  put 

up  in  the  immediate  neighbourhood  of  the  property,  and 
in  the  Village  of  {making  such  directions  as  to  puhli6ity 

as  a  prudent  owner  desiring  to  sell  his  property  to  the  best 
advantage  would  wish).  And  I  fix  the  auctioneers  fees  at 
not  more  than  $ 


{Formal  parts:  see  No.  744.) 

.      ,  lOOO 

1.  That  I  am  well  acquainted  with  lot  Ko.  ,  m  the  Affidavit  veri- 

concession  of  the  Township  of        ,  in  the  County  of  ^JJ"^  *^^  ^^^- 

being  the  premises  ordered  to  be  sold  in  this  cause.  property°as 

2.  That  the  said  lot  consists  of  two  hundred  acres  of  land,  advertise- 
of  which  one  hundred  acres  are  cleared,  and  the  remainder  ment. 

is  well  timbered  with  beech  and  maple;  the  land  cleared  is  of 
a  light  loam,  in  a  good  state  of  cultivation  {give  full  particu- 
lars as  to  character  of  soil,  &c.) 

3.  The  said  lot  is  situate  about  seventeen  miles  from 
the  Town  of  ,  readily  accessible  thereto  by  good  roads, 
which  said  Town  of  offers  a  good  market  for  the  sale  of 
produce. 
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4.  The  said  lot,  in  addition  to  being  well  timbered,  is  also 
well  watered,  and  has  erected  thereon  farm  buildings  consist- 
ing of  {fully  describe  them,  saying  whether  of  brick  or  wood, 
and  how  long  erected). 

5.  There  is  a  good  orchard,  consisting  of  acres  of 
land,  well  stocked  with  excellent  fruit  trees. 

6.  The  lot  is  well  fenced. 

7.  There  is  a  prior  mortgage  on  the  property  (if  so)  for 
the  sum  of         dollars,  payable  to  (state  particulars) . 

8.  The  lot  is  now  in  the  occupation  of  (state  particulars 
of  tenancy). 


lOOl 

Affidavit  as  to 
the  mode  of 
lotting. 


(Formal  parts:  see  No.  744.) 

1.  I  have  for         years  last  past  been  engaged  in  the  busi- 
ness of  an  auctioneer  and  land  and  estate  agent ;  and  for 
years  last  past  I  have  carried  on  such  business  at  afore- 
said; and  I  have  had  considerable  experience  in  the  mode  of 
lotting  and  selling  land  and  house  property. 

2.  I  know  and  am  well  acquainted  with  the  estates  situate 
at  ,  in  the  County  of  ,  proposed  to  be  sold  in  this 
cause,  and  described  in  the  paper  writing  marked  A.,  now  pro- 
duced and  shewn  to  me. 

3.  On  the  day  of  ,  19  ,  I  went  over  the  said 
estates,  and  made  a  careful  survey  thereof,  for  the  purpose 
of  forming  an  opinion  as  to  the  best  mode  of  dividing  and 
allotting  the  said  estates  for  the  said  sale  thereof. 

4.  The  said  paper  writing  marked  A.  sets  forth  a  true 
and  t3orrect  description  of  the  said  estates,  to  the  best  of 
my  knowledge  and  belief,  and  the  mode  in  which,  in  my 
judgment  and  opinion,  it  will  be  desirable  to  lot  and  divide 
the  same  for  the  purposes  of  the  said  sale. 

5.  In  my  judgment  and  belief  the  said  estates  will  be 
sold  to  the  most  advantage,  and  will  be  likely  to  realize  the 
best  prices,  if  the  scheme  of  division  and  allotment  set  forth 
in  the  said  paper  writing  marked  A.  be  adopted. 


(Formal  parts:  see  No.  744.) 

Affidavit  of  1.  I  have  for  years  last  past  known  and  been  well 

fitness  of  pro-  acquainted  with  L.M.,  of  (residence  and  addition),  auction- 
KeerTand as  eer  and  land  and  estate  agent;  and  during  all  that  time 
to  time  and  i}^q  gaid  L.M.  has  carried  on  business  as  an  auctioneer  and 
place  of  sale.    ^^^^  ^^^  ^^^^^^  ^^^^^^  ^^  aforesaid  (or  as  may  he). 
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2.  I  have  on  several  occasions  employed  the  said  L.M., 
as  an  auctioneer  and  land  valuer;  and  am  also  acquainted 
with  several  persons  who  are  in  the  habit  of  employing  him 
in  that  capacity;  and  he  has  invariably  given  entire  satis- 
faction to  me,  and  I  believe  also  to  such  other  persons. 

3.  The  said  L.M.  is  a  person  of  respectability  and  integ- 
rity, and  of  considerable  ability  as  an  auctioneer  and  land 
and  estate  agent;  and  in  my  judgment  he  is  a  fit  and  proper 
person  to  be  employed  to  sell  the  estates  situate  at  ,  in 
the  County  of  ,  proposed  to  be  sold  in  this  cause  [^or 
matter] . 

4.  That  the  hotel,  in  the  Village  of  ,  is  the 
place  where  auction  sales  of  lands  are  most  usually  held 
in  the  said  village,  and  I  believe  that  it  is  the  best  and  most 
convenient  place  at  which  to  offer  the  lands  in  question  in 
this  cause  for  sale;  and  I  further  say  that  day  is  the 
most  usual  day  in  the  week  for  holding  such  sales  at  the 

?aid  village.  , 


(Formal  parts:  see  No.  744.  ) 

1003 

1.  I  have  carefully  examined  and  surveyed  the  estates  Affidavit  as  to 
particularly    described   in   the   printed    particulars    of    sale  be^fixS'"or  *° 
marked  A.,  now  produced  and  shewn  to  me,  in  order  to  form  the  reserved 
an  opinion  as  to  the  value  thereof,  and  the  amounts  which  ^^^^^°&' 
the  said  estates  ought  to  realize  on  the  sale  thereof  advertised 
to  take  place  on  the  day  of  ,  19     . 

2:  I  have,  in  the  paper  writing  marked  B.,  now  produced 
and  shewn  to  me,  set  forth  in  the  first  column  the  number 
of  the  lots  into  which  the  said  estates  have  been  divided  for 
the  purposes  of  the  said  sale;  and  in  the  second  column, 
qpposite  the  numbers  of  the  said  lots  respectively,  the  full 
values  of  the  said  lots  respectively;  and  in  the  third  column 
opposite  the  said  numbers  respectively,  the  amounts  which, 
in  my  judgment  and  belief,  should  be  fixed  as  the  reserved 
biddings  for  the  said  lots  respectively  on  the  said  sale. 
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B. 

(Short  style  of  cause.) 
1003a  \  :f       I  J 

referredTo  in  ^        '^^^^  paper  writing  marked  B.  was  produced  and  shewn 
No.  to  L.M.,  and  is  {proceed  as  in  heading  of  No.  990). 


No.  of  Lot. 

Value . 

Proposed  reserved  bidding. 

1 

2 

2,000 
500 

9 
1,850 
450 

L.M. 


(Formal  parts:  see  No.  403.) 
1004 

Notice  of  mo-  on  the  part  of  the  plaintiff  [or,  of  the  defendant — or  other 
tcTbid^at^thT  P^^^^^  having  conduct  of  saW],  that  he  may  be  at  liberty  to 
sale.  bid  at  the  sale  directed  by  the  judgment  [or,  order]  dated 

the         day  of  ,  19     ,  of  the  estates  therein  mentioned. 

And  take  notice  (as  in  No.  403). 


1005 

Conditions  of 
sale,     (a) 


Standing  Conditions  of  Sale.     (Rule  723.) 

1.  N"o  person  shall  advance  less  than  $10  at  any  bidding 
under  $500,  nor  less  than  $20  at  any  bidding  over  $500, 
and  no  person  shall  retract  his  bidding. 

2.  The  highest  bidder  shall  be  the  purchaser;  and  if  any 
dispute  arise  as  to  the  last  or  highest  bidder,  the  property 
shall  be  put  up  at  a  former  bidding. 

3.  The  parties  to  the  action,  with  the  exception  of  the 
vendor  (and  naming  any  parties,  trustees,  agents,  or  others, 
in  a  fiduciary  situation),  shall  be  at  liberty  to  bid. 

4.  The  purchaser  shall,  at  the  time  of  sale,  pay  down  a 
deposit,  in  proportion  of  $10  for  every  $100  of  the  purchase 
money,    (&)   to  the  vendor,  or  his  solicitor;  and  shall  pay 
the  remainder  of  the  purchase  money,  on  the  day  of 
next;  and  upon  such  payment  the  purchaser  shall  be  entitled 

(a)  Con.  Rules,  1897,  Form  85. 

(&)  State  with  or  without  interest,  as  may  be. 
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to  the  conveyance,  and  to  be  let  into  possession ;  the  purchaser 
at  the  time  of  sale  to  sign  an  agreement  for  the  completion  of 
the  purchase. 

5.  The  purchaser  shall  have  the  conveyance  prepared  at 
his  own  expense,  and  tender  the  same  for  execution. 

6.  If  the  purchaser  fails  to  comply  with  the  conditions 
aforesaid,  or  any  of  them,  the  deposit  and  all  other  payments 
made  thereon,  shall  be  forfeited,  and  the  premises  may  be 
resold;  and  the  deficiency,  if  any,  by  such  re-sale,  together 
with  all  charges  attending  the  same,  or  occasioned  by  the  de- 
faulter, are  to  be  made  good  by  the  defaulter. 

Con.  Eules,  1888,  Form  43. 


1006 

Mr.  L.M.^  the  person  appointed  to  sell  the  estates  adver-  Directions  to 
tised  for  sale  in  this  cause  [or,  matter],  is  requested  to  at- *"^^'^'"^^'"^^^^ 
tend  to  the  following  directions :  of  a  sale  in 

■n  Tur      -»r     j.  several  lots, 

K.M.,   Master.       where  there 

are  reserved 

The  sale  is  to  be  conducted  in  accordance  with  the  accom-  biddings, 
panying  printed  particulars  and  conditions.    This  [print]  is 
to  be  carefully  preserved,  and   returned  to   my  chambers: 
with  the  affidavit  of  the  result  of  the  sale. 

The  sale  is  to  be  subject  to  the  reserved  bidding  specified 
in  the  accompanying  note.  This  note  is  not  to  be  opened  till 
the  close  of  biddings  at  the  sale.  The  reserved  bids  are  not 
to  be  divulged  to  any  person,  either  at,  or  at  any  time  after, 
the  sale. 

In  case  there  is  no  bidding  for  any  lot  equal  to,  or  higher 
than,  the  reserved  bid,  the  person  appointed  to  sell  is  to  de- 
clare that  such  lot  is  not  sold,  but  has  been  bought  in  on 
account  of  the  persons  interested  in,  or  entitled  to,  the  prop- 
erty. 

The  accompanying  bidding-paper  is  to  be  carefully  filled 
up.  The  highest  sum  bid,  whether  the  lot  is  sold  or  not, 
is  to  be  inserted  in  the  second  column.  In  the  event  of 
no  person  bidding  for  any  lot,  the  words  "no  bidding"  are 
to  be  written  in  the  second  column,  opposite  the  number  of 
such  lot.  When,  although  there  is  a  bidding,  the  lot  is  not 
sold,  the  words  "not  sold"  are  to  be  written  in  the  third 
column.  The  purchasers  are  to  sign  their  names  to  the  con- 
tract at  the  foot  of  the  printed  conditions  of  sale,  and  any 
person  who  purchases  as  agent  for  another  must  so  sign: 
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otherwise  he  must  be  treated  as  the  purchaser.  The  pur- 
chaser's address  and  quality  are  to  be  fully  stated  at  the  foot 
of  the  contract. 

When  the  purchaser's  signature  is  not  plain,  or  initials  are 
used,  a  note  must  be  put  at  the  foot  of  the  contract,  as  fol- 
lows :  "  The  name  of  the  purchaser  of  lot  is  ." 


{Short  style  of  cause.) 
lOOT 

Note  of  the  The  reserved  biddings  fixed  by  the  Master  at  ,  to 

dings.  which  the  sale  in  this  cause  [or,  matter]  is  to  be  subject, 

are  as  follows,  viz. : 


For  Lot  1 

$800 

For  Lot  2 

$250 

(Short  style  of  cause.) 
1008 

Paper"^  Bidding  paper  of  lands  sold  in  this  cause  on  the 

day  of,  &c. 


For  Lot  1 

$900 

For  Lot  2 

S200 

Not  sold. 

For  Lot  3               No  bidding. 

For  Lot  4 

$710 
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(Short  style  of  catise.) 

^       '  ^  1009 

Set  out  the  Conditions  of  Sale  as  in  No.  1005,  to  clause  6  Conditions  of 
inclusive;  then  add  as  follows :  ^^ict  by'^pur"" 

chaser. 

I  agree  to  purchase  the  property  [or  lot  ]  mentioned 
in  the  annexed  particulars  for  the  sum  of  ,  and  upon 
the  terms  set  forth  in  the  above  conditions. 

Dated  this         day  of  ,  A.D.  19     . 

(Name  and  address  of  purchaser.) 
Witness : 


Affidavit  of  Auctioneer  as  to  Result  of  Sale.    (Rule  730.) 

lOlO 

In  the  High  Court  of  Justice.  Affidavit  of 

Between — A.B.,  Plaintiff, 
and 
CD.,  Defendant. 

I,  E.F.,  of  ,  in  the  County  of  ,  the  auctioneer 

appointed  by  the  Master  of  the  Supreme  Court  of  Judicature 
at  ,  to  sell  the  lands  and  premises  comprised  in  the 

particulars  hereinafter  referred  to,  make  oath  and  say  as 
follows : 

1.  I  did,  according  to  the  appointment  of  the  said  Master, 
at  the  time  and  place,  in  the  lots  and  subject  to  the  conditions 
specified  in  the  particulars  and  conditions  of  sale  hereunto 
annexed,  inarked  respectively  A.,  B.,  C,  &c.,  offer  for  sale 
by  public  auction  the  lands  and  premises  described  in  the  said 
particulars,  and  the  results  of  such  sale  are  as  appear  from 
the  several  signed  contracts  appearing  at  the  end  of  the  said 
conditions  of  sale,  marked  respectively,  B.,  C,  &c. 

2.  The  sums  set  forth  in  the  said  several  contracts  are  the 
highest  sums  bid  for  the  respective  lots  therein  respectively 
mentioned,  and  of  ,  and  of  ,  being  the  persons 
whose  names  are  respectively  subscribed  to  the  said  several 
contracts,  were  respectively  declared  by  me  to  be  the  highest 
bidders  for,  and  became  the  purchasers  of,  the  lots  respec- 
tively mentioned  in  the  said  several  contracts,  at  the  price  or 
sums  of  and  respectively,  being  the  price  or  sums 
in  the  said  several  contracts  respectively  mentioned. 

3.  The  several  lots  numbered  respectively  1,  2,  &c.,  in  the 
said  particulars  were  not  sold,  no  person  having  bid  a  sum 

(a)  Con.  Rules,  1897,  Form  22. 
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higher  than  or  equal  to  the  reserved  biddings  fixed  for  the 
same  respectively  by  the  said  Master.  The  highest  sums  bid 
for  such  last-mentioned  lots  were  those  appearing  opposite 
tJie  numbers  of  such  lots  respectively  in  the  second  column 
of  the  paper  now  shewn  to  me  and  marked  E. 

4.  No  person  bid  any  sum  whatever  for  the  lots  numbered 
4  and  5,  respectively,  in  the  said  particulars. 

5.  The  said  sale  was  conducted  by  me  in  a  fair,  open  and 
proper  manner,  and  according  to  the  best  of  my  skill  and 
judgment. 


1011 

Affidavit  of 
insertion  of 
advertise- 
ments and 
publication  of  j.Up 
posters. 


{Formal  parts:  see  No.  744.  ) 

1.  A  true  copy  of  the  advertisement  now  produced  and 
shewn  to  me,  marked  A.,  was  published  in  the  issues  of  the 

newspaper  published  at  on  the  days  of        ,  and 

day  of  ,  being  once  in  each  week  for  the  four 

weeks  immediately  preceding  the  day  of  ,  being  the 

day  of  the  sale  in  this  cause,  (or  as  the  case  may  be). 

2.  I  have  examined  copies  of  the  said  newspaper  pub- 
lished on  each  of  the  said  days. 

3.  On  the  day  of  I  posted  up  fifty  copies  of  the 
posters  now  shewn  to  me,  marked  B.,  in  conspicuous  places, 
in  different  parts  of  the  Township  (Town  or  City)  of  , 
and  the  adjacent  country  and  villages  (or  as  the  case  may 
he). 

4.  I  also  posted  up  twenty-five  of  the  said  bills  or  posters 
during  the  fourth  week  immediately  preceding  the  said 
sale  in  conspicuous  places  in  taverns  adjacent  to  the 
said  land,  and  fifty  others  of  the  said  bills  and  posters  I  also 
during  the  third  week  preceding  the  said  sale,  posted  up  in 
conspicuous  public  places  in  different  part  of  the  said  Town- 
ship [Town  or  City]  of  ,  and  the  adjacent  country  and 
villages  (or  as  the  case  may  he),  and  twenty-five  others  of  the 
said  bills  or  posters  I  distributed  to  the  auctioneer  and  the 
solicitors  of  the  various  parties  interested  in  this  cause. 


1012 

Affidavit  of 
execution  of 
contract  by 
purchaser. 


(Formal  parts:  see  No.  744. 

1.  The  annexed  contract  of  sale,  attached  to  the  condi- 
tions and  advertisement  of  sale  in  this  cause,  and  marked  A., 
was  signed  in  my  presence  by  B.C.,  of  the  Township  of  , 
in  the  County  of  ,  yeoman  [if  signed  hy  an  agent,  say  by 
D.E.,  as  agent  for  B.C.,  of,  &c.]  ;  that  the  signature  "  B.C." 
(or  as  the  case  may  he),  set  and  subscribed  to  the  said  con- 
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tract,  is  the  proper  handwriting  of  the  said  '"  B.C.,"  and  that 
the  signature  "  F.G."  set  and  subscribed  as  a  witness  thereto, 
is  my  own  proper  handwriting. 


Report  on  Sale.      {Rule  731.)  1013 

In  the  High  Court  of  Justice.  Report  on 

Between— A.5.,  Plaintiff,     '^^^"  ^''^ 
and 
CD.,  Defendant. 
Pursuant  to  the  judgment  \^or,  order]  of  this  Honourable 
Court,  bearing  date  the  day  of  ,  and  made  in  this 

cause,  I  have,  under  the  Eules  of  the  Supreme  Court  of  Judi- 
cature, in  the  presence  of  \^or,  after  notice  to]  all  parties 
concerned,  settled  an  advertisement  and  particulars  and  con- 
ditions of  sale,  for  the  sale  of  the  lands  mentioned  or  re- 
ferred to  in  the  said  judgment  \or,  order],  and  such  adver- 
tisement having  according  to  my  directions  been  published 
in  the  {naming  the  newspaper  or  newspapers) ,  once  in  each 
week  for  the  weeks  immediately  preceding  the  said  sale 

{or  as  the  case  may  he),  and  bills  of  the  said  sale  having 
been  also,  as  directed  by  me,  published  in  different  parts  of 
the  Township  [Town  or  City]  of  ,  and  the  adjacent 

County  and  Villages  {or  as  the  case  may  &e),  the  said  lands 
were  offered  for  sale  by  public  auction,  according  to  my  ap- 
pointment, on  the  day  of  ,  by  me  [or,  by  Mr.  * 
of  ,  appointed  by  me  for  that  purpose,  auctioneer],  and 
such  sale  was  conducted  in  a  fair,  open  and  proper  manner, 
when  ,  of  ,  was  declared  the  highest  bidder  for, 
and  became  the  purchaser  of  the  same,  at  the  price  or  sum 
of  $  ,  payable  as  follows  {set  out  shortly  the  conditions 
of  sale  as  to  payment  of  the  purchase  money.) 

All  which  having  been  proved  to  my  satisfaction  by  proper 
and  sufficient  evidence,  I  humbly  certify  to  this  Honourable 
Court. 

Dated 

Con.  Eules,  1888,  Form  U. 

Or  where  the  sale  has  proved  abortive  proceed  as  above  down  Abortive  sale, 
to  the*  no  bids  were  made  for  the  said  property  [or  no  bids 
were  made  equal  to  or  greater  than  the  amount  of  the  re- 
served bid]  by  reason  whereof  the  said  sale  proved  abortive, 

(a)  Con.  Rules,  1897,  Form  86. 
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1014 

Demand  of 
abstract  of 
title  (a). 


(Short  style  of  cause.) 

I  hereby  require  you  forthwith  to  furnish  me  with  an  ab- 
stract of  title  to  [lot  15  in  the  1st  eon.  of  York],  being  the 
lands  purchased  by  Mr.  CD.,  at  the  sale  in  this  cause,  on  the 
day  of  instant. 


Dated,  &c. 


Yours,  &c.. 


To  Messrs.  A.  &  B., 

Solicitors  for 
{party  having  conduct  of  sale.) 


A.B., 
Solicitor  for  CD. 


i015 

Abstract  of 
title. 


Patent. 


Will. 


(Short  style  of  cause.) 

Abstract  of  title  of  (vendors)  to  lot  15  in  the  1st  con. 
of  York,  being  the  parcel  of  land  purchased  by  Mr.  CD.,  at 
the  sale  in  this  cause,  on  the  day  of        ,  &c. 

5  Jan.,     By  a  grant  from  the  King  to  A.D.,  of         ,  yeoman : 

1835.  in  consideration  of  £100  the  King  did  give  and 
grant  unto  the  sd  A.D.,  his  heirs  and  assns,  all  and 
singr  lot  15  in  the  1st  con.  of  the  Tp.  of  York,  in 
the  County  of  York. 

To  HOLD  the  same  to  the  said  A.D.,  his  heirs  and 
assns  forever. 

Saving  and  reservg  to  the  King,  his  heirs  and 
successors,  all  white  pine  trees  then  or  thereafter 
growing  on  sd  lands. 

Proviso:  that  no  part  of  sd  land  shd  be  within 
and  reservn  theretofore  made  for  the  King,  his 
heirs  or  successors,  by  the  Surveyor-General. 

Proviso  :  for  performance  of  settlement  duties  by 
sd  A.D. 

Proviso:  that  A.D.  shd  take  oath  of  allegiance. 
Executed  by  Sir  Jno.  Colborne,  Lieutenant-Gov- 
ernor of  Upper  Canada. 

6  March,       The  sd  A.D.,  by  his  will  of  this  date,  after  dir- 

1836.  ecting  his  debts  and  funeral  expenses  to  be  paid, 
gave  and  bequeathed 


(a)  See  Cr.  Code,  s.  370. 
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All  the  rest,  residue  and  remainder  of  his  est, 
both  real  and  personal,  of  what  nature  and  kind 
soever. 

Unto  CD.,  his  heirs  and  assns,  forever.  (6) 

Executed  by  testator,  and  attested  by  John 
Black,  Thomas  Eeid  and  Mary  Ward. 

Proved  5th  June,  1840,  in  the  Surrogate  Court 
of  the  County  of  .    Registered  35th  July,  1840. 

14  May,         The  testator,  A.D.,  died.  Death  of  tes- 


1840. 


tator. 


7  July,    Indre  of  Bargain  and  Sale  Between  CD.,  &c.,^eed  of  B. 
1841.     of  the  1st  pt.,  M.D.,  his  wife,  of  the  2nd  pt.,  and 

R.P.,  of        ,  gentleman,  of  the  3rd  pt. 

Reciting  the  before  abstracted  will  of  sd  A.D. 

It  is  witnessed  that  CD.,  in  consn  of  $  ,  did 
bargain  and  sell  unto  the  sd  R.P.,  his  heirs  and 
assns. 

All  the  before  described  premises. 

To  HOLD  the  same  to  the  sd  R.P.,  his  heirs  and 
assns  forever. 

Covenant  by  the  said  CD.,  that  he  had  a  right 
to  convey,  for  quiet  enjoyment,  against  incum- 
brances, and  for  further  assurce. 

It  is  also  witnessed  the  said  M.D.  barred  her 
dower  in  the  said  premises. 

Executed  by  said  CD.,  and  M.D.,  and  attested, 
and 

Registered  17  July,  1841. 

8  Jan.,  Indenture  of  Mortgage  between  R.P.,  of        ,  Mortgage. 
1844.     gentleman,  of  the  1st  pt,  A. P.,  his  wife,  of  the  2nd 

pt,  and  R.F.,  of  &c.,  farmer,  of  the  3rd  pt. 

Reciting  the  before  abstracted  deed  of  7  July, 
1841. 

(b)  Unless  the  will  be  long  an  extract  of  the  whole  should  be 
furnished,  but  where  the  length  renders  this  inconvenient,  extract  the 
material  parts  in  the  precise  words  of  the  testator,  which  is  better  than 
attempting  a  statement  of  the  effect,  the  correctness  of  which  often 
depends  upon  the  right  application  of  very  difficult  rules  of  construc- 
tion. A  codicil  should  be  abstracted  in  connection  with  the  will  to 
which  it  is  annexed,  but  where  anything  took  place  in  the  interval 
between  the  making  of  the  will  and  codicil,  the  latter  should  be  again 
referred  to  in  the  order  of  its  date. 
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It  is  witnessed  that  in  consn  of  £150  the  sd 
R.P.  did  grant  unto  the  sd  R.F.,  his  heirs  and 
assns, 

All  the  before  abstracted  premises, 

To  Hold  unto  the  sd  R.F.,  his  heirs  and  assns. 
forever. 

Proviso  for  redemption,  on  pajnnent  of  princi- 
pal and  int. 

Covenants  for  payt  of  prinl  and  int,  and  for 
title,  &c. 

It  is  also  witnessed  that  sd  A. P.  thereby- 
barred  her  dower  in  sd.  prems. 

Executed  by  said  B.P.  and  A.P.,  and  attested. 

Eegisteeed  10  Jany.,  1844. 

Deed  poll.       9  June,        Deed  Poll  indorsed  on  last  abstracted  indre, 

1845.     Eeciting  that   within  mentd   principal   sum   was 
owing  with  £10  for  intr  thereon. 

The  sd  E.F.,  in  consn  of  £160  paid  by  W.B., 
of  ,  farmer,  did  bgn,  sell,  assn,  transfer  and 

set  over  unto  sd  W.B.,  his  heirs,  exors,  admors  and 
assns. 

The  sd  Indre  op  Mortgage^  and 

The  afsd  prems,  principl  and  int.. 

And  all  his  estate,  &c. 

To  Hold  unto  sd  W.B.,  his  heirs,  exors,  admors 
and  assns,  for  ever. 

Subject  to  right  of  redemption  by  sd  i^.P. 

Covenant  by  sd  Pi.F.  that  he  had  done  no  act 
to  incumber. 

Executed  and  attested. 

Certificate  of     H  Feb.,        Certificate  whereby  W.B.,  of  ,  did  certify 

discharge  of        1846.     that  B.P.,  of  ,  gentleman,  had  paid  and 

mortgage.  satisfied  all  money  due  or  to  grow  due  on  the  mort- 

gage made  by  him  the  sd  R.P.  to  R.F.,  of  , 

farmer,  dated  8  January,  1844,  and  assigned  by  the 
said  R.F.  to  the  said  W.B.  by  deed  dated  9  June, 
1845,  and  which  said  mtge  is  therein  stated  to  have 
been  registered  in  the  Registry  Office  of  the  County 
of  York,  at  ten  minutes  past  one  of  the  clock  in  the- 
afternoon  of  the  10  Jany..  1844. 
Attested  by  two  witnesses. 
Registered  11  Feb.,  1846. 
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12  March,     R.P.,  of  ,  gentleman,  died  intestate,  Death  of 

1847.     leaving  him  surviving  E.G. P.,  his  eldest  son  and  f^^^""*^^ '°**«- 
heir-at-lavi^  (a). 

15  April,      Indee  of  Mortge  made  betn  R.C.P.,  of  Mortgage. 

1858.     yeoman,  of  the  1st  part,  and  L.M.,  of  ,  mer- 

chant, of  the  2nd  part. 

Whereby,  in  consn  of  £100,  the  sd  R.C.P.  did 
grant  unto  the  sd  L.M.,  his  heirs  and  assns. 

All  the  before  described  premises. 

Subject  to  a  proviso  for  redemptn  on  paymt  of 
principal  and  int. 

Executed  by  both  parties  and  attested. 

Eegistered  15  Apl,,  1858. 

2  June,       Mortgage  made  betn  B.C. P.,  of  ,  yeoman.  Mortgage  of 

1860.     of  the  1st  pt,  M.P.,  his  wife,  of  the  2nd  pt,  and  Ademption 
V.B.,  of  ,  saddler,  of  the  3rd  pt. 

Whereby  in  consn  of  $  ,  the  sd  R.C.P. 

did  grant  unto  the  sd  V.B.,  his  heirs  and  assns,  the 
E.  i  of  said  lot  No.  15. 

Proviso  for  redempt  on  paymt  of  $        and  intr. 

5  Nov.         The  said  R.C.P.  died  intestate,  leaving  him  sur-  Death  of 
1894.     viving  his  widow  M.P.  and  A.P.,  R.W.P.  and  G'-P-. -^teS' 
his  sole  heirs  and  heiresses-at-law. 

20  Dec,       Letters  of  Administration  to  the  estate  of  the  Letters  of 

ton  A  -J  -onn  admimstra- 

1894.     s&idR.G.P.,  tion. 

Whereby  administn  of  the  sd  ^tate  was  com- 
mitted unto  the  sd  M.P.  as  sole  administratrix  by 
the  Surrogate  Court  of  .     . 

5- Oct.,        Judgment  of  the  High  Court  of  Justice  made  Decree  for 
1900.     in  a  certain  action  wherein  L.M.  is  plaintiff.  ^^^®- 

and 
M.P.,  A. P.,  R.W.P.  and  G.P.,  defendants 
Whereby  it  was  ordered  and  adjudged  that  all 
necessary  inquiries  be  made,  acts  taken,  costs  taxed, 
and  proceedings  had  for  redemption  or  sale  of  the 
land  in  question  in  the  sd  action  being  the  sd  lot, 
and  for  these  purposes  the  said  action  was  thereby 
referred  to  the  Master  of  the  sd  Court  at 

(a)  Where  the  alleged  heir-at-law  is  a  more  remote  connection  of 
the  intestate,  it  is  advisable  to  set  out  the  pedigree  showing  his  rela- 
tionship. 

F— 39 
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Final  order.     10  June,       FiNAL  Order  made  by  sd  Court  in  said  action, 
1901.     V.B,  having  been  added  as  a  pty  deft  thereto  in  the 
Master's  office: 

Whereby  it  was  ordered  that  the  lands  in  qn 
in  the  sd  action  shd  be  sold  as  by  the  sd  judgment 
directed. 


Dated,  &c. 


Solioitors  for  vendors. 


(See  next  Form.) 


1016 

Notice  to  be 
indorsed  upon 
the  abstract 
delivered. 


{Short  style  of  cause.) 

Take  notice,  that  if  you  have  any  objection  to  make  to 
the  sufficiency  of  the  wifhin  abstract,  you  must  serve  the 
same  in  writing  within  seven  days  from  the  service  hereof 
upon  you,  and  if  no  such  objection  be  served  within  the  time 
above-named,  you  will  be  deemed  to  have  accepted  the  said 
abstract  as  sufficient. 


Dated,  &c. 
To  Mr.  A.B., 

Solicitor  for  Mr.  CD. 


A.  &  B., 

Solicitors  for  Vendors. 


lOlT 

Objections  as 
tc>  HuBBciency 
of  abstract. 


(Short  style  of  cause.) 

Objections  to  the  sufficiency  of  the  abstract  of  title  to 
lot  ,  in  the  concession  of  ,  purchased 

by  Mr.  CD.  at  the  sale  in  this  cause. 

1.  It  is  not  shewn  by  the  abstract  that  A.D.  ever  acquired 
title  to  the  said  lot. 

2.  It  does  not  appear  by  the  abstract  that  the  will  of 
CD.  was  sufficiently  executed  to  pass  real  estate  in  this 
Province. 

3.  Upon  searching  the  Registry  Office,  I  find  that  R.P. 
executed  a  mortgage  to  one  N.F.,  dated  5th  July,  1842,  which 
mortgage  appears  afterwards  to  have  been  assigned  by  deed 
to  one  R.L.  This  mortgage  and  assignment  do  not  appear 
upon  the  abstract,  neither  is  it  shewn  how  the  interest  of 
B.L.  is  bound  by  the  judgment  under  which  the  sale  to  CD. 
took  place. 
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4.  It  does  not  appear  by  the  abstract  that  J.D.  died  intes- 
tate as  to  the  land  in  question. 

5.  The  deed  from  M.W.  to  A.F.,  dated  15th  January, 
1865,  is  not  sufficiently  abstracted. 

Dated,  &c.  A.B., 

To  Messrs.  A.  &  B.,  Solicitor  for  Mr.  CD. 

Solicitors  for  Vendors. 

(See  next  form.) 


(Short  style  of  cause.)  lAija 

Take  notice,  that  you  are  hereby  required  to  answer  the  (ndorsed^  ^ 
within  objections  within  fourteen  days  from  the  service 
thereof.  And  take  notice,  that  in  case  you  make  default  in 
answering  the  said  objections  within  the  said  time,  or  in 
case  the  answers  (if  any)  made  by  you  shall  be  unsatisfac- 
tory, I  shall  apply  to  the  Master  of  this  Court  [at  ]  for 
a  warrant  to  consider  the  abstract  delivered  to  me  as  solicitor 
for  Mr.  CD.  herein. 

Dated,  &c.  A.B., 

To  Messrs.  A.  &  B.,  Solicitor  for  Mr.  CD. 

Vendors'  Solicitors. 


(Short  style  of  cause.) 

Answers  to  objections  to  the  sufficiency  of  the  abstract  of  Answers  to 
title  to  lot  ,  in  the  concession  of  York.  the^^suffidenc 

1.  In  answer  to  objections  1,  3  and  4,  we  deliver  herevsdthof  abstract. 
a  supplemental  abstract. 

2.  In  answer  to  objection  2,  we  admit  that  the  will  of 
CD.  was  insufficiently  executed  to  pass  real  estate;  but  the 
deed  from  CD.  to  B.F.,  the  devisee  named  in  the  said  will, 
dated  ,  is  made  by  the  heir-at-law  of  CD.,  as  ap- 
pears by  the  abstract  delivered. 

3.  In  answer  to  objection  5,  w^  say  that  the  deed  from 
M.W.  to  A.F.  is  lost,  and  we  are  unable  to  give  any  further 
abstract  of  that  deed,  and  we  submit  that  the  abstract  furnish- 
ed is  sufficient. 

Dated,  &c.  A.  &  B., 

To  A.B.,  Esq.  Vendors'  Solicitors. 

Solicitor  for  Mr.  CD. 
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fffiiTo?"^^        y/ie  supplemental  abstract  should  he  in  the  same  form 
title^*^  <^^^   indorsed   with   the   same  notice    as   No.  1015    (see  No. 

1016),  except  that  in  the  heading  it  should  he  styled  "  Sup- 
plemental Abstract  of  Title,  &c." 


1031 

Certificate  I  Certify  that  the  within  [or  foregoing]  abstract  is  per- 

8uffidency°of    ^^^  t^^'  ^^  perfect  as  the  vendor  is  able  to  make  the  same.] 

wriSn'attt       ^^^^ed,  &c.  (Signed)  A.B.^ 

foot  oi  on  the  Master. 

back  of  the 

abstract.  

loss  (Short  style  of  cause.) 

Notice  by  pur-  Take  notice,  that  I  hereby  require  you  forthwith  to  ap- 
citOT^to  ven-  poi^t  a  time  and  place  for  the  verification  of  the  abstract  of 
dors  to  verify  title  delivered  to  me  herein  as  solicitor  for  Mr.  O.D.^  the  pur- 
chaser of  lot  ,  in  the  concession  of  ,  at 
the  sale  in  this  cause. 

Dated,  &c.  A.B., 

To  Messrs.  A.  £  B.,  Solicitor  for  Mr.  CD. 

Solicitors  for  Vendors. 


abstract. 


103S 

Notice  by  ven- 
dors' solicitor       ■ 
of  their  readi-  °-^ 
ness  to  verify    of 
abstract. 


1024 

Notice  by 
vendors  to 
purchaser 
after  verifica- 
tion. 


(Short  style  of  cause.) 

Take  notice,  that  we  will,  on  the  day  of  , 

o'clock  in  the  noon,  attend  at  our  office,  in  the  City 

,  and  be  then  and  there  prepared  to  verify  the 
abstract  of  title   [and  supplemental  abstract,  if  any],  deli- 
vered to  you  as  solicitor  for  Mr.  CD.,  the  purchaser  of  lot 
in  the  con.  of  ,  at  the  sale  in  this  cause. 

Dated,  &c. 

A.  &  B., 
To  A.B.,  Esq.,  Vendors'  Solicitors. 

Solicitor  for  Mr.  CD. 


(Short  style  of  cause.) 

Take  notice,  that  if  you  have  any  objections  or  requisi- 
tions to  make  respecting  the  title  to  lot  ,  in  the 
con.  of  ,  purchased  by  Mr.  CD.,  in  this  cause,  you 
are  hereby  required  to  deliver  the  same  within  seven  days 
from  the  service  hereof  upon  you.  And  take  notice,  that 
if  no  such  objections  or  requisitions  be  delivered  within  the 
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time  above  limited,  the  said  CD.  will  be  presumed  to  have 
accepted  the  title  to  the  said  land. 

Dated,  &c. 

A.  &B., 
To  A.B.,  Esq.,  Vendors'  Solicitors. 

Solicitor  for  Mr.  CD. 


(Short  style  of  cause.)  102*^ 

Objections  and  requisitions  of  Mr,  CD.  to  the  title  toObjeetions 

lot  in  the  con.  of  ,  purchased  by  hihi^iTtiiie. 

in  this  cause. 

1.  Evidence  required  to  shew  the  death  and  intestacy  of 
CW. 

2.  Evidence  required  to  shew  that  A.W.  was  the  eldest 
son  and  heir-at-law  of  CW. 

3.  It  appears  that  A.F.  was  married  at  the  time  of  the 
t.xecution  of  the  deed  from  him  to  R.L.,  dated  ;  but  the 
dower  of  his  wife  was  not  then  barred.  A  release  of  dower 
must  be  obtained  from  her,  or  evidence  given  shewing  that 
she  is  not  now  entitled  to  dower  in  the  land  in  question. 

4.  The  legacy  bequeathed  to  CF.  by  the  will  of  T.F.  ap- 
pears to  be  a  charge  upon  the  land.  Evidence  is  required  to 
prove  its  payment,  or  a  release  must  be  obtained  from  the 
legatee. 

5.  The  proceedings  in  this  suit  appear  to  be  defective  in 
the  following  respect  ^ — 

M.D.,  the  second  mortgagee  named  in  the  abstract, 
does  not  appear  to  be  a  party. 
Dated,  &c.  A.B., 

To  Messrs.  A.  &  B.,  Solicitor  for  CD. 

Vendors'  Solicitors. 

(See  next  Form.) 

1026 

Take  notice,  that  you  are  hereby  required  to  answer  thej^^^'^®^"^® 
within  objections  and  requisitions  within  fourteen  days  from  '  . 

the  service  thereof;  and  take  notice,  that  in  case  you  make 
default  in  answering  the  said  objections  and  requisitions  with- 
in the  said  time,  or  in  case  the  answers  (if  any)  madd  by  you 
shall  be  unsatisfactory,  I  shall  apply  to  the  Master  of  this 
Court  [at  ]  for  a  warrant  to  consider  the  within 

objections  and  requisitions  and  your  answers,  if  any,  thereto. 

Dated,  &c. 

A.B., 
To  Messrs.  A.  &  B.,  Solicitor  for  Mr.  CD. 

Vendors'  Solicitors. 
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Table  for 
ascertaining 
the  value  of 
Dower. 


DOWER  TABLE. 
Giving  the  value  of  an  annuity  of  $1,  according  to  the  Carlisle  Table  of  mortality 


1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 


13.995 
14.983 
15.824 
16.271 
16.590 
16.735 
16.790 
16.786 
16.742 
16.669 
16.581 
16.494 
16.406 
16.316 
16.227 
16.144 
16.066 
15.987 
15.904 
15.817 
15.726 
15.628 
15.525 
15.417 
15.303 
15.187 
15.065 
14.942 
14.827 
14.723 
14.617 
14.506 
14.387 
14.260 
14.127 
13.987 
13.843 
13.695 
13.542 
13.390 
13.245 
13.101 
12.957 
12.806 
12.648 
12.480 
12.301 
12.107 
11.892 
11.660 


12.078 
12.925 
13.652 
14.042 
14.325 
14.460 
14.518 
14.526 
14.500 
14.448 
14.384 
14.321 
14,257 
14.191 
14.126 
14.067 
14.012 
13.956 
13.897 
13.835 
13.769 
13.697 
13.621 
13.541 
13.456 
13.368 
13.275 
13.182 
13.096 
13.0-20 
12.942 
12.860 
12.771 
12.675 
12.573 
12.465 
12.354 
12.239 
12.120 
12.002 
11.890 
11.779 
11.668 
11.551 
11.428 
11.296 
11.154 
10.998 
10.823 
10.631 


O 


PM 


10.605 
11.342 
11.978 
12.322 
12.574 
12.698 
12.756 
12.770 
12.754 
12.717 
12.669 
12.621 
12.572 
12.522 
12.473 
12  429 
12.389 
12.348 
12.305 
12.259 
12.210 
12.156 
12.098 
12.037 
11.972 
11.904 
11.832 
11.759 
11.693 
11.636 
11.578 
11.516 
11.448 
11.374 
11.295 
11.211 
11.124 
11.033 
10.939 
10.845 
10.757 
10.671 
10.585 
10.494 
10.397 
10.292 
10.178 
10.052 
9.908 
9.749 


H 

E- 

?: 

55 

■ 

H 

H 

o 

Q 

<! 

03 

X 

K 

H 

PM 

P^ 

iCi 

«o 

51 

11.410 

10.422 

52 

11 .154 

10.208 

53 

10.892 

9.988 

54 

10.624 

9.761 

55 

10.347 

9.524 

56 

10.063 

9.280 

57 

9.771 

9.027 

58 

9.478 

8.772 

59 

9.199 

8.529 

60 

8.940 

8.304 

61 

8.712 

8.108 

62 

8.487 

7.913 

63 

8.258 

7.714 

64 

8.016 

7.502 

65 

7.765 

7.281 

66 

7.503 

7.049 

67 

7.227 

6.803 

68 

6.941 

6.546 

69 

6.643 

6.277 

70 

6.336 

5.988 

71 

6.015 

5.704 

72 

5.711 

.5.424 

73 

5.435 

5.170 

74 

5.190 

4.944 

75 

4.989 

4.760 

76 

4.792 

4.579 

77 

4.609 

4.410 

78 

4.422 

4.238 

79 

4.210 

4.040 

80 

4.015 

3.8.58 

81 

3.799 

3.656 

82 

3.606 

3.474 

83 

3.406 

3.286 

84 

3.211 

3.102 

85 

3.009 

2.909 

86 

2.830 

2.739 

87 

2.<!85 

2.599 

88 

2.597 

2.515 

89 

2.495 

2.417 

90 

2.339 

2.266 

91 

2.321 

2.248 

92 

2.412 

2.337 

93 

2.518 

2.440 

94 

2.569 

2.492 

95 

2.596 

2.  .522 

96 

2.555 

2.486 

97 

2.428 

2.368 

98 

2.278 

2.227 

99 

2.045 

2.004 

100 

1.624 

1..596 

9.573 
9.392 
9.205 
9  011 
8.807 
8.595 
8.375 
8.153 
7.940 
7.743 
7.572 
7.403 
7.229 
7.042 
6.847 
6.641 
6.421 
6.189 
5.945 
5.690 
5.420 
5.162 
4.927 
4.719 
4.549 
4.382 
4.227 
4.067 
3.883 
3.713 
3.523 
3.352 
3.174 
2.999 
2.815 
2.652 
2.519 
2.439 
2.344 
2.198 
2.180 
2.266 
2.367 
2.419 
2.451 
2.420 
2.309 
2.177 
1.964 
1.569 


To  ascertain  the  dower  in  lands,  calculate  the  interest  on  the  value  of  the 
property  at  the  legal  rate  of  interest  (5%) ;  this  gives  the  income  of  the  property 
for  1  year  ;  the  wi'low  is  entitled  to  J  of  this  ;  multiply  this  J  by  the  amount 
opposite  the  widow's  age  in  5%  column,  and  the  result  is  the  amount  of  dower 
m  gross  ;  e.g. — Widow  40  years  old.  Property  worth  $1,200.  Interest  at 
5%=$60.     Divide  by  3=$20.    Multiply  by  13. 390 =$267. 80. 
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Section  VII. — Master's  Certificates. 


(Shortened  style  of  cause.) 


1028 


I  certify  that  the  following  and  no  other  proceedings  have  Certificate  of 
been  had  before  me  upon  the  reference  now  pending  before  cjj^ing,°jn^^ts 
me  under  the  Judgment  [or,  order]  herein,  dated  the  office. 

day  of  ,  19     ,  as  by  my  books  appears. 

5th  June,  19  . — Judgment  brought  in  by  plaintiffs  soli- 
citor. Copy  filed.  Issued  warrant  to  consider  same ;  return- 
able 8th  June,  19     ,  at  10  a.m. 

8th  June,  19  . — The  plaintiff's  solicitor  attended,  no 
one  appearing  for  defendants.  Warrant  and  affidavit  of  ser- 
vice thereof  on  defendants  filed.  Considered  judgment. 
Warrant  issued  for  defendants  to  bring  in  accounts  directed 
by  judgment,  duly  verified  by  affidavit,  on  the  18th  June, 
19  ;  and  I  appointed  the  19th  June,  19  ,  to  proceed  there- 
on, at  11  a.m. 

19th  June,  19  . — Issued  certificate  to  plaintiff's  solicitor 
cf  defendants'  default  in  bringing  in  accounts. 

20th  June,  19  .  —  Defendants'  accounts  and  affidavit 
filed. 

Dated,  &c.  A.B., 

Master  at 


(Formal  parts:  see  No.  1028.)  lA***! 

I  certify  that  I  did  by  my  warrant,  dated  the  day  Certificate  of 

of  ,  &c.,  direct  that  the  [defendant  A.B.]  should  JJ^^J^^^^^j^ 

[here  state  act  required  to  he  done,  e.g.,  bring  in  and  file  in  if  warrant 
my  office  an  account,  duly  verified  by  affidavit,  in  answer  to  served, 
the  inquiries,  or,  the  5th  and  6th  inquiries — or  as  may  he — 
directed  to  be  made  by  me  under  the  judgment  made  in  this 
cause,  and  dated  the  day  of,  &c,],  on  ,  the 

day  of,  &c.,  at  of  the  clock,  &c.,  and  that  my  said  war- 

rant was  duly  served  upon  the  said  A.B.,  but  that  he  has 
not  [brought  in  or  filed  in  my  office  any  account,  or  any 
affidavit  in  relation  thereto],  as  required  by  my  said  warrant, 
as  by  my  books  appears. 

Dated,  &c.,  A.B., 

Master. 


(Formal  parts:  see  No.  1028.) 

I  certify  that  I  did,  on  the  day  of  19     ,  in  (2)  if  nowar- 

the  presence  of  [the  defendant  A.B.,  or,  the  solicitor  of  the  rant  served . 
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defendant  A.B. — or  as  may  he],  direct  that  the  said  A.B. 
should,  on  the  day  of,  &e.,  (here  state  act  required  to 

'  be  done,  as  above  [1]) ;  but  the  said  A.B.,  although  he  had 

due  notice  of  my  said  direction,  has  not  (here  negative  tJie 
doing  of  the  act  required  to  be  done,  as  above),  as  by  my 
books  appears. 

Dated,  &c.  A.B., 

Master. 


(Formal  parts:  see  No.  1028.) 

(3)  Of  default         I  certify  that  A.B.  did  not  attend  in  my  office  on  the 
o  witness.       ^q^y  ^^^  ^^^^  ^^^  ^^xq  purpose  of  being  examined  as  a  witness 
,         in  this  cause,  although  duly  required  so  to  do,  as  by  writ  of 
subpoena  ad  testificandum,  and  the  affidavit  of  service  there- 
of filed  in  my  office,  and  by  my  books  appears. 

A.B., 

Master. 


Section  VIII. — Master's  Eeports. 

-iA«sA  (Full  style  of  cause.) 

Master's  re-  1.  In  pursuance  of  the  judgment  in  this  action,  bearing 

adjudgment      ^^^^  the  ,  I  was  attended  by  the  plaintiff^s  solicitor; 

for  foreclosure  and  it  appearing  to  me  by  the  respective  certificates  of  the 

SSe^added  ^^^eriff  and  Eegistrar  of  the  County  of  that  no  party 

in  his  ofl&ce.     or  parties  other  than  the  said  plaintiff  hath  or  have 

any  lien,  charge  or  incumbrance  upon  the  lands  and  premises 

embraced  in  the  mortgage  security  of  the  said  plaintiff  in  the 

writ  of  summons  in  this  action  mentioned  subsequent  thereto. 

2.  And  it  subsequently  appearing  to  me  that  notice  of  this 
proceeding  had  been  duly  served  upon  the  said  defendant,  [or, 
and  it  appearing  to  me  that  (state  reason  for  dispensing  with 
service),  I  did  therefore  dispense  with  service  of  notice  of  this 
proceeding  on  the  said  defendant  (a). 

[If  he  had  appeared  and  delivered  a  defence  in  the  action 
insert,  instead  of  this,  the  following: 

And  it  subsequently  appearing  to  me  that  the  proper  war- 
rant, giving  the  defendant  notice  of  this  proceeding,  had  been 
duly  served  upon  him.] 

(c)  See  Rule  658. 
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I  proceeded  to  hear  and  determine  the  matters  referred  to 
me  by  the  said  order,  and  thereupon  I  was  attended  by  the 
respective  solicitors  for  the  said  plaintiff  and  the  said  defen- 
dant (if  the  fact  he  so)  [or,  I  was  attended  by  the  solicitor 
for  the  said  plaintiff  (no  one  attending  on  the  part  of  the 
said  defendant,  though  duly  notified  as  aforesaid)]  : 

3,  And  I  find  that  at  the  date  of  this  my  report,  there  is 
due  to  the  said  plaintiff,  for  principal  money,  interest  and 
costs,  and  that  there  will  accrue  due  to  him  for  subsequent 
interest  upon  his  said  mortgage  security,  up  to  the  day  here- 
inafter appointed  for  payment,  the  sums  following,  viz. : 


Claim  of  the  Said  Plaintiff. 

Balance  of  principal  money  due  on  the  mortgage 
in  the  statement  of  claim  mentioned,  dated  1st 
January,  19  ,  given  by  the  said  defendant  to 
the  said  plaintiff,  securing  $1,000  and  interest .  $700  00 

Interest  on  $700  from  1st  January,  19  ,  (up  to 
which  time  I  find  the  interest  has  been  paid), 
to  2nd  January,  19   (date  of  report) 126  00 

$826  00 
Six  calendar  months'  subsequent  interest  on  $700 

from  2nd  January,  19     ,  to  2nd  July,  19     ,  . .       21  00 


$847  00 
Costs  taxed  and  revised  at 41  50 


Total  due  Plaintiff  2nd  July,  19     ,   $888  50 

4.  And  I  appoint  the  said  sum  of  $888.50  to  be  paid  by 
the  said  defendant  into  the  [branch]  office  in  the  of 

of  the  Canadian  Bank  of  Commerce  (or  as  may  he),  to  the 
joint  credit  of  the  said  plaintiff  and  the  Accountant  of  the 
Supreme  Court  of  Judicature  for  Ontario,  between  the  hours 
of  ten  of  the  clock  in  the  morning  and  one  of  the  clock  in  the 
afternoon  of  the  said  second  day  of  July  next,  being  six  calen- 
dar months  next  after  the  making  of  this  my  report. 

All  which  I  humbly  certify  and  submit  to  this  Honourable 
Court. 

Dated  at  this  2nd  day  of  Jan.,  19     . 
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port  under  a  ° 

judgment  for  ■  Between— 4.5.,  Plaintiff, 

toreclosuie,  '  ^  ^^xi^i^xxi., 

where  sub-  and 

cumbr"anc"ers  ^-^'  ^^^  wtH) ,  and  E.F.  and  G.H.,  made 

are  made  par-  parties  in  the  Master's  oi!ice.  Defendants. 

office%ut  do        1-  ^^    pursuance    of    the    Judgment    in    this  action,  as 
not  prove  any  Originally  entitled,  bearing  date  the  day  of  , 

caim.  29     ^  I  was  attended  by  the  plaintiff's  solicitor;  and  it  ap- 

pearing to  me  by  the  respective  certificates  of  the  Sheriff  and 
Eegistrar  of  the  County  of  ,  that  the  said  E.F.  and 

G.H.,  not  before  parties  to  this  action,  have  some  lien, 

charge  or  incumbrance  upon  the  lands  and  premises  embraced 
in  the  mortgage  security  of  the  said  plaintiff  in  the  writ  of 
summons  in  this  action  mentioned  subsequent  thereto,  and 
ought  to  be  made  parties,  I  did,  on  the  day  of  , 

order  that  they  should  be  made  parties  to  this  action,  accord- 
ing to  the  Eules  of  the  Supreme  Court  of  Judicature. 

2.  And  it  subsequently  appearing  to  me  that  the  notice 
in  accordance  with  Form  77,  referred  to  in  Rule  746,  of  the 
said  Rules,  had  been  duly  served  upon  each  of  the  said  E.F. 
and  G.H.,  and  that  the  proper  warrant  giving  the  defendant 
CD.  notice  of  this  proceeding  had  been  served  on  him  (a), 
I  proceeded  to  hear  and  determine  the  matters  referred  to  me 
by  the  said  judgment,  and  thereupon  I  was  attended  by  the 
solicitor  for  the  said  plaintiff  (no  one  attending  on  the  part 
of  the  said  CD.,  E.F.  or  G.H.,  though  duly  notified  as  afore- 
said) : 

3.  And  I  find  that  at  the  date'  of  this'^my  report,  there 
is  due  to  the  said  plaintiff,  for  principal  money,  interest  and 
costs,  and  that  there  will  accrue  due  to  him  for  subsequent 
interest  upon  his  said  mortgage  security,  the  sums  following, 
viz, : 

T. 

Claim  of  the  said  Plaintiff. 

(Set  out  claim  as  in  No.  1030.) 

4.  And  I  certify,  that  although  notified  as  aforesaid,  no 
one  of  the  said  parties  above  designated  as  parties  made  in 
the  Master's  office,  has  attended  before  me,  or  proved  before 
me  any  subsisting  lien,  charge,  or  incumbrance  upon  the  said 
lands  and  premises  whereby  they  have  under  the  said  Rules 

(a)  See  McCormack  v.  McCormack,  0  Pr.  R.  208. 
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of  the  Supreme  Court  of  Judicature  disclaimed  and  are  fore- 
closed of  all  interest  in  the  said  lands  and  premises;  and  I 
hereby  declare  them  to  be  foreclosed  accordingly, 

5.  And  I  appoint  the  said  sum  of  $888.50  to  be  paid  by 
the  said  CD.,  into  the  [branch]  office  in  the  of 

of  the  Canadian  Bank  of  Commerce  {or  as  may  he)  to  the 
joint  credit  of  the  said  plaintiff,  and  the  Accountant  of  the 
Supreme  Court  of  Judicature  for  Ontario,  between  the  hours 
of  ten  of  the  clock  in  the  morning  and  one  of  t"he  clock  in 
the  afternoon  of  the  said  day  of  ,  being  six 

calendar  months  next  after  the  making  of  this  my  report. 

All  which  I  humbly  certify  and  submit  to  this  Honourable 
Court. 

Dated  at  this  day  of ,19     . 


lO»2 

In  the  High  Court  of  Justice.  Master's  re- 

,    .      .„  port  under 

A.B,,  Plaintiff,  a  judf?- 

aii(J  ment  for  fore- 

C.B.  (By  writ)  and  E.J.,  G.H.,  and  -Z.^.. subs" quentlL*^ 
made  parties  in  the  Master's  office,  cumbrancers 

Defendants. -rtis^'"' 

1.  In  pursuance  of  the  judgment  in  this  action,  as  origin-  p^ves^his  °"*^ 
ally  entitled,  bearing  date  the  day  of  ,  19     ,  I  claim. 

was  attended  by  the  plaintiff's  solicitor;  and  it  appearing  to 
me  by  the  respective  certificates  of  the  Sheriff  and  Registrar 
of  the  County  of  ,  that  the  said  E.J.,  G.H.,  and 

J.K.,  not  before  parties  to  this  action,  have  some  lien,  charge 
or  incumbrance  upon  the  lands  and  premises  embraced  in  the 
mortgage  security  of  the  said  plaintiff  in  the  writ  of  sum- 
mons in  this  action  mentioned  subsequent  thereto,  and  ought 
to  be  made  parties,  I  did,  on  the  day  of 

order  that  they  should  be  made  parties  to  this  action,  accord- 
ing to  the  Rules  of  the  Supreme  Court  of  Judicature. 

2.  And  it  subsequently  appearing  to  me  that  the  notice 
in  accordance  with  Form  77,  referred  to  in  Rule  746  of  the 
said  Rules,  had  been  duly  served  upon  each  of  the  said  E.J., 
G.H.  and  J.K.,  and  that  the  proper  warrant  giving  the  de- 
fendant CD.  notice  of  this  proceeding  had  been  served  on 
him,  I  proceeded  to  hear  and  determine  the  matters  referred 
to  me  by  the  said  judgment,  and  thereupon  I  was  attended 
by  the  respective  solicitors  for  the  said  plaintiff,  and  the  said 
E.J.  (no  one  attending  on  the  part  of  the  said  CD.,  G.H., 
and  J.K.,  though  duly  notified  as  aforesaid)  : 
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3.  And  I  find  that  at  the  date  of  this  my  report,  there 
is  due  to  the  said  plaintiff,  and  to  the  said  EJ.,  for  principal 
money,  interest  and  costs,  and  that  there  will  accrue  due  to 
them  for  subsequent  interest  upon  the  mortgage  security  and 
the  judgment  hereinafter  mentioned,  the  sums  following, 
viz. : 

I. 

4.  Claim  of  the  said  Plaintiff. 

{Set  out  Plaintiff's  claim  as  in  No.  1030.) 

II. 

Claim  of  the  said  E.J. 

5.  Amount  of  a  judgment  recovered  by  the  said  E.J. 
against  the  said  CD.,  in  the  Court  of  ,  on  the  first  day 
of  July,  19  ,  (on  which  a  fi.  fa.  against  the  lands  of  the  said 
CD.  was  placed  in  the  hands  of  the  Sheriff  of  the  County 
of  ,  on  the  first  day  of  September,  19     ,  which  was 

duly  renewed  (if  the  fact  be  so)  on  the  day  of        ,  and 

on  the         day  of         ),  for  $1,000  true  debt,  and  $50  taxed 
costs. 

Debt $1,000  00 

Costs  taxed 50  00 

$1,050  00 
Interest  thereon  from  1st  July,  19     ,  to  January 

2nd,  19     , 220  50 

$1,270  50 

Fi.  fas. $10  00 

Sheriff's  fees 15  00 

25  00 

$1,295  50 
Costs  allowed  on  this  claim   9  00 


Total  due  on  this  claim,  2nd  January,  19     ,  .  . .  .$1,304  50 

6.  And  I  certify,  that  although  notified  as  aforesaid,  no 
one  of  the  said  parties  above  designated  as  parties  made  in 
the  Master's  office,  excepting  the  said  E.J.,  has  attended 
before  me,  or  proved  before  me  any  subsisting  lien,  charge  or 
incumbrance  upon  the  said  lands  and  premises,  whereby  they 
have  under  the  said  Eules  disclaimed,  and  are  foreclosed  of 
all  interest  in  the  said  lands  and  premises ;  and  I  hereby  de- 
clare them  to  be  foreclosed  accordingly. 
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7.  And  I  have  settled  the  priorities  between  all  the  said 
parties  to  this  action  who  have  proved  their  claims  before  me 
as  aforesaid,  and  find  that  such  priorities  are  in  accordance 
with  the  order  in  which  the  said  claims  are  hereinbefore 
mentioned  and  set  forth. 

8.  And  I  further  certify  that  of  the  said  plaintiff  and  the 
said  defendants,  the  said  plaintiff  and  the  said  E.J.  only 
having  attended  before  me  in  respect  of  the  matters  aforesaid, 
appear  to  me,  to  be  of  them  the  only  incumbrancers  upon 
the  said  lands  and  premises  affected  by  the  plaintiff's  said 
mortgage. 

9.  And  I  appoint  the  said  sum  of  $888.50  to  be  paid  by  the 
said  E.J.  (a)  into  the  [branch]  office  in  the  of  of  the 
Canadian  Bank  of  Commerce  (or  as  may  he)  to  the  joint 
credit  of  the  said  plaintiff  and  the  Accountant  of  the  Supreme 
Court  of  Judicature  for  Ontario  between  the  hours  of  ten 
of  the  clock  ini  the  morning  and  one  of  the  clock  in  the  after- 
noon of  the  said  day  of  ,  19  ,  being  six  calendar 
months  next  after  the  making  of  this  my  report. 

All  which  I  humbly  certify  and  submit  to  this  Honourable 
Court. 

Dated  at        ,  this  day  of        ,  19     . 

Master  at 


103S 

Same  as  No.  1030,  excepting  that  the  words  "  subsequent  Master's  re- 
thereto"  at  the  end  of  the  first  paragraph  of  the  form  fl/'C  j'udgment'for 
omitted  in  a  report  on  a  sale  judgment.  sale  where  no 

parties  are 
added. 


I034 

Same  as  No.  1031,  excepting  that  the  words  "  subsequent  Master's  re- 
thereto  "  towards  the  end  of  the  first  paragraph  of  the  form  are  f^^l^ltT  * 
omitted  in  a  report  on  a  sale  judgment.  for  sale,  where 

parties 
:: are  added,  but 

/   \  Ti;    1.1,  u  W  none  prove. 

(a)  If  there  be  more  than  one  subsequent  incumbrancer  who 
proves  a  claim,  one  day  is  given  to  all  to  redeem.  In  case  they  all 
fail  to  redeem,  a  new  account  is  taken,  and  the  mortgagor  is  then  al- 
lowed one  month's  further  time  to  redeem:  Con.  Rule  393.  Where  a 
subsequent  incumbrancer  redeems  the  plaintiff  for  form  of  subsequent 
report,  see  No.  1089. 
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port  under  a 

judgment  for  Between, 

ctb^^^r^-  ^■^•'  ,  Plaintiff, 

are  added,  and 

TvV^  ^^""^  CD.  (By  writ),  and  E.F.,  G.H.,  J.K.  and 

^'^°^^'  8.M.,  made  parties  in  the  Master's  office, 

Defendants. 

1.  In  pursuance  of  the  judgment  made  in  this  action,  as 
originally  entitled,  bearing  date  the  day  of  ,  I  was 
attended  by  the  plaintiffs  solicitor;  and  it  appearing  to  me 
by  the  respective  certificates  of  the  Sheriff  and  Eegistrar  of 
the  County  of  that  the  said  E.F.,  G.H.,  J.K.  and  S.M. 
not  before  parties  to  this  action,  had  some  lien,  charge  or  in- 
cumbrance upon  the  lands  and  premises  embraced  in  the 
mortgage  security  of  the  said  plaintiff  in  the  writ  of  summons 
in  this  action  mentioned,  and  ought  to  be  made  parties,  I  did, 
on  the  day  of  order  that  they  should  be  made  parties 
to  this  action,  according  to  the  Rules  of  the  Supreme  Court  of 
Judicature. 

2.  And  it  subsequently  appearing  to  me  that  the  notice 
in  accordance  with  Form  77,  referred  to  in  Rule  746  of  the 
said  Rules,  had  been  duly  served  upon  each  of  the  said  E.F., 
G.H.,  J.K.  and  S.M.,  and  that  the  proper  warrant  giving  the 
defendant,  CD.,  notice  of  this  proceeding,  had  been  served 
on  him. 

3.  I  proceeded  to  hear  and  determine  the  matters  referred 
to  me  by  the  said  judgment,  and  thereupon  I  was  attended 
by  the  respective  solicitors  for  the  said  plaintiff,  and  the  said 
ij.F.  and  G.H.  [no  one  attending  on  the  part  of  CD.,  J.K. 
or  S.M.,  though  duly  notified  as  aforesaid]  : 

4.  And  I  find  that  at  the  date  of  this  my  report,  there 
is  due  to  the  said  plaintiff,  and  to  the  said  E.F.  and  G.H. 
for  principal  money,  interest  and  costs,  and  that  there 
will  accrue  due  to  them  for  subsequent  interest,  upon  the 
mortgage  securities  and  the  judgment  hereinafter  mentioned, 
the  sums  following,  viz. : 

I. 

5.  Claim  of  the  said  Plaintiff. 

{Insert  plajffitiff's  claim  as  in  No.  1030.) 

II. 

6.  Claim  of  the  said  E.F. 

(Insert  E.F.'s  claim  as  in  No.  1032.) 

(adding  six  months'  interest.) 
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III. 
Claim  of  the  said  G.H. 

7.  Balance  of  principal  due  on  a  mortgage,  dated 
1st  3\Ay,  19  ,  registered  1st  October,  19  ,  given 
by  the  said  CD.  to  this  claimant,  securing  $1,000 
and  interest  at  8^ $500  00 

Balance  of  interest  due  2nd  January,  19       50  00 

$550  00 
Six  months'  subsequent  interest  on  $500  from  2nd 

January,  19     ,  to  2nd  July,  19     20  00 

$570  00 
Costs  allowed  on  this  claim 9  00 

Total  due  on  this  claim  2nd  July.  19       $579  00 

8.  And  I  certify  that,  although  notified  as  aforesaid,  no 
one  of  the  said  parties  above  designated  as  parties  made  in 
the  Master's  office,  excepting  the  said  E.F.  and  G.H. 

has  attended  before  me,  or  proved  before  me  any  subsisting 
lien,  charge,  or  incumbrance  upon  the  said  lands  and  prem- 
ises, whereby  they  have,  under  the  said  Eules,  disclaimed 
and  are  foreclosed  of  all  interest  in  the  said  lands  and  prem- 
ises: and  I  hereby  declare  them  to  be  foreclosed  accordingly. 

9.  And  I  have  settled  the  priorities  between  all  the  said 
parties  to  this  action  who  have  proved  their  claims  before  me 
as  aforesaid,  and  find  that  such  priorities  are  in  accordance 
with  the  order  in  which  the  said  claims  are  hereinbefore  men- 
tioned and  set  forth. 

10.  And  I  furtlier  certify  that  of  the  said  plaintiff  and 
the  said  defendants,  the  said  plaintiff  and  the  said  E.F.  and 
G.H.,  only  having  attended  before  me  in  respect  of  the  mat- 
ters aforesaid,  appear  to  me  to  be  of  them  the  only  incum- 
brancers upon  the  said  lands  and  premises  affected  by  the 
plaintiff's  said  mortgage. 

11.  And  I  appoint  the  said  respective  sums  of  $888.50, 
$1,336.00  and  $579.00  to  be  paid  by  the  said  CD.  into  the 
[principal]  office  in  the  of  of  the  Canadian  Bank  of 
Commerce  {or  as  may  he)  to  the  joint  credit  respectively  of 
the  said  plaintiff,  the  said  E.F.  and  the  said  G.H.,  and  the 
Accountant  of  the  Supreme  Court  of  Judicature  for  Ontario, 
between  the  hours  of  ten  of  the  clock  in  the  morninsr  and 
one  of  the  clock  in  the  afternoon  of  the  said  day  of       , 
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being  six  calendar  months  next  after  the  making  of  this  my 
report. 

All  which  I  humbly  certify  and  submit  to  this  Honour- 
able Court. 


Dated  at 


this 


day  of 


Master  at 


1030 

Master's  re- 
port on  taking 
a  subsequent 
account  under 
a  foreclosure 
judgment ,  or 
under  an  oi  der 
directing  a 
new  day  of 
payment. 


{Formal  parts:  see  No.  1030.) 

1.  In  pursuance  of  the  [judgment  in  this  action,  as  ori- 
ginally entitled],  bearing  date  the  day  of  ,  I  have 
been  attended  by  the  respective  solicitors  for  the  said  plain- 
tiff, and  the  said  (such  parties ^  if  any,  as  have  attended:  and 
if  any  parties  have  teen  served  with  warrants  and  have  not 
attended,  that  fact  should  he  stated;  see  No.  1031) :  and 
leaving  heard  the  evidence  adduced,  and  considered  of  the 
matters  thereby  to  me  referred,  I  find  as  follows: 

3.  That  having  by  my  report  made  in  this  action,  bearing 
date  the  day  of  ,  found  to  be  due  to  the  said  nlaintiff 
for  principal,  interest  and  costs,  subsequent  interest  and  sub- 
sequent costs  {%f  the  fact  he  so),  upon  his  mortgage  security 
in  the  writ  of  summons  in  this  action  mentioned,  up  to  the 
day  of  ,  the  sum  of  $  , 

3.  I  have  now  proceeded  to  take  an  account  of  subsequent 
interest,  and  have  taxed  to  the  plaintiff  his  subsequent  costs : 
all  of  which  appears  as  follows,  viz. : 

{8et  out  account  as  in  forms  Nos.  1030  et  seq.) 

And  I  appoint  the  said  sum  of  $  (as  in  Form  No.. 

1032,  with  such  alterations  as  the  case  may  require.)  .(a) 
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Master's  re- 
port under  a 
judgment  for 
redemption. 


(Formal  parts:  see  No.  1030.) 

1.  In  pursuance  of  the  judgment  made  in  this  action,  bear- 
ing date  the  day  of  ,  A.D.  19  ,1  have  been  attended 
by  the  respective  solicitors  for  the  said  parties,  and  having^ 
heard  the  evidence  adduced  and  considered  of  the  matters 
thereby  to  me  referred,  I  find  as  follows,  viz. : 

2.  That  there  is  now  due  and  will  accrue  due  to  the  said 
defendant  by  the  said  plaintiff  upon  the  inortgage  in  the 

(a)  One  month  is  allowed  where  a  new  day  is  appointed,  unless 
otherwise  ordered:  Con.  Rule  393. 


master's  reports.  625 

[pleadings]  mentioned  for  principal,  interest,  subsequent 
interest  and  costs  the  sums  following,  viz. : 

{Set  out  claim  as  in  Form  No.  1030.) 

3.  And  I  appoint  the  said  sum  of  to  be  paid  by  the 

plaintiff  into  the  [principal]  office  in  the  of  of  the 

Canadian  Bank  of  Commerce,  to  the  joint  credit  of  the  said 
defendant  and  the  Accountant  of  the  Supreme  Court  of  Judi- 
cature for  Ontario,  between  the  hours  of  ten  of  the  clock  in 
the  morning  and  one  of  the  clock  in  the  afternoon  of  the 
said  day  of         ,  being  six  calendar  months  next  after 

the  making  of  this  my  report. 

All  which  I  humbly  certify  and  submit  to  this  Honour- 
able Court. 

Dated  at  this  day  of  ,  19     . 


See  Forms  Nos.  1030  to  1032.  1038 

Master's  re- 

port  in  suit  by 

derivative 
mortgage  for 

(Formal  parts:  see  No.  1030.)  foreclosure,  {b) 

1.  In  pursuance  of  the  judgment  made  in  this  cause,  as  Master's  re- 
original  ly  entitled,  bearing  date  the  dav  of        ,  I  have  port  after  the 
been  attended  by  the  solicitor  for  the  said  FJ.F.  (the  incum-  been  redeemed 
hrancer),  no  one  attending  on  the  part  of  the  said  CD.  (</ieby  asubse- 
mortgagor)   although  duly  notified   {if  the  fact  he  so) — and  ^"^^y^,"^""*' 
having  heard  the  evidence  adduced,  and  considered  of  the 

matters  thereby  to  me  referred,  I  find  as  follows^  viz. : 

2.  That  having  by  my  report  made  in  this  cause,  bearing 
date  the  day  of  ,  found  to  be  due  to  the  said  plaintiff 
for  principal,  interest,  and  costs,  and  for  subsequent  interest 
up  to  the  day  of  ,  upon  his  mortgage  security  in  the 
bill  in  this  cause  mentioned,  the  sum  of  $ 

(6)  The  Master  first  takes  an  account  of  the  amount  due  to  the 
plaintiff  and  to  the  derivative  mortgagor,  and  a  day  is  appointed, 
six  months  from  the  making  of  the  report,  for  the  original  mortgagor 
to  pay  the  plaintiff  the  amount  found  due  him,  not  exceeding  the  sum 
found  due  to  the  derivative  mortgagor,  and  the  balance  (if  any),  after 
deducting  the  amount  of  the  plaintiff's  claim  from  the  amount  found 
due  to  the  derivative  mortgagor,  is  directed  to  be  paid  to  the  latter.  On 
the  original  mortgagor  being  foreclosed  by  a  final  order,  the  Master 
takes  a  subsequent  account  between  the  plaintiff  and  his  mortgagor, 
and  appoints  a  day  one  month  (see  Con.  Rule  393)  thereafter  for  the 
latter  to  redeem. 
F— 40 
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3.  And  having  also  in  and  by  the  said  report  found  to  be 
due  to  the  said  E.F.,  for  principal,  interest,  and  costs,  upon 
his  judgment  {or  mortgage,  as  the  case  may  6e)  in  the  said 
report  set  forth,  up  to  the  day  of        ,  the  sum  of  $ 

4.  And  the  said  E.F.  having  redeemed  the  said  plaintiff 
by  paying  to  him  the  said  sum  of  $       , 

5.  I  have  now  proceeded  to  take  an  account  of  subsequent 
interest,  on  foot  of  the  said  claim  of  the  said  plaintiff  and 
the  said  E.F.,  and  have  taxed  to  the  said  E.F.  his  subsequent 
costs ;  all  of  which  appears  as  follows,  viz.  : 


Amount  paid  to  redeem  the  said  plaintiff  on  the 

day  of  

Interest  thereon  from  the         day  of  {date  of  pay- 

■     ment)  to  the         day  of  {date  of  report)..  .  '.  . 


11. 

Amount  found  due  to  the  said  E.F.,  by  the  said  re- 
port   ' ^ 

Interest  on  $         from  the          day  of          to  the 
da}^  of  {date  of  report)   


Amount  of  redemption  money  as  above 

One  calendar  month's  subsequent  interest  on  the  sum 
of  $        +  $         =  $        ,  from  the        day  of 
to  the  day  of         

Subsequent  costs,  taxed  and  revised  at         


Total  due  to  E.F.,  on  the  day  of  $ 

And  I  appoint  the  said  sum  of  $         to  be  paid  by  the 
said  CD.  {a)   (the  mortgagor)  into  the  [branch]  office  in  the 
of  of  the  Bank,  to  the  joint  credit  of  the  said 

E.F.  and  the  Accountant  of  the  Supreme  Court  of  Judicature 
for  Ontario,  between  the  hours  of  ten  of  the  clock  in  the 
morning  and  three  of  the  clock  in  the  afternoon  of  the  said 


(a)  If  there  are  other  incumbrancers  subsequent  to  the  incum- 
brancer who  redeemed  the  plaintiff,  they  should  now  be  appointed  to 
redeem,  and  so  on,  on  each  successive  redemption;  and  when  all  the 
incumbrancers  failing  to  redeem  have  been  foreclosed,  then  the  mort- 
gagor should  be  appointed  to  redeem. 
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Master's  re- 
port on  pass- 
ing a  Re- 
ceiver's ac- 
counts. 


(Formal  parts:  see  No.  1030.) 

1.  In  pursuance  of  the  judgment  (or  order)  made  in  this 
cause,  bearing  date  the  day  of  ,  19  ,  I  have  been 
attended  by  A.B.,  receiver  of  the  rents  and  profits  of  the 
real  estate  of  CD.,  in  the  pleadings  in  this  cause  named,  and 
of  the  profits  of  his  personal  estate,  also  therein  named,  and 
by  the  respective  solicitors  for  the  said  parties  [or,  for  the 
said  E.F.,  G.H.,  and  J.K.  or,  as  the  case  may  be]  ;  and  the  said 
receiver  having  brought  before  me  an  account  of  the  rents 
and  profits  of  the  said  real  and  personal  estate,  and  of  his 
payments  and  allowances  thereout  for  taxes,  renairs,  and 
other  proper  disbursements  for  the  year  commencing  on 
and  ending  on  ,1  have  in  the  presence  of  the  said  re- 
ceiver, as  also  in  the  presence  of  the  said  solicitors,  proceeded 
to  take  the  said  account : 

2.  And  I  find  that  the  said  receiver  has  received  by  and 
out   of  the  said  rents  and   profits   for  that  year  the   sum 

of   $1,000  00 

And  that  he  has  allowed  to  several  tenants  of  the 

said  real  estate,  for  taxes  and  repairs  ( or  as  the 

case  may  he),  in  the  aggregate  the  sum  of .  .  .  .     100  00 


Leaving  a  balance  of $900  00 

And  I  have  allowed  to  him  5^  on  the  said  sum  of 

$1,000,  being 50  00 

as  and  for  his  salary  as  such  receiver,  during  the  above  men- 
tioned period. 

3.  And  I  have  taxed  to  the  said  receiver  his  costs  of  pass- 
ing his  said  accounts,  and  they  have  been  revised  at  the  sum 
of  $20,  whch  two  last  mentioned  sums  of  $50  and  $20,  being 
taken  from  thef  said  sum  of  $900,  leave  the  final  sum  of  $830 
as  cash  in  the  handg  of  the  said  receiver  to  the  credit  of  the 
said  estate  on  the  said  day  of  (the  day  above  men- 

tioned, being  the  day  up  to  which  the  account  is  made  up.) 

All  which  I  humbly  certify  and  submit  to  this  Honourable 
Court. 


Dated  at 


this 


day  of 


19 


A.B., 

Master  at 
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Form  of  Report  in  Administration  Suit.   (Rule  697.) 

1043 

In  the  High  Court  of  Justice.  Report  in  ad- 

"  ministration 

Between— 4. S.,  Plaintiff,     proceedings, 
and  <«^ 

CD.,  Defendant. 

(Date.) 

Pursuant  to  the  judgment  herein  made,  dated  the 
day  of  ,  19     ,  having  caused  an  office  copy  thereof  to 

be  served  upon  [state  the  names  of  persons  served  under  Rule 
203  or  660,  and  also  the  names  of  those  upon  whom  service 
has  been  dispensed  with,  and  the  reason  for  dispensing  with 
service'l .  I  proceeded  to  dispose  of  the  matters  referred  to  me, 
and  thereupon  was  attended  by  the  solicitors  for  all  parties 
interested  [or  as  the  case  may  he']. 

[If  a  guardian  ad  litem  has  been  appointed  for  any  of  the 
parties,  this  should  he  so  stated,  and  the  reason  why  such 
appointment  was  made.] 

and  T  find  as  follows:  ' 

1.  The  personal  estate  not  specifically  bequeathed  of  the 
testator  come  to  the  hands  of  the  executors,  and  wherewith 
they  are  chargeable,  amounts  to  the  sum  of  $  ,  and  they 
have  paid,  or  are  entitled  to  be  allowed  thereout,  the  sum  of 
$  ,  leaving  a  balance  due  from  [or  to]  them,  of  $  ,  on 
that  account. 

[If  no  personal  estate,  say:  Xo  personal  estate  has  come  to 
the  hands  of  the  exgcutors,  nor  are  they  chargeable  with 
any.] 

2.  The  creditors'  claims  sent  in  pursuant  to  my  advertise- 
ment in  that  behalf  (published  in  issues  of  the  newspaper 
called  ),  and  which  have  been  allowed,  are  set  forth  in 
the  first  schedule  hereto,  and  amount  altogether  to  $ 

[//  no  creditors,  say:  No  creditor  has  sent  in  a  claim  pur- 
suant to  my  advertisement  in  that  behalf,  nor  has  any 
such  claim  been  proved  before  me.] 

3.  The  funeral  expenses  of  the  testator  amounting  to  $ 
have  been  paid  by  the  executors  and  are  allowed  to  them  in 
the  account  of  personal  estate. 


(a)  Con.  Rules,  1897,  Form  84. 
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4.  The  legacies  given  by  the  testator  are  set  forth  in  the 
second  schedule  hereto,  and  with  the  interest  therein  men- 
tioned, remain  due  to  the  persons  named  [or  as  the  case  may 
be]. 

5.  The  personal  estate  of  the  said  testator  outstanding  or 
undisposed  of,  is  set  forth  in  the  third  schedule  hereto. 

In  this  third  schedule  personal  estate  not  specifically  be- 
queathed should  be  set  forth  separately  from  the  other 
personalty  outstanding  or  unMsposed  of.  If  there  is  no 
specific  bequest,  it  should  be  s'o  stated  in  the  body  of  the 
report. 

6.  The  real  estate  which  the  said  testator  was  seised  of  or 
entitled  to,  and  the  incumbrances  (if  any)  affecting  the 
same,  are  set  forth  in  the  fourth  schedule  hereto. 

7.  The  rents  and  profits  of  the  testator's  real  estate  re- 
ceived by  the  said  executors,  or  with  which  they  are  charge- 
able, amount  to  $  ,  and  they  have  paid,  or  are  entitled 
to  be  allowed  thereout  the  sum  of  $  ,  leaving  a  balance 
due  from  [or  to]  them  of  $        on  that  account. 

[If  no  rents,  &c.,  received,  say:  No  rents  and  profits  have 
came  to  the  hands  of  the  said  executors,  nor  are  they 
chargeable  with  any.] 

8.  I  have  allowed  the  said  executors  the  sum  of  $ 

as  a  compensation  for  their  personal  services  in  the  manage- 
ment of  the  said  estate. 

Con.  Rules,  1888,  Form  4?. 
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I043  {Full  style  of  matter:  see  No.  24.) 

"^^  a'^on"  ^  Pursuant  to  the  order  herein  dated  the  day  of 

ter^where'a^  19  ,  I  was  attended  by  the  solicitors  for  the  plaintiff,  and  it 
sale  is  re-  appearing  that  C.L.  and  J.L.  should  attend  or  be  enabled  to 
P"""*®  •  attend  the  proceedings  before  me,  I  directed  them  to  be  served 

with  process  according  to  the  practice  of  the  Court,  and  it 
subsequently  appearing  that  they  had  been  duly  served,  I  pro- 
ceeded in  presence  of  the  solicitors  for  the  plaintiff  and  de- 
fendants (other  than  the  defendant  G.L.),  and  the  Official 
Guardian  ad  litem  for  M.A.C.,  a  person  of  unsound  mind,  no 
one  appearing  for  the  defendant  C.L.,  although  duly  notified 
in  that  behalf,  and  find  as  follows: 

1.  A  sale  of  the  lands  and  premises  in  question  is  more 
beneficial  for  the  parties  interested  than  a  partition  thereof 
and  a  sale  has  been  effected  as  hereinafter  mentioned. 

3.  W.C,  the  intestate,  died  in  or  about  the  month  of 
,  19  ,  leaving  him  surviving  his  widow  B.C.,  (who  de- 
parted this  life  in  the  year  ),  and  the  following  children, 
namely,  W.J.C.,  J.C.,  B.C.,  M.A.G.  a  person  of  unsound 
mind  and  C.C.,  who  departed  this  life  on  or  about  the  month 
of 

3.  As  appears  by  my  certificate  of  sale  herein  dated  the 

,19     ,  the  lands  and  premises  in  question  herein  have 
been  sold  to  at  and  for  the  price  or  sum  of  $ 

4.  The  parties  interested  or  entitled  to  share  in  the  pro- 
ceeds of  the  said  sale,  and  the  shares  and  interests  to  which 
they  are  entitled  are  as  follows :  J.L.,  the  assignee  of  the  share 
of  the  above-named  J.C,  and  W.J.C.,  to  a  one-third  share 
therein,  R.W.  the  assignee  of  the  share  of  the  above-named 
E.G.,  to  a  one-sixth  share  therein,  M.A.G. ,  to  a  one-sixth 
share  therein,  and  (the  Toronto  General  Trust  Corporation), 
the  administrators  of  the  estate  and  effects  of  G.G.  to  a  one- 
third  share  therein. 

5.  There  are  no  incumbrances  affecting  the  lands  and 
premises  in  question  herein.  {Or,  if  there  are  incumbrances 
see  No.  1032.) 

6.  No  creditor  has  sent  in  a  claim  pursuant  to  the  adver- 
tisement issued  in  that  behalf  nor  has  any  claim  been  proved 
before  me.     {If  there  are  claims:  see  No.  1042). 

7.  I  have  settled  the  commission  to  be  allowed  the  parties 
hereto  in  lieu  of  taxed  costs,  together  with  their  disburse- 
ments and  the  several  amounts  thereof  together  with  the 
proper  distribution  of  the  proceeds  of  the  said  sale  appear  in 
the  schedule  hereto. 
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8,  In  the  said  schedule  also  appear  the  several  sums  due 
and  properly  payable  to  the  persons  therein  named  for  arrears 
of  taxes  for  the  current  year,  and  commissions  on  the  sale 
of  the  above  mentioned  lands  to  an  estate  agent. 

(Signature  of  Master.) 


Schedule  referred  to  in  the  foregoing  Report. 

Purchase  money $800  00 

Deduct 

Commission  allowed  plaintiff's  solicitor  in- 
cluding $86.05  for  disbursements $176  05 

Commission  allowed  solicitor  for  defend- 
ant L 15  00 

Commission  allowed  Official  Guardian. ...       10  00 

Commission    allowed    A.G.S.    on    sale    of 

property  . 20  00 

Proportion  of  current  year's  taxes  and  ar- 
rears payable  to  purchaser  CD.  and 
settled  at 93  16 

Arrears  of  taxes  paid  by  the  Toronto  Gen- 
eral Trusts  Corporation  as  directed  by 
order  payable  to  said  corporation  ....     219  73 

Arrears  of  taxes  paid  by  defendant  J.L. 

$154.05,  costs  of  proving  same,  $5.00.  .     159  05 


$692  99 


Amount  divisible  as  follows : 
Defendant  J.L.,  assignee  of  shares  of  J.C.C. 

and  W.J.C 35  67 

R.W.,  assignee  of  share  of  E.C 17  83 

M.A.C.,  a  lunatic 17  84 

The  Toronto  General  Trusts  Corporation, 
administrator  of  estate  of  C.C.,  de- 
ceased         35  67 


$107  01 


$107  01 
{Signature  of  Master.) 


Section  IX. — Contempts  in  Master's  Office. 
(Formal  parts:  see  No.  403.) 


1044 


on  behalf  of  the  [plaintiff],  for  an  order  to  commit  [the  Notice  of  mo- 
defendant  CD.']  to  gaol  for  his  contempt  in  not  bringing  for'^conte^JJJ,* 
into  the  office  of  the  Master  of  this  Court  [at  ]  the  in  Master's 

accounts  and  statements  by  the  said  Master  directed  to  be*'  ^®' 
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•master's  office. 


1045 

Master'.-!  cer- 
tificate of  de- 
fault. 


brought  into  and  filed  in  his  office  by  the  said   [defendant 
C.D.]  on  the  day  of        .    And  take  notice  that  (<£;c.,  as 

in  Form  No.  403.) 


(Shortened  style  of  cause.) 

At  the  request  of  the  [plaintiff's]  solicitor,  I  certify  that 
I  did  on  the  day  of        ,  [by  my  warrant  in  that  behalf], 

direct  the  defendant  CD.  to  [specify  the  act  as  to  which  de- 
fault has  been  made;  e.g.,  bring  in  and  file  in  my  office  on 
the  day  of  ,  the  accounts  in  answer  to  the  inquiries 

directed  by  the  judgment  in  this  cause  dated  the  day 

of  ,  duly  verified  by  his  affidavit,  and  to  bring  in  and 

deposit  in  my  office  at  the  same  time  under  oath  all  books 
of  account,  documents,  and  papers  relating  to  the  estate  of 
E.D.  in  the  said  judgment  mentioned],  but  the  said  defend- 
ant CD.,  although  duly  served  with  my  said  warrant  [or, 
notified  of  my  said  direction],  has  not  [brought  in  and  filed 
in  my  office  any  accounts  in  answer  to  the  inquiries  directed 
by  the  said  judgment,  nor  any  affidavit  in  relation  thereto, 
nor  has  he  brought  in  and  deposited  in  my  office  any  books 
of  account,  documents  or  papers  relating  to  the  estate  of  the 
said  F.D.],  pursuant  to  my  said  [warrant,  or,  direction], 
as  by  my  books  appears,  (a) 

Dated,  &c. 

I.O., 
Master 


1046 

Order  to  com- 
mit for  con- 
tempt in  M.O. 


(Formal  parts:  see  No.  902.) 

(Shortened  style  of  cause.) 

Upon  the  application  of  the  [plaintiff],  and  upon  hearing 
read  the  certificate  of  the  Master  [at  ] ,  and  the  judgment 
herein  made  in  this  cause,  and  it  appearing  that  the  [defend- 
ant CD.']  has  not  brought  into  the  office  of  the  said  Master 
the  accounts  and  statements  [by  the  said  Master  directed  to 
be  filed  by  him  the  said  defendant  CD.'],  although  duly  re- 
quired so  to  do :  It  is  ordered  that  the  Sheriff  of  any  County 
or  Union  of  Counties  in  which  the  said  [defendant  CD.] 
may  be  found,  do  take  the  said  CD.  into  his  custody,  and 

(a)  Where  the  defaulting  party  has  not  wholly  neglected  to  com- 
ply with  the  direction,  but  it  is  claimed  that  what  he  has  done  is  an 
insufficient  compliance,  a  warrant  should  be  obtained  from  the  Master 
calling  on  the  defaulting  party  to  show  cause  why  he  should  not  do 
such  further  act  as  may  be  deemed  necessary  in  order  effectually  to 
comply  with  the  Master's  direction. 
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commit  [him]  to  the  gaol  of  his  County  or  United  (bounties 
to  answer  [his]  said  contempt.  And  it  is  further  ordered 
that  a  writ  or  writs  of  attachment  do  issue  accordingly. 


{Formal  parts:  see  No.  403.)  lO^CT 

on  behalf  of  the  [defendant  CD.],  that  he  may  be  discharged  Jj>i^«^oJmr 
from  the  custody  of  the  Sheriff  of  the  County  of       ,  touching  ch  "rgrfrom 
his  contempt   for  not    [leaving  certain  accounts   and   state-  custody  on 
ments]  in  the  office  of  the  Master  of  this  Court  [at  ],  iomltf*"' 

pursuant  to  the  said  Master's  warrant,  dated  the  day  of 

,  [the  defendant  hereby  submitting  to  pay  to  the 
(plaintiff's)  solicitor  or  agent,  the  costs  occasioned  by  the 
said  contempt  (&)],  the  accounts  and  statements  having  now 
been  left.    And  take  notice  {<&c.,  as  in  No.  403.) 


(Formal  parts:  see  No.  744.)  ]04J^ 

1.  The  several  accounts  and  statements  which,  by  the  war- 'upport. 
rant  of  the  Master  of  this  Honourable  Court  [at         ],  dated 

the  •  day  of  ,  the  defendant  CD.  was  ordered  to  bring 
in  and  file,  duly  verified  by  affidavit,  in  the  office  of  the  said 
Master,  were  brought  in  and  filed  in  the  office  of  the  said 
Master  on  the  day  of  ,  duly  verified  by  the  affidavit  of 
the  said  defendant  CD.,  pursuant  to  the  said  warrant. 

2.  The  said  [defendant  CD.]  is  now  in  the  custody  of 
the  Sheriff  of  the  County  of  ,  under  an  attachment  for 
a  contempt  in  not  bringing  in  and  filing  the  said  accounts 
and  statements  pursuant  to  the  said  Master's  warrant — as  I 
know  from  (shew  means  of  knowledge). 


(Shortened  style  of  cause.)  1049 

I  certify  that  the  [defendant  CD.]  has  [brought  in  and  ^.g^tj^^g^^tg  ^j 
filed  in  my  office  the  several  accounts  and  statements,  duly  compliance 
verified  by  affidavit,  which  by  my  warrant  dated  the  ^^^^  warrant, 

day  of  ,  I  directed  him  to  bring  in  and  file  in  my  office 

in  this  cause. 

Dated,  &c. 

(6)  Where  a  party  in  custody  has  otherwise  purged  his  contempt, 
the  payment  of  the  costs  of  the  contempt  will  not  be  made  a  con- 
dition precedent  to  his  discharge :  Jackson  v.  Mawby,  L.  R.  1  Ch. 
D.  87. 


1050 

Memoran- 
dum, to  be  in- 
dorsed on  the 
copy  of  a 
judgment  or 
order,  for  ser- 
vice in  cases 
where  a  party 
is  ordered  to 
do  an  act 
other  than 
payment  of 
money,     (a) 


CHAPTER  XV. 

PEOCEEDINGS  TO  ENFORCE  JUDGMENTS  AND 
ORDERS. 

Section  I. — Service  of  the  Judgments  ob  Orders. 

If  you,  the  within  named  A.B.,  neglect  to  obey  this  judg- 
ment [or,  order]  by  the  time  therein  limited,  you  will  be 
liable  to  be  arrested  by  the  Sheriff,  and  you  will  also  be  liable 
to  have  your  estate  sequestered,  for  the  purpose  of  compelling 
3^ou  to  obey  this  judgment  [or,  order].  If  you  wish  to  apply 
to  the  Court,  to  add  to,  vary,  or  set  aside  the  said  judgment 
[or,  order],  or  to  suspend  the  operation  thereof,  you  must  do 
so  before  the  expiration  of  the  time  within  limited. 

To  A.B.,  the  within  named  defendant. 

W.B., 

Plaintiff's  Solicitor. 


1051 

cor^cratiorT  *  ^^  ^^^'  ^^^  within  named  (insert  name  of  corporation) 
aggregate.  neglect  to  obey  this  judgment  [or,  order]  by  the  time  therein 
limited,  you  will  be  liable  to  have  your  lands  and  tenements, 
goods  and  chattels,  distrained  upon,  and  to  have  your  estate 
sequestered,  for  the  purpose  of  compelling  you  to  obey  this 
judgment  [or,  order]   {conclude  as  in  No.  1050). 

To  the  W.  X.  Co.,  the  within  named  defendants. 

A.B., 

Plaintiff's  Solicitor. 


{Formal  parts:  see  No.  403.) 


1052 

Notice  of         on  the  part  of  the  plaintiff  {or  as  may  he),  that  the  time 
large  the  time  limited  by  the  judgment  [or,  order]  dated  the  day  of 

limited  by  a  ,  19     .  for  the  defendant  A.B.  {or  as  may  he)  to 

orderTo"obey   describe    the    act    directed    to   he    done   hy    the   judgment    or 
same.  order;   as   thus:   pay  into  the  bank,  with  the  privity  of  the 

(a)  It  is  not  very  clear  that  it  is  absolutely  necessary  to  in- 
dorse this  notice,  as  attachments  can  no  longer  be  issued  on  prwcipe 
for  disobedience:  see,  however,  per  Maclenaan,  J.A.,  Berry  v. 
Donovan,  21  Ont.  App.  at  p.  31. 
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Accountant  of  the  Supreme  Court  of  Judicature  for  Ontario, 
to  the  credit  of  this  action,  the  sum  of  $1,000],  pursuant  to 
the  judgment  [or,  order]  dated  the  day  of  , 

[or  days  after  the  service  thereafter  of  the  order  to  be 

made  hereon  or  as  may  he'].  And  take  notice  that  on,  &c. 
(Conclude  as  in  No.  403.) 


(Formal  parts:  see  No.  403.) 


105S 


on  the  part  of  the  plaintiff  (or  as  may  he),  that  the  defendant  The  like,  to 

,   Ti     /  7\  ,  ^        iij>  II  nx.time,  where 

A.B.  (or  as  may  be)  may  be  ordered,  on  or  before  the  none  limited, 

day  of  ,  19     ,  or  within  days  after  or  limited 

the  service  of  the  order  to  be  made   on  this   application  '™^  expire 

to  (describe  the  act  to  be  done:  see  description  in  last  Form). 

pursuant  to  the  judgment  [or,  order]  dated  the  day  of 

19     .     And  take  notice  that  on,  &c.     (Conclude  as  in  No. 

403.) 


1054 


(Formal  parts:  see  No.  403.) 

on  the  part  of  the  plaintiff  (or  as  may  he),  that  service  of  motion  for 
the  judgment  [or,  order]  dated  the  day  of  ,  19     ,  substituted 

together  with  a  copy  of  the  order  to  be  made  hereon,  upon  a^^u^l^ent  > 
[describe  the  proposed  substitute;  as  thus:  CD.,  of  (resi-  order. 
dence  and  addition — or,  CD.  and  E.F.,  members  of  the  firm 
of  D.  &  F.,  of  (place  of  business  and  addition),  or  upon 
either  of  them] — may  be  deemed  good  service  on  the  defen- 
dant A.B.  (or  as  may  be).  And  take  notice,  &c.,  as  in  No. 
403.) 


(Formal  parts:  see  No.  744.) 

1055 

1.  Shew  what  efforts  have  been  made  to  effect  P^rsonaZ^®^^^^'* '" 
service   of  the  judgment  or   order;  and  why  it  cannot  be 
effected. 

2.  Shew  upon  what  person,  or  in  what  way,  substituted 
service  is  proposed  to  be  made;  and  the  special  grounds  for 
selecting  such  person,  &c. 

(Shew  means  of  Tcnotvledge.) 
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I056 


{Formal  parts:  see  No.  744.) 


ifviceof"*^  1-  On  the  day  of  ,  19     ,  I  served,  in  man- 

judgment  ner  hereinafter  mentioned  [describe  the  person  served;  as 
Taxing  Mas-  ^^'"^•"  ^^6  defendant  A.B.—Or,  CD.,  the  person  named  in  the 
teior  Master's  Order  dated  the  day  of  ,  19     ,  hereinafter  men- 

ordlSt'^"^  tioned]  with  the  judgment  [or,  order]  made  in  this  cause 
made.  [or,  matter],  dated  the  day  of  ,  19     ,  now  shewn 

to  me,  marked  "  A."  (//  more  than  one  judgment  or  order 
was  served,  add:  and  also  with  the  judgment  [or,  order] 
made,  &c.,  by,  &e.,  dated,  &c.,  now  shewn  to  me  and  marked 
"  B." — If  on  a  substitute,  add:  and  also  with  the  order  made 
in  this  cause  dated  the  day  of  ?  19     ,  now  shewn 

to  me  marked  "  C." — Where  the  amount  to  be  paid  has  been 
ascertained  by  the  taxing  officer  or  Master  s  certificate,  subse- 
quently to  the  order  directing  payment,  add:  and  also  with 
the  certificate  of  G.H.,  Esquire,  the  taxing  officer  of  this  Court 
or,  of  R.M.,  Esquire,  Master],  dated  the  day  of  , 

19  ,  now  shewn  to  me  and  marked  "  D,"  by  delivering  a 
true  copy  thereof  [or,  of  each  of  them]  to,  and  leaving  the 
same  Mdth.  the  said  defendant  A.B.  {or  as  may  be),  at  {state 
where,  in  the  County  of  ;  and  I  at  the  same 

time  shewed  to  him  [or.  her]  the  said  original  judgment  [or, 
order — or  as  may  be'\  duly  passed  and  entered  [or,  an  office 
copy  of  the  said  judgment  {or  as  may  be) — If  so:  and  also 
the  original  [or,  an  office  copy  of  the  said]  certificate  duly 
signed  by  the  Master  or  taxing  officer. 

2.  The  copy  [or,  each  copy]  served  as  aforesaid  of  the 
said  judgment  [or  order,  &c.]  had  indorsed  thereon,  at  the 
time  of  the  aforesaid  service  thereof,  a  memorandum  in  the 
words  following,  that  is  to  say:  {Set  out  a  copy  of  the  memor- 
andum). 

Prove  that  the  judgment  or  order  has  not  been  obeyed. 


Section  II. — Motions  for  Leave  to  Issue  Execution  and 
TO  Stay  JExecution. 


{Formal  parts,  as  in  No.  403.) 

Notice  of  mo-  On  behalf  of  the  above-named  plaintiff  [or, 

tion  for  leave      ,  ^  ^^ie  executors  of  the 

to  issue  execu-  ^'^  a^^ 


1057 

otice  of  m( 
in  for  leav 
lo  issue  execu-  —  --  .    ,         ■,    .    ,.n>    t    -n       •  -i  j 

tion.   (a)         last  Will  and  Testament  of  the  plaintiff  A.B.,  since  deceased, 


(a)  As  to  when  such  a  motion  is  necessary,  see  Rule  804. 
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or  as  may  be  necessary']  that  he,  [or,  they]  may  be  at  liberty 
to  issue  execution  against  the  defendant  CD. 

[Or,  against  and  ,  as  legal 

personal  representatives  of  the  defendant  CD.,  since  de- 
ceased.] 

[Or,  against  as  being  a  member  of  the 

above-named  firm  of  D.  &  Company,  or  as  may  he  necessary], 
upon  the  judgment  [or,  order]  in  this  action,  dated  the  day 
of  ,  19     . 


(Formal  parts,  as  in  No.  403.) 

lOSH 

For  an  order  that  the  plaintifE  be  at  liberty  to  issue  execu-  Notice  of  mo- 
tion against  the  defendant  on  the  judgment  herein  dated  *'»?  f<"'  ^^^'^^ 
the  day  of  >  19     ,  notwithstanding  that  six  cution  after 

years  have  elapsed  since  the  judgment.  «ix  years. 


(Formal  parts:  see  No.  744.) 

1059 

I,  A.B.,  &c.,  [solicitor  for]   the  plaintiff  make  oath  and  Affidavit  in 
say  as  follows :—  '^"pp°'^'- 

1.  On  the  day  of  ,  19  ,  judgment  Avas 
recovered  by  me  [or,  by  the  plaintiff]  against  the  defendant 
for  $             and  $               costs. 

2.  No  part  of  the  said  sum  has  been  paid  or  satisfied,  and 
the  said  judgment  remains  in  full  force  [or,  the  sum  of  $ 
part  only  of  the  said  $  has  been  paid  and  satisfied  and 
the  said  judgment  remains  in  full  force,  except  as  to  the 
said  $                  ] . 

3.  (Shew  why  execution  has  not  been  issued  sooner.) 

4.  (If  the  judgment  is  twenty  years  old,  the  affidavit 
must  state  payments  of  principal  or  interest  on  account  of  it, 
or  a  luritten  acknowledgment  of  it  within  twenty  years.) 

5.  Xo  change  has  taken  place  by  death  or  otherwise  in 
the  parties  entitled  and  liable  to  execution  upon  the  said  judg- 
ment (or  if  any  change  has  taken  place,  the  nature  of  the 
change  must  he  stated). 

fi.  I  am  [or.  the  said  A.B.  is]  entitled  to  have  execution 
of  the  said  judgment  and  to  issue  execution  thereon  for  the 
sum  of  $  ,  as  I  am  advised  and  verily  believe. 


640 
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I060 

Order  for  an 
issue  as  to 
liability  of  a 
person  as  a 
partner  in  a 
firm. 


Issue. 


{Formal  parts,  as  in  No.  902.) 

1.  It  is  ordered  that  the  plaintiff  and  the  said  P.P.  do 
proceed  to  the  trial  of  an  issue  in  this  Court  in  which  the 
plaintiff  shall  be  plaintiff,  and  the  said  P.P.  shall  be  defend- 
ant, and  that  the  question  to  be  tried  shall  be  whether  the 
said  P.P.  was  at  the  time  of  the  accruing  of  the  debt  the 
subject  of  this  action  liable  as  a  partner  in  the  firm  of 

3.  And  it  is  further  ordered  that  the  said  issue  be  pre- 
pared by  the  plaintiff  and  delivered  within  10  days,  and  be 
returned  by  the  defendant  therein  within  7  days,  and  be 
tried  at 

3.  And  it  is  further  ordered  that  the  question  of  costs  and 
all  further  questions  be  reserved  until  after  the  trial  of  the 
said  issue. 

{Style  of  Issue.) 

The  plaintiff  aflBrms  and  the  defendant  denies  that  the  de- 
fendant was  at  the  date  when  the  said  goods  were  sold  and 
delivered  a  partner  in  the  firm  of  ,  or  is  liable  as  a 

partner  therein  in  respect  to  {as  the  case  may  he). 


1061 

Notice  of  mo- 
tion to  stay 
execution  and 
other  proceed' 
ings. 


{Formal  parts,  as  in  No.  403.) 

On  the  part  of  the  defendant  that  execution  upon 

the  judgment  in  this  action,  dated  the  day  of  , 

19     ,  and  all  other  proceedings  in  this  action  may  be  stayed. 


1063 

Notice  of  mo- 
tion to  stay 
execution 
pending  ap- 
peal. 


{Formal  parts,  as  in  No.  403.) 

On  behalf  of  the  that  the  time  limited  by  the 

judgment  [or,  order]  dated  the  day  of  ,  19     , 

for  the  applicant  to  {state  what  is  directed  hy  the  judgment 
or  order  to  he  done)  may  be  extended  for  weeks,  and' 

that  in  the  meantime  execution  of  tlie  said  judgment  \or, 
order]  may  be  stayed. 


lAA^  ^"^"^^^^  par^s,  as  in  No.  403.) 

Notice  of  mo-         On  behalf  of  the  that  execution  of  the  judgment 

JhTtiraetoT'^  [or,  order]  in  this  action,  dated  the  day  of   " 

obeying  a        19     ,  mav  be  stayed  pending  the  appeal  of  the 
judgment.        therefrom  to  [the  Court  of  Appeal]. 
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Section  III. — Writs  of  Execution  and  Levy  There- 
under. • 

Writ  of  Fieri  Faoias.     (Rule  843.) 

1064 

In  the  Hiffh  Court  of  Justice.  -  l^'^i^o/f*- 

°  Fa .     (a) 

Between — A.B.,  Plaintiff, 
and 
CD.,  and  others.  Defendants, 

Edward  the  Seventh,  by  the  Grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  and  of  the 
British  Dominions  beyond  the  Seas,  King,  Defender  of 
the  Faith,  Emperor  of  India, 

To  the  Sheriff  of  ,  greeting: 

We  command  you  that  of  the  goods  and  chattels  and  lauds 
and  tenements  in  your  bailiwick  [of  CD,,  or  where  the 
execution  debtor  is  a  firm,  substitute  after  "  tenements  "  the 
following  ''  of  (describing  the  firm  as  in  the  judgment  or 
order)  and  (in  the  case  mentioned  in  Bide  228)  of  the  goods 
and  chattels  and  lands  and  tenements  of  A.B.,  a  partner  in 
the  firm  of  ,"]    [tvhere  the  execution  debtor  is  a 

married  woman  insert  here  being  her  separate  property*  and 
not  subject  to  any  restriction  against  anticipation  unless  by 
reason  of  section  20  (a)  of  The  Married  Women's  Property 
Act,  such  property  shall  be  liable  to  execution  notwithstand- 
ing such  restriction  where  the  judgment  is  for  an  ante-nuptial 
debt,  it  should  provide  that  the  execution  be  against  separate 
property,  whether  subject  to  any  restriction  against  anticipa- 
tion or  not,  and  the  execution  will  follow  the  judgment  and 
proceed  after*  whether  subject  to  any  restriction  against  anti- 
cipation or  not]  you  cause  to  be  made  the  sum  of  $  and 
also  interest  thereon  from  the  day  of  (day  of 
the  judgment  or  order,  or  day  on  which  the  money  is  directed 
tc  be  paid,  or  day  from  which  interest  is  directed  by  the  order 
to  run,  as  the  case  may  "be),  which  said  sum  of  money  and  in- 
terest were  lately  before  the  Justices  of  our  High  Court  of 
Justice  in  a  certain  action  [or,  certain  actions,  as  the  case 
may  be]  wherein  A.B.  is  plaintiff,  and  CD.  and  others  are 
defendants  [or,  in  a  certain  matter  there  depend- 
ing   intituled    "  In    the    matter    of    E.F.,"    as    the    case 

(a)  Con.  Rules,  1897,  Form  166. 
p— 41 
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^  jnay  he]  by  a  judgment  [or,  order,  as  ^A^  case  rriay 

-^  he]  of  our  said  Court,  bearing  date  the  day 

•  "o      ^     of  ,  adjudged   [or,  ordered,  as  the  case 

I  may  he],  to  be  paid  by  the  said  CD.  to  A.B.,  and 
^    also  the  further  sum  of  $  for  the  taxed  costs 

"^  of  the  said  A.B.,  mentioned  in  the  said  judgment 
=>  [or,  order,  as  the  case  may  be],  together  with  in- 
g     terest  thereon  from  the  day  of  (the 

-|  date  of  the  certificate  of  taxation.  The  writ  must 
be  so  moulded  as  to  follow  the  substance  of  the 
judgment  or  order),  and  that  you  have  before  our 
Justices  aforesaid,  at  Toronto,  so  much  of  that 
money  as  you  shall  have  made  from  the  said  goods 
and  chattels  immediately  after  the  execution  hereof, 
and  so  much  thereof  as  you  shall  have  made  from 
said  lands  and  tenements  immediately  after  the  ex- 
piration of  twelve  months  from  the  day  of  your 
_  receipt  hereof,  to  be  paid  to  the  said  A.B.  in  pur- 

rg  p  suance  of  the  said  judgment  [or,  order,  as  the  case 

g  z^_,  ^O'V  &^]-     Aiid  in  what  manner  you  shall  have  exe- 

o  ^  cuted  this  our  writ  make  appear  to  our  Justices 

"^  "^  aforesaid  at  Toronto  immediately  after  the  execu- 

'o  o  tion  thereof.     And  have  there  then  this  writ. 
go 

^  ^  Witness,  the  Honourable                  ,  President  of 

•^  our  said  Court,  this             day  of                      ^  19     , 

^  and  in  the  year  of           our  reign 

Con.  Rules,  1888,  Form  188. 
Indorsements. 

The  is  entitled  to  receive  for  this  and  other 

writs  and  every  renewal  of  the  same,  the  following  sums, 
which  include  placing  the  same  in  the  sheriff's  hands,  and 
all  attendances,  indorsements,  letters,  &c.,  viz. : 

{Signature  of  officer.) 

For  this  writ,  $6. 

For  1st  renewal. 

For  2nd  renewal, 

ka.,  &c,.  {as  may  be  necessary). 

i/evy  $  and  $  for  costs  of  execution,  &c., 

find  also  interest  on  $  at  six  (J)  per  centum  per  annum 

(&)  Now  "five."     See  63-4  Y.,  c.  29   (D.) 
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from  the  day  of  >  19     ,  until  payment;  be- 

sides sheriff's  poundage,  officers  fees^  costs  of  levying,  and 
all  other  legal  incidental  expenses, 

{Signature  of  Solicitor.) 
This  writ  was  issued  by 
of 

agent  for 
of 
solicitor  for  the 

Con.  Kules,  1888,  Form  189. 


Fieri  Facias  against  a  Married  Woman  and  another. 

[Title,  &c.,  as  in  No.  1064,] 

We  command  you  that  of  the  goods  and  chattels  and  lands  Fi.Fa.  against 
and  tenements  in  your  bailiwick  of  CD.,  and  also  of  the  goods  *  married 
and  chattels  and  lands  and  tenements  in  your  bailiwick  of  ru(!ther!"\6) 
E.F.,  being  her  separate  property,  and  not  subject  to  any  re- 
striction against  anticipation  unless  by  reason  of  section  20 
(a)   of  The  Married  Women's  Property  Act,  such  property 
shall  be  liable  to  execution  notwithstanding  such  restriction, 
&c.,  &c.  [as  in  the  preceding  form'] . 

(Place  of  issue  in  margin.     Indorsements  as  in  Form 
1064.) 


Fi  fa.  against  an  Executor  or  Administrator  on  a  Judgment 

de  bonis  testatoris  et  si  non,  £c.,  de  bonis  propriis  as  to 

the  Costs. 

[Title,  &c.,  as  in  No.  1064.] 


1066 


Edward  the  Seventh,  &c.  ,      ,  „. 

'  Wr\toi  Fi.Fa. 

To  the  Sheriff  of-  ,  greeting :  against  an  ex- 

'  ^  °  ecutor,  etc.  (c) 

We  command  you  that  of  the  goods  and  chattels  and  lands 
and  tenements  in  your  bailiwick,  which  were  of  CD.,  deceased, 
at  the  time  of  his  death  in  the  hands  of  E.F.,  executor  of  the 
last  will  and  testament  [or,  administrator  of  the  estate 
and   effects]    of    the   said    CD.,   to    be    administered,    you 

(5)  Con.  Rules,  1897,  Form  1G7. 
(c)  Con.  Rules  1897,  Form  168. 
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cause  to  be  made  the  sum  of  $  and  also  in- 

terest at  the  rate  of  six  (a)  per  centum  per  annum, 
from  the        day  of  ?  19     ,  which  said  sum 

of  money  and  interest  were  lately  before  the  Jus- 
'^'g  tices  in  our  High  Court  of  Justice,  in  a  certain 

g  -^  action  wherein  A.B.  is  plaintiff,  and  E.F.,  as  such 
^  I  executor  [or,  administrator]  as  aforesaid,  is  defen- 
:^  g  ^  dant,  by  a  judgment  of  our  said  Court,  bearing  date 
«g  ^  ,+^     the  day  of  ?  19     ;,  adjudged  to 

"^  be  paid  by  the  said  U.F.,  as  executor  [or,  adminis- 
^  trator]  as  aforesaid  of  the  said  CD.  And  further, 
■§  that  of  the  goods  and  chattels  and  lands  and  tene- 
,ii  ments  in  your  bailiwick  which  were  of  CD.,  de- 
2q  ceased,  at  the  time  of  his  death  in  the  hands  of 
rg  E.F.  as  executor  [or,  administrator]  as  aforesaid  to 

oj  be  administered,  if  the  said  E.F.  has  so  much  in  his 

hands  to  be  administered  you  further  cause  to  be 


o^ 


o 


y§  made  the  sum  of  for  the  taxed  costs  of  the 

o  said  A.B.,  mentioned  in  the  said  judgment,  together 

with  interest  thereon  at  the  rate  of  six  (a)  per 
centum  per  annum  from  the  day  of  , 

19     ,  and  that  if  he  has  not  so  much,  then  that  you 
•-*  cause  to  be  made  of  the  proper  goods  and  chattels 

^  .S  and  lands  and  tenements  in  your  bailiwick  of  the 

"^  "I  •■''  E.F..  the  said  sum  of  ,  together  with 

§  Hs  interest  thereon  as  aforesaid,  and  that  you  have  be- 

»w  *g  fore  us  in  our  said  Court  so  much  of  that  money 

"^  -g  and  interest  as  you  shall  have  made  from  said  goods 

g  g  and  chattels,  immediately  after  the  execution  here- 

M  Q  of,  and  so  much  thereof  as  you  shall  have  made  from 

said  lands  and  tenements  immediately  after  the  ex- 
piration of  twelve  months  from  the  day  of  your  re- 
ceipt hereof  to  be  paid  to  the  said  in  pursuance 
of  the  said  judgment.  And  in  what  manner  you 
shall  have  executed  this  our  writ  make  appear  to  us 
in  our  said  Court  immediately  after  the  execution 
hereof.     And  have  there  then  this  writ. 

Witness  the  Honourable  ,  President  of 

our  said  Court,  at  Toronto,  this  day  of  , 

19     ,  and  in  the  year  of  our  reign. 

{Indorsements  as  in  Form  1064.) 


(o)  Now  "five.     See  63-4  V..  c.  29  (D.) 
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Fieri  Facias  on  a  Judgment  or  Order  for  Costs. 

[Title,  &c.,  as  in  No.  1064.1 

^  ^  1067 

Edward  the  Seventh,  &c.  ^^-  ^'^^ 

costs,    (b) 

To  the  Sheriff  of  ,  greeting: 

We  command  you  that  of  the  goods  and  chattels  and  lands 
and  tenements  of  in  your  bailiwick  you  cause  to 

be  made  the  sum  of  for  certain  costs  which  by  [a 

judgment,  or,  an  order]  of  our  High  Court  of  Justice  dated 
the  day  of  ,  19     ,  were  [adjudged  .or,  ordered] 

to  be  paid  by  the  said  to  and  which 

Lave  been  taxed  and  allowed  at  the  said  sum,  and  interest  on 
the  said  sum  at  the  rate  of  six  (c)  per  centum  per  annum 
from  the  day  of  ,  19     ,  [the  date  of  the  certi- 

ficate of  taxationi  and  that  you  have  before  th©  Justices  of  our 
High  Court  at  Toronto  so  much  of  the  said  sum  and  interest 
as  you  shall  have  made  from  the  said  goods  and  chattels, 
immediately  after  the  execution  hereof,  and  so  much  thereof 
as  you  shall  have  made  from  the  said  lands  and  tenements 
immediately  after  the  expiration  of  twelve  months  from  the 
day  of  your  receipt  hereof,  to  be  rendered  to  the  said 
And  in  what  manner  you  shall  have  executed  this  our  writ 
make  appear  to  us  immediately  after  the  execution  hereof. 
And  have  there  then  this  writ. 

Witness,  &c.,  the  day  of  19     . 

(Place  of  Issue  in  margin,  and  indorsements  as  in  Form 
1064.) 


Fieri  Facias  against  a  Garnishee.     (Rules  914,  <§c.) 

106S 

Between  Plaintiff,   Fi.  Fa. 

ancl  against  gar- 

^        .  ,        nishee.  (d) 

Gami8he9. 
Edward  the  Seventh,  &c. 

To  the  Sheriff  of  ,  greeting: 

We  command  you  that  of  the  goods  and  chattels  and  lands 
and  tenements  of  in  your  bailiwick  you  cause  to  be 

made  the  sum  of  and  also  interest  thereon  from 

the  day  of  ,  A.D.  19     ,  which  said  money 

and  interest  were  lately  attached  in  the  hands  of  the  said 

(6)  Con.   Rules,   1897,  Form  169^ 

(c)  Now   "five."     See  63-4  V..  c.  29    (D.) 

id)  Con.  Rules,  1897,  Form  170. 
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{garnishee)  by  an  order  of  the  bearing  date  the 

day  of  ,  A.D.  19     ,  to  satisfy  a  certain  judgment 

[or,  order]  which  {judgment  creditor)  lately  in  our  High 
Court  of  Justice  recovered  [or,  obtained]  against  the  said 
{judgment  debtor)  as  appears  of  record,  and  that  you  have 
before  the  Justices  of  our  said  Court  at  Toronto  so  much  of 
that  money  and  interest  as  you  shall  have  made  from  said 
goods  and  chattels  immediately  after  the  execution  hereof, 
and  so  much  as  you  shall  have  made  from  said  lands  and 
tenements,  immediately  after  the  expiration  of  twelve  months 
from  the  day  of  your  receipt  hereof,  to  be  paid  to  the  said 
{judgment  creditor)  in  pursuance  of  the  said  .    And 

in  what  manner  you  shall  have  executed  this  our  writ  make 
appear  to  our  said  Justices  at  Toronto  immediately  after  the 
execution  hereof.    And  have  there  then  this  writ. 

Witness,  &c. 

{Place  of  issue  in  the  margin^  and  indorsements  as  in 
Form  1064.) 


1069 


Writ  of  Venditioni  Exponas  after  a  Certificate  or  Return  of 
Goods  or  Lands  on  hand  to  full  Amount  Unsold  for  want 
of  Buyers.     {Rules  845  and  883.) 

[Title,  &c.,  as  in  No.  1064.] 

VmEx.  (a)    Edward  the  Seventh,  &c. 

To  the  Sheriff  of  ,  greeting: 

Whereas  by  our  writ  we  lately  commanded  you  that  of  the 
goods  and  chattels  and  lands  and  tenements  in  your  bailiwick 
of  CD.  [here  recite  the  fieri  facias  as  in  Form  1064].  And 
on  the  day  of  you  [certified  or  returned]  to  our 

Justices  of  our  High  Court  of  Justice  aforesaid,  that  by  vir- 
tue of  the  said  writ  to  you  directed  you  had  taken  goods  and 
chattels  [or,  lands  and  tenements]  of  the  said  CD.  to  the 
value  of  the  money  and  interest  aforesaid,  which  said  goods 
and  chattels  [or,  lands  and  tenements]  remained  in  your 
hands  unsold  for  want  of  buyers,  and  that  therefore  you  could 
not  have  that  money  before  our  Justices  aforesaid,  as  you 
were  therebv  commanded.  Therefore,  we  being  desirous  that 
the  said  A.B.  should  be  satisfied  his  money  and  interest  afore- 
said, command  you  that  you  expose  to  sale  and  sell,  or  cause 

(a)  Con.  Rules,  1897.  Form  171. 
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to  be  sold;,  the  goods  and  chattels  [or,  lands  and  tenements] 
of  the  said  CD.,  so  by  you  taken  as  aforesaid,  and  every  part 
thereof,  for  the  best  price  that  can  be  gotten  for  the  same, 
and  have  the  money  arising  from  such  sale  before  our  Jus- 
tices aforesaid,  at  Toronto,  immediately  after  the  execution 
hereof,  to  be  paid  to  the  said  A.B.  And  have  there  then  this 
writ. 

Witness,  &c.,  ,  the         day  of        ,19     ,  and  in  the 

year  of  our  reign. 

Con.  Eules,  1888,  Form  190. 

(Place  of  issue  in  margin,  and  indorsements  as  in  Form 
1064.) 


Ven.  Ex.  for  Part,  and  Fi.  Fa.  Residue.     (Rules  845  and 

883.) 

[Title,  &c.,  as  in  No.  1064.]  1070 

Edward  the  Seventh,  &c.  Ven.  Ex.  for 

part  and  Fi. 

To  the  Sheriff  of  ,  greeting:  Fa.  residue. (6) 

Whereas,  by  our  writ  we  lately  commanded  you 
that  of  the  goods  and  chattels  and  lands  and  tenements 
of  in  your  bailiwick  vou  should  cause  to  be  made 

the  sum  of         ,  and  also  the  interest  thereon,  from 
the         day  of        A.D.  19     ,  which  said  sum  of  money 
and  interest  lately  before  the  Justices  of  our  High 
Court  of  Justice,  in  a  certain  action,  wherein 
plaintiff,  and  defendant,  by  a  judgment  of  our 

said  Court,  bearing  date  the  day  of         ,  A.D. 

19  ,  were  adjudged  to  be  paid  by  the  said  to  the 
said  and  also  for  taxed  costs  in  the  said 

judgment  mentioned  together  with  interest  thereon, 
from  the  said  day  of  A.D.  19  ,  and  that  you 
should  make  to  appear  before  our  Justices  aforesaid, 
at  Toronto,  immediately  after  the  execution  thereof 
in  what  manner  you  had  executed  our  said  writ;  and 
you  at  a  day  now  past  certified  [or,  returned]  to  us  in 
our  High  Court  of  Justice,  that  by  virtue  of  the  said 
writ  you  have  taken  [goods  and  chattels  or  lands  and 
tenements]  of  the  said  to  the  value  of  ,  parcel 
of  the  said  several  sums  of  money  and  interest  therein 

(6)  Con.  Rules,  1897,  Form  172. 
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mentioned,  which    [goods  and  chattels  or  lands  and 
tenements]  remained  in  your  hands  for  want  of  buyers, 
and  that  therefore  you  could  not  have  that  money  be- 
fore our  Justices  aforesaid,  as  you  were  thereby  com- 
manded, and  that  the  said  had  not  any  other  or 
more  [goods  and  chattels  or  lands  and  tenements]  in 
your  bailiwick  whereof  you  could  cause  to  be  made 
the  residue  of  the  moneys  and  interest  aforesaid,  or 
^           any  part  thereof ;  therefore  we,  being  desirous  that  the 
•^         said       should  be  satisfied  the  said  sums  of  money  and 
^          interest,  command  you  that  you  expose  to  sale,  and 
^          sell,  or  cause  to  be  sold,  the  said  [goods  and  chattels 
o      or  lands  and  tenements]   of  the  said  so  by  you 
S          taken  as  aforesaid,  for  the  best  price  that  can  be  got 
for  the  same,  and  have  the  said  sum  of  parcel  of 
_^      the  moneys  and  interest  aforesaid  arising  from  such 
g       sale,  and  any  further  or  other  moneys  before  our  Jus- 
^  ^      ticea  aforesaid,  immediately  after  the  execution  hereof, 
■*^          to  be  rendered  unto  the  said 

"^  If  the  writ  and  not  merely  a  certificate  has  been 

^  returned  a  fi  fa.  residue  may  he  added  to  the  writ  of 

o  2      ven.  ex.  as  follows: 

-«^  • 

[And  we  also  command  you,  that  of  the  goods  and 
chattels  and  lands  and  tenements  of  the  said  in 

your  bailiwick,  you  cause  to  be  made  the  sum  of 
^  .g       residue  of  the   moneys   and  interest   aforesaid;   and 
have  before  our  Justices  aforesaid  so  much  of  such  re- 
sidue as  you  shall  have  made  from  said  goods  and  chat- 
•^  S       tels  immediately  after  the  execution  hereof,  and  so 
'^  ^       much  thereof  as  you  shall  have  made  from  said  lands 
^  '^       and   tenements   immediately   after  the  expiration  of 
h^  "p       twelve  months  from  the  day  of  your  receipt  hereof,  to 
^      be  rendered  to  the  said  for  the  residue  of  the 

moneys  aforesaid.] 

And  in  what  manner  you  shall  have  executed  this 
our  writ  make  appear  to  our  Justices  aforesaid  at 
Toronto,  immediately  after  the  execution  hereof,  and 
have  there  then  this  writ. 

Witness,  the  Honourable  President  of  our 

said  Court,  the  day  of  A.D.  19     ,  in  the 

year  of  our  reign. 

(Indorsements  as  in  Form  1064.) 


So 
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Fi.  Fa.  Residue. 
[Title,  &c.,  as  in  No.  1064.] 
Edward  the  Seventh,  &e.  Fi^^7^ 

To  the  Sheriff  of  ,  greeting:  '^^'''^"''-   <«) 

Whereas,  by  our  writ  we  lately  commanded  you 
that  of  the  goods  and  chattels  and  lands  and  tenements 
of  in  your  bailiwick  you  should  cause  to  be  made 

the  sum  of         together  with  interest  thereon  from  the 
day  of  A.D.  19      ;  and  also  the  further  sum 

of  for  the  taxed  costs  of  the  said  together 

with  interest  thereon  from  the  day  of         A.D. 

19  ;  which  said  several  sums  of  money  and  interest 
were  lately  in  our  High  Court  of  Justice,  before  the 
Justices  of  our  said  Court  at  Toronto,  by  a  judgment 
of  our  said  Court,  bearing  date  the  day  of 

A.D.  19  ,  adjudged  to  be  paid  by  the  said  to  the 
said  ,  as  appears  of  record,  and  that  you  should 

have  that  money  before  our  Justices  aforesaid  at  To- 
ronto immediately  after  the  execution  thereof  to  be 
rendered  to  the  said  .  And  you  returned  to  our 
Justices  aforesaid,  that  by  virtue  of  the  said  writ  to 
you  directed,  you  had  caused  to  be  made  of  the  goods 
and  chattels  and  lands  and  tenements  of  the  said 
in  your  bailiwick  the  sum  of  parcel  of  the  moneys 

aforesaid,  which  money  you  had  ready,  as  by  the  said 
writ  you  were  commanded,  and  that  the  said 
had  not  any  other  or  more  goods  and  chattels  and 
lands  and  tenements  in  your  bailiwick,  whereof  you 
could  cause  to  be  made  the  residue  of  the  moneys  afore- 
said. Therefore,  we  command  you,  that  you  cause  to 
be  made  of  the  goods  and  chattels  and  lands  and  tene- 
ments of  the  said  in  your  bailiwick  the  sum  of 
residue  of  the  moneys  aforesaid,  and  have  before 
our  Justices  aforesaid  at  Toronto,  so  much  of  that 
money  and  interest  as  you  shall  have  made  from  said 
goods  and  chattels  immediatelv  after  the  execution 
hereof,  and  so  much  as  you  shall  have  made  from  said 
lands  and  tenements  immediately  after  the  expiration 
of  twelve  months  from  the  day  of  your  receipt  hereof,' 
to  be  rendered  to  the  said  for  the  residue  of  moneys 
aforesaid.  And  in  what  manner  you  shall  have  exe- 
cuted this  our  writ  make  appear  to  our  Justices  afore- 
said at  Toronto  immediately  after  the  execution  here- 
of, and  have  there  then  this  writ. 

(a)  Con.  Rules  1897,  Form  173. 
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Witness,  the  Honourable  President  of  our 

said  Court  at  Toronto,  the         day  of         in  the  year 
of  our  Lord  one  thousand  nine  hundred  and 
and  in  the  year  of  our  reign. 

{Indorsements  as  in  Form  1064.) 


1072 

Alias  writ.       Edward  the  Seventh,  &c.    To  the  SherifE  of 

Greeting : 
We  command  you,  as  we  have  before  commanded  you,  &c. 
{as  in  Form  of  the  writ  first  issued). 


1078 

Pluries  writ.    Edward  the  Seventh,  &c.    To  the  Sheriff  of 

Greeting : 
We  command  you,  as  often  times  we  have  commanded 
you,  &c.  {as  in  Form  of  the  writ  first  issued). 


10'74 

Bond  to  the 
Sheriff. 


Know  all  men  by  these  presents,  that  we,  are  jointly 

and  severally  held  and  firmly  bound  unto  ,  Esquire, 
Sheriff  of  the  of  ,  in  the  sum  of  lawful  money  of 
Canada,  to  be  paid  to  the  said  Sheriff,  or  his  certain  attor- 
ney, executors,  administrators,  or  assigns,  for  which  pay- 
ment to  be  well  and  faithfully  made,  we  bind  ourselves,  and 
each  of  us  himself  for  the  whole,  and  every  part  thereof,  and 
the  heirs,  executors,  and  administrators  of  us,  and  every  [or, 
each]  of  us,  firmly  by  these  presents.  Sealed  with  our  seals, 
dated  this  day  of  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and 

The  condition  of  this  obligation  is  such,  that  if  the  goods 
and  chattels  hereinunder  mentioned,  levied  on  by  the  Sheriff 
of  the  aforesaid  on  execution  issued  out  of  the 
at  the  suit  of  against  be  forthcoming  whenever  requir- 
ed by  the  said  Sheriff,  his  deputy,  or  authorized  bailiffs,  then 
this  obligation  to  be  null  and  void,  otherwise  to  remain  in  full 
force  and  effect.  And  be  it  known,  that  it  shall  and  may  be 
lawful  for  the  said  Sheriff,  his  deputy,  or  authorized  bailiffs 
at  any  time,  even  before  or  after  the  return  day  of  the  writ 
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on  which  said  goods  are  levied,  to  enter  the  premises,  and  re- 
move and  sell  the  said  goods,  to  satisfy  the  said  execution, 
costs,  expenses,  and  fees,  without  being  subject  to  any  action 
for  trespass  or  damages. 

Signed,  sealed  and  delivered,  | 
in  the  presence  of  ) 


Know  all  men  by  these  presents  that  [we]        of       {execu-  Bond  to  m- 
tion  creditor  and  sureties,  if  any)  held  and  firmly  bound  sheriff  for  sell- 

unto  X.Y.  Sheriff  of  the  County  of  in  the  penal  sum  of  ^g"."^*"^.^ 

of  lawful  money  of  Canada,  to  be  paid  to  the  said  X.Y.    ^^^^   c^^as- 
his  executors,  administrators  or  assigns  for  which  payment 
well  and  truly  to  be  made  bind  [ourselves  and  each  of 

us  himself  and  our]  heirs,  executors  and  administrators,  and 
every  of  them        firmly  by  these  presents,  sealed  with 
seal 

Dated         this  day  of         A.D.  19     . 

Whereas  the  above-named  X.Y.  as  Sheriff  of  the  County 
of  by  virtue  of  a  writ  of  fieri  facias  to  him  directed,  issued 
at  the  suit  of  A.B.  out  of  [the  High  Court  of  Justice  for 
Ontario]  whereby  he  was  to  cause  to  be  made  of  the  goods 
and  chattels^  and  lands  and  tenements  of  CD.,  the  sum  of 
$  ,  and  also  interest  thereon,  hath  seized  and  taken  in 
execution  divers  goods  and  chattels  as  the  proper  goods  and 
chattels  of  the  said  CD. 

And  whereas  since  the  seizing  and  taking  of  the  same  as 
aforesaid  the  said  goods  and  chattels  have  been  claimed  by 
one  E.F.,  who  has  given  notice  to  the  said  Sheriff  not  to  pro- 
ceed to  a  sale  of  the  same  (according  to  the  notice). 

And  whereas  the  said  A.B.  having  been  notified  of  such 
claim  has  requested  the  said  Sheriff  to  sell  the  said  goods 
and  chattels  under  and  by  virtue  of  the  said  writ,  notwith- 
standing such  claim  and  notice,  and  to  pay  to  the  said  A.B. 
the  moneys  arising  from  the  sale  thereof  in  satisfaction  of 
the  moneys  directed  to  be  levied  by  the  said  writ,  which  the 
said  Sheriff  has  consented  to  do  upon  being  indemnified  for 
so  doing. 

Now  the  condition  of  the  above-written  obligation  is  such 
that  if  the  above  bounden  A.B.,  his  heirs,  executors  or  ad- 
ministrators do  and  shall  at  all  times  hereafter  well  and  suffi- 
ciently save  harmless  and  keep  indemnified  the  said  Sheriff, 
his  heirs,  executors  and  administrators,  and  his  deputy  and 
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officers,  and  each  and  every  of  them  of,  from,  and  against, 
all  losses,  costs,  charges,  damages  and  expenses  which  he  or 
they  shall  or  may  sustain,  suffer,  bear,  pay,  expend  or  be 
put  to  for  or  by  reason  or  means  of  seizing  or  selling  the 
said  goods  and  chattels  so  seized  and  taken  in  execution  as 
aforesaid,  or  paying  unto  the  said  A.B.  the  money  arising 
from  the  sale  thereof  in  satisfaction  of  the  moneys  directed 
to  be  levied  by  the  said  writ,  and  also  of,  from,  and  against 
all  action  and  actions^  proceeding  or  proceedings  which  are 
now  or  shall  or  may  at  any  time  hereafter  be  brought,  com- 
menced or  prosecuted  rightfully  or  wrongfully  against  the 
said  Sheriff,  his  heirs,  executors  or  administrators,  or  his 
deputy,  or  officers  or  any  of  them  for  or  on  account  or  by  rea- 
son or  means  of  the  seizing  or  selling  of  the  said  goods  and 
chattels  under  the  said  writ  or  paying  unto  the  said  A.B., 
the  money  arising  from  the  sale  thereof  as  aforesaid  or  for  or 
by  reason  of  or  means  of  any  other  act,  matter,  cause  or  thing 
whatsoever  relating  thereto  or  to  the  execution  of  the  said 
writ,  then  the  above-written  obligation  to  be  void,  otherwise 
to  be  and  remain  in  full  force  and  effect. 

Signed,  sealed  and  delivered  ! 
in  presence  of  J 


1076 

Condition  of 
bond  of  in- 
demnity to 
Sheriff  for 
abandoning 
goods  and  re- 
turning nulla 
bona. 


Whereas  the  above-named  Sheriff  bv  virtue  of  a  writ  of 
fieri  facias  directed  to  him  against  the  goods  and  chattels  of 
CD.,  issued  out  of  [the  High  Court  of  Justice  for  Ontario] 
at  the  suit  of  one  A.B.,  hath  seized  and  taken  in  execution 
divers  goods  and  chattels  as  and  for  the  goods  and  chattels 
of  the  said  CD.  And  whereas  the  above  bounden  E.F.  has 
given  notice  to  the  said  Sheriff  and  claimed  the  said  goods 
and  chattels,  and  has  requested  the  said  Sheriff  to  quit  posses- 
sion of  and  abandon  and  deliver  up  the  same  to  the  said 
E.F.,  and  to  make  his  return  to  the  Court  when  called  on 
so  to  do  that  the  said  CD.  had  not  any  goods  or  chattels  in 
bis  bailiwick  [other  than  according  to  the  fact  if  there  were 
other  goods]  which  the  said  Sheriff  has  consented  to  do  on 
the  said  E.F.  indemnifying  him  for  so  doing.  Now  the 
condition  of  the  above-written  obligation  is  such  that  if  the 
above  bounden  E.F.,  his  heirs,  executors  and  administrators 
do  and  shall  at  all  times  hereafter  well  and  sufficiently  save 
harmless  and  keep  indemnified  the  said  Sheriff,  his  heirs, 
executors  and  administrators,  and  his  deputy  and  officers  and 
each  and  every  of  them  of  and  from  and  against  all  losses 
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costs,  charges,  damages,  and  expenses  which  he  or  they  shall 
or  may  sustain,  suffer,  bear,  pay,  expend,  or  be  put  to,  for 
or  by  reason  or  means  of  quitting  possession,  of  abandoning 
and  delivering  to  the  said  E.F.  the  said  goods  and  chattels 
so  seized  as  aforesaid  and  making  the  return  aforesaid;  and 
also  of,  from,  and  against  all  action  and  actions,  proceeding 
and  proceedings,  which  now  are  or  shall  or  may  at  any  time 
hereafter  be  brought,  commenced  or  prosecuted  rightfully  or 
wrongfully  by  the  said  A.B.,  or  by  any  person  or  persons 
whomsoever  against  the  said  Sheriff,  his  heirs,  executors  or 
administrators,  or  his  deputy,  or  officers,  or  any  of  them  for 
or  on  account  or  by  reason  of  the  quitting  possession  or  aban- 
doning and  delivering  to  the  said  E.F.,  the  said  goods  and 
chattels  and  making  the  return  aforesaid,  or  for  or  by  reason 
of  any  other  act,  matter  or  thing  whatsoever  relating  thereto, 
or  to  the  execution  or  return  of  the  said  writ  of  fieri  facias 
then  the  said  obligation  to  be  void,  otherwise  to  be  and  re- 
main in  full  force  and  effect. 


Notice  by 

See  infra.  No.  1233.  sheriff  of 

claim  to  goods 
seized. 


1078 

CI       •    J        TiT      -,  nn  A  ■    Notice  to 
See  infra,  No.  1334.  Sheriff  of  ad- 
mission or  dis- 
pute of  title  of 
the  claimant. 


Sheriff's  Notice. 

I079 

Notice  is  hereby  given  that  I  have  by  virtue  of  certain  ex-  Notice  of  levy 
ecutions  delivered  to  me  against  the  goods  and  chattels  and  ^"^^[^Q^f^  j^^, 
lands  and  tenements  (or  as  the  case  may  he)  oi  CD.  levied  lief  Ac^l^V)^ 
and  made  out  of  the  property  of  the  said  CD.  the  sum  of  $     . 

And  notice  is  further  given  that  this  notice  is  first  posted 
in  my  office  on  the  day  ,  19     ,  and  that  distribution 

of  the  said  money  will  be  made  among  the  creditors  of  the 
said  CD.  entitled  to  share  therein  at  the  expiration  of  one 
month  from  the  said         day  of  ,  19     . 

F.a. 

Sheriff. 


(0)  See  R.  S.  O.  1897  c.  78  s.  4  (2),  and  Sched.  Form  A. 
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Notice  of  Renewal  of  Writ  of  Fieri  Facias.     (Rule  872.) 

newaTof  writ     ^^  ^^^  Hig^l  Court  of  Justice. 


Between  Plaintiffs, 

and 

Defendant. 

Take  notice,  that  the  writ  of  issued  in  this  action 

directed  to  the  Sheriff  of  and  bearing  date  the  day 

of  ,  19     ,  has  been  renewed  for  three  years  from  the 

da^^  of  ,  19     . 


Dated  this 


To  the  Sheriff  of 


day  of  19     .       , 

(Signed) 

Solicitor  for  the 


Con.  Eules,  1888,  Form  31. 


Writ  of  pos- 
session,   (b) 


Writ  of  Possession.     (Rule  846.) 

(Title,  &c.,  as  in  No.  1064.) 
Edward  the  Seventh,  &c.,      to  the  Sheriff  of      Greeting : 

Whereas  lately  by  a  judgment  in  our  High  Court  of  Jus- 
tice [A.B.  recovered,  or,  E.F.  was  ordered  to  deliver  to  A.B.\ 
possession  of  all  and  singular  that  with  the  appurten- 

ances in  your  bailiwick:  Therefore,  we  command  you  that 
you  enter  the  same,  and  without  delay  cause  the  said  A.B.  to 
have  possession  of  the  said  land  and  premises  with  the  ap- 
purtenances, and  that  you  defend  and  keep  him  and  his  as- 
signs in  peaceable  and  quiet  possession  when  and  as  often 
as  any  interruption  may  or  shall,  from  time  to  time,  be  given 
or  offered  to  him  or  them  or  any  of  them.    Witness,  &c. 

[Where  money  or  costs  are  also  recoverable  by  the  judg- 
ment, a  writ  of  fieri  facias  may  be  combined  with  the  writ  of 
possession.'] 

(Place  of  issue  in  the  margin,  as  in  Form  1064.) 

(Indorsement.  This  writ  was  issued,  &c.,  as  in  Form 
1064.) 

Con.  Eules,  1888,  Form  191. 


(a)  Con.   Rules,  1897.  Form  71. 
(5)  Con.  Rules,  1897,  Form  174. 
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Writ  of  Delivery.     {Rule  852.) 

{Title,  &c.,  as  in  No.  1064.) 

1082 

Edward  the  Seventh,  &c.,      to  the  Sheriff  of      Greeting :  Writ  of  deli- 
very,   (c) 

We  command  you,  that  without  delay  you  cause  the  fol- 
lowing chattels,  that  is  to  say  {here  enumerate  the  chattels 
recovered  by  the  judgment  for  the  return  of  which  execution 
has  been  ordered  to  issue),  to  be  returned  to  A.B.)  which  the 
said  A.B.  lately  in  our  High  Court  of  Justice  recovered 
against  CD.  [or,  CD.  was  ordered  to  deliver  to  the  said 
A.B.]  by  a  judgment  [or,  order]  in  an  action  in  our  said 
Court  bearing  date  the  day  of        ,  A.D.  19     .*     And 

we  further  command  you,  that  if  the  said  chattels  cannot 
be  found  in  your  bailiwick,  you  distrain  the  said  CD.,  by  all  Distringas. 
his  lands  and  chattels  in  your  bailiwick,  so  that  neither  the 
said  CD.,  nor  any  one  for  him  do  lay  hands  on  the  same  until 
the  said  CD.  render  to  the  said  A.B.  the  said  chattels;  and 
in  what  manner  you  shall  have  executed  this  our  writ  make 
apnear  to  the  Justices  of  our  said  Court  at  Toronto,  imme- 
diately after  the  execution  hereof,  and  have  you  there  then 
this  writ.    Witness,  &c. 

{Place  of  issue  in  margin,  and  indorsement  as  in  Form 
1081.) 

Con.  Eules,  1888,  Form  193. 


The  LiJce,  but  instead  of  a  Distress  until  the  Chattels  are  re- 
turned, commanding  the  Sheriff  to  levy  on  the  Defend- 
ant's goods  the  assessed  Value  of  the  Chattels. 

[Proceed  as  in  the  preceding  Form  to  the,*  and  then  thus:^ 

10S3 

And  we  further  command  you  that  if  the  said  chattels  cannot  Writ  of  deli- 
be  found  in  your  bailiwick,  then  of  the  goods  and  chattels  very  or  value, 
and  lands  and  tenements  of  the  said  CD.  in  your  bailiwick  ^  ' 
you  cause  to  be  made  the  sum  of  {the  assessed  value  of 

the  chattels)  and  interest  thereon  from  the  day  of 

19  ,  which  by  the  said  [judgment  or  order]  of  the  said 
Court  were  to  be  paid  by  the  said  CD.  to  the  said  A.B.  for 
the  value  of  the  said  goods  and  chattels  in  such  case.  Where 
damages  and  costs  are  awarded  add.  And  we  also  command 


(c)  Con.  Rules,  1897,   Form   17,^. 

(d)  Con.  Rules,  1897,  Form  176. 


656  PROCEEDINGS  TO   ENFORCE  JUDGMENTS   AND  ORDERS. 

you  that  of  the  goods  and  chattels  and  lands  and  tenements 
of  the  said  CD.  in  your  bailiwick,  you  cause  to  be  made  the 
sum  of  ,  which  by  the  said  judgment  \^or,  order]  were 

directed  to  be  paid  by  the  said  CD.  to  the  said  A.B.  for  the 
damages  and  costs  {or  as  the  case  may  &e)  together  with  in- 
terest upon  the  said  sum  at  the  rate  of  six  {a)  per  centum  per 
annum  from  the  day  of  19     ,  and  that  you  have  be- 

fore the  Justices  of  our  said  Court  at  Toronto  so  much  of  the 
said  sums  and  interest  as  you  shall  have  made  from  the 
said  goods  and  chattels  immediately  after  the  execution  here- 
of, and  so  much  thereof  as  you  shall  have  made  from  the  said 
lands  and  tenements  immediately  after  the  expiration  of 
twelve  months  from  the  day  of  your  receipt  hereof,  to  be  paid 
to  the  said  A.B.,  and  in  what  manner  you  shall  have  executed 
this  our  writ  make  appear  to  the  Justices  of  our  said  High 
Court  of  Justice  at  Toronto,  immediately  after  the  execution 
hereof,  and  have  you  there  then  this  writ.    Witness,  &c. 

{Place  of  issue  in  the  margin,  and  indorsement  as  in 
Form  1064.) 

Con.  Eules,  1888,  Form  193. 


Writ  of  Assignment  of  Dower.    {Rule  850.) 
[Title,  &c.,  as  in  No.  1064.] 
10S4  Edward  the  Seventh,  &c.,  to  the  Sheriff  of,  &c. 

mentofX''?^r       Whereas  it  has  been  made  to  appear  to  us  in  an  action  in 
in  action.   (6)   our  High  Court  of  Justice  that  CD.  is  the  owner  of  {describe 
the  lands)  out  of  which  dower  is  claimed  by  A.B.,  and  it  has 
been  adjudged  by  the  judgment  of  our  said  Court  in  said 
action  bearing  date  the  day  of        ,  A.D.  19     ,  that  the 

said  A.B.  is  entitled  to  her  proper  dower  out  of  the  said  lands 
[and  also  to  recover  from  the  said  CD.  the  sum  of  for 

damages  for  the  detention  of  her  dower]. 

We  therefore  command  you  that  without  delay  you  do 
deliver  to  the  said  A.B.  seisin  of  her  third  part  of  the  said 
lands  with  the  appurtenances.  To  hold  to  her  in  severalty  by 
metes  and  bounds  and  that  you  do  proceed  in.  the  execution  in 
that  respect  of  this  our  writ  according  to  the  provisions  of 
"The  Dower  Procedure  Act." 

[A  ft.  fa.  for  recovery  of  the  damages  and  costs,  if  any 

awarded  hy  the  judgment,  may  he  combined  with  this  wiit."] 

{Place  of  issue  *in  the  margin,  and  indorsement  as  in 

Form  1064.)  

(o)  Now  "five."     See  63-4  V.,  c.  29   (D.) 
(b)  Con.  Rules,  1897,  Form  183. 
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Writ  of  Assignment  of  Dower  under  Rule  959  where  the  right 
of  Dower  is  acquiesced  in  hy  the  owner  of  the  estate. 

(Rules  851,  959.)  1085 

Ontario  '  The  same 

without  ac- 

County  of         Edward  the  Seventh,  by  the  Grace  of  God,  &c.  tion.    (c) 

To  the  Sheriff  of  the  County  of  Greeting: 

Whereas,  A.B.,  widow,  who  was  the  wife  of  C.B.,  deceased, 
demands  against  E.F.,  the  third  part  of  (here  describe  the 
estate  in  which  dower  is  claimed  as  in  other  writs  of  assign- 
ment of  dower)  as  the  dower  of  the  said  A.B.  of  the  endow- 
ment of  the  said  C.B.,  heretofore  her  husband.  And  whereas 
it  has  been  made  to  appear  to  us  in  our  High  Court  of  Jus- 
tice that  the  said  E.F.  is  the  owner  of  the  said  real  estate 
out  of  which  said  dower  is  claimed,  and  that  he  acquiesces 
in  the  said  claim  and  is  willing  to  assign  to  the  said  A.B. 
her  proper  dower,  but  that  the  said  A.B.  and  E.F.  are  not 
agreed  as  to  the  admeasurement  thereof.  We  therefore  com- 
mand you  that,  without  delay,  you  do  deliver  the  said  A.B. 
seisin  of  her  third  part  of  the  said  with  the  appurten- 

ances: To  hold  to  her  in  severalty  by  metes  and  bounds; 
And  that  you  do  proceed  in  the  execution  of  this  our  writ, 
according  to  the  provisions  of  "  The  Dower  Procedure  Act." 

Witness,  &c. 

(When  the  plaintiff  has  married  again,  since  the  death  of 
her  late  husband,  under  whom  she  claims  dower,  her  name 
and  description  must  be  made  such  as  to  suit  her  circum- 
stances.) 

(Place  of  issue  in  the  margin,  and  indorsement  as  in  Form 
1064.) 

Con.  Eules,  1888,  Form  201. 


(Formal  parts:  as  in  No.  902.) 

1  tfk  Aft 

It  is  ordered  that  the  plaintiff  be  at  liberty  to  issue  out  of  Order  for  a 
this  Court  a  writ,  and  one  or  more  concurrent  writs  of  capias  writ  of  Capias 
ad  satisfaciendum  as  may  be  required  upon  the  judgment  ^^,„_*'^'^-'""^' 
recovered  in  this  action  directed  to  the  Sheriff  of  the  County 
of  ,  and  to  the  Sheriff  or  Sheriffs  of  such  other  County 

or  Counties  as  may  be  required. 

(c)  Con.  Rules,  1897,  Form  184. 

F— 42  • 
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Writ  of  Capias  ad  Satisfaciendum  on  a  Judgment  for  Plain' 
tiff  {where  defendant  has  not  pret/iously  been  arrested). 

{Title,  Sc,  as  in  No.  1064.) 

108T  Edward  the  Seventh,  &c.,       to  the  Sheriff  of      .ffreetinff: 

Writof  Ca.Sa.  ,  ,  _         ^  "^ 

where  defend-        Whereas  (insert  if  necessary  any  recitals  which  under  the 

ilT^Z'    ^rder  may  he  proper). 

ted.  (a)  ^^  command  you  that  you  take  CD.  if  he  shall  be  found 

in  your  bailiwick,  and  him  safely  keep  so  that  you  may  have 
his  body  before  our  Justices  of  our  High  Court  of  Justice  at 
Toronto,  immediately  after  the  execution  hereof,  to  satisfy 
the  sum  of  ,*  {the  amount  to  he  recovered  by  the  judg- 

ment) which  lately  in  our  High  Court  of  Justice  by  a  judg- 
ment bearing  date  the  day  of  ,  A.D.  19  ,  were  ad^ 
judged  [or,  ordered]  to  be  recovered  [or,  paid]  by  the  said 
A.B.  against  [or,  by]  the  said  CD.  for  damages  [where  costs 
also  payable  add,  together  with  the  further  sum  of  $  for 
the  taxed  costs  of  the  said  A.B.  as  mentioned  in  said  judg- 
ment]. And  have  you  then  there  this  writ.  Witness,  &c., 
{as  in  usual  form). 

[In  the  margin.'] 

This  writ  of  capias  ad  satisfaciendum  is  issued  from  the 
office,  &c.,  &c.,  pursuant  to  special  order  of 

Dated  the  day  of  A.D. 

CE. 
Clerk  of  C  &  P.,  or  Clerk  of  R.  &  W. 
or,  Local  Registrar  or  other  proper  officer. 

N.B. — This  writ  is  to  be  in  force  for  two  months  from  the 
date  hereof  and  no  longer. 

Indorsement.     This  writ  was  issued,  &c.,  as    {in  Form 
1064). 

Con.  Rules,  1888,  Form  195. 


The  like  Writ  of  Capias  ad  Satisfaciendum  on  an  order  for 
Payment  of  Money.     {Rule  1051.) 

{Title,  &c.,  as  in  No.  1064.) 
Writof  Co.  ,Ste.        Edward  the  Seventh,  &c.  {same  as  in  Form  No.  1087  to 
paymento/     i^e*)  which  lately  in  our  High  Court  of  Justice  by  an  order  of 

™°°^^''    ^^^  (a)  Con.  Rules,  1897,  Form  178. 

(b)  Con.  Rules,  1897,  Form  179. 
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cur  said  Court  [or,  by  an  order  of  the  Honourable  ,  one  of 
the  Justices  of  our  said  High  Court  of  Justice,  or  as  may  be] 
dated  the  day  of  ,  19     ,  was  ordered  to  be  paid  by 

the  said  CD.  to  A.B.  And  have  you  then  there  this  writ. 
Witness,  &c. 

(Place  of  issue  in  margin,  N.B.  and  indorsement  as  in 
Form  1087.) 

Con.  Rules,  1888,  Form  19& 


The  liJce  Writ  of  Capias  ad  Satisfaciendum  on  an  order  for 
Payment  of  Money  and  Costs.     (Rule  1051.) 

(Title,  &c..  as  in  No.  1064.)  10S» 

Edward  the  Seventh,  &c.  (same  as  No.  1088  down  to  the  y^rit oiCa.Sa. 
words  "  was  ordered  ")  to  be  paid  by  the  said  CD.  to  the  said  ^^^^^  ^^^^ 
A.B.,  together  with  certain  costs  in  the  said  order  mentioned, 
v.hich  said  costs  have  been  taxed  and  allowed  by  our  said 
Court  at  ,  (the  amount  of  the  allocatur  or  allocaturs,  if 

more  than  one),  and  further  to  satisfy  the  said  A.B.  the  said 
last  mentioned  sum.  And  have  you  then  there  this  writ. 
Witness,  &c. 

(Place  of  issue  in  margin,  N.B.  and  indorsement  as  in 
Form  1087.) 

Con.  Rules,  1888,  Form  197. 


Wiit  of  Capias  ad  Satisfaciendum  07i  a  Judgment  for  Plain- 
tiff (where  Defendant  has  been  previously  arrested  and 
has  given  security)  to  fix  the  Liability  of  Sureties.  (Rule 
1052.) 

(Title,  &c.,  as  in  No.  1064.)  10»0 

Edward  the  Seventh,  &c.,  to  the  Sheriff  of,  &c.  C«.  Sa.  where 

defendant 

We  command  you  that  you  take  CD.  if  he  shall  be  found  previously 

in  your  bailiwick,  and  him  safely  keep  so  that  you  may  have  ^"■es*®*^-    (<^) 

his  body  before  our  Justices  of  our  High  Court  of  Justice 

at  Toronto  within  days  after  the  day  of  your  receipt 

hereof  to  satisfy,  &c.  (following  Form  1087). 

(In  the  margin.)     This  writ  of  capias  ad  satisfaciendum  is 

issued  from  the  office  of,  &c. 

(Indorsement  as  in  Form  1087.) 
1 

(c)  Con.  Rules,  1897,  Form  180. 

(d)  Con.  Rules,  1897,  Form  181. 
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1091 

Indorsement    Mr.  Sheriff 

on  Ca.  Sa. 

Levy  the  whole  amount  within  mentioned  \or,  $  ] 

and  interest  thereon  [or,  on  $  ]  from  the  day  of 

,  and  $  for  this  writ  besides  your 

poundage  fees,  and  expenses. 


Ted^j\o^7ca         Edward  the  Seventh,  &c.,  To  the  Sheriff  of  the  County 
,Sa.  "  of  Greeting: 

"Whereas  we  lately  commanded  you  by  our  writ  that  you 
{reciting  so  much  of  the  writ  as  may  he  necessary) ,  as  in  the 
said  writ  is  more  fully  contained :  Nevertheless,  because  after 
the  issuing  of  the  said  writ  it  appeared  to  our  said  Court 
that  {according  to  the  fact,  e.g.,  the  said  writ  was  issued  er- 
roneously) therefore  we  command  you  that  if  the  said  C.B.  be 
detained  in  your  custody  for  that  cause  and  no  other,  then 
you  suffer  him  to  go  at  large  as  you  will  answer  the  contrary 
at  your  peril. 


109S 

Return  of  Cepi        I  have  taken  the  within  named  CD.  whose  body  I  have 
orpus.  ready  as  within  commanded. 

The  answer  of  Sheriff. 


10»4 

Return  of  Non        The  within  named  CD.  is  not  found  in  my  bailiwick. 

est  Inventus. 

The  answer  of  Sheriff. 


ions 

Return  of  gy  virtue  of  the  within  writ  I  took  the  within  named  CD. 

&c.  '      at  a  dwelling  house  situate  in  the  of  in  my  County 

,  but  the  said  CD.  was  then  so  sick  and  ill  and  in  so 
weak,  infirm  and  debilitated  a  state,  that  he  could  not  be 
taken  or  removed  from  the  said  dwelling  house  to  the  com- 
mon gaol  of  my  said  County  without  great  peril  and  danger 
of  his  life;  and  the  said  G.D.  for  the  cause  aforesaid  was 
kept  and  remained  and  still  is  kept  and  remains  in  my  cus- 
tody in  the  said  dwelling  house  so  sick  and  ill,  and  in  such 
a  weak,  infirm,  and  debilitated  state  as  aforesaid  that  I  can- 
not without  peril  and  danger  of  his  life  have  the  body  of  the 
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said  CD.  before  the  Justices  of  the  High  Court  of  Justice 
at  Toronto  as  I  am  within  commanded. 

The  answer  of  Sheriff. 


{Formal  parts:  see  No.  403.) 

1006 

For  an  order  that  a  writ  of  sequestration,  be  issued  out  of  Notice  of 
this  Court  to  sequester  the  goods,  chattels,  and  personal  estate  '"^*t°"  aeques- 
and  the  rents,  issues,  and  profits  of  the  real  estate  of  the  de-  tration. 
fendants,  the        company  [or,  of  A.B.,  CD.  and  E.F.,  direc- 
tors of  the  defendants,  the  company]  for  contempt  of 
this  Court  in  wilfully  disobeying  the  judgment  [or,  order] 
of  this  Court  herein  dated  the        day  of        ?  19     ,  whereby 
(set  out  the  directions  of  the  judgment  or  order  disobeyed), 
or  as  the  case  may  he. 


Writ  of  Sequestration. 
(Title,  &c..  as  in  No.  1064.) 

Edward  the  Seventh,  &c.,  to  the  Sheriff  of        ,  Greeting :  Writ  of  se- 
questration 

Whereas  lately  in  our  High  Court  of  Justice  in  a  certain  l«) 
action  there  depending,  wherein  A.B.  [is]  plaintiff  and  CD. 
is  [or,  and  others  are]  defendants  [or,  in  a  certain  matter 
there  depending  intituled  "  in  the  matter  of  E.F.,  as  the  case 
may  he\  by  a  judgment  [or,  order,  as  the  case  may  &e]  of 
our  said  Court  made  in  the  said  action  [or,  matter],  and 
bearing  date  the  day  of  j  19  ,  it  was  ordered  that  the 
sai'd  CD.  should  [pay  into  Court  to  the  credit  of  the  said 
action  the  sum  of  ;  or  as  the  case  may  &e].     Know  ye, 

therefore,  that  we  have  given,  and  by  these  presents  do  give 
to  you  full  power  and  authority  to  enter  upon  all  the  lands, 
tenements,  and  real  estate,  whatsoever  of  the  said  CD.,  and 
to  collect,  receive  and  sequester  in  your  hands,  not  only  all 
the  rents  and  profits  of  his  said  lands,  tenements  and  real 
estate  but  also  all  his  goods,  chattels,  and  personal  estates 
whatsoever;  and  therefore  we  command  you,  that  you  do  at 
certain  proper  and  convenient  days  and  hours,  go  to  and  enter 
upon  all  the  lands,  tenements  and  real  estates  of  the  said  CD., 
and  that  you  do  collect,  take  and  get  into  your  hands  not  only 

(a)  Con.  Rules,  1897,  Form  182. 
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109M 

Notice  to 
tenant  to 
attorn  to 
sequestrators. 


the  rents  and  profits  of  his  said  real  estate,  but  also  all  his 
goods,  chattels,  and  personal  estate,  and  detain  and  keep  the 
same  under  sequestration  in  your  hands  until  the  said  CD. 
shall  [pay  into  Court,  to  the  credit  of  the  said  action,  the 
sum  of  $  or  as  the  case  may  he],  and  clear  his  contempt, 
and  our  said  Court  make  other  order  to  the  contrary.  Wit- 
ness, &c. 

{Place  of  issue  in  the  margin^  and  indorsement  as  in 
Form  1064.) 

Con.  Rules,  1888,  Form  199. 


{Court  and  style  of  cause  as  in  No.  24  or  25.) 

We,  A.B.  and  CD.,  the  sequestrators  acting  under  the 
sequestration  issued  in  this  cause  on  the  day  of         , 

19  ,  against  [the  defendant]  E.F.,  hereby  give  you  notice 
and  require  you  to  attorn  and  become  tenant  to  us  for  {de- 
scribe the  property;  as  thus:  all  that  farm  called  The  Bourne, 
situate  at  ,  in  the  County  of  ) ,  and  for  such  other  part 
or  parts  of  the  real  estate  of  the  said  E.F.,  as  is  or  are  in 
your  occupation;  and  to  pay  to  us  your  rent  in  arrear  and 
growing  rent  for  the  said  premises. 


Dated  this 


day  of 


19 


A.B. 
CD. 


To  G.H.,  of  {residence  and  addition). 


Attornment 
thereon. 


{Court  and  style  of  cause  as  in  No.  24  or  25.) 

I,  G.H.,  of  {residence  and  addition),  attorn  and  become 
tenant  to  A.B.  and  CD.,  the  sequestrators  acting  under  the 
sequestration  issued  in  this  cause  on  the  day  of  ,  19  , 
against  [the  defendant]  E.F.,  for  all  that  {describe  the  prop- 
erty; see  description  in  last  Form),  with  the  appurtenances, 
as  the  same  are  now  in  my  occupation :  to  hold  the  same  at 
and  under  the  same  rent,  and  subject  to  the  same  covenants 
and  conditions,  as  I  now  hold  the  same.  And  I  have  this 
day  paid  to  the  said  A.B.  and  CD.  the  sum  of  [one  dollar] 
for  and  on  account,  and  in  part  payment  of  the  said  rent. 
Dated  this  day  of        ,  19     . 

Witness :  Cr-JI- 

L.M.,  of  {residence  and  addition). 
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{Formal  parts:  see  No.  403.) 

on  the  part  of  the  plaintiff  [or  as  may  he],  that  G.H.,  of  Notice  of 
(residence  and  addition),  may  be  ordered  within  [eight]  days '"°*'°°  ^""^ 
after  service,  to  attorn  and  become  tenant  for  the  (describe  Stora.*'* 
the  property:  see  No.  1098),  and  pay  his  rent  in  arrear  and 
growing  rent  for  the  same  to  A.B.  and  CD.,  the  sequestrators 
acting  under  the  sequestration  issued  in  this  cause  on  the 
day  of  ,  19     ,  against  the  defendant  E.F. 

And  take  notice  (as  in  No.  403.) 


(Formal  parts:  see  No.  744.) 

1.  Prove  service  of  the  notice  to  attorn:  see  No.  1098.  iiai 

//  the  service  was  personal,  prove  production  of  the  se-  Affidavit  in 
questration;  as  thus:    2.  At  the  time  of  the  servifce  aforesaid »"PPort- 
of  the  said  notice,  I  shewed  to  the  said  (tenant's  name)  the 
writ  of  sequestration  in  the  said  notice  mentioned  or  referred 
to,  now  shewn  to  me  and  marked  A. 

//  the  service  was  not  personal,  prove  service  of  the 
sequestration;  as  thus:  2.  At  the  time  of  the  service  aforesaid 
of  the  said  notice,  I  served  the  said  (tenant's  name)  with  the 
writ  of  sequestration  therein  mentioned  or  referred  to,  and 
which  is  now  shewn  to  me  and  marked  "  A,"  by  delivering  to, 
and  leaving  with,  the  said  (state  whom),  a  true  copy  of  the 
said  writ,  and  of  the  indorsement  thereoli ;  and  I  at  the  same 
time  shewed  to  the  said  (state  whom),  the  said  original  writ. 

3.  Prove  service  of  the  notice  of  motion  to  attorn:  see  No. 
1100. 


(Formal  parts:  see  No.  403.) 

that  A.B.  and  CD.,  the  sequestrators  acting  under  the  seques- Notice  of 
tration  issued  in  this  cause  on  the  day  of  ,  19     ,  motion  for 

against  the  defendant  E.F.,  may  be  ordered  to  leave  their  ^^^^f^'^^";;;*';''" 
accounts  in  the  chambers  of  the  Master  at  (or  as  may 

he),  on  or  before  the  day  of  ,  19     ,  or  within 

[eight]  days  after  service  of  the  order  to  be  made  on  this  ap- 
plication, and  at  such  other  times  as  the  Master  shall  appoint; 
and  to  pay  the  balances  appearing  to  be  due  on  their  accounts, 
or  such  part  thereof  as  the  said  Master  shall  certify  as  proper 
to  be  paid  by  them,  into  Court,  to  the  credit  of  this  cause, 
within  ten  days  (exclusive  of  vacations)  after  the  said  Mas- 
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ter^s  certificate  of  the  result  of  such  accounts  respectively 
shall  become  absolute,  or  at  such  other  periods  as  they  may  be 
directed.     And  take  notice  {as  in  No.  403). 


nteresse  siio. 


(Formal  parts:  see  No.  403.) 

^.onUinTx.  °^  *^^  P^^*  o^  ^■^■'  0^   (residence  and  addition),  that  an 
amination,  pro  inquiry  may  be  made  whether  the  said  G.H.  has  any  and  what 

" '      interest  in  the  real   [and  personal]   estate   (or  as  may  be), 

sequestered  by  A.B.  and  CD.,  the  sequestrators  acting  under 
the   sequestration   issued   in  this   cause   on    the  day 

of  ,  19     ,  against  [the  defendant]  E.F.,  or  in 

any  or  what   part   thereof.     And    take  notice   that   on,  &c. 
(Conclude  as  in  No.  403.) 


1104 

Notice  of  mo- 
tion, by  an 
otticer,  suitor, 
or  witness  to 
be  discharged 
from  custody, 
where  protect- 
ed from  arrest. 


Special  Contempts. 
(Formal  parts:  see  No.  403.) 

on  the  part  of  A.B.,  of  (residence  and  addition),  one  of  the 
solicitors  of  this  Honourable  Court  (or  as  may  'he),  that,  on 
the  ground  of  privilege,  he  may  be  discharged  out  of  the 
custody  of  the  Sheriff  of  (or  as  may  he),  in  respect 

of  an  attachment  issued  against  him  on  the  day  of  , 

19     ,  for  breach  of  the  order  dated  the  day  of  , 

19  ,  in  not  (describe  act  of  disobedience  for  which  attach- 
ment issued),  the  said  A.B.  having  been,  at  the  time  of  the 
arrest,  on  his  way  to  attend  the  trial  of  this  action  at,  &c.,  as 
solicitor  on  behalf  of,  &c.  (or  as  may  he). 

And  that  the  said  CD.,  and  E.F.,  Esquire,  the  said 
Sheriff,  and  G.H.,  his  officer,  may  be  ordered  to  pay  to  the 
said  A.B.  his  costs  occasioned  by  the  execution  of  the  said 
attachment,  and  of  this  application  and  consequent  thereon. 
And  take  notice  (conclude  as  in  No.  403). 


1105 

Notice  of 
motion  to  dis- 
solve seques- 
tration. 


(Formal  parts:  see  No.  403.) 

On  the  part  of  the  defendant  CD.  (or  as  may  he). 

1.  That   the   writ   of   sequestration   issued    against   the 


(applicant)  on  the 


day  of 


19     ,  for  not 
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obeying  the  judgment  [or,  order]  dated  the      day  of  , 

19     ,  may  stand  dissolved, 

2.  That  the  costs  of  the  [plaintiff,  or  other  person  issuing 
the  writ],  and  the  costs,  charges  and  expenses  of  the  seques- 
trators acting  under  the  said  writ  of  and  incidental  to  the 
sequestration,  including  therein  all  usual  and  proper  allow- 
ances to  the  said  sequestrators  in  behalf  of  their  office,  and 
their  costs  of  this  appli^cation  and  of  and  incidental  thereto 
be  taxed  as  between  solicitor  and  client  (in  case  the  parties 
differ  about  the  same)  and  be  respectively  paid  and  retained 
by  the  said  sequestrators  in  manner  hereinafter  mentioned. 

3.  That  A.B.  and  CD.,  the  sequestrators  acting  under  the 
said  writ,  may  be  ordered  to  withdraw  from  possession  of 
the  real  estate  of  the  (applicant)  situate  at  ,  being  the 
property  taken  possession  of  by  the  said  sequestrators  under 
the  said  sequestration,  and  from  the  receipt  of  the  rents  and 
profits  thereof  within  ten  days  after  service  of  the  order  to 
be  made  on  this  application. 

4.  That  the  said  sequestrators  may  be  ordered  within  the 
time  aforesaid  to  give  notice  to  the  tenants  of  such  with- 
drawal, and  be  allowed  their  costs  thereof  as  between  solicitor 
and  client  as  part  of  their  costs  hereinbefore  mentioned  to  be 
taxed  and  retained  by  them. 

5.  That  the  said  sequestrators  may  be  directed  to  pay  the 
plaintiff's  said  costs  and  be  at  liberty  to  retain  such  costs  and 
their  own  costs  and  costs,  charges  and  expenses,  when  re- 
spectively taxed  or  agreed  upon  as  aforesaid  out  of  the  moneys 
in  their  lands,  and  be  allowed  the  same  in  their  accounts  as 
payments  properly  made  by  them  out  of  such  moneys. 

6.  That  the  said  sequestrators  may  be  ordered  to  pay  what 
shall  be  found  due  to  them  on  the  balance  of  their  accounts 
to  the  said  (applicant)  or  as  he  may  direct  within  ten  days 
after  the  same  shall  have  been  ascertained  by  the  Master  of 
this  Court  at  ,  and  that  thereupon  the  said  seques- 
trators may  be  relieved  and  discharged  from  all  liability  in 
respect  of  their  said  office,  and  that  the  bond  given  by  them 
to  the  Accountant  of  the  Supreme  Court  of  Judicature  for 
Ontario  for  the  due  performance  of  their  duties  may  there- 
from be  ordered  to  be  delivered  up  to  be  cancelled.  And  in 
support,  &c. 
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^  {Formal  parts:  see  No.  403.) 

t^on'fTi  writ        0^  ^e^alf  ^f  the  for  an  order  that  a  writ  or  writs 

of  attachment,  of  attachment  against  the  may  be  issued  for  his  con- 

tempt in  not  (specifying  the  matter  of  contempt)  pursuant 
to  the  judgment  [or,  order]  herein,  dated  the  day 

of  ,  19     ,  and  that  the  may  be  ordered 

to  pay  to  the  applicant  his  costs  of  this  application  and  of 
the  issue  of  the  said  writ  or  writs  of  attachment. 


Order  thereon.        {May  he  framed  from  the  foregoing  notice.) 


Writ  of  Attachment.    {Rule  853.) 
{Title,  &c.^,  as  in  No.  1064.) 
Writ  of  Edward  the  Seventh,  &c.,        to  the  Sheriff  of        ,  Greeting; 

We  command  you  to  attach  CD.,  notwithstanding  any 
right  of  place  he  is  in,  so  as  to  have  him  before  our  Justices 
in  our  High  Court  of  Justice  at  Toronto  immediately  after 
the  receipt  hereof,  then  and  there  to  answer  to  us,  as  well 
touching  a  contempt  which  he  it  is  alleged  hath  committed 
against  us,  as  also  such  other  matters  as  shall  be  then  and 
there  laid  to  his  charge,  and  further  to  perform  and  abide 
such  order  as  our  said  Court  shall  make  in  this  behalf,  and 
hereof  fail  not,  by  reason  of  any  liberty,  and  bring  this  writ 
with  you.    Witness,  &c. 

{Place  of  issue  in  the  margin.) 

{Indorsement.  This  writ  was  issued,  &c.,  as  in  Form 
1064.) 

Con.  Kules,  1888,  Form  194. 


IIOO 

furn"To^v^rit  ^  ^^^^  attached  the  within  named  ,  as 

of  attachment,  within  I  am  commanded,  whose  body  I  have  ready. 

(1)  Cepi  Cor-  The  answer  of  ,  Esquire,  Sheriff. 

pus  et  paratum 
haheo . 

(2)  The  like  I  have  attached  the  within  named  ,  whose  body 
and  that  de-     remains  in  the  common  gaol  for  the  County  of  ,  un- 

fendant  is  m      t  ■     t  ^  "^ 

prison.  der  my  custody. 

The  answer  of  ,  Esquire,  Sheriff. 

(c)  Con.  Rules,  1897,  Form  177. 
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The  within  named  is  not  found  in  my  (3)  i\on  est 

bailiwick.  invenUts. 

The  answer  of  ,  Esquire,  Sheriff. 


(Formal  parts:  as  in  No.  403.) 

lllO 

On  behalf  of  the  ,  who  is  now  a  prisoner  in  the  Notice  of  mo- 

custody  of  the  Sheriff  of  ,  under  an  attachment  Hca>eas  Corpus 

issued  against  him  for  his  contempt  in  not  {stating  the  c?e-bycontemnor 
fault)  pursuant  to  the  judgment  [or,  order]  dated  the 
day  of  >  19     ,  that  a  writ  of  habeas  corpus  may  be 

issued,  directed  to  the  said  Sheriff  to  bring  the  applicant  to 
the  Bar  of  this  Court. 


{Formal  parts:  as  in  No.  403.) 

1111 

On  behalf  of  the  that  the  may  Notice  of  mo- 

be  committed  to  the  common  gaol  for  the  County  of  ,  *'V"  ^°^  ^^■ 

[for  a  contempt  of  this  Honourable  Court  in  publishing  or 
writing  and  procuring  to  be  published  in  a  newspaper  called 
the  on  the  day  of  ,  a  letter 

{sUding  effect),  [or,  for  not  {state  default)  pursuant  to  the 
Judgment  [or,  order]  made  in  this  action,  and  dated  the 
day  of  ,  19     ,]  and  that  the  said  may  be 

ordered  to  pay  to  the  applicant  his  costs  of  and  incidental  to 
this  application  and  the  order  to  be  made  thereon. 


{Formal  parts:  as  in  No.  403.) 

1113 

On  behalf  of  the  that  he  may  be  discharged  out  j^Qti^g  of 

of  the   custody  of    {as  may  he)  as  to  his   contempt   in  not  motion  ford  is- 
{specify  default)  pursuant  to  the  judgment  [or,  order]  made  °ustodv'^°°^ 
herein  and  dated  the  day  of  ,  19     .' 

{If  on  the  ground  of  irregularity,  proceed:  on  the  ground 
that  {state  irregularity) . 
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Section  IV. — Eeturn  of  Writs  of  Execution. 

Certificate  in  lieu  of  Return  of  Writ  as  to  Goods.    (Rule  8S3.) 
1113 

Certificate  in    In  the  High  Court  of  Justice. 

lien  of  return. 

(«)  Between— A. B.,  Plaintiff, 

and 
CD.,  Defendant. 

Writ  of  execution  in  this  cause  against  the  goods  and 
chattels,  lands  and  tenements  of  CD.,  the  above-named  de- 
fendant (or  as  the  case  may  he),  to  me  directed, 
dated  the  day  of  ,  19  ,  issued  from 
the  Central  Office  of  the  High  Court  of  Justice  at  Osgoode 
Hall,  Toronto  {or  as  the  case  may  he). 

1  certify  that  I  have  this  day  indorsed  on  the  above-men- 
tioned writ  my  return  thereto  as  to  goods  and  chattels  as 
follows: — 

(Here  insert  the  return  as  indorsed.) 
Dated  this  day  of  ,  19     . 

E.F., 
Sheriff  of  the  County  of 


1114 

Demand  on  I  hereby  require  you  to  within  8  days  from  the  service 

Sheriff  for  re-  hereof  (inclusive  of  the  day  of  such  service)  to  return  the 
^5)  '^^      writ  of  {fieri  facias)  issued  in  this  action. 

Dated  this  day  of  ,  A.D.  19     . 

Solicitor  for  the 


{Formal  parts:  see  No.  11.) 
1115 

Order  fo^  re-  jt  ig  ordered  that  the  Sheriff  of  the  County  of  ; 

(ij)  '    within  six  days  next  after  the  service  of  this  order  do  per- 

emptorily return  the  writ  of  {fieri  facias)  issued  herein. 

(a)  Con.  Rules,  1897,  Form  185. 

(6)  This  order  may  be  issued  on  praecipe;  see  Rule  885. 
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1116 

By  virtue  of  this  writ  to  me  directed  I  have  caused  to  be  Returns  by 
made  of  the  [goods  and  chattels  of  the  within  named  CD.]      ^^^  ' 
the  moneys  [or,  $  ],  and  interest  within  mentioned  ,.         .  . 

which  I  have  ready  before  the  Justices  of  His  Majesty  the 
King  at  the  day  and  place  within  mentioned  to  be  rendered 
to  the  said  A.B.  as  within  commanded. 

«  The  answer  of  ,  Esq., 

Sheriff. 


The  within  named  CD.  has  no  goods  or  chattels  in  my  {2)  Xtuia  bona. 
bailiwick  whereof  I  can  cause  to  be  made  the  moneys   [or,  (^' 
$  ]  and  interest  within  mentioned  or  any  part  there- 

of, as  I  am  within  commanded. 

The  answer  of  ,  Esq., 

Sheriff. 


By  virtue  of  this  writ  to  me  directed  I  have  caused  to  be  (3)  Fieri /eci 
made  the  goods  and  chattels  of  the  within  named  CD.  to  ^umi^tona  as 
the  value  of  $  ,  which  said  money  I  have  [paid  to  the  to  residue, 

within  named  A.B.  [or,  I  have  ready  before  the  Justices  of 
His  Majesty  the  King  at  the  day  and  place  within  mentioned 
to  be  rendered  to  the  said  A.B.]  :  And  I  further  certify  that 
the  said  CD.  hath  no  more  goods  or  chattels  in  my  bailiwick, 
whereof  I  can  cause  to  be  made  the  residue  of  the  within 
mentioned  moneys  [or,  $  ]  and  interest,  or  any  part 

thereof  as  I  am  within  commanded. 

The  answer  of  ,  Esq., 

Sheriff. 


By  virtue  of  this  writ  to  me  directed  I  have  caused  to  he  (4)  Fterijeci 
made  of  the  goods  and  chattels  of  the  within  named  CD.  pay£t^of'^ 
to  the  value  of  $  ;  $  part  whereof  I  have  paid  to  part  to  land- 

L.B.,  the  landlord  of  the  premises  on  which  the  said  goods  ^'^^^^°'^'"®"*°'^ 

coliGCtor  t(  )r 

and  chattels  were  seized  under  the  said  writ,  for  rent  (not  taxes, 
exceeding  one  year)  {d)   due  to  him  for  the  said  premises 
on  last;    [or,  $  (further)  part  whereof  I  have 

(c)  For  certificate  of  this  indorsement  when  the  writ  remains  in 
the  sheriff's  hands  as  to  land,  see  Form  No.  1113  and  Con.  Rule  883. 
id)  See  R.  S.  O.  1897,  c.  342,  s.  19. 


670 


PROCEEDINGS   TO    ENFORCE   JUDGMENTS   AND    ORDERS. 


(5)  Poundage   paid  to  the  collector  of  taxes  for  the  municipality  of 


retained 


for  taxes  due  from  the  said  C.D.^  ;  and  $  further 

part  whereof  I  have  retained  for  poundage,  officer's  fees,  costs 
of  levying,  and  other  my  expenses  of  the  execution ;  and  $ 
residue  thereof  I  have  paid  to  the  said  A.B.  [or,  I  have 
ready  before  the  Justices  of  His  Majesty  the  King  to  be 
rendered  to  the  said  A.B.,  as  within  commanded.  And  the 
said  CD.  hath  not  any  more  goods,  &c.  (as  in  the  preceding 
Form.)  * 


^sh  ^•ff'^h  ^"d  "^y  virtue  of  the  writ  to  me  directed,  I  have  taken  goods 
for  want  of  ^.nd  chattels  of  the  within  named  CD.  to  the  value  of 
buyers.  $  [or,  of  the  moneys  and  interest  within  mentioned]  ; 

which  said  goods  and  chattels  remain  in  my  hands  unsold  for 
want  of  buyers;  therefore  I  cannot  have  that  money  before 
the  Justices  of  His  Majesty  the  King,  at  the  day  and  place 
within  mentioned  as  I  am  within  commanded.  (//  the  value 
returned  he  less  than  the  amount  of  moneys  and  interest 
ordered  hy  the  writ  to  he  levied,  return  nulla  bona  for  the 
residue  as  in  the  preceding  form.) 


(6)  Part  sold 
and  rest  r^-- 
inaining  in 
Sheriff's 
hands  for 
want  of 
buyers. 


By  virtue  of  this  writ  to  me  directed  I  have  caused  to  be 
made  of  the  goods  and  chattels  of  the  within  named  CD. 
to  the  value  of  $  ,  and  have  exposed  them  for  sale  from 

day  to  day  and  have  thereof  sold  to  the  value  of  $  , 

which  money  I  have  ready  before  the  Justices  of  His  Majesty 
the  King  at  the  day  and  place  within  mentioned  to  be  ren- 
dered to  the  within  named  A.B.,  as  I  am  within  command- 
ed ;  and  the  residue  of  the  said  goods  and  chattels  remain  in 
my  hands  unsold  for  want  of  buyers.  (//  the  value  returned 
he  less  than  the  amount  ordered  hy  the  writ  to  he  levied,  re- 
turn nulla  hona  for  the  residue  as  in  the  preceding  form.) 


(Formal  parts:  see  No.  744.) 
HIT  ^  ^ 

Affidavit  for  j^  ^  soHcitor  for  the  above  named  [plaintiff], 

f..r  non-return  make  oath  and  say  as  follows : — 

an  Tns'ufficient        1-  I  did  on  the  day  of  ,  before  the  hour  of 

return.  o'clock  in  the  afternoon  serve  the  Sheriff  of  the  County 

of  ,  with  the  order  hereto  annexed  by  delivering 

to  and  leaving  with  [Mr.  ,  the  deputy  for  said  Sheriff. 
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or,  Mr.  ,  a  clerk  in  the  office  of  said  Sheriff,  at  his 

office  in  the  of  ,  a  true  copy  of  said  order,  at 

the  same  time  shewing  the  said  Mr.  ,  the  said  original 

order. 

2.  I  have  this  day  searched  \_or,  did  on  the  day 

of  search]  in  the  office  of  this  Honourable  Court, 

being  the  proper  office  in  that  behalf,  for  the  return  of  the 
writ  of  [fieri  facias]  in  the  said  order  mentioned,  but  the 
same  was  not  filed  in  the  said  office. 

Sworn,  &c. 


(Formal  parts:  as  in  No.  902.) 

1118 

1.  It  is  ordered  that  a  writ  of  attachment  issue  against  Order  for  au 
the  Sheriff  of  the  County  of  ,  for  his  contempt  in  not  agalnst'the 
returning  the  writ  of  fieri  facias  issued  in  this  action  pur- Sheriff, 
suant  to  the  said  order  of  the  day  of 

2.  And  it  is  further  ordered  that  the  said  Sheriff  do  pay 
to  the  his  costs  of  the  demand  for  the  return  of  said 
writ  and  of  the  said  order  of  the  day  of  ,  and  the 
costs  of  this  motion  (as  may  he  ordered). 


(Title,  &c.,  as  in  No.  1064.) 
Edward  the  Seventh,  &c.  Writ  of  at- 

m  /-M  f    T      /s         L        f  tachment 

To  ,  Coroner  of  the  County  of  ,  against 

Greeting:  ^'^^"*- 

We  command  you  that  you  attach  ,  Esq., 

Sheriff  of  our  said  County,  notwithstanding  any  right  of 
place  he  is  in,  so  as  to  have  him  before  our  Justices  in  our 
High  Court  of  Justice  at  Toronto  immediately  after  the  re- 
ceipt hereof,  then  and  there  to  answer  to  us  as  well  touching 
a  contempt  against  us  in  not  returning  the^writ  of  fien 
facias  issued  pursuant  to  an  order  made  in  this  action  in 
that  behalf  as  also  such  other  matters  as  shall  be  then  and 
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there  laid  to  his  charge.     And  hereof  fail  not  by  reason  of 
any  liberty,  and  bring  this  writ  with  you. 

Indorsement.     This  writ  was  issued,  &c.,  as  in  No.  1064. 


(Forms  may  he  framed  from  the  above  in  the  case  of  pro- 
ceedings against  Coroners  to  compel  the  return  of  writs 
directed  to  them.) 


1130 

Bill  "^^^^  To  all  persons  to  whom  these  presents  shall  come,  I,  , 

of  goods  Esquire,  Sheriff  of  the  of  send  Greeting. 

seized  under  a  n   t-t-      -mt    •     ,    ^  •,       <./>•/•• 

a.  fa.  Whereas  by  virtue  oi  His  Majesty  s  writ  or  fieri  facias 

issued  out  of  the  High  Court  of  Justice  for  Ontario  to  me 
directed  and  delivered  for  levying  on  the  goods  and  chattels 
and  lands  and  tenements  of  CD.,  $  which  A.B.  in  the 

said  Court  hath  recovered  against  him,  together  with  in- 
terest on  the  said  $  (as  in  the  writ),  as  by  the  said 
\Trit  will  more  fully  appear,  I  have  taken  into  my  hands  the 
several  goods  and  chattels  of  the  said  CD.  hereafter  men- 
tioned, that  is  to  say  (set  them  out  or  specify  them  in  a  schedule 
and  refer  to  it),  which  have  been  valued  and  appraised  at 
$  .  jSTow,  know  ye,  that  I,  the  said  (sheriff)  by 
virtue  of  the  said  writ  and  my  office,  and  for  and  in  con- 
sideration of  the  sum  of  $  to  me  in  hand  paid  by  the 
said  A.B.,  do  hereby  as  much  as  in  me  lieth  by  virtue  of  my 
said  office,  fully  and  absolutely  bargain,  sell  and  deliver  to 
the  said  A.B.  the  said  goods  and  chattels  to  have  and  to  hold 
for  his  own  proper  use  and  benefit  for  all  the  estate,  right, 
title  and  interest  of  the  said  CD.  therein  and  thereto. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal 
the  day  of  A.D.  19     . 

Signed,  sealed  and  delivered  in  presence  of 


CHAPTER  XVI. 
PROCEEDINGS  IN  AID  OF  EXECUTION. 
Section  I. — Examination  of  Judgment  Debtor,  &c. 
{Court  and  style  of  action:  as  in  No.  25.) 

Upon  the  application  of  the  I  ap-  Appointment 

point  day  next,  the  day  of  ,  19     ,  ation^'ora"" 

at  the  hour  of  o'clock        m.,  at  judgment 

in  the  of  ,  for  the  ex-<i«*^*°'- 

amination  before  me  viva  voce,  upon  oath  of  the 

above-named  defendant  as  to  any  and  what  debts 

are  due  and  owing  or  accruing  due  to  alone  or 

jointly  with  any  other  persons ;  and  also  touching  his 
estate  and  effects,  and  as  to  the  property  and  means  he  had 
[when  the  debt  or  liability  which  was  the  subject  of  this 
action  was  incurred  or  in  the  case  of  a  judgment  for  costs 
only,  at  the  time  of  the  commencement  of  this  action  or 
matter],  and  as  to  the  property  he  now  has  and  the  means 
he  still  has  of  discharging  the  said  judgment,  and  as  to  the 
disposal  he  may  have  made  of  any  property  [since  contract- 
ing such  debt  or  incurring  such  liability  or  in  the  case  of 
a  judgment  for  costs  only,  since  the  commencement  of  this 
action  or  matter]. 

Dated  at  the 


T  1-  .  ^^^^ 

In  the  matter  of  the  Revised  Statute  respecting  Assign- Appointment 
ments  and  Preferences  by  Insolvent  Persons.  forexamina- 

''  tion  of  a 

And  in  the  matter  of  an  assignment  for  the  benefit  of  £kof"I 
creditors  made  by  A.B.,  of  the  of  ,  mer- debtor  w*ho 

chant,  to  E.G.  of  the  of  assignee.  has  made  an 

assignment,  (a) 

Upon  the  application  of  the  above-named  'assignee  I  here- 
by appoint  ,  the  day  of  ,  19  ,  at 
the  hour  of  o'clock  in  the  noon,  at  my  chambers 
[or,  ofiice]  Number  Streeet  in  [the  City  of  Toronto,]  for 
the  examination  upon  oath  of  the  said  A.B.  -[or,  X.Y.,  a 

(o)  See  R.  S.  O.  1897  c.  147,  s.  34. 
F— 43 
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former  employee  of  the  said  A.B.,  or  as  the  case  may  be] 
touching  the  estate  and  effects  of  the  said  A.B.,  and  as  to  the 
property  and  means  he  had  when  the  earliest  of  the  debts  or 
liabilities  of  the  said  A.B.  existing  on  the         day  of  , 

the  date  of  the  assignment  herein  made  by  the  said  A.B.  was 
incurred,  and  as  to  the  property  he  the  said  A.B.  now  has 
and  the  means  he  still  has  of  discharging  his  debts  and  lia- 
bilities and  as  to  the  disposal  he  the  said  A.B.  has  made  of 
any  property  since  contracting  any  such  debt  or  liability,  and 
as  to  any  and  what  debts  are  owing  to  him,  the  said  A.B. 

Dated  the  day  of  ,  19     . 

Master;  or  Local  Master  of  the  Su- 
preme Court  of  Judicature  at  ; 
or  Local  Eegistrar;  Deputy  Clerk  of 
the  Crown ;  Special  Examiner ;  Judge 
of  the  County  Court  of  the  County 
of  ;  or  Official  Referee  as  the 
case  may  he  (a). 


1 1 2*1  (Formal  parts :  see  No.  744. ) 

^Pltca'tion  to        1-  By  a  judgment  [or,  order]  herein  dated  the  day 

examine  a        of  j  19     ,  the  (judgment  dMor)  recovered  [or. 

pioyeror'Jer-  was  ordered  to  pay  to  the  (execution  creditor)  forthwith  or 
son  to  whom  a  as  may  te  the  case],  the  sum  of  $ 

transfer  of  •       •    j  i. 

property  has  2.  A  wplt  of  fi.  fa.  was  issued  under  the  said  judgment 

Rukm^"       [or,  order]  directed  to  the  Sheriff  of  the  of  , 

in  which  the  (judgment  debtor)  resides  requiring 

the  said  Sheriff  to  levy  the  said  sum  of  $  (as  may 

be  the  case). 

3.  The  said  Sheriff  has  informed  me  by  letter  that  the 

(judgment  debtor)  has  no  goods  and  chattels  in 
the  said  Sheriff's  bailiwick,  and  that  if  required  to  make  a 
return  to  the  said  writ  he  will  be  compeled  to  make  a  return  of 
nulla  bona:  and  the  said  execution  is  still  in  the  hands  of  the 
said  Sheriff  wholly  unsatisfied,  and  no  part  of  the  said  sum 
of  $  has  been  paid  (or  as  the  case  may  be). 

4.  A.B.,  of  ,  who  resides  at  ,  is  [or, 
was  formerly]  in  the  employ  of  the  (judgment 
debtor),  as  his  [book-keeper],  and  has  I  verily  belieye  know- 
ledge of  the  property  and  means  which  the                (judgment 

(o)  See  R.  S.  O.  1897  c.  147,  s.  34. 
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debtor  had  [when  the  debt  {or,  liability)  which  was  the  sub- 
ject of  this  action  was  incurred  {or  in  the  case  of  a  judgment 
or  order  for  costs  only  at  the  time  of  the  commencement  of 
this  action],  and  as  to  the  property  or  means  he  still  has  of 
discharging  the  said  judgment  [or  order]  [if  so,  and  as  to  the 
disposal  he  has  made  of  any  property  since  contracting  the 
debt  or  incurring  the  liability,  and  as  to  any  and  what  debts 
are  owing  to  him.] 

Or,  4.  On  or  about  the  day  of  ('&),  the  said 

{judgment  debtor)  transferred  {mentioning  property  trans- 
ferred exigible  under  execution)  to  CD.  [or,  the  X.Y.  Co., 
mentioning  the  circumstances^. 

5.  Shew  any  reasons  ivhy  the  examination  of  the  person 
will  be  preferable  or  necessary  in  addition  to  that  of  the 
judgment  debtor  himself. 


{May  be  framed  from  Kos.  1121  and  1123.)  Apjotont 

under  the 

foregoing 

order. 

{Formal  parts:  see  No.  403.) 

1125 

on  behalf  of  the  {creditor)  for  an  order  that  a  writ  of  capias  Notice  of 
ad  satisfaciendum  against  the  defendant  to  satisfy  the  sum  motion  to 

n  a,  jiixr  1  1  ^   a,  n      commit  debtor 

01  $  tor  debt  [or,  damages]  and  $  lor  for  non- 

costs  may  issue  out  of  this  Honourable  Court,  directed  to  the  attendance,  or 
Sheriff  of  the  County  of  ,  [or,  that  the  {debtor)  answer? 0*°'^ 

be  committed  to  close  custody  or,  that  the  {debtor)  be  for  concealing 
committed  to  the  common  gaol  of  the  said  county,  for  such°^^y^\"|  j^jg 
period    not    exceeding    twelve    months,    as    may    seem    fit  property,  &c. 

]  on  the  ground  that  [without  sufficient  excuse  he  ^"^ 
did  not  attend  to  be  examined  as  a  judgment  debtor  herein, 
or,  upon  his  examination  as  a  judgment  debtor  had  before 
A.B.,  Esquire,  the  of  this  Court  at  ,  the 

said  {dMor)  did  not  make  satisfactory  answers,  or,  refused 
to  disclose  his  property  or  his  transactions  respecting  the 
same  in  the  following  particulars  that  is  to  say  {state  con- 
cisely the  particulars  in  ivhich  the  debtor's  answers  are  alleged 
to  be  unsatisfactory,  or  he  failed  to  disclose  his  property  or 


(6)  This  date  must  be  subsequent  to  the  date  when  the  liability 
or  debt  which  was  the  subject  of  the  action  was  incurred  or,  where 
the  judgment  or  order  is  for  costs  only  since  the  commencement  of 
cause  or  matter.     See  Rule  903. 

(c)  Rule  907. 
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transactions.  [Or,  it  appeared  upon  his  examination  before 
A.B.,  Esquire,  as  a  judgment  debtor,  that  the  said  (debtor) 
had  concealed  or,  made  away  with  (specify  the  properly)  being 
the  property  of  the  said  (debtor)  in  order  to  defeat  or  de- 
fraud his  creditors  or  some  of  them.]  And  take  notice,  ((&c., 
as  in  No.  403.) 

It  must  be  shewn  on  the  application  in  what  County  the 
debtor  resides  and  if  necessary  an  affidavit  shewing  Ihat  fact 
must  be  filed,  and  when  the  motion  is  to  conindt  for  non- 
attendance,  due  proof  of  service  of  the  appointment  and  order, 
if  any,  must  be  adduced. 


mit  debtor. 


(Formal  parts:  see  No.  902.) 
1126 

Order  to  com-  It  is  ordered  that  the  plaintiff  be  at  liberty  to  issue  out  of 
this  Court  a  writ  and  one  or  more  concurrent  writs  of  capias 
ad  satisfaciendum  upon  the  judgment  recovered  in  this  action 
directed  to  the  Sheriff  of  the  County  of  ,   (  and  to  the 

Sheriffs  of  such  other  County  or  Counties  as  may  be  named 
in  the  said  concurrent  writ  or  writs)  requiring  such  Sheriff 
[or,  that  a  writ  of  attachment  do  issue  directed  to  the  Sheriff 
of  the  County  in  which  the  said  (debtor)  may  be  found  re- 
quiring the  said  Sheriff]  to  take  the  said  (debtor)  into  his 
custody,  and  to  commit  him  to  the  common  gaol  of  his  said 
County  for  the  space  of  months  for  that,  (here  state 

shortly  the  ground  upon  which  the  debtor  is  committed) . 


(Formal  parts:  as  in  No.  902.) 

P^damt°to ^  Upon  the  application  of  the  above-named  plaintiff  for  an 

attend  for  re-  Order  to  commit  the  defendant  to  the  common  gaol 

examination     of  the  County  of  ,  for  unsatisfactory  answers  upon  his 

debtor.  ^^^^  examination  as  a  judgment  debtor,  upon  reading  the  exa- 
mination, &c.,  &c.,  and  upon  hearing  what  was  alleged  by 
counsel  for 

1.  It  is  ordered  that  the  said  defendant  do  at 

own  expense  and  without  payment  of  further  conduct  money 
attend  before  at  such  time  and  place  as  he  shall 

appoint,  and  submit  to  be  further  examined  upon  oath  as  to 
any  and  what  debts  are  due  and  owing  or  accruing  due  to  said 
defendant  alone  or  jointly  with  any  other  person  or  persons, 
and  touching  ^ate  and  effects,  and  as  to  the  property 
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and  means  had  when  the  debt  or  liability  (which  was  the 
subject  of  this  action  and  for  which  judgment  has  been  ob- 
tained against  )  was  incurred,  and  as  to  the  property 
the  defendant  now  has  or  is  interested  in,  and  the  means 
still  has  of  discharging  the  said  judgment,  and  as  to  the  dis- 
posal may  have  made  of  any  property  since  contracting 
such  debt  or  incurring  such  liability. 

2.  And  it  is  further  ordered  that  the  defendant  do  pay 
to  the  plaintiff  costs  of  the  said  examination  already 
had  and  of  this  motion  forthwith  after  taxation  thereof. 

3.  And  the  further  consideration  of  this  application  is 
hereby  reserved  until  after  such  further  examination  shall 
have  been  had;  liberty  being  given  to  the  plaintiff  then  to 
resume  this  application  to  commit. 


Section  II. — Attachment  of  Debts. 
Affidavit  in  support  of  Garnishee  Order.     {Rule  911.) 


113^ 


In  the  High  Court  of  Justice.  Affidavit  for 

°  attaching 

Between  Judgment  Creditor,  order,    (a) 

and 
Judgment  Debtor. 

I,  of  the  above-named  judgment  creditor  [or, 

solicitor  for  the  above-named  judgment  creditor^  or  as  the 
case  may  he]  make  oath  and  say  as  follows: 

1.  By  a  judgment  of  the  Court  given  in  this  action,  and 
dated  the  day  of  ,  19  ,  it  was  adjudged  that  I  [or, 
the  above-named  judgment  creditor!  should  recover  against 
the  above-named  judgment  debtor  the  sum  of  $  , 
and  costs  to  be  taxed,  and  the  said  costs  were  by  a  taxing 
officer's  certificate  dated  the  day  of  19  ,  allowed 
at  $       . 

2.  The  said  still  remains  unsatisfied  to  the  extent 
of        and  interest  amounting  to  $ 

3.  {Name,  address,  and  description  of  garnishee)  is 
indebted  to  the  judgment  debtor  in  the  sum  of  $        or 

thereabouts.  ^ 

4.  The  said  {insert  name  of  garnishee)  is  within  Ontario, 
(a)  Con.  Rules  1897,  Form  23. 
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[Where  the  garnishee  is  not  within  Ontario  the  affidavit 
must  shew  circumstances  ivhich  would  justify  the  mahing  of 
an  order  for  service  of  a  writ  of  summons  out  of  Ontario.] 

Sworn,  &c. 

Con.  Rules,  1888,  Form  61. 


^    ^^  Garnishee  Order  {Attaching  Belts).     {Rule  911.) 

Garnishee  -r      ,^       tt-    ^     r^ 

order  (attach-  In  the  High  Court  01  Justice. 


ing  debts)  (a) 


The  Master  in  Chambers  {or  as  may  he). 

[Date.] 

y  Between  Judgment  Creditor, 

and 
Judgment  Debtor, 

Garnishee. 

1.  Upon  the  application  of  ,  and  upon  reading  the 
affidavit  of  filed,  and  upon  hearing  the  solicitor  [or, 
counsel]  for 

2.  It  is  ordered  that  all  debts  owing  or  accruing  due  from 
the  above-named  garnishee  to  the  above-named  judgment 
debtor  be  attached  to  answer  a  judgment  recovered  against 
the  said  judgment  debtor  by  the  above-named  judgment  cre- 
ditor in  the  High  Court  of  Justice  on  the  day  of  , 
19  ,  for  the  sum  of  $  ,  on  which  judgment  the  said  sura 
of  $          ,  remains  due  and  unpaid. 

3.  And  it  is  further  ordered  that  the  said  garnishee  at- 
tend before  the  in  Chambers  {or  as  the  case  may  be)  on 

day  the  day  of  ,  19     ,  at  o'clock  in  the 

noon,  on  an  application  by  the  said  judgment  creditor, 

that  the  said  garnishee  pay  to  the  said  judgment  creditor  the 

debt  due  from  him  to  the  said  judgment  debtor,  or  so  much 

thereof  as  may  be  sufficient  to  satisfy  the  judgment.  ('&) 

4.  And  it  is  further  ordered  that  the  costs  of  this  applica- 
tion be 

See  Con.  Rules,  1888,  Form  142. 

(a)  Con.  Rules,  1897,  Form  125. 

(6)  Where  the  garnishee  is  within  the  jurisdiction  a  prefei'able 
form  of  this  clause  which  may  be  included  in  the  attaching  order  or 
made  on  a  separate  application  would  be  as  follows: 

3.  And  it  is  further  ordered  that  the  said  garnishee  do  attend 
before  (state  before  whom  and  time  and  place)  or  as  soon  there- 
after as  the  motion  can  be  heard  to  show  cause  why  he  should  not 
be  ordered  to  pay  to  the  said  judgment  creditor,  &c.,  conclude  as 
above. 
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Notice  of  Garnishee  Order,  ihi  lieu  of  Order,  to  he  c^iven  out  of 
Ontario.     (Rule  911.) 

H30 

In  the  High  Court  of  Justice.  Notice  of 

Between — A.B.,  Judgment  Creditor,  order  to  be 

and  served  out  of 

CD.,  Judgment  Debtor,      °"*^"°-    <'^> 
E.F.,  Garnishee. 

To  E.F.,  of 

Take  notice  that  an  order  has  been  obtained  attaching  all 
debts  owing  or  accruing  due  from  you  to  the  above-named 
judgment  debtor,  to  answer  a  judgment  recovered  against  the 
said  judgment  debtor  by  the  above-named  judgment  creditor 
in  the  High  Court  of  Justice,  on  the  day  of  19     , 

for  the  sum  of  $  ,  on  which  judgment  the  sum  of  $ 

remains  due  and  unpaid. 

And  take  further  notice  that  an  order  has  also  been  ob- 
tained appointing  the  day  of  ,19  ,  at  o'clock  in 
the  forenoon,  for  the  making  of  an  application  before 
at  by  the  said  judgment  creditor,  for  a  further  order  that 
you  pay  to  the  said  judgment  creditor  the  debt  due  to  the  said 
judgment  debtor  from  you,  or  so  much  thereof  as  may  be  suffi- 
cient to  satisfy  the  said  judgment;  and  an  application  wall 
be  made  accordingly,  and  if  you  do  not  attend  on  the  return 
of  the  said  motion  an  order  may  be  made  in  your  absence. 

Dated  at  the  day  of  19     . 

(Signed)     A.B.,  of  &c.,  the  above- 

named  Judgment  Creditor,  or 
X.Y.,  of  &c..  Solicitor  for 

the  said  A.B. 


Garnishee  Order  (Final) . 

1131. 

In  the  High  Court  of  Justice.  pj^^l  ^^^^^ 

The  Master  in  Chambers  (or  as  may  he).  against gar- 

\  ^        '  mshee.     (rf) 

(Date.) 
Between  Judgment  Creditor, 

and 

Judgment  Debtor, 
and 
Garnishee, 

1.  Upon  the  application  of  ,  and  upoft  reading  the 

affidavit  of  filed,  and  the  order  herein  dated  the 

(«)  Con.  Rules,  1897,  Form  126. 
(d)  Con.  Rules,  1897,  Form  127. 


680  PROCEEDINGS   IN   AID   OF   EXECUTION. 

day  of  ,  19     J  whereby  it  was  ordered  that  all  debts  ow- 

ing or  accruing  due  from  the  above-named  garnishee  to  the 
above-named  judgment  debtor  should  be  attached  to  answer 
a  judgment  recovered  against  the  said  judgment  debtor  by  the 
above-named  judgment  creditor  in  the  High  Court  of  Jus- 
tice on  the  day  of  ,  19  ,  for  the  sum  of  $  , 
on  which  judgment  the  said  sum  of  $  remained  due  and 
unpaid,  and  upon  hearing  the  solicitor  [or,  coimsel]  for 

2,  It  is  ordered  that  the  said  garnishee  do  forthwith  pay 
the  said  judgment  creditor  the  debt  due  from  him  to  the 
said  judgment  debtor  [or,  so  much  thereof  as  may  be  suffi- 
cient to  satisfy  the  judgment  debt.]  [Or,  that  the  said  at- 
taching order  be  and  the  same  is  hereby  rescinded,  or  as  may 
te  ordered]. 

3.  And  it  is  further  ordered  that  the  costs  of  this  applica- 
tion be 

See  Con.  Eules,  1888,  Form  143. 


(Formal  parts:  as  in  No.  902.) 
1182 

2sue,'"gar-  ■"••  •"-*  ^^  Ordered  that  the  judgment  creditor  and  the  gar- 

nishee disput-  nishee  proceed  to  the  trial  of  an  issue  wherein  the  said  judg- 
bifity^^^^  ment  creditor  shall  be  plaintiff  and  the  said  garnishee  shall 
be  defendant,  and  the  question  to  be  tried  therein  shall  be 
whether  the  said  garnishee  was  indebted  to  the  judgment 
debtor  in  any  and  what  amount  at  the  time  of  the  service  of 
the  attaching  order  herein. 

2.  And  it  is  further  ordered  that  the  said  issue  be  pre- 
pared by  the  said  judgment  creditor  and  delivered  to  the  de- 
fendant therein  in  [ten]  days,  and  that  the  said  defendant 
do  return  the  same  within  [seven]  days  thereafter. 

3.  And  it  is  further  ordered  that  the  said  issue  shall  be 
tried  at 

4.  And  it  is  further  ordered  that  the  question  of  costs  and 
all  further  questions  be  reserved  until  after  the  trial  of  the 
said  issue  to  be  disposed  of  by  the  Judge  at  the  trial  of  the 
said  issue  or  in  Chambers. 


ATTACHMENT   OF   DEBTS.  681 

(Formal  parts:  as  in  No.  902.) 

1183 

1.  It  is  ordered  that  the  above-named  claimant  and  the  j^^^a^hlrd"*^ 
said  judgment  creditor  and  garnishee  attend  before  the  Mas-  party  to  state 
ter  in  Chambers  at  (or  as  the  case  may  he),  and  state  the  ^^  ^^^^^  °L) 

nature  and  particulars  of  their  respective  claims  and  main- 
tain or  relinquish  the  same  and  abide  by  such  order  as  may 
be  made  herein. 


{Formal  parts:  as  in  No.  902.) 

1134 

1.  It  is  ordered  that  the  said  claimant  and  iudgment  P'"<^^''J°'''''" 
creditor  do  proceed  to  the  trial  of  an  issue  wherein  the  claim-  claimant  and 
ant  shall  be  plaintiff  and  the  judgment  creditor  defendant,  j^udgment 
and  that  the  question  therein  to  be  tried  shall  be  whether  at  ^ 

the  time  of  the  service  of  the  attaching  order  herein  dated 
the  day  of  the  sum  sought  to  be  attached,  or  any  part 
thereof,  was  the  property  of  the  claimant  as  against  the 
judgment  creditor. 

2.  And  it  is  further  ordered  (as  in  No.  1132). 


1135 

In  the  High  Court  of  Justice.  Garnishee 

issue. 

Between — A.B.  (Judgment  Creditor),  Plaintiff, 
and 
E.F.  {Garnishee),  Defendant. 

The  plaintiff  affirms  and  the  defendant  denies  that  the 
defendant  was  indebted  to  CD.  of  the  of  {address 

and  description  of  judgment  debtor)  in  the  sum  of  $  , 
or  some  other  sum  at  the  time  of  the  service  on  the  defendant 
of  the  attaching  order  dated  the  day  of  .  19     ,  is- 

sued in  an  action  in  this  Court  (or  as  the  case  may  he)  in 
which  the  above-named  plaintiff  is  plaintiff  and  the  said  C.D. 
is  defendant. 


(a)  See  Rule  920. 
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And  it  has  been  ordered  by  the  Master  in  Chambers  that 
the  said  issue  shall  be  tried  by  [a  jury  at  the  Town  of  ]. 

Therefore  [let  a  jury  come  or  let  the  said  question  be 
tried  accordingly]. 

Delivered  this            day  of  ,  19     ,  pursuant  to  the 

order  in  the  said  action  dated  the  day  of          ,19     ,  by 

of  the              of            in  the  County  of            solicitor 
for  the  above-named  plaintiff. 


1136  See  No.  1068. 

Fi.  Fa.  against 
a  garnishee. 


(Formal  parts:  as  in  No.  403.) 
113T 

Notice  of  mo-         YoT  an  order  that  be  appointed  receiver  on  the  usual 

ceiver  where  terms  of  the  Said  (judgment  debtor's)  share  of  the  profits 
the  judgment  whether  already  declared  or  accruing,  and  of  any  other  mon- 
mem^ro^  the  ^J^  which  may  be  coming  to  the  said  (judgment  deUor)  in 
firm.  respect  to  the  said  partnership. 


CHAPTEE   XVII. 

APPEALS. 

Section  t. — Motions  for  Leave  to  Appeal^  to  Stay  Pro- 
ceedings^ &c. 

(Formal  parts:  see  No.  403.) 

on  behalf  of  the  (defendant)  for  an  order  extending  the  time  „  M^.* 
for  appealing  to  the  Divisional  Court  [or,  to  the  Court  of  tion  extending 
Appeal]  from  the  judgment  [or,  order]  pronounced  herein  the  time  for 
by  [the  Master  in  Chambers  or  the  Hon.  Mr.  Justice  appealing.  («) 

or  as  the  case  may  be]  on  the  day  of  ,  19     ,  on  the 

grounds  that  (state  the  grounds). 


(Formal  parts:  see  No.  744.) 

-  1139 

1.  Shew  state  of  cause.  Affidavit  in 

2.  Explain  why  motion  was  not  made  within  the  usual^^^^^^^' 
time,  and  explain  any  other  delay  which  m/iy  have  arisen.  ('&) 

3.  Shew  how  applicant  will  he  prejudiced  if  deprived  of 
opportunity  of  moving  against  or  appealing  from  the  judg- 
ment or  order. 

4.  Shew,  if  possible,  that  the  other  side  will  not  be  pre- 
judiced by  the  delay. 

5.  Shew  in  what  respects  the  judgment  or  order  is  con- 
ceived to  be  erroneous,  and  that  applicant  has  good  ground 
for  moving  or  appealing. 


(Formal  parts:  see  No.  403.) 

on  behalf  of  the  [defendant  C.D.I  for  an  order  staying  all      ^*^^ 
further  proceedings  under  the  judgment  [or,  order]    made  tion  to  sta^° 
in  this  cause  on  the  day  of  last,  pending  the  appeal  proceedings 

from  the  said  judgment.     And  take  notice  (£c.,  as  in  Form  ap^aHrom 

No.  403).  "  judgm  nt, 

(a)  See  Rule  42,  par.  3. 

(6)  The  affidavit  should,  if  ]50ssible,  shew  a  bond  fide  intention 
to  appeal  entertained  while  the  time  for  appealing  had  not  elapsed, 
and  a  suspension  of  further  proceedings  by  reason  of  special  circum- 
stances :   Smith  V.   Hunt, 1902,  5  O.  L.  R.  97. 
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1141 

Affidavit  in 
support . 


(Formal  parts:  see  No.  744.) 

1.  Shew  state  of  cause. 

2.  Shew  that  applicant  intends  to  and  will  prosecute  the 
appeal,  and  that  application  is  made  hona  fide  and  not  for 
delay. 


1143 


(Formal  parts:  see  No.  403.) 


Notice  of  mo-  q^  behalf  of  the  [plaintiff]  for  an  order  giving  him  liberty- 


dated  the 
notwithstanding 


to  appeal  from  to  appeal  from  the  report  of  the  Master  at 

Master's  re-      day  of        ,  and  filed  on  the  day  of 

^^  '  that  the  same  has  become  confirmed,  on  the  grounds  set  forth 

in  the  schedule  hereto  annexed,  [or,  on  the  following  grounds 
stating  the  grounds  of  appeal].  And  take  notice  (£c.,  as  in 
Form  No.  403). 


1143 

Affidavit  in 
support. 


(Formal  parts:  see  No.  744.) 

1.  Shew  state  of  cause. 

2.  Explain  why  appeal  not  commenced  before  confirma- 
tion of  report,  and  also  explain  any  delay  tvhich  may  have 
arisen  in  making  application,  (a) 

3.  Verify  grounds  of  appeal  alleged  in  the  notice  of 
motion. 


Section  II. — Appeals  from  Orders  in  Chambers. 
11J.J.  (Formal  parts:  as  in  No.  403.) 

tion^on°appeal  ^J  ^'^J  ^f  appeal  from  the  order  herein  of  the  [Master  in 
from  an  officer  Chambers  or  local  Judge  for  the  County  of  in  Chambers 

in  <  'hambers.     ^^,  ^^  ^^^  ^^^^  ^^^  j^j  ^^^^^  ^^^  ^^^  ^f  ,  19      ,  and  to 

reverse  the  same,  and  for  an  order  that  (indicating  the  order 
desired) ;  or  to  vary  the  same  by  (indicating  the  variation  de- 
sired) ;  or  for  such  other  order  as  may  seem  just. 

And  take  notice,  &c.  (as  in  No.  403.) 


{'^ 


(a)  See  note   (6)   on  p.  683. 
(6)  See  Rule  767. 
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{May  he  framed  from  the  'preceding  form.) 

1145 

{It   is    expedient,    though   not    absolutely   necessary,   to  Notice  of  ap- 

shortly  state  the  grounds  of  appeal,  thus:     Upon,  amongst {jgp^o/°"j^Jge 

others,  the  grounds  following,  viz.:  (1),  (2),  &c.,  and  upon i>«  Chambers. 

other  grounds  appearing  in  the  affidavits  and  papers  filed).     ^'^' 


Section   III. — Appeals  fro]\i  Eeports   of  Masters  and 
,  Eeferees. 

{Formal  parts:  as  in  No.  400.)  1146 

Notice  of  ap- 

by  way  of  appeal  from  the  report  of  the  Master  of  the  ^'^-^^l^uTs!' 
preme  Court  of  Judicature  at  dated  the        day  of         Master  or 

and  filed  the  day  of  10     ,  upon  the  grounds  follow- R«'f'^''ee.    (d) 

ing,  viz. : 

(1)  Because  the  said  Master  has  found,  &c.,  whereas, 
&c. 

(2)  And  because  the  said  Master  should  not,  &c. 

(3)  And  because,  &c. 

{Setting  out  clearly  and  concisely  the  several  grounds 
of  appeal.) 

And  take  notice  that  upon  and  in  support  of  such  appeal 
will  be  read  the  pleadings  and  judgment  herein,  the  said 
report  and  the  affidavits,  depositions  and  other  proceedings 
filed  and  taken  in  the  office  of  the  said  Master  upon  the 
reference  to  him  herein  {as  may  he  necessary). 

Dated  the  day  of  A.D.  19     . 

A.B. 
Solicitor  for  the 
To  CD., 

Solicitor  for  the 


Section  IV. — Appeals  from  Taxations  of  Costs. 

{Formal  parts:  as  in  No.  403.) 

By  way  of  appeal  from  the  certificate  of  one  of  the  taxing  ?"*'?®  wa"°of 
officers  of  the  Supreme  Court  of  Judicature  dated,  the  appeal  from  a 

day  of  ,  19     ,  on  the  taxation  of  the  costs  of  the  taxing:  officer. 

(o)  See  Rule  777,  and  Form  400. 

(d)  See  Rules  769-771. 

(e)  See  Rule  774. 


QH^ 
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under  the  judgment  [01;  order]  herein  dated  the  day 

of  ,  19  ,  on  the  grounds  following  {stating  them)  ;  [or  on 
the  grounds  set  forth  in  the  objections  to  the  ruling  of  the 
said  taxing  officer  brought  in  before  him  on  the  said  taxa- 
tion] and  for  such  order  in  respect  to  the  premises  as  may  be 
just. 

And  take  notice,  &c.  (as  in  No.  403.) 


1148 

Order  on  an 
appeal  from  a 
local  taxing 
otficer  refer- 
ring the  bill 
for  revision 
and  report  to 


(Formal  parts:  see  No.  903.) 


It  is  ordered  that  the  said  bill  be  and  the  same  is  hereby 
referred  to  Mr.  one  of  the  taxing  officers  at  Toronto  for 

revision  and  report  upon  the  items  therein  in  question 
upon  this  motion,  and  that  this  motion  do  stand  adjourned 
until  the  first  day  on  which  a  Judge  sits  in  Chambers  after 
at'Torwito.  ^^^  ^^®  ^^^®  ^'f  the  certificate  of  the  said  taxing  officer  as  to  the 
matters  hereby  referred  to  him. 


Section  V. — Appeals  to  Divisional  Courts  from  Judg- 
ments OR  Orders  of  the  High  Court. 


1141> 

Notice  of  mo- 
tion against  a 
verdict  or  for 
a  new  trial. 


(Formal  parts:  see  No.  400.) 

Take  notice  that  a  motion  will  be  made  at  the  next 
sittings  of  a  Divisional  Court  (commencing  on  or  about  ) 
at  Osgoode  Hall,  Toronto,  on  behalf  of  the  [plaintiff]  to  set 
aside  the  judgment  pronounced  herein  by  the  Hon.  Mr. 
Jifstice  at  the  trial  of  this  action,  dated 

the  day  of  ,  19     ,  and  for  judgment  herein 

for  the  [plaintiff]  or  for  a  new  trial,  on,  amongst  others,  the 
grounds  following : 

(1)  That  the  learned  Judge  at  the  trial  erroneously 
rejected  [or,  admitted]  the  evidence  of 

[Or,  Where  the  trial  was  hy  jury:  (1)  That  the  learned 
Judge  at  the  trial  misdirected  the  jury  in  [stating  how']. 

(2)  [In  the  case  of  a  nonsuit:  That  there  was  ample 
evidence  in  support  of  the  plaintiff's  claim,  and  the  learned 
Judge's  ruling  to  the  contrary  was  erroneous]. 

(3)  That  the  said  judgment  was  contrary  to  the  evid- 
ence, [or  against  the  weight  of  evidence]. 
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[Or  where  the  trial  was  by  jury:  (3)  That  the  find- 
ing of  the  jury  (or,  the  finding  of  tiie  jury  upon  the 
question,  &c.,  as  may  be  the  case),  was  contrary  to  the 
evidence  or  against  the  weight  of  evidence,  and  contrary 
to  the  direction  of  the  Judge  and  perverse]. 


(Formal  parts:  see  No.  400.)  iirtrt 

Take  notice  that  upon  the  hearing  of  the   [plaintiff's]  Notice  of 
appeal  from  the  [judgment  pronounced  at  the  trial  of  this  "y'°y^°"j.^^gg 
action  on  the  day  of  last]  the  [defendant]  will  contend  appeal  (a). 

and  insist  that  the  said  [judgment]  should  be  vacated,  and 
that  [this  action  should  be  ordered  to  be  dismissed  with  costs 
to  be  paid  by  the  plaintiff  to  the  defendant]  and  that  the 
[plaintiff]  should  be  ordered  to  pay  the  costs  of  this  motion, 
and  further  take  notice  that  the  [defendant]  will  not  prose- 
cute this  cross-appeal  unless  the  [plaintiff's]  appeal  is  pro- 
ceeded with,  (a) 


(Formal  parts:  as  in  No.  400.) 


1151 


for  an  order  setting  aside  the  order  pronounced  herein  by  Notice  of 
the  Hon.  Mr.  Justice  dated  the  day  of         ,  19     ,  way'of  appeal 

granting  an  injunction  restraining  the  defendant  from   (as  fro"'  an  order 
may  be  the  case)  and  for  an  order  dismissing  the  motion '°  °^"'^'^"  ^^' 
made  for  the  said  order  on,  amongst  others,  the  grounds  fol- 
lowing (statin ff  them-). 


Section  VI. — County  Court  Appeals. 

1153 

In  the  County  Court  of  the  County  of  Certificate  of 

County  Judge 

Between— A. 5.,  Plaintiff,      (")■ 
and 
CD.,  Defendant. 

I,  [senior]  Judge  of  the  County  Court  of  the 

County  of  pursuant  to  section  55  of  "  The  County 

Courts  Act,"  and    Consolidated   Eule   793    of   the  JRules  of 


(a)  Where  the  cross  appeal  is  intended  to  be  argued  whether  the 
opposite  party's  appeal  is  argued  or  not,  the  form  of  the  notice  of 
motion  should  follow  the  preceding  form. 

(h)  See  R.  S.  O.  1897  c.  51,  s.  75  (1). 

(c)  See  R.  S.  O.  1897  c.  55,  s.  55,  and  Rule  793. 
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the  Supreme  Court  of  Judicature,  at  the  request  of  the 
and  for  the  purposes  of  an  appeal  by  him  from  the  judgment 
pronounced  [or,  order  made]  by  me  herein  dated  the 
day  of  ,  19     ,  hereby  certify  that  annexed  hereto  are 

the  following  papers  and  documents,  viz. : 

1.  The  original  pleadings  in  this  action. 

2.  Any  notices  of  motion  and  orders  affecting  the  ques- 
tions raised  by  the  appeal,  (a) 

3.  The  judgment  [or,  order]   appealed  from  dated,  &c., 

4.  My  written  opinion  or  reasons  for  pronouncing  the  said 
judgment  [or,  making  the  said  order], 

5.  Where  a  trial  has  been  had:  The  notes  taken  at  the  trial 
by  me  [or,  a  stenographer]  of  the  evidence  and  of  any  ob- 
jections and  exceptions  thereto  and  of  the  rejection  of  any 
evidence  [and  of  my  charge  to  the  jury  where  the  trial  was 
hy  jury]. 

6.  The  exhibits  put  in  at  the  trial; 

which  said  papers  and  documents  constitute  in  my  opinion 
all  the  papers  and  documents  in  this  action  affecting  the 
questions  raised  by  the  said  appeal  and  necessary  for  the  full 
understanding  thereof. 

Dated  this  day  of  19     . 

x.r.. 

Judge  of  the  County  Court 
of 


appeal . 
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Reasons  of  (These  are  not  absolutely  necessary  hut  are  useful  and 

may  he  according  to  the  form  of  reasons  on  an  appeal  vn  a 
High  Court  case  to  the  Court  of  Appeal:  See  No.  1157). 
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Notice  of  hear-  In  the  High  Cotirt  of  Justice. 

In  the  matter  of  an  appeal  from  the  County  Court  of  the 
County  of 

Between — A.B.,  Plaintiff, 
and 
CD.,  Defendant. 
Take  notice  that  the  appeal  of  the  above-named  [plain- 
tiff] from  the  judgment  herein  dated  the       day  of      ,  19     , 

(a)  See  Rule  793. 
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will  be  heard  at  the  sittings  of  the  Divisional  Court  which 
commence  on  Monday  the  day  of  ,  19     . 

To  Solicitor  for  the  [plaintiff]. 

Solicitor  for  the  [defendant]. 


Section  YII. — Appeals  to  the  Coukt  of  Appeal, 

Notice  of  intention  to  appeal  to  Court  of  Appeal.    {Rule  799.) 

In  the  High  Court  of  Justice.  Notice  of 

appeal  {a) 

Between — A  .B.,  ( Eespondent ) , 

Plaintiff, 
and 
CD.,   (Appellant), 

Defendant.  (&) 

Take  notice  that  CD.,  the  above-named  appellant,  intends 
to  appeal  and  hereby  appeals  from  the  [judgment,  or  order] 
pronounced  in  this  action  by  the  Divisional  Court  of  the 
High  Court  of  Justice  [or,  by  the  Hon.  Mr.  Justice  ] 

on  the  day  of  ?  19     ?  Vhereby  {stating  shortly 

the  effect  of  the  judgment,  &c.,  appealed  from). 

Dated,  &c. 

Y  Z. 

Solicitor  for  CD. 


(Style  of  cause:  as  in  No.  1155.) 

Statement  of  Case.  Draft  case  for 

This  is  an  appeal  from  the  judgment  of  the  Hon.  Mr.  ^pp®*  ^*'' 
Justice  ,  pronounced  on  the  day  of  ,  19     . 

The  plaintiff  brought  this  axjtion    (stating  concisely  the 
nature  of  the  question  raised  in  the  action). 

The  reasons  for  the  decision  of  the  Hon.  Mr.  Justice 
appear  in  his  written  judgment. 

(a)  Con.  Rules,  1897,  Form  68. 
(6)  As  to  the  style  of  cause,  see  Rule  814. 
(c)  See  Rule  801    (2). 
F— 44 
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The  action  was  dismissed  with  costs  and  the  plaintiff  ap- 
peals therefrom,  and  claims  (as  may  he  necessary  in  the  cir- 
cumstances of  the  case). 

Pleadings. 

It  is  proposed  to  set  out  copies  of  the  pleadings  in  full. 
(Otherwise  a  statement  of  the  pleadings  should  be  set  out 
such  as  is  considered  by  the  appellant  to  be  sufficient). 

Evidence 
[As  supplied  by  the  reporter.] 

Exhibits. 

(No.  1  (p.        of  the  evidence.) 

[To  be  set  out  in  full.  Or  give  such  statement  of  its  pur- 
port as  will  be  sufficient  for  the  purposes  of  the  appeal.] 

(No.  2  (p.        of  the  evidence.) 

&c.,  &c.,  &c., 

The  Judge's  written  opinion. 

[In  full.     Or  reference  to  the  report  if  reported.'] 

Judgment. 

[Copy  as  entered  or  if  not  entered  as  settled  by  the  proper 
oflficer.] 

Beasons  of  appeal. 
(Copy  to  accompany  the  case.) 


1157 

Reasons  of 


(Style  of  cause:  as  in  No.  1155.) 

Eeasons  for  appeal. 

^PP^^^'  The    appellant    submits  that  the  judgment  pronounced 

herein  by  the  Hon.  Mr.  Justice  should  be  reversed  and 

judgment  pronounced  in  favour  of  the  appellant  for  the 
following  among  other  reasons: 

1.  The  evidence  shewed,  &c. 

2.  &c.,  &c. 

(State  the  various  points  in  convenient  paragraphs  num- 
bered.) 
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Cases  may  be  cited  as  may  he  convenient  in  support  of  the 
various  contentions  put  forward,  or  the  reasons  may  conclude 
thus : 

The  appellant  will  refer  to  the  following  amongst  other 
authorities:  (citing  them.) 


(Style  of  cause:  as  in  No.  Il55.) 

Eea^ons  against  appeal.  ^^^^^^ 

The  respondent  submits  that  the  judgment  appealed  from  *^*^"^  ^pp^* 
is  right  and  should  be  affirmed  for  the  following  amongst 
other  reasons: 

1.  2,  &c.     (To  he  stated  in  paragraphs  and  referring  to 
authorities  relied  on  as  in  the  case  of  reasons  of  appeal.) 


(Style  of  cause:  see  Nos.  25  and  1155.) 

Take  notice  that  the  appellant   [or,  respondent]   desires  Notice  of  de- 
the  appeal  books  on  this  appeal  to  be  printed  ^•i"®  <^,  P"^'"* 

^  ^  ^  ^  ^  appeal  books. 

Dated  the  day  of  ,  19     .  («)• 

Appellant's  [or,  respondent's]  solicitors. 

To 

Respondent's  [or.  appellant's]  solicitor. 


(Style  of  cause:  as  in  No.  1159.) 

1160 

Take  notice  that  the  respondent   [or,  appellant]  objects  Notice  of  ob- 
to  the  printing  of  appeal  books  herein.  thereto 

Dated  the  day  of  ,  19     . 

Eespondent's  [or,  appellant's]  solicitor. 
To 

Appellant's  [or,  respondent's]  solicitor. 

t 

(o)  See  Rule  802.  When  given  by  the  appellant,  this  notice  may 
bo  appended  to  or  indorsed  upon  the  draft  case  and  served  with  it. 
When  given  by  a  respondent  it  will  necessarily  be  served  as  an  inde- 
pendent document,  and  when  served  as  a  separate  document  it  should 
commence  with  a  short  or  shortened  style  of  the  action. 
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Appeal  Bond  on  Appeal  to  the  Court  of  Appeal  where  security 
is  required.     (Rule  830). 

Appeal  bond  Know  all  men  by  these  presents  that  we  (naming  all  the 

obligors  with  their  places  of  residence  and  additions),  are 
jointly  and  severally  held  and  firmly  bound  unto  (naming 
the  oiUgees  with  their  places  of  residence  and  additions),  in 
the  penal  sum  of  dollars,  for  which  payment  well  and 

truly  to  be  made,  we  bind  ourselves,  and  each  of  us  by  (t) 
himself,  our,  and  each  of  our  heirs,  executors  and  adminis- 
trators, respectively,  firmly  by  these  presents. 

Dated  this  day  of 

Whereas  (the  appellant)  complains  that,  in  the  giving  of 
a  certain  judgment  in  a  certain  suit  in  His  Majesty's  High 
Court  of  Justice  for  Ontario,  between  (naming  the  parties 
to  the  cause)  manifest  error  hath  intervened,  wherefore  (the 
appellant)  desires  to  appeal  from  the  said  judgment  to  the 
Court  of  Appeal. 

[Where  it  is  desired  also  to  give  security  in  order  to  stay 
execution  insert.  And  whereas,  the  said  (o.ppellant)  is  desir- 
ous of  having  the  execution  of  the  said  judgment  stayed  pend- 
ing the  appeal.] 

Now  the  condition  of  this  obligation  (c)  is  such,  that  if 
(the  appellant)  do  and  shall  effectually  prosecute  such  appeal, 
and  pay  such  costs  and  damages  as  shall  be  awarded,  in  case 
the  judgment  aforesaid  to  be  appealed  from  shall  be  affirmed 
or  in  part  affirmed,  [In  order  to  stay  execution  (See  Rule 
837)  where  the  judgment  directs  sale  or  delivery  of  posses- 
sion of  property  add,  and  during  the  possession  of  the  prop- 
erty in  question  in  the  said  action  (or  otherwise  describing 
it)  by  (the  appellant)  he  shall  not  commit  or  suffer  to  be 
committed  any  waste  on  the  property,  and  that  if  the  judg- 
ment be  affirmed,  or  in  part  affirmed,  he  sball  pay  the  value 
of  the  use  and  occupation  of  the  property  from  the  time  of  the 
appeal  until  the  delivery  of  possession  thereof  (add,  if  or- 
dered, in  case  the  judgment  is  for  the  sale  of  the  property 
and  payment  of  any  deficiency  arising  upon  the  sale,  and  that 
in  case  of  any  deficiency  arising  upon  a  sale  as  directed  by 

(ff)  Con.   Rules,  1897,   Form   197. 

(ft)  In  Jamieson  v.  London  &  Canadian,  etc.,  18  P.  R.  413;  Younq 
V  Tucker,  18  P.  R.  449,  it  seems  to  have  been  considered  that  the 
word  "  binds  "  should  be  substituted  for  "  by."  Probably  "  for  " 
might  be  substituted   for  "  by."     See  Form  1184. 

(c)  Where  a  bond  varies  from  the  condition  as  here  prescribed  it 
may  be  invalid;    Davidson  v.  Fraser,  17  P.  R.  24C. 
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the  said  judgment  he  shall  pay  the  amount  of  the  deficiency) 
or  the  part  thereof  as  to  which  the  judgment  may  be  affirmed, 
if  it  be  affirmed  only  as  to  part  [add  if  ordered  where  the  * 
judgment  directs  the  payment  of  money,  and  shall  pay  the 
amount  by  said  judgment  directed  to  be  paid,  either  as  a 
debt,  or  for  damages  or  costs,  or  the  part  thereof  as  to  which 
the  judgment  may  be  affirmed,  if  it  be  affirmed  only  as  to 
part  and  all  damages  and  costs  awarded  against  {the  appel- 
lant) on  such  appeal]  [where  the  judgment  directs  the  deliv- 
ery of  documents  or  personal  property  add,  and  shall  obey 
the  order  to  bo  made  by  the  Court  of  Appeal]  then  this  obli- 
gation shall  be  void,  otherwise  to  remain  in  full  force. 

[Where  the  security  is  given  pursuant  to  any  order,  the 
bond  will  recite  the  order  and  the  condition  will  he  varied  if 
necessary  according  to  the  terms  of  the  order.^ 

Signed,  sealed  and  delivered,  in  the  presence  of 


Affidavit   of  Justification   hy   each   Surety   to   he  Annexed. 

(Rule  830.) 

^  ^  1161a 

In  the  High  Court  of  Justice.  justification. 

Between — A.B.  (Eespondent),  Plaintiff, 

V. 

CD.  (Appellant),  Defendant. 
I.,  E.F.,  of  make  oath  and  say  as  follows : — 

1.  I  am  one  of  the  sureties  to  the  annexed  bond. 

2.  I  am  a  resident  inhabitant  of  Ontario,  residing  at  , 
and  am  a  householder  in  [or,  a  freeholder  in  ]. 

3.  I  am  worth  and  own  property  to  the  amount  of  , 
[the  sum  mentioned  as  the  penalty  or  such  sum  as  the  depon- 
ent is  hound  in,  over  and  above  what  will  pay  all  my  debts 
(if  surety  in  any  other  matter  add)  and  every  other  sum  for 
which  I  am  now  liable  or  for  which  I  am  bail  or  surety]. 

4.  I  am  not  bail  or  surety  for  any  plaintiff  or  defendant 
except  in  this  action  {or  if  hail  or  surety  in  any  other  cause 
or  matter  add,  and  except  for  G.H.  in  an  action  in  the  High 
Court  in  which  X.Y.  is  plaintiff,  and  G.H.  is  defendant)  in 
the  sum  of  $  or  as  the  case  may  he,  specifying  the  several 
causes  or  matters,  with  the  Court  in  which  each  is,  and  the 
sums  in  which  the  deponent  is  hail  or  surety). 
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5.  And  I,  J.H.,  of  ,  make  oath  and  say  as  follows  :— 

(w  similar  terms  as  the  case  may  require;  or  separate  aifida- 
vits  may  he  made). 

The  above-named  deponents,  , 

E.F.     and    J.H.,    were    sworn,  | 

&c.,  the  day  of  { 

19     ,  before  me.  j 

Commissioner,  &c. 

Con.  Eules,  1888,  Form  209. 


Affidavit  of 
execution. 


{An  affidavit  of  execution  (a)  of  the  bond  must  he  annexed 
to  it,  for  a  form  of  which  see  No.  1187.) 


1162 

Notice  of 
argument  of 
appeal  (6) 


Notice  of  Argument  of  Appeal.     {Rule  811.) 
In  the  Court  of  Appeal  for  Ontario. 

Between — A  .B.  { Eespondent ) , 

Plaintiff, 
and 
CP.  (Appellant), 

Defendant. 

Take  notice  that  the  appeal  herein  will  be  heard  at  the 
sitting  of  the  Court  of  Appeal  which  commences  on  Tues- 
day, the  day  of         ,  19     . 

Dated  this  day  of        ,19     . 

Y.Z., 
Solicitor  for  Appellant. 


To 


Solicitor  for  respondent. 


1163      In  the  Court  of  Appeal  for  Ontario. 

Certificate  of 

Ciourtof  {Style  of  cause:  as  in  No.  1155.) 

Appeal.  \      3         I  J 

This  is  to  certify  that  the  appeal  of  the  above-named 
appellant      from  the  judgment  of  the  Honourable  of 

{a)  An   aflSdavit   of  execution  not  styled   in   the   action   was   in 
Molson's  Bank  v.  Cooper,  17  P.  R.  153,  held  to  be  not  invalid:     See 
Holmested  and  Langton,  notes  to  Rule  830. 
(6)  Con.  Rules,  1897,  Form  69. 
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the  High  Court  of  Justice  for  Ontario  pronounced  on  the 
day  of  having  come  on  to  be  argued  before  this  Court 

on  the         day  of  whereupon  and  upon  hearing  counsel 

as  well  for  the  appellant  as  the  respondent  this  Court  was 
pleased  to  direct  that  the  matter  of  the  said  appeal  should 
stand  over  for  judgment;  and  the  same  having  come  on  this 
day  for  judgment:  It  was  ordered  and  adjudged  that  the 
said  appeal  should  be  and  the  same  was  allowed  [or,  dis- 
missed] with  costs  to  be  paid  by  the  respondent  [or,  appel- 
lant] to  the  appellant  [or,  respondent]  forthwith  after  tax- 
ation thereof. 

(Where  the  appeal  is  allowed,)  And  it  was  further  ordered 
and  adjudged  that  (stating  the  judgment  pronounced  in  the 
action  in  lieu  of  the  judgment  which  is  reversed.) 


Section  VIII. — Appeals  to  the  Supreme  Court. 


1164 

N( 
ap 

Court  of  Appeal  for  Ontario,  if  the  appeal  is  from  that  Court.) 


(May  he  framed  from  No.  1155.    It  will  be  entitled,  In  the  appeal. 


1165 

Appeal  bond. 
For  commencement  and  Formal  parts:  see  No.  1161.     The 

penalty  must  he  $500  where  the  hond  is  for  the  costs  of  the 

appeal  only.     Then  proceed  according  to  the  facts. 

Whereas  a  certain  action  was  brought  in  the  High  Court 
of  Justice  for  Ontario  by  the  said  A.B.,  plaintiff,  against 
the  said  G.H.,  defendant;  [and  whereas  judgment  was  given 
in  the  said  Court  against  the  said  A.B.,  who  appealed  from 
the  said  judgment  to  the  Court  of  Appeal  for  Ontario  (c)].  ' 
And  whereas  judgment  was  given  in  the  said  action  [in  the 
said  last  mentioned  Court]  on  the  day  of  ,19  .  And 
whereas  the  said  A.B.  complains  that  in  the  giving  of  the  [last 
mentioned]  judgment  in  the  said  action  upon  the  said  appeal 
manifest  error  hath  intervened,  wherefore  the  said  A.B.  de-  ^ 
sires  to  appeal  from  the  said  judgment  [of  the  Court  of 
Appeal  for  Ontario]  to  the  Supreme  Court  of  Canada. 

Now  the  condition  of  this  obligation  is  such  that  if  the 
said  A.B.  shall  effectually  prosecute  his  said  appeal  and  pay 
such  costs  and  damages  as  may  be  awarded  against  him  by 
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1166 

Bond  to  stay 
execution 


the  Supreme  Court  of  Canada,  then  this  obligation  shall  be 
void,  other\Adse  to  remain  in  full  force  and  effect. 


Signed,  sealed  and  delivered    \ 
in  presence  of  i 


{May  he  framed  from  No.  1161.) 


A.B.  (Seal). 
CD.  (Seal). 
E.F.  (Seal). 


11 67 

Certificate  of 
settlement  of 
case. 


I,  the  undersigned  Eegistrar  of  the  [Court  of  Appeal  for 
Ontario]  do  hereby  certify  that  the  foregoing  printed  docu- 
ment from  page  to  page  inclusive,  is  the  case  stated 
by  the  parties  [or,  settled  by  the  Honourable  Mr.  Justice 
,  one  of  the  Judges  of  the  said  Court]  pursuant  to 
section  44  of  The  Supreme  and  Exchequer  Courts  Act  and 
the  rules  of  the  Supreme  Court  of  Canada  in  an  appeal  to  the 
said  Supreme  Court  of  Canada  in  a  certain  cause  pending  in 
the  said  [Court  of  Appeal  for  Ontario]  between  A.B.,  plain- 
tiff (appellant),  and  C.D.,  defendant  (respondent). 

(If  a  printed  copy  of  the  Bond  given  as  security  for  costs 
forms  part  of  the  case  the  certificate  may  continue  as  follows.) 

And  I  do  further  certify  that  the  said  A.B.  has  given 
proper  security  to  the  satisfaction  of  the  said  the  Honourable 
Mr.  Justice  ,  as  required  by  the  4Gth  section  of 

The  Supreme  and  Exchequer  Courts  Act,  such  security  being 
a  bond  to  the  amount  of  $500,  a  printed  copy  of  which  is  to 
be  found  on  pages  of  the  said  printed  document  hereto 

annexed. 

In  testimony  M^hereof  I  have  hereto  subscribed  my  name 
and  affixed  the  seal  of  the  said  [Court  of  Appeal  for  Ontario] 
this  (date). 

Eeigistrar. 


1168 

s^e^'urfty&v^    In  the  Court  of  Appeal  for  Ontario  (a). 

ing  been  given  A.B.,  Plaintiff, 

in  Court  be-  j 

low  and 

CD.,        Defendant. 

This  is  to  certify  that  the  above-named  (appellant)  hath 
given  proper  security  to  the  satisfaction  of  this  Court  for  the 

(a)  This  will  be  "In  the  High  Court  of  Justice"  where  the 
appeal  is  had,  under  sec.  26  (2)  of  the  Supreme  Court  Act,  R.  S.  C. 
c   135,  directly  from  the  High  Court. 
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due  prosecution  of  the  appeal  by  him  the  said  (appellant) 
to  the  Supreme  Court  from  the  judgment  of  this  Court  made 
in  this  cause  on  the  day  of,  &c.,  and  for  the  payment  of 

such  costs  and  damages  as  may  be  awarded  against  him  by 
the  Supreme  Court  of  Canada,  by  [filing  in  my  office  the  bond 
of  [himself],  and  CD.  and  E.F.,  his  sureties,  in  the  penal 
sum  of  [five  hundred  dollars],  a  true  copy  of  which  [bond]  is 
hereunto  annexed.  [Or,  by  payment  into  Court  to  the  credit 
of  this  action  the  sum  of  $500,  which  sum  now  remains  in 
this  Court  as  security  as  aforesaid]. 

Given  under  my  hand  and  the  seal  of  the  said  Court,  this 

day  of,  &c. 
[L.S.]  W.  N., 

Eegistrar  of  the  Court  of  Appeal  for  Ontario. 

The  bond  or  other  instrument  by  which  security  may  have 
been  given  is  to  b&  annexed  to  the  certificate. 


(Formal  parts:  see  No.  1168.) 

This  is  to  certify  that  by  an  order  of  the  Honourable  Mr.  Another  form, 
Justice  ,  made  in  this  cause,  dated,  &c.,  it  was  order-  where  security 

ed  that  the  above-named  (appellant)  should  be  at  liberty  on  j^^®"  i^^.^^^' 
or  before  the  day  of,  &c.,  to  pay  into  this  Court  to  the  Court, 

credit  of  this  cause  the  sum  of  five  hundred  dollars,  by  way 
of  security,  that  he  the  said  (avpellant)  would  duly  prose- 
cute his  appeal  to  the  Supreme  Court  from  the  judgment  of 
this  Court  made  in  this  cause  on  the  day  of,  &c.,  and 

for  the  payment  of  such  costs  and  damages  as  may  be  awarded 
against  him  by  the  Supreme  Court,  and  that  the  said 
(appellant)  duly  paid  into  this  Court  to  the  credit  of  this 
cause  the  said  sum  of  five  hundred  dollars,  and  the  same  now 
remains  in  this  Court  as  security  as  aforesaid. 

Given  under  my  hand  and  the  seal  of  the  said  Court, 
this  dav  of,  &c. 

[L.S.]       '  A.B., 

Accountant. 


1170 

In  the  Supreme  Court  of  Canada.  Notide  to  be 

Between — A.B.  (Plaintiff),  [Appellant].  appearing'in 

and  person  on 

CD.  and  E.F.  (Defendants),  [Respondents].  *''P^*^- 
I,  A.B.,  intend  to  appear  in  person  in  this  appeal  (a)  and 
I  require  that  all  papers  reauired  to  be  served  on  me  herein 

(a)  See  S.  C.  Rule  17. 
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be    served    on   me   at    (naming   some  place  in  the  City  of 
Ottawa)  (a). 


Dated,  &c. 


(Signed) 


H.B., 

Appellant  in  person. 


(Style  of  cause:  see  No.  1170.) 
be  med^'of*  T  -        ^ "^v  Solicitor  for  the  above-named  CD.,  appears  for  him 

pearanceof        On  this   appeal. 


solicitor  in 
appeal  for 
party  who 
appeared  in 
person  in 
Court  below. 
(6) 


1172 

Factum . 


Dated,  &c. 


(Signed)  Y.Z., 

Solicitor  for  the  Respondent. 


Factum,  or  Points  of  Argument. 

(Style  of  cause:  see  No.  1170.) 

(State  succinctly  the  facts  and  the  several  points  of  law 
which  he  intends  to  rely  on,  in  the  appeal,  and  specify  the 
cases  intended  to  he  cited  in  support  of  each  point.  Befer- 
ences  may  often  usefully  he  made  to  the  evidence  or  material 
passages  in  the  written  opinio7is  of  the  Judges  in  the  Courts 
helow.) 


Dated,  &c. 


(Signed)  CD., 

Counsel  for  the  [Appellant]. 


1173 

Notice  of 
hearing,  (c) 


(Style  of  cause:  see  No.  1170.) 

Take  notice,  that  this  appeal  will  be  heard  at  the  next 
Session  of  this  Court,  to  be  held  at  the  City  of  Ottawa,  on 
the  day  of  ,  19     . 

Dated,  &c. 

(Signed)         D.L., 

Appellant's  Solicitor. 
To  A.F.,  Esquire, 

Respondent's  Solicitor. 

(o)  S.  C.  Rule  20. 
(6)  S.  C.  Rule  19. 

(c)  This  notice  must  be  served  15  days  before  the  first  day  of  the 
session:  S.  C.  Rule  14. 
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Suggestions  for  Adding  Parties,  &c. 
(Style  of  cause:  see  No.  1170.) 

And  now  on  the  day  of  ,  it  is  suggested  ^"lf*^f i°"  ^^ 

and  manifestly  appears  to  the  Court  here  that  on  the  purpose  of  *  ^ 

day  of  ,  &c.,  the  above-named  respondent  CD.  de-  adding  parties 

parted  this  life  [having  first  duly  made  and  published  his  last  o"  death^or'in^ 
will  and  testament,  whereby  he  appointed  W.G.  the  sole  exec- solvency  of 
utor  thereof,  and  the  said  W.G.  afterwards  duly  proved  the*"y?^  *^® 
said  will,  and  letters  probate  thereof  were  duly  granted  to  dent.^^  ^^^^^"^ 
him  by  the    proper    Court    in    that   behalf;  or  whereby  he 
devised  the  lands  and  premises  in  question  unto  W.G.,  or,  in- 
testate, and  letters  of  administration  to  his  said  estate  were 
afterwards  granted  by  the  Surrogate  Court  of,  &c.,  to  one 
W.G.,  who  is  now  the  sole  personal  representative  of  the  said 
G.D.,  deceased],  by  reason  whereof  all  the  right,  title  and 
interest  of  the  said  C.D.  of,  in  or  to  the  subject  matter  of  this 
appeal  hath  become  vested  in  the  said  W.G.;  wherefore  he  is 
hereby  made  a  party  respondent  to  this  appeal  in  {d)  place 
and  stead  of  the  said  C.B.,  deceased. 

G.H., 
Appellant's  Solicitor. 


(Style  of  cause:  see  No.  1170.) 

And  now  on  the  day  of  ,  it  is  suggested  by  ^^^^®®*i?"  ^^^ 

J.B.,  the  [administrator  or  executor  of  or  devisee  named  in  ^^fp  appellant, 
the  last  will  and  testament]  of  A.B.,  the  above-named  appel- by  his  repre- 
lant,  and  it  manifestly  appears  to  the  Court  here  that  on  whom Vhe V'ub- 
the  day  of,  &c.,  A.B.,  the  above-named  appellant,  de- ject  matter  of 

parted  this  life  {proceed  as  in  preceding  form  to  the  word  ^^^^^}  \^f 
wherefore  and  conclude) :  wherefore  the  said  J.B.,  as  such 
[administrator,  or,  executor,  or,  devisee,  as  the  case  may  te], 
claims  to  prosecute  this  appeal  as  appellant,  in  the  place  and 


(d)  S.  C.  Rule  36.  This  rule  appears  to  require  that  a  suggestion 
shall  be  filed  wherever  it  is  necessary  by  reason  of  death,  or  trans- 
mission of  interest,  to  add  any  party  to  the  proceedings,  and  it  would 
seem  that  the  suggestion  must  be  filed  in  the  case  of  the  death  of  a 
sole  respondent,  notwithstanding  that  the  Act  seems  to  contemplate 
that  the  proce*edings  should  be  carried  on  in  that  event  merely  upon 
notice  being  given  to  the  deceased  respondent's  representatives.  See 
S.  0.  Act,  sec.  57. 

(e)  The  leave  of  the  Court  or  a  Judge  must  be  obtained  for  filing 
this  suggestion.     See  S.  C.  Act,  sec.  55. 
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stead  of  the  said  A.B.,  deceased,  and  he  is  hereby  made  a  party 
appellant  accordingly, 

Q.H., 
Solicitor  for  the  said  J.B., 
Executor  of  the  said  A.B.,  deceased. 

[A  suggestion  in  the  case  of  the  insolvency  of,  or  other 
transmission  of  interest  by,  any  of  the  parties,  can  be  readily 
framed  from  the  foregoing  forms.] 


1176 

Suggestion   in 
case  of  deatii 
of  one  of 
several  re- 
spondents, 
where  the  in- 
terest of  the 
deceased  sur- 
vives to  the 
surviving  re- 
spondent, (a) 


{Style  of  cause:  as  in  No.  1170.) 

And  now  on  this  day  of,  &c.,  it  is  suggested,  and 

manifestly  appears  to  the  Court  here,  that  J^.F.,  one  of  the 
above-named  respondents,  on  the  day  of,  &c.,  departed 

this  life,  by  reason  whereof  his  interest  in  the  subject  matter 
of  this  suit  suiTived  to,  and  is  now  vested  in,  the  above- 
named  CD.  Wherefore  the  appellant  is  at  liberty  to  con- 
tinue the  prosecution  of  the  said  appeal  against  the  said  CD. 
alone. 

E.B., 
Solicitor  for  the  Appellant. 


and  of  inten- 
tion of  appel- 
lant to  pro- 
secute appeal 
(b) 


11T7 

sugt<est*ion/"^  111  the  Supreme  Court  of  Canada. 

Between — A.B.  (Plaintiff).  Appellant, 
and 
CD.,  since  deceased,  and  W.G.,  added  as 

a  party  by  suggestion  (Defendant)  Eespondent. 
Take  notice,  that  I  have  this  day  filed  a  suggestion  [add- 
ing you  as  a  party  respondent  to  this  appeal,  in  the  place  of 
the  above-named  C.D.,  deceased],  which  suggestion  is  in  the 
words  and  figures  following  {copy  suggestion,  and  when  new 
parties  are  added  as  respondents,  continue:  And  take  notice, 


(a)  A  suggestion  of  this  nature,  it  would  seem,  can  be  entered 
without  the  leave  of  the  Court  or  a  Judge.     See  S.  C.  Act,  sec.  56. 

(h)  See  Supreme  Court  Act,  sec.  57.  There  is  no  provision  in  the 
Act  or  in  the  rules  for  service  of  notice  of  the  filing  of  the  sugges- 
tion; but  it  would  seem  that  notice  thereof  should  in  some  way  be 
given  to  all  parties  added.  Section  57  in  effect  provides  that  a  calen- 
dar month's  notice  of  the  appeal  and  of  the  appellant's  intention  to 
continue  the  suit  shall  be  given  to  the  representatives  of  a  deceased 
respondent  or   respondents. 


APPEALS  TO  THE  PRIVY  COUNCIL  701 

that  I  intend  to  proceed  with  this  appeal,  and  that  the  same 
will  be  heard  {continue  as  in  Form  No.  1173). 

Dated,  &c. 
To  {party  added.)  G.H., 

Appellant's  Solicitor. 


Section  IX. — Appeals  to  the  Privy  Council. 

Appeal  Bond  {on  Appeal  to  the  Privy  Council).    {Rule  831.)      1117s 

Know  all  men  by  these  presents,  that  we  {naming  all  the  Appeal  bond 
ohligors,  with  their  places  of  residence  and  additions),  arethe^Prfvy 
jointly  and  severally  held  and  firmly  bound  unto   {naming  Council,  (c) 
the  obligees,  with  their  places  of  residence  and  additions) , 
in  the  penal  sum  of  two  thousand  dollars,  for  which  payment 
well  and  truly  to  be  made,  we  bind  ourselves,  and  each  of  us 
by  {d)  himself,  our,  and  each  of  our  heirs,  executors,  and  ad- 
ministrators, respectively,  firmly  by  these  presents. 

Dated  this  day  of  in  the  year  of  our  Lord,  19     . 

Whereas  {the  appellant)  alleges,  that  in  the  giving  of 
judgment  in  a  certain  action  in  His  Majesty's  Court  of 
Appeal  for  Ontario,  between  {the  respondent)  and  {the 
appellant),  manifest  error  hath  intervened,  wherefore  {the 
appellant)  desires  to  appeal  from  the  said  judgment  to  His 
Majesty,  in  His  Majesty's  Privy  Council. 

Now  the  condition  of  this  obligation  is  such,  that  if  {the 
appellant)  do  and  shall  effectually  prosecute  such  appeal,  and 
pay  such  costs  and  damages  as  shall  be  awarded,  in  case  the 
judgment  aforesaid  to  be  appealed  from  shall  be  affirmed,  or 
in  part  affirmed,  then  this  obligation  shall  be  void,  otherwise 
shall  remain  in  full  force. 

[Where  it  is  also  desired  to  give  security  to  stay  execution 
additional  clauses  should  he  added  similar  to  those  in 
Form  1161.] 

Con.  Rules,  1888,  Form  210. 


1I7» 

See  No.  1161,  the  affidavit  should  he  stilled,  In  the  Court  Affidavit  of 

«    .  I    «       /-\    I      •  justification. 

of  Appeal  for  Ontario. 


kee  No.  1161.  Bond  to  stay 
execution,  on 

(c)  Con.  Rules.  1897,  Form  198.  PrFvvCouncil 

id)  See  note  (6)  on  p.  G92.  ^ 


CHAPTER   XVIII. 
EXTEAORDINARY  REMEDIES. 
Section  I, — Arrest  for  Debt. 
lis  I  {Formal  parts:  see  No.  744.) 

anordir  for"^  ^^  ^-^-^  of  ,  in  the  County  of  ,  the 

arrest.l  above-named  plaintiff  (a)  make  oath  and  say  as  follows : 

1.  CD.,  the  above-named  defendant  is  justly  and  truly 
indebted  to  me  in  the  sum  of  $  (&)  for  (stating  the 
cause  of  action  in  accordance  with  the  claim  indorsed  on 
the  writ  of  summons). 

[Or,  I  have  sustained  damage  to  the  amount  of  $  by 

reason  of,  stating  the  cause  of  action  against  the  defendant  in 
accordance  with  the  claim  indorsed  on  the  writ  of  summons.] 

2.  (Here  state  the  facts  and  oircumstances  which  shew 
good  and  probable  cause  for  believing  that  the  defendant 
unless  forthwith  apprehended  will  quit  Ontario  ivith  intent 
to  defraud  his  creditors  generally  or  the  plaintiff  in  parti- 
cular (c). 

3.  For  the  reasons  aforesaid  I  verily  believe  that  the  de- 
fendant CD.,  unless  he  be  forthwith  apprehended  is  about  to 
quit  Ontario  with  intent  to  defraud  his  creditors  generally 
and  me  in  particular. 


1182 


(Formal  parts:  see  No.  744.) 


Affidavit  in  J    ^,5     of    (residence  and  addition),  the  above-named 

support  of  ap-     ,.'.„  ,  ,,  ■,  <.n 

plication  for    plaintiff,  make  oath  and  say  as  follows: — 

arrest.*"^  °^  1.  State,  conciselij,  the  institution  and  object  of  the  action; 

OS  i7^w5.•  This  action  was  commenced  on  the  day  of  _  , 
19  ,  against  the  above-named  defendant  .4.7?.,  to  obtain  an 
account  of  all  moneys  received  by  the  said  defendant  for  or 

(o)  Or  the  affidavit  may  be  by  a  third  person  cognizant  of  the 
facts  of  the  indebtedness,  etc.,  of  defendant  to  the  plaintiff,  in  which 
case  the  form  will  be  altered  accordingly. 

(6)  At  least  $100.    See  H.  &  L.  notes  to  Rule  1021. 

(c)  See  il>.  and  R.  S.  O.  1897  c.  80,  s.  1. 
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on  my  account,  or  for  my  use,  as  my  agent  in  the  manage- 
ment of  my  estate  called  E.,  in  the  county  of  ,  as  in 
the  said  writ  of  summons  mentioned,  and  of  the  application 
of  such  moneys ;  and  for  payment  by  the  said  defendant  to  me 
of  what,  on  taking  such  account,  should  be  found  due  from 
him  to  me, 

2.  State  the  existence  of  a  debt  from  the  defendant;  as 
thus:  The  two  accounts  now  produced  and  shewn  to  me,  and 
marked  respectively  F.  and  G.,  have  been  rendered  to  me  by 
the  said  defendant,  and  purport  to  be  his  accounts  as  such 
agent  as  aforesaid.  It  appears  by  the  said  accounts  that  the 
said  defendant  is  indebted  to  me  in  the  sum  of  $  ,  on 
balance  thereof.  I  have  investigated  the  said  accounts ;  and  I 
say  positively  [or,  to  the  best  of  my  belief]  that  the  said 
defendant  CD.  is  now  justly  and  truly  indebted  to  me  in  the 
sum  of  $  (a)  and  upwards,  on  the  balance  of  the  said 
accounts  (or  as  may  he). 

3.  (Shew  defendant's  intention  to  go  dbroad;  and  depon- 
ent's means  of  knowledge.) 

4.  From  the  facts  aforesaid,  and  for  the  reasons  herein- 
before stated,  I  verily  believe  that  the  said  defendant  CD., 
unless  he  be  forthwith  apprehended  will  quit  the  Province  of 
Ontario  with  intent  to  defraud  me  and  his  other  creditors; 
and  that  the  debt  due  to  me  as  aforesaid  from  the  said  de- 
fendant will  be  in  danger  of  being  lost  to  me  by  the  said  de- 
fendant quitting  the  jurisdiction  of  this  Honourable  Court. 


Order  for  Arrest.     {Rule  1021.) 
In  the  High  Court  of  Justice.  Order  for 

/Tvr  £    T    J      \  arrest  (d). 

(Jsame  of  Judge) 

In  Chambers. 

(Date.) 

Between  ,  Plaintiff, 

and 
Defendant. 

1.  Upon  the  application  of  and  upon  reading  the 

affidavit  of  filed,  and  upon  hearing  the  solicitor 

[or.  counsel]  for 

(d)  Con.  Rule,  1897,  Form  135. 
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2.  It  is  ordered  that  the  Sheriff  of  the  county,  united 
counties  or  city  where  CD.,  the  defendant  ^or,  one  of  the 
defendants],  may  be  found,  do  forthwith  arrest  and  take,  or 
if  already  in  custody,  do  detain  the  said  CD.,  and  him  safely 
keep  until  he  shall  have  given  security  in  this  action  for  the 
sum  of  $  {the  amount  which  may  he  ordered,  or  in 
alimony  cases  the  proper  amount  under  Rule  1022)  or  shall 
by  other  lawful  means  be  discharged  from  custody, 

3.  And  it  is  further  ordered  that  a  copy  of  this  order  be 
served  by  the  said  Sheriff  on  the  said  CD. 

4.  And  it  is  further  ordered  that  the  said  do,  with- 
in ten  daya  after  his  arrest  under  this  order,  cause  security  to 
be  put  in  for  him  in  this  Court  and  in  this  action,  either  by 
the  deposit  in  Court  of  the  said  sjmi  of  $  ,  or  by  bond  or 
other  security,  pursuant  to  the  Eules  of  Court  in  that  behalf, 
conditioned  that  the  defendant  will  pay  the  amount  by  any 
judgment  in  the  action  adjudged  to  be  recovered  or  directed 
to  be  paid  either  as  a  debt  or  for  damages  or  costs,  or  will 
render  himself  to  the  custody  of  the  Sheriff  of  {naming  the 
county,  or  united  counties  or  city  having  a  Sheriff  in  which 
the  action  was  commenced)  or  that  his  sureties  will  do  so  for 
him. 

See  Con.  Rules,  1888,  Form  155. 


11S4 


Bail  Bond  to  the  Sheriff.    {Rule  1030.) 

Bail  bond  to  Kuow  all  men  by  these  presents  that  we  CD.  {the  defend- 
the  Sheriff,  (a)  ^^^  arrested)  of  E.F.  of  and  G.H.  of  ,  are 

held  and  firmly  bound  to  Esq.,  Sheriff  of  the  county 

[or,  city]  of  in  the  sum  of  {usually  double  the  sum 

indorsed  on  the  writ)  to  be  paid  to  the  said  Sheriff  or  his 
attorney,  executors,  administrators  or  assigns,  for  which  pay- 
ment well  and  truly  to  be  made,  we  bind  ourselves,  and  each 
of  us  for  himself,  our  and  each  of  our  heirs,  executors  and 
administrators  firmly  by  these  presents. 

Dated  this  day  of 

Whereas  the  above  bounden  CD.  was  on  the  day 

of  ,  taken  by  the  said  Sheriff  under  an  order  for 

arrest  issued  out  of  the  High  Court  of  Justice  bearing  date 
the  day  of  ,  in  an  action  at  the  suit  of  A.B. 

And  whereas  a  copy  of  the  said  order  and  every  memo- 
randum, notice  and  indorsement,  subscribed  thereto  or  made 
thereon  was  delivered  to  the  said  CD. 

(a)  Con.  Rules,  1897,  Form  199. 
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And  whereas  he  is  by  the  said  order  required  to  cause  secu- 
rity in  the  said  action  to  be  put  in  for  him  in  the  said  Court 
within  ten  days  after  his  arrest  under  said  order. 

Now  the  condition  of  this  obligation  is  such  that  if  the 
said  CD.  do  cause  security  to  be  put  in  for  him  in  the  said 
action,  as  required  by  the  said  order,  then  this  obligation  to 
be  void,  otherwise  to  remain  in  full  force. 

Signed,  sealed  and  delivered         \  CD.     [l.s.] 

in  the  presence  of  \  E.F.     [l.s.] 

j  Q.H.     [L.S.] 


{To  he  indorsed  on  hond  to  the  Sheriff.) 

1185 

-  I,  CD.,  the  within  named  Sheriff  of  have  at  the  Assignment 

request  of  A.B.,  the  plaintiff  also  within  named,  assigned  to  *'^  ^'''^  ^°^' 
him,  the  said  A.B.,  the  within  written  bail  bond  and  all 
benefit   and  advantage  arising  therefrom,   pursuant   to  the 
statute  in  that  case  made  and  provided. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal  this  day  of  ,  A.D.  19     . 

Signed,  sealed  and  delivered  by  ^ 
the  within  named  Sheriff  in  j- 
the  presence  of  (6)  I  Sheriff. 


Bond  on  Arrest  on  Mesne  Process.       (Rule  1037.) 

1186 

Know  all  men  by  these  presents  that  we  (naming  the  de-  Bond  as  secur- 
fendant  arrested  and  the  sureties  with  their  places  of  ^6^*"  ^%oq*^(c) 
dence  and  additions)  are  jointly  and  severally  held  and  firmly 
bound  unto  {naming  the  plaintiff  with  his  place  of  residence 
and  addition)  in  the  penal  sum  of  {double  the  amount 
directed  hy  the  order  to  be  secured  subject  to  Rule  1036)  for 
which  payment,  well  and  truly  to  be  made,  we  bind  ourselves 
:and  each  of  us  by  {d)  himself,  our  and  each  of  our  heirs,  ex- 
ecutors and  administrators  respectively,  firmly  by  these  pre- 
sents. 

Dated  this  day  of  ,  A.D. 


(6)  The  Statute  4  Anne,  c.  16,  s.  20,  required  the  assignment 
to  be  in  the  presence  of  two  or  more  credible  witnesses.  See  H.  &  L. 
notes  to  Rule  1031.  That  statute  has  not  been  included  in  R,  S.  O. 
1897,  vol.  3. 

(c)  Con.  Rules,   1897,  Form  200. 

(d)  See  note  (6)  to  No.  1161. 
F.— 45 
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Whereas  the  above  bounden  (naming  the  person  arrested) 
fwas  arrested  under  an  order  for  arrest  (a). 

Now  the  condition  of  this  obligation  is  such  that  if  the 
said  {naming  the  defendant  arrested)  shall  pay  the  amount 
by  any  judgment  in  said  action  recovered  or  directed  to  be 
paid,  either  as  debt  or  for  damages  or  costs,  or  shall  render 
himself  or  shall  be  rendered  by  the  said  {naming  the  sureties) 
to  the  custody  of  the  Sheriif  of  then  this  obligation 

shall  be  void,  otherwise  shall  remain  in  full  force. 

In  witness  whereof  we  have  hereto  set  our  hands  and  seals 
the  day  and  year  above  written. 

Signed,  sealed  and  delivered 
in  presence  of 


1187 

Affidavit  of 
execution.  (6) 


Affidavit  of  Execution.     {Rule  1037.) 
{To  he  appended  to  the  hond.) 

In  the  High  Court  of  Justice  {or  as  may  he). 

Between  ,  Plaintiff, 

Defendant- 
{addition) 


and 


of 


I,  of  the 

in  the  County  of 
make  oath  and  say  as  follows : 

1.  I  was  personally  present  and  did  see  the  within  [or, 
annexed]   instrument  duly  signed,  sealed  and  executed  by 

parties  thereto. 

2.  The  said  instrument  was  so  executed  at 

3.  I  know  the  said  parties 

4.  I  am  a  subscribing  witness  to  the  said  instrument. 

Sworn,  &c. 


Affidavits  of  Justification. 
{Formal  parts:  see  No.  1187.) 


(Rule  1037.) 


1188 

Affidavits  of  I^  A.B.  {name  of  one  surety)  of 

justification.      ^^^^  ^^^  ^^^  ^^  f  ollows : 

1.  I  am  one  of  the  sureties  in  the  annexed  bond. 


{addition)  make 


(a)  This  clause  might  better  be  expressed  in  the  same  terms  as 
the  corresponding  clause  in  No.  1184,  shewing  the  title  of  the  action. 

(b)  Con.  Rules,  1897,  Form  201. 

(c)  Con.  Rules,  1897,  Form  202. 
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2.  I  am  a  resident  inhabitant  of  Ontario  and  am  a  house- 
holder [or,  freeholder]  in  the  of 

3.  I  am  worth  and  own  property  to  the  amount  of 

{the  penalty  in  the  bond)  over  and  above  what  will  pay  all 
my  debts  {if  surety  in  any  other  matter  add,  and  every  other 
sum  for  which  I  am  now  liable  or  for  which  I  am  now  bail  or 
surety) . 

4.  I  am  not  bail  or  surety  for  any  plaintiff  or  defendant 
except  in  this  action  {or  if  hail  or  surety  in  any  other  action 
add,  except  for  G.H.  in  an  action  in  the  High  Court  of  Jus- 
tice, in  which  X.Y.  is  plaintiff,  and  G.H.  is  defendant  in  the 
sum  of  ,  as  the  case  may  he,  specifying  the  several 
causes  or  matters  with  the  Court  in  which  each  is  and  the 
sums  for  which  the  deponent  is  hail  or  surety.) 

5.  I  have  not  been  indemnified  for  entering  into  the  said 
bond  by  the  solicitor  or  solicitors  concerned  for  the  defendant. 

6.  And  I,  CD.,  &c.  {naming  the  other  surety  and  pro- 
ceeding to  the  like  effect;  or  separate  affidavits  may  he  made). 

The  above-named  deponents  A.B.  and  , 
CD.  were  sworn  before  me  herein  '- 
at,  &c.,  the     day  of      A.D.  19     .     ) 

A  Commissioner  in  H.  C.  J.,  &c. 


Notice  of  Filing  Bond.     {Rule  1040.) 

{Short  style  of  action.) 

1189 

Take  notice  that  have  this  day  filed  in  the  Central  Notice  of  fii- 

Office,  Osgoode  Hall,  Toronto  {or  other  proper  office),  a  bond  '^^bond.  {d) 
of  the  defendant  given  pursuant  to  the  order  for  arrest  here- 
in, and  that  the  names  of  the  sureties  therein  are  A.B.,  of 
in  the  County  of  {addition)  and  CD.,  of 

the  of  in  the  {addition). 

Dated  this  day  of  ,  A.D. 

To 

Plaintiff's  solicitor. 

Solicitor  for  defendant. 

(d)   Con.   Rules,  1897,  Form  203. 
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ii»o 

Appoint- 
ment for 
allowance  of 
bond,    (a) 


Appointment  for  Allowance  of  Bond.     {Rule  1040.) 

(Short  style  of  action.) 

I  hereby  appoint  day  the  day  of  , 

19     ,  at  my  office  in  at  the  hour  of  o'clock 

noon,  to  consider  the  allowance  of  the  bond  given 

by  defendant  pursuant  to  the  order  for  arrest  herein,  at  which 

time  and  place  let  the  parties  attend. 

Dated,  &c. 

Signature  of  officer. 


Certificate  of  Allowance  of  Security.     {Rule  1041.) 

{Short  style  of  cav^e.) 

Certificate  of         I    {officer    allowing    'bond    or   plaintiff  or  his  solicitor) 
allowance,  (b)  hereby  certify  that  the  security  to  be  given  by  the  defendant 
under  the  order  for  arrest  herein,  dated  the         day  of 
A.D.  has  been  this  day  allowed. 

Dated,  &c. 

Signature  of  officer,  (S:c. 


11»3 

Affidavit  to 
obtain  out  of 
Court  money 
paid  in  in 
lieu  of  giving 
a  bond  to  the 
Sheriff. 


{Formal  parts:  see  No.  744.) 

I,  ,  solicitor  for  the  above-named  defendant 

make  oath  and  say  as  follows : 

1.  The  said  defendant  on  or  about  the  day  of  , 
was  arrested  by  the  Sheriff  of  the  County  of  ,  pur- 
suant to  an  order  for  arrest  issued  herein  dated  the 

day  of 

2.  The  defendant  thereupon  to  obtain  his  release  from 
custody  paid  into  Court  pursuant  to  Eule  1030  the  sum  of 
$  being  the  amount  named  in  the  said  order  for  arrest 
together  with  the  sum  of  $  to  answer  costs  (c). 

3.  Security  in  this  action  has  been  duly  given  by  (stating 
how  given)  pursuant  to  the  Eules  of  Court  (d)  [or,  the  de- 
fendant has  been  duly  rendered  in  discharge  of  the  bond 
given  herein  as  security  in  this  action  pursuant  to  the  Eules 
of  Court]. 

(o)  Con.  Rules,  1897,  Form  204. 
(6)  Con.  Rules,  1897,  Form  205. 

(c)  The  payment  into  Court  should  also  be  proved  by  a  certificate 
of  the  Accountant  of  the  Supreme  Court. 

(d)  Rules  lose  et  seq. 
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{Formal  parts:  as  in  No.  902.) 


1193 


and  it  appearing  that  security  in  this  action  has  been  duly  yj. 
given  [or,  that  the  defendant  has  been  duly  rendered  in  dis- 
charge of  the  bond  given  herein  as  security  in  this  action] 
pursuant  to  the  Eules  of  Court. 

2.  It  is  ordered  that  the  moneys  paid  into  Court  by  the  de- 
fendant pursuant  to  Con.  Rule  1030  be  forthwith  paid  out  of 
Court  to  the  defendant  together  with  any  interest  accrued 
thereon. 


(Formal  parts:  see  No.  744.) 

1194 

1  and  2  as  in  No.  1192.     (The  order  for  arrest  may  also  ^^u^l^^° 
be  made  an  Exhibit.)  plaintiff  to  ob- 

3.  Security  in  this  action  has  not  been  given  though  pur- Court  money 
suant  to  the  said  order  the  same  should  have  been  given  on  P^id  in  as 

in  ,1  3  £  security  to  the 

or  before  the  day  oi  ,  sheriff. 


{Formal  parts:  see  No.  902.) 

and  it  appearing  that  the  defendant  has  not  given  security  in  Order  thereon, 
this  action. 

1.  It  is  ordered  that  the  sum  of  $  {the  amount 
named  in  the  order  for  arrest)  with  the  interest  accrued 
thereon  be  forthwith  paid  out  of  Court  to  the  plaintiff. 

2.  And  it  is  further  ordered  that  the  costs  of  the  plaintiff 
up  to  the  time  limited  for  giving  security  in  this  action  be 
forthwith  taxed,  and  that  the  sum  of  $40  paid  into  Court  by 
the  defendant  pursuant  to  Con.  Eule  1030  (and  any  interest 
accrued  thereon)  be  forthwith  paid  out  of  Court  to  the  plain- 
tiff and  applied  in  payment  [or,  in  payment  pro  tanto]  of 
the  amount  so  taxed. 


ii«e 

Proceedings  against  the  Sheriff.'  "  Returns  to  an 

^        ^  "  order  for 

arrest . 


See  No.  1109  (3).  (i)  Nonest 

inventus . 

On  the  day  of  ,  I  took  the  within-named  (2)  Cepi 

CD.  in  my  bailiwick  and  him  safely  kept  until  he  gave  me  corpus. 
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(3)  'l"he  like 
and  that  de- 
fendant is  in 
prison. 


(4)  Rescue. 


(5)  Discharge 
on  order  or 
supersedeas. 


security  according  to  law  in  the  within-named  action  as  with- 
in ordered. 

Or,  on  the  day  of  ,  I  took  the  within- 

named  CD.,  whose  body  I  have  ready  as  within  ordered  \_or, 
whose  body  remains  in  the  prison  of  His  Majesty  the  King, 
under  my  custody]. 

The  answer  of  Esq., 

Sheriff. 


Pursuant  to  the  within  order  for  arrest,  I  made  my  war- 
rant in  writing  to  and  my  bailiffs,  jointly  and 
severally  to  take  and  arrest  the  within-named  CD.;  by  virtue 
of  which  warrant  the  said  and  afterwards  at 
in  the  of  within  my  bailiwick,  took  and 
arrested  the  within-named  CD.,  according  to  the  directions 
of  the  within  order,  and  safely  kept  him  in  their  custody 
until  of  ,  and  other  persons  to  me  and 
to  my  said  bailiffs  unknown,  on  at  afore- 
said, with  force  and  arms  assaulted  and  illtreated  my  said 
bailiffs  and  then  and  there  rescued  the  said  CD.  out  of  the 
custody  of  my  said  bailiffs  and  the  said  CD.  then  and  there, 
with  force  and  arms  rescued  himself  and  escaped  out  of  the 
custody  of  my  said  bailiffs  against  the  peace  of  our  Sovereign 
Lord  the  King;  and  afterwards  the  said  CD.  is  not  found  in 
my  bailiwick. 


Pursuant  to  the  within  order  for  arrest,  I  on 
•took  the  within  named  CD.  and  safely  kept  him  in  His  Ma- 
jesty's prison  {^or,  the  common  gaol]  in  and  for  the  county 
of  ,  until  afterwards  on  by  virtue  of  another 

order  [^or,  a  writ]  to  me  directed  and  to  the  within  order 
for  arrest  annexed  I  caused  the  said  CD.  to  be  delivered  out 
of  said  prison  [or,  gaol] 

The  answer  of  ,  Esq., 

Sheriff, 


(6)  Delivery 
on  writ  of 
habeas  corpv^. 


(For  Commencement,  sec  the  preceding  forms.) 

until  afterwards  to  wit  on  the  day  of  ,  I 

received  His  Majesty's  writ  of  habeas  corpus  commanding  me 
to  have  the  body  of  the  said  CD.  before  {according  to  the 
directions  of  the  writ) ;  by  virtue  of  which  writ  and  in  obedi- 
ence thereto  I  had  the  body  of  the  said  CD.  with  the  said 
writ  and  the  return  of  the  within  cause  before  {according  to 
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the  writ)  who  then  received  of  me  the  body  of  the  said  CD. 
and  cominitted  him  to  the  King's  prison,  and  altogether  dis- 
charged and  exonerated  me  from  further  keeping  the  said 
CD 

The  answer  of  .  Esq., 

Sheriff. 


Pursuant  to  the  within  order  for  arrest  I  on  (7)  Languidus 

took  the  within-named  CD.  whd  remains  in  His  Ma jesty's  *"■  ^'^**^"'*' 
prison,  for  the  County  of  ,  under  my  custody  so  weak 

and  infirm  that,  without  great  peril  and  danger  of  his  life, 
I  cannot  have  his  body  before  {as  ordered). 

The  answer  of  ,  Esq., 

Sheriff. 


(Formal  parts:  see  No.  902.) 

1197 

It  is  ordered  that  the  Sheriff  of  the  County  of  do  P^der  tobrins 

within  six  days  next  after  the  service  of  this  order,  peremp- '"     ^   ^^  ^ ' 
torily  bring  into  Court  the  body  of  the  defendant. 


(Formal  parts:  see  No.  744.) 

119^ 

I,  of  the  ,  [clerk  to  the]  plaintiff's  Affidavit  of 

solicitor  herein,  make  oath  and  say  as  follows : —  orden^  " 

1.  I  did  on  the  day  of  ,  personally  sene, 
&c.  (as  in  No.  766). 

2.  No  security  in  this  action  has  been  given  by  or  on 
behalf  of  the  defendant. 


(Formal  parts:  see  No.  902.) 


1199 


It  is  ordered  that  a  writ  of  attachment  issue  against  the  ^ttlchment 
Sheriff  of  the  County  of  ,  for  his  contempt  in  for  not  bring- 

not  bringing  into  Court  the  body  of  the  defendant.  i"^  *^®  ^^'y- 
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1300 

Notice  of  mo- 
tion for  dis- 
charge. 


Discharge  from  Custody. 
{Formal  parts:  see  No.  403.) 

for  an  order  [where  proper  (a)  setting  aside  the  order  for 
arrest  upon  the  ground  that  stating  any  grounds  of  irregu- 
larity and  for  an  order]  discharging  the  defendant  out  of 
custody  [and  that  an  exoneretur  be  entered  upon  the  bond 
given  herein  by  the  defendant,  or,  that  the  same  be  delivered 
up  to  be  cancelled,  or,  and  that  the  money  paid  into  Court 
by  the  defendant  as  security  be  paid  out  to  him]  upon  the 
ground  that  {stating  the  same  shortly). 


1201 

Affidavit  in 
support  of 
motion. 


1303 

Order  thereon, 


{The  affidavit  will  shew  circumstances  which  negative  the 
intention  to  leave  Ontario,  or  it  may  state  any  facts  which 
shew  that  the  defendant  though  about  to  leave  Ontario  was 
not  liable  to  arrest.  See  Holmested  &  Langton,  notes  to  Rule 
1047.) 


{Formal  parts:  see  No.  902.) 

1.  It  is  ordered  that  the  order  for  arrest  issued  herein  be 
and  the  same  is  hereby  set  aside  (a). 

2.  It  is  ordered  that  the  defendant  be  forthwith  discharged 
from  custody  under  the  writ  of  capias  ad  respondendum 
issued  herein  [where  considered  necessary,  and  that  a  writ  of 
supersedeas  do  forthwith  issue  out  of  this  Court  accordingly 
directed  to  the  Sheriff  of  the  County  of  ] . 

And  it  is  further  ordered  that  the  plaintiff  do  forthwith. 


1303 

Affidavit  to 
set  aside  a 
regular  (b)  at- 
tachment at 
the  instance  of 
defendant. 


Setting  aside  or  Staying  of  Proceedings  against  the  Sheriff 
or  upon  the  Security  given  in  the  Action. 

In  the  High  Court  of  Justice. 
The  King  against  the  Sheriff  of 
(In  the  action  of  A.B.  v.  CD.) 
I,  CD.,  of  make  oath  and  say  as 

follows : — 

1.  I  was  on  or  about  arrested  at  the  suit  of  the 

above-named  plaintiff,  upon  an  order  for  arrest  issued  in  the 

(a)  As  to  where  such  an  order  is  proper,  see  Holmested  and 
Langton  notes  to  Rule  1047. 

(6)  Irregular  proceedings  may  be  set  aside  as  in  other  cases 
ot.  irregularity  on  notice  of  motion  setting  out  the  irregularities,  and 
supported  by  affidavits  shewing  the  proceedings  complained  of. 
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said  action,  and  I  did  on  or  about  give  a  bail  bond  to 

the  Sheriff  of  the  County  of  ,  by  whom  I  was  so 

arrested  [or,  if  money  was  paid  into  Court,  (c)  pay  into 
Court  the  sum  of  dollars  named  in  the  said  order 

for  arrest,  together  with  forty  dollars  to  answer  costs,  pur- 
suant to  the  Eules  of  Court  in  that  behalf]  and  I  was  there- 
upon discharged  out  of  custody. 

2.  Security  in  the  said  action  has  since  been  duly  given  by 
me  [where  security  has  been  ly  hand,  add:  and  the  bond  given 
in  that  behalf  has  since  been  duly  allowed],  pursuant  to  the 
Eules  of  Court  in  that  behalf  [or,  where  the  defendant  has 
been  rendered,  instead  of  stating  that  security  has  been  given 
and  the  bond,  if  any,  allowed,  state  the  render  thus:  Security 
in  the  said  action  has  since  been  given  by  me,  and  I  did  on 
the  day  of  ,  duly  render  myself  in  discharge 
of  said  security],  {d) 

3.  On  the  an  attachment  issued  out  of  this 
Honourable  Court  against  the  Sheriff  of  the  County  of 

for  not  having  obeyed  an  order  to  bring  in  my  body,  as  I  have 
been  informed  (by  my  solicitor)  and  verily  believe. 

4.  I  have  a  good  defence  to  this  action  upon  the  merits, 
as  I  am  advised  and  verily  believe  (e). 

Sworn,  &c. 


(Style  of  cause  as  in  the  preceding  Form.) 

We,  of  and  of  (the  sureties)  sever-  Affidavit  for 

ally  make  oath  and  say  as  follows :  the  part'o"  ^^ 

1.  CD.,  the  above-named  defendant  was  on  or  about  the  |'{,7^^|' *°  **^^ 
arrested  in  tlie  said  action  at  the  suit  of  the  above-named 
plaintiff,  and  we,  together  with  the  said  CD.,  after  the  said 
arrest  on  the         day  of         duly  executed  a  bail  bond  to  the 
Sheriff  of  the  County  of  in  the  said  action,  and  the  said 

CD.  was  thereupon  discharged  out  of  custody. 

(c)  See  Rule  1030. 

(d)  It  would  seem  that  proceedings  will  be  stayed  as  a  matter 
oc  course  on  security  in  the  action  being  given  and,  where  a  bond  is 
given,  allowed,  and  on  payment  of  costs,  since  under  our  procedure, 
as  under  Imp.  Act  1  &  2  V.  c.  110,  the  bailable  proceedings  are  merely 
collateral  to  the  main  proceedings  in  the  action  and  cannot  affect  the 
time  of   trial. 

(e)  See  Rule  1046. 
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2.  (As  in  the  preceding  Form,  mutatis  mutandis). 

3.  On  the  day  of  an  attachment  issued  out  of 
this  Honourable  Court  against  the  said  Sheriif  for  not  having 

■  obeyed  an  order  to  bring  in  the  body  of  the  said  CD.,  as  we 
have  been  informed  (by  our  solicitor)  and  verily  believe. 

4.  This  application  is  really  and  truly  made  on  the  part 
of  us,  the  above-named  deponents  the  sureties  in  the  said  bail 
bond  for  the  said  CD.  at  our  own  expense,  and  for  our  own 
indemnity  only,  and  without  any  collusion  with  the  said 
CD.  (e) 

Sworn,  &c. 


1305  (Style  of  cause  as  in  No.  1203.) 

application  on        ^>  >  ^'^  j  Sheriff  [or,  officer  of  the  Sheriff  as  the 

the  part  of  the  case  may  'he],  of  make  oath  and  eay  as  follows : 

sheriflf.  "^ 

1.  On  the  day  of  pursuant  to  the  order  for 
arrest  issued  in  the  said  action  (hy  virtue  of  a  warrant  to  me 
directed  hy  the  said  Sheriff)  I  arrested  CD.,  the  above-named 
defendant,  and  kept  and  detained  him'  in  my  custody  until 

when  a  bail  bond  was  duly  executed  conditioned  for 
the  said  CD.'s  putting  in  security  in  the  said  action  [or, 
when  the  sum  of  $  named  in  the  order  for  arrest 

in  said  action,  together  with  $40  to  answer  costs,  was  paid 
into  Court  by  the  said  CD.  as  security  to  the  plaintiff  therein 
that  the  said  CD.  would  cause  security  in  the  action  to  be 
put  in  pursuant  to  the  order  for  arrest],  whereupon  the  said 
CD.  was  discharged  out  of  custody. 

2.  (As  in  Form  No.  1203,  mutatis  mutandis). 

3.  On  the  day  of  an  attachment  issued  out  of 
this  Honourable  Court  against  me  [or,  against  the  said  Sher- 
iff of  the  County  of  ]  for  not  having  obeyed  an  order  to 
bring  in  the  body  of  the  said  CD.,  as  I  have  been  informed 
(by  my  solicitor)  and  verily  believe. 

4.  This  application  is  really  and  truly  made  on  the  part 
of  [me  this  deponent  at  my  own  expense  and  for  my  indem- 
nity only]  and  without  any  collusion  with  the  said  CD.  (a) 

Sworn,  &c. 


(o)  See  Rule  1046  and  R.  v.  Sheriff  of  Cheshire,  3  M.  &  W.  605 ; 
6  Dowl.  709. 
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{Style  of  action  brought  on  the  hail  hond.)  * 

1206 

1.  I  was  on  or  about  the  "       day  of  arrested  at  the  Affidavit  for 
suit  of  A.B.  under  an  order  for  arrest  issued  in  a  certain  ?;^£^g^"t^e 
action  in  this  Honourable  Court  in  which  the  said  A.B.,  is  defendant, 
plaintiff  and  I  am  defendant,  and  on  the  day  of  I 

gave  a  bail  bond  to  the  Sheriff  of  the  County  of  by  whom 

[or,  by  whose  officer]  I  was  arrested,  and  I  was  thereupon 
discharged  out  of  custody. 

2.  (As  in  Form  No.  1203,  with  the  alterations  similar  to 
those  made  in  clause  1  above,  rendered  necessary  by  reason 
of  the  affidavit  not  being  in  the  action  in  which  the  arrest 
was  made.) 

3.  The  said  A.B.,  on  or  about  the  day  of  took 
an  assignment  of  the  said  bail  bond,  as  I  have  been  informed 
(by  our  solicitor)  and  verily  believe,  and  afterwards  he  com- 
menced this  action  upon  the  same  against  me. 

4.  (Similar  to  4  in  Form  No.  1203,  ivith  the  necessary 
formal  alterations.) 


(Style  of  the  action  brought  on  the  bond.) 

...       1207 

1  and  2.     (As  in  Form  1203,  with  the  alterations  smt- Affidavit  for 
lar  to  those  made  in  Clause  1  of  Form  1206,  rendered  neces- l^ft^tlTce^ 
sary  by  reason  of  the  affidavit  not  being  in  the  action  in  of  the  sureties. 
which  the  arrest  was  made.) 

3.  The  said  A.B.  on  or  about  the  day  of  took  an 
assignment  of  the  said  bail  bond,  as  we  have  been  informed 
(by  our  solicitor)  and  verily  believe,  and  afterwards  he  com-' 
menced  this  action  upon  the  same  against  us. 

4.  Similar  to  4  in  Form  1203,  making  the  necessary 
formal  alterations.) 


(Style  of  action  against  the  Sheriff.) 

1  and  2.     (See  preceding  Form.)  Affidavit  for 

3.  The  said  A.B.  on  or  about  the  day  of  took  the  part  of  the 
an  assignment  of  the  said  bail  bond,  as  I  have  been  informed  Sheriff. 

(by  my  solicitor),  and  verily  believe  and  afterwards  he  com- 
menced this  action  upon  the  same. 

4.  (See  preceding  form.) 
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1309 

Certificate  of 
Sheriff  as 
to  surrender. 


1210 

Notice  of 
render. 


'  Surrender  of  Defendant. 

1,  ,  Sheriff  of  the  County  of  ,  hereby  certify. 

That  CD.,  the  above-named  defendant,  this  day  of 

has  rendered  himself  [or,  has  been  rendered]  in  dis- 
charge of  his  sureties  at  the  suit  of  the  ^bove-named  plain- 
tiff and  is  now  actually  in  my  custody. 

Sheriff  of 


(Style  of  action.) 

Take  notice  that  the  above-named  defendant  has  this  day 
rendered  himself  [or,  was  this  day  rendered]  in  discharge 
of  his  sureties  in  this  action  at  the  suit  of  the  above-named 
plaintiff,  and  is  now  actually  in  the  custody  of  the  Sheriff 
of  the  County  of 

Dated  this  day  of 

Yours,  &c., 

Defendant's  solicitor. 
To,  (Or,  solicitor  for  defendant's  sureties.) 

Plaintiff's  solicitor. 


1311 

Affidavit  of 
service  of 
motion  of  ren- 
der. 


(Style  of  action.) 

I,  mal^e  oath  and  say: 

1.  That  I  did  on  the  day  of  personally  serve 

,  the  plaintiff's  solicitor  in  this  action,  with  a  true  copy 

of  the  notice  hereunto  annexed  [if  so  by  delivering  the  same 

to  Mr.  ,  a  clerk  in  the  office  of  the  said  solicitor,  at  his 

office  in  the  County  of  .] 

Sworn,  &c. 


1313 

Judge's  order 
cancelling 
se<?urity  and 
discharging 
sureties. 


(Style  of  action.) 

1.  Upon  the  application  of  [the  defendant  or  sureties 
for  the  defen(^ant  in  this  action]  and  upon  hearing  read  the 
certificate  of  the  Sheriff  of  the  County  of  the  notice  to 

the  plaintiff's  solicitor  of  the  render  of  the  defendant  and 
the  affidavit  of  as  to  the  service  thereof,  and  upon  hear- 

ing the  solicitors  for  the  plaintiff  and  defendant. 
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2.  It  is  ordered  that  the  security  given  in  this  action  be 
and  the  same  is  hereby  cancelled,  and  that  the  sureties 

therein  be  and  they  are  hereby  discharged  from  all  liability 
in  respect  to  the  same. 


Section  II. — Absconding  Debtors  (a), 

(Formal  parts:  see  No.  744.) 

^  ^  '  1214 

I,  ,  of  the  above-named  plaintiff  (or  accor^^m^f  ^^4^^'**" 

to  the  fact)  make  oath  and  say  as  lollows:  ing  order. 

1.  {See  Clause  1  of  affidavit  for  order  for  arrest,  No. 
1181.) 

2.  (State  the  facts  shewing  good  reason  to  believe  that 
the  defendant  has  departed  from  Ontario  iiHth  intent  to  de- 
fraud the  plaintiff  of  his  just  dues  or  to  avoid  heing  arrested 
or  served  with  process. 

State  also  the  place  to  which  the  absconding  debtor  has 
fled,  or  that  the  deponent  is  undble  to  obtain  any  informa- 
tion as  to  what  place  he  has  fled  to.)   (a) 

3.  From  the  facts  and  for  the  reasons  aforesaid  I  verily 
believe  that  the  said  CD.  has  gone  to  (stating  the  place),  [or, 
has  gone  to  some  place  in  the  United  States  of  America  un- 
known to  me,  and  I  cannot  obtain  any  information  as  to 
where  the  said  defendant  now  is]  with  intent  to  defraud  me 
of  my  just  dues  aforesaid,  or  to  avoid  being  arrested  or  served 
with  process. 

4.  The  said  CD.,  at  the  time  of  his  so  leaving  Ontario 
was  possessed  of  considerable  real  and  personal  property, 
credits  and  effects  not  exempt  by  law  from  seizure  to  his  own 
use  and  benefit,  amounting  in  value  to  about  $ 


1215 

(Affidavits  of  ttvo  other  persons  are  required  statinq  as  Affidavits  of 
-Fnllnw^-  .       "^         two  other 

TOMWS.  persons.   {Jb\ 

1.  I  am  well  acquainted  with  CD.,  the  above-named  de- 
fendant, and  I  have  good  reason  to  believe  and  do  believe  that 
the  said  CD.,  has  departed  from  Ontario  with  intent  to  de- 
fraud the  plaintiff  herein,  or  to  avoid  being  arrested  or  served 
with  process, 

(a)  See  R.  S.  O.  1897,  c.  79.  and  Rules  1058  et  seq.      ' 
(6)  Required  by  R.  S.  O.  1897,  c.  79,  s.  2. 
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{Formal  parts:  as  in  No.  902.) 
1316 

Attaching    ^         1.  It  is  ordered  that  the  Sheriff  of  do  attach,  seize 

an  abfamdLg  ^^^  safely  keep  all  the  real  and  personal  property,  credits 
debtor.  and   effects,   together  with  all  evidences   of  title   or  debts, 

books  of  account,  vouchers  and  papers  belonging  thereto  of 
(defendant)  to  secure  and  satisfy  the  (plaintiff)  a  certain 
debt  or,  demand  amounting  to  $  with  his  costs  of  suit  and 
to  satisfy  the  debts  and  demands  of  such  other  creditors  of 
the  said  (defendant)  as  shall  duly  place  their  orders  of  at- 
tachment in  the  hands  of  the  said  Sheriff  or  otherwise  law- 
fully notify  him  of  their  claims  and  duly  prosecute  the  same. 

2.  And  it  is  further  ordered  that  the  said  (defendant) 
within  days  after  the  service  of  this  order  on  him  inclu- 
sive of  the  day  of  such  service,  do  causei  security  in  this  action 
be  put  in  for  him  in  this  Court  and  in  this  action  in  the 
sum  of  $  either  by  the  deposit  in  Court  of  the  said  sum 
of  $  or  by  bond  or  other  security  pursuant,  &c.  (as  in 
No.  1183). 

3.  And  it  is  further  ordered  that  in  default  of  the  defend- 
ant's putting  in  security  in  this  action  as  aforesaid,  tlie  said 
(plaintiff)  may  by  leave  of  the  Court  or  a  Judge  proceed 
therein  to  judgment  and  execution,  and  may  sell  the  prop- 
erty so  attached. 

4.  And  it  is  further  ordered  that  the  said  Sheriff,  as  soon 
as  this  order  has  been  executed  do  return  the  same  with  the 
inventory  and  appraisement  of  what  he  has  attached  here- 
under. 

5.  This  order  is  issued  in  duplicate  pursuant  to  the  Kules 
of  Practice,  (a) 


Section  III. — Distress  and  Eeplevin. 


Warrant  to      To  ,  my  bailiff : 


distrain. 


I  authorize  and  require  you  to  distrain  the  goods  and 
chattels  [and  growing  crops]  in  and  upon  the  dwelling  house 
[or,  farm,  or.  lands]  and  premises  of  in  the 
of  in  the  County  of  for  $  ,  being  rent 
due  to  me  for  the  same  on  last  and  to  proceed  thereon 
for  the  recovery  of  the  said  rent  as  the  law  directs. 

(a)  See  Con.  Rule  1059. 
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1218 

An  inventory  of  the  goods  and  chattels  distrained  by  mel"^'?nto''y  of 
[t/  so  add  as  bailiff  of  ],  this  day  of  f^" 

A.D.  19     ,  in  the  dwelling  house  or,  farm,  or,  lands],  and 
premisea  of  situate  at  in  the  County  of  {if 

distress  made  as  bailiff,  add,  by  the  authority  and  on  the 
behalf  of  the  said  ]  for  $         ,  being  rent  due  to  me 

[or,  to  the  said  ]  on  last. 


In  the  House. 

In  room  (setting  out  the  goods). 

&c.,  &c. 


In  the  Stable,  &c. 


1219 

Inventory  as  above,  No.  1218,  then  add:  Notice  of  dis- 

.  tress. 

To  and  all  whom  this  may  concern: 

Take  notice  that  I  have  this  day  distrained  [or,  that  I, 
as  bailiff  to  ,  your  landlord,  have  this  day  distrained] 

on  the  premises  above  mentioned  the  goods  and  chattels 
specified  in  the  above  inventory  for  $  being  rent 

due  to  me  [or,  to  the  said  ]  on  last,  for  the  said 

premises,  and  that  unless  you  pay  the  said  rent  with  the 
charges  of  distraining  the  same  within  five  days  from  the 
date  hereof,  the  said  goods  and  chattels  will  be  appraised  and 
sold  according  to  law. 

(If  the  fact)  the  said  goods  have  been  removed  from  the 
said  premises  to 

Dated  the  day  of  19 


,  1230 

(Inventory  as  above  No.  1218,  then  add.)  distress  for 

growing  crops. 

To 

Take  notice  that  I  have  this  day  distrained  [or,  that  I, 
as  bailiff  to  ,  your  landlord,  have  distrained]  on  the 
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lands  and  premises  above  mentioned,  the  several  growing 
crops  specified  in  the  above  inventory  for  $  ,  being 

rent  due  to  me  [or,  to  the  said  "        ]  on  the  last 

for  the  said  lands  and  premises,  and  unless  you  pay  the 
said  rent  with  the  charges  of  distraining  the  same,  I  shall 
proceed  to  cut,  gather,  make,  cure,  carry  and  lay  up  the  crops 
when  ripe  in  the  barn  or  other  proper  place  on  the  said  prem- 
ises, and  in  convenient  time  sell  and  dispose  of  the  same 
towards  satisfaction  of  the  said  rent,  and  of  the  charges  of 
such  distress,  appraisement  and  sale,  according  to  law. 

Dated  the  day  of  ,  19     . 


1321 

Request  to 
landlord  to 
continue  in 
possession. 


To  [and  to  his  bailiff]  : 

I  hereby  desire  you  to  keep  possession  of  the  goods  and 
chattels  which  you  have  distrained  for  rent  due  from  me  to 
you  [or,  to  the  said  ]  in  the  place  where  they  now 

are,  being  for  the  space  of  days  from  the  date 

hereof  [on  your  undertaking  to  delay  the  sale  of  the  said 
goods  and  chattels  for  that  time  to  enable  me  to  discharge 
the  said  rent  according  to  the  facf],  and  I  will  pay  the  ex- 
penses of  keeping  the  said  possession. 

Dated  the  day  of  ,  19     . 


1223 

Appraiser's 
oath,   (a) 


You  and  each  of  you  shall  well  and  truly  appraise  the 
goods  and  chattels  mentioned  in  this  inventory  according  to 
the  best  of  your  judgment.     So  help  you  God. 


and  of 

well  and 


1223  On  the  day  of  ,  of 

Memorandum  ,  .        -^  ,    ,     '  , 

of  appraiser's  two  appraisers  were  duly  sworn  by  me  ,       

oath,  (b)         truly  to  appraise  the  goods  and  chattels  mentioned  in  the 
within  inventory  according  to  the  best  of  their  judgment. 

As  witness  my  hand. 

Present  at  the  time  of  swearing  ^ 
the  said  and  as  j- 

above,  and  witness  thereto.  I 


(o)  See  R.  S.  O.  c.  342,  s.  16.  The  oath  may  be  taken  before 
any  person  authorized  to  administer  an  oath, 

(6)  To  be  indorsed  upon  the  inventory:  R.  S.  O.  1897,  c.  342, 
s.  16. 
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1224 

We,  and  being  duly  sworn  by  well  Appraise- 

and  truly  to  appraise  the  goods  and  chattels  mentioned  in°^^°  " 
this  inventory  according  to  the  best  of  our  judgment  and 
having  viewed  the  said  goods  and  chattels,  do  appraise  and 
value  the  same  at  the  sum  of  $ 

Witness  our  hands  this         day  of  ,  19     . 

Witness : 

Sworn  appraisers. 


(Formal  parts:  as  in  No.  744.)  122S 

1.  I  am  the  plaintiff  herein  *  ^dS^Jf  re"'" 

2.  On  the  day  of  A.D.  19     ,(&)  the  above- P^^^i^^-    ^""^ 
named  defendant  by  one             his  bailiff,  entered  my  shop 

No.  Street,  in  the  of  and  wrongfully  seized 

and  took  therefrom  and  out  of  my  possession   (describe  the 
chattels) . 

3.  I  am  the  owner  of  the  said  (chattels)  and  am  law- 
fully entitled  to  the  possession  thereof. 

4.  The  value  of  the  said  to  the  best  of  my  belief  is  - 
$            (stating  the  value  of  each  chattel  if  more  than  one.) 

(Additional  clauses  necessary  in  order  to  ohtain  the  order 
on  prcecipe. ) 

5.  The  said  (chattels)  were  so  wrongfully  taken  out  of 
my  possession  within  two  months  next  before  the  making  of 
this  affidavit. 

6.  I  am  advised  and  believe  that  I  am  entitled  to  an 
order  of  replevin  herein, 

7.  There  is  good  reason  to  apprehend  and  I  do  apprehend 
that  unless  an  order  of  replevin  is  issued  herein  without 
waiting  for  a  motion  the  delay  will  materially  prejudice  my 
just  rights  in  respect  to  the  said  property. 

(Additional  clause  necessary  in  order  to  obtain  the  order 
on  prcecipe  in  case  the  property  was  distrained  for  rent  or 
damage  feasant.) 

(c)  The  affidavit  may  be  made  by  the  person  claiming  the  pro- 
perty or  his  servant  or  agent.  If  made  by  the  servant  or  agent  the 
Form  will  require  to  be  altered  accordingly. 

(6)  To  obtain  an  order  on  praecipe  this  date  must  be  within  two 
months  next  b^efore  the  date  of  making  the  affidavit:  Con.  Rule 
1068  (2). 

F— 46 


722  EXTRAORDINARY   REMEDIES. 

5.  The  said  property  was  taken  under  colour  of  a  distress 
for  rent  [or,  damage  feasant],  (a) 


1226 

Order  of  re- 
plevin.    (6) 


Order  of  Replevin.     (Riile  1071.) 
In  the  High  Court  of  Justice. 
The  Master  in  Chambers  (or  as  may  he). 
[Date.] 

Between— A. B.,  Plaintiff, 
and 
CD.,  Defendant. 

1.  Upon  the  application  of  the  above-named  plaintiff,  and 
upon  reading  the  affidavit  of  filed,  and  upon  hearing  the 
solicitor  [or,  counsel]  for 

2.  It  is  ordered  that  the  sheriff  of  {here  insert  the  name 
of  the  County,  United  Counties,  District  or  City),  do  without 
delay  take  the  security  required  by  Rule  1072  [and  where 
Rule  1074  applies  add  and  Rule  1074]  and  cause  to  be  re- 
plevied to  the  plaintiff,  his  goods,  chattels  and  personal  prop- 
erty following,  that  is  to  say:  (here  set  out  description  of 
property  as  in  the  affidavit  filed),  which  the  said  plaintiff 
alleges  to  be  of  the  value  of  $  ,  and  to  have  been  taken 
and  unjustly  detained  [or,  unjustly  detained,  as  the  case 
may  ie]  by  the  defendant,  CD.,  in  order  that  the  said  plain- 
tiff may  have  his  remedy  in  that  behalf. 

3.  And  it  is  further  ordered  that  the  said  Sheriff  do 
forthwith,  after  the  execution  of  this  order,  make  return  to 
(insert  here  the  officer  in  whose  office  the  appearance  in  the 
action  is  to  he  entered)  what  he  shall  have  done  in  the  prem- 
ises, and  do  also  return  this  order. 

Con.  Rules,  1888,  Form  153. 
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Replevin 
bond,     (c) 


Replevin  Bond.     (Rule  1072). 

Know  all  men  by  these  presents,  that  we,  A.B.,  (the  plain- 
tiff) of  W.O.,  of  and  J.8.,  of  are  jointly 

(a)  See  Con.  Rule  1068   (3). 
(6)  Con.  Rules,  1897,  Form  133. 
(c)  Con.  Rules,  1897,  Form  196. 
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and  severally  held  and  firmly  bound  to  W.P.,  Esquire,  Sheriff 
of  the  County  of  in  the  sum  of  of  lawful  money  of 

Canada,  to  be  paid  to  the  said  Sheriff,  or  his  certain  attorney, 
executors,  administrators  or  assigns,  for  which  payment  to  be 
well  and  truly  made  we  bind  ourselves,  and  each  and  every 
of  us  in  the  whole,  our,  and  each  and  every  of  our  heirs,  ex- 
ecutors and  administrators,  firmly  by  these  presents,  sealed 
with  our  seals. 

Dated  this  day  of  ,  one  thousand  nine  hundred 

and 

The  condition  of  this  obligation  is  such,  that  if  the  above 
bounden  A.B.,  do  prosecute  his  suit  with  effect  and  without 
delay  against  CD.  for  the  taking  and  unjustly  detaining  [or, 
unjustly  detaining,  as  the  case  may  he}  of  his  cattle,  goods  and 
chattels,  to  wit:  (here  set  forth  the  property  distrained,  taken 
or  detained),  and  {d)  do  make  a  return  of  the  said  property, 
if  a  return  thereof  shall  be  adjudged,  and  also  [to]  (e)  pay 
such  damages  as  the  defendant  shall  sustain  by  the  issuing  of 
the  order  of  replevin  if  the  said  A.B.  fails  to  recover  judgment 
in  his  said  suit,  and  further  do  observe,  keep  and  perform  all 
rules  and  orders  made  by  the  Court  in  the  said  suit,  [where 
Rule  1074  applies,  add  and  do  indemnify  and  save  harmless 
the  defendant  from  all  loss  and  damage  which  he  may  sus- 
tain by  reason  of  the  seizure  of  the  said  cattle,  goods  and 
chattels  {as  the  case  may  he)  and  of  any  deterioration  of  the 
same  in  the  meantime  in  the  event  of  their  being  returned 
and  all  costs  and  expenses  which  the  defendant  may  incur, 
including  reasonable  costS  not  taxable  between  party  and 
party],  then  this  obligation  shall  be  void,  or  else  remain  in 
full  force  and  virtue. 

Sealed  and  delivered    ) 
in  the  presence  of     ) 

Form  of  Assignment. 

Know  all  men  by  these  presents,  that  I,  W.P.,  Esquire, 
Sheriff  of  the  County  of  ,  have  at  the  request  of  the 

within-named  O.D.,  the  defendant  in  this  cause,  assigned 
over  (/)  this  replevin  bond  unto  the  said  CD.,  pursuant  to 
the  Eules  of  the  Supreme  Court  of  Judicature  in  that  behalf. 

(d)  See  Kennin  v.  Macdonald,  22  Ont.  488-9. 

(e)  "To  "  should  be  "do." 

if)  Here  it  might  be  well  to  add,  "  and  by  these  presents  do  as- 
sign over." 
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In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal 
of  office  this  day  of  ,  one  thousand  nine  hundred 

and 

Sealed  and  delivered 
m  the  presence  of 

Con.  Eules,  1888,  Form  208. 


Praecipe  Order  of  Withernam.    (Rule  1078). 
Order  of  I^  the  High  Court  of  Justice. 

Withernam.  ° 

(")  [Date.] 

Between— 1.J5.,  Plaintiff, 
and 
CD.,  Defendant. 

1.  Upon  the  application  of  the  plaintiff,  and  it  appearing 
by  the  return  of  the  Sheriff  of  the  of  ,  to  tiie  order 
of  replevin  made  herein  on  the  day  of  ,  that  the 
goods,  chattels  and  personal  property,  mentioned  in  the  said 
order  have  been  eloigned  by  the  defendant,  CD.,  out  of  the 
bailiwick  of  the  Sheriff  of  ,  to  places  to  him  unknown 
so  that  he  could  not  replevy  the  same  to  the  said  plaintiff. 

2.  It  is  ordered  that  the  said  Sheriff  do  forthwith  take 
in  withernam  the  goods,  chattels  and  personal  property  of  the 
said  defendant,  CD.,  in  his  bailiwick,  to  the  value  of  the 
goods,  chattels  and  personal  property  by  the  said  defendant, 
CD.,  before  taken,  and  do  forthwith  deliver  them  to  the  said 
plaintiff  to  be  kept  by  him  until  the  said  defendant,  CD., 
delivers  the  goods,  chattels  and  personal  property  last  afore- 
said to  the  said  plaintiff. 

3.  And  it  is  further  ordered  that  if  the  said  plaintiff 
shall  give  security  to  the  said  Sheriff  as  provided  by  law  for 
the  prosecution  of  the  plaintiff's  claims,  and  for  the  return 
of  the  goods,  chattels  and  property  so  to  be  taken  in  wither- 
nam as  aforesaid,  if  the  return  thereof  shall  be  adjudged, 
then  the  said  Sheriff  do  take  security  with  two  sufficient  sure- 
ties from  the  said  defendant^  CD.,  to  answer  to  the  said 
plaintiff  for  the  taking  and  unjustly  detaining  of  his  goods, 
chattels  and  personal  property  aforesaid. 

4.  And  it  is  further  ordered  that  the  said  Sheriff  do 
forthwith  make  return  to  [the  Central  Office,  Osgoode  Hall, 
Toronto,  or  name  the  officer  in  whose  office  the  proceedings 

(a)  Con.  Rules,  1897,  Form  134. 
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were  commenced],  what  he  shall  have  done  in- the  premises, 
and  do  also  return  this  order. 

{Signature  of  officer.) 
Con.  Eules,  1888,  Form  164. 


{Formal  farts:  see  No.  802.) 
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No  appearance  having  been  entered  to  the  writ  of  sum-  interlocutory 
mons  [or,  jSTo  defence  having  been  delivered  by  the  defend-  J^^^ent  ^ 
ant]  herein,  it  is  this  day  adjudged  that  the  plaintiff  recover  the  plaintiff  in 
against  the  defendant  damages  to  be  assessed.  default  of  ap- 

*=  *=  pearance  or 

defence. 


{Formal  farts:  see  No.  802.)  ioq^ 

Pursuant  to  the  order  of  the  Master  in  Chambers  dated  f^^^^f^^f^.j^o'' 
the  day  of  19     ,  whereby  it  is  ordered  that  goods, 

this  action  be  dismissed  for  want  of  prosecution,  and  that 
the  defendant  be  at  liberty  to  sign  judgment  for  a  return 
of  the  cattle  [or  goods  and  chattels]  in  the  [stateiiient  of 
claim]  mentioned,  and  his  costs  of  defence  {as  may  have  heen 
ordered) . 

It  is  this  day  adjudged  that  the  plaintiff  recover  nothing 
against  the  defendant,  and  that  the  defendant  have  a  return 
of  the  cattle  [or  goods  and  chattels]  in  the  [statement  of 
claim]  mentioned,  viz.,  {describe  them),  and  that  the  de- 
fendant recover  against  the  plaintiff  his  costs  of  this  action 
to  be  taxed. 

[Or,  the  judgment  may  he  pronounced  hy  the  order  ly  which 
the  action  is  dismissed  thus: — 

1.  It  is  ordered  and  adjudged  that  the  plaintiff's  action  be 
and  the  same  is  hereby  dismissed. 

2.  And  it  is  further  ordered  and  adjudged  that  the  plain- 
tiff do  return  to  the  defendant  the  cattle  [or  goods  and  chat- 
tels] in  the  statement  of  claim  mentioned  and  replevied  in 
this  action,  and  do  pay  to  the  defendant  his  costs  of  this 
action  to  be  taxed. 
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1331 

rit  of  re- 
torno  habendo. 

To  the  Sheriff  of 


Writ  of  re-      Edward  VII.,  &c.  (See  No.  1064) 


Greeting: 

Whereas  CD.  was  summoned  to  be  in  our  High  Court 
of  Justice  to  answer  A.B.  in  an  action  for  the  taking  and 
unjustly  detaining  of  the  cattle  [or  goods  and  chattels]  of 
the  said  A.B.  to  wit  (describing  them).  And  (recite  the 
judgment  under  which  the  return  is  ordered)  : 

Therefore  we  command  you  that  without  delay  you  cause 
the  said  cattle  [or,  goods  and  chattels]  to  be  returned  to 
the  said  CD.,  and  in  what  manner  you  shall  have  executed 
this,  our  writ,  make  appear  to  the  Justices  of  our  said  High 
Court  of  Justice  at  Toronto,  immediately  after  the  execu- 
tion hereof,  and  have  you  there  then  this  writ. 

(Conclusion  as  in  No.  1064.) 


Section  IV. — Interpleader. 
Affidavit  on  Interpleader^  by  a  Defendant.     (Rule  1104.) 
Affidavit    for  In  the  High  Court  of  Justice. 

an  inter-  ° 

pleader  order  Between  Plaintiff, 

(stakeholder  ,  ' 

defendant)  (a)  and 

Defendant. 

^  I,  of  ,  the  defendant  in  the  above  action,  make 

oath  and  say  as  follows : 

1.  The  writ  of  summons  herein  was  issued  on  the 

day  of  19     ,  and  was  served  on  me  on  the  day 

of  19     J  (stating  the  condition  of  the  action^  &c.). 

2.  The  action  is  brought  to  recover  .    The  said 

fis  or  are]  in  my  possession,  but  I  claim  no  interest  therein. 

3.  The  right  to  the  said  subject  matter  of  this  action  has 
been  and  is  claimed  (if  claim  in  writing  mahe  the  writing 
an  exhibit)  by  one  (state  expectation  of  suit  or  that  he  has 
already  sued) . 

4.  I  do  not  in  any  manner  collude  with  the  said  or 
with  the  above-named  plaintiff,  but  I  am  ready  to  bring  into 

(fl)  Con.  Rules,  1897,  Form  24. 
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Court  or  to  pay  or  dispose  of  the  said  in  such  maimer 

as  the  Court  may  order  or  direct. 

Sworn  at  the  day  of  19     . 

Before  me 

Con.  Rules,  1888,  Form  52. 


Notice  of  Claim  to  Goods  taken  in  Execution. 
(Rule  1115.) 

1333 

In  the  matter  of  (Short  Title.)  Sheriff's 

notice  to  ex- 
Take  notice  that  A.B.  has  claimed  the  goods  {or,  certain  ecutor  credi- 
goods  where  only  certain  goods  are  claimed,  here  enumerate  ^^^^^  ciarm  to 
themi  taken  in  execution  by  the  Sherijff  of  under  the  goods  seized, 

writ  of  issued  in  this  action.    You  are  hereby  required  ^*) 

to  admit  or  dispute  the  title  of  the  said  A.B.  to  the  said 
goods,  and  give  notice  thereof  in  writing  to  the  said  Sheriff 
within  seven  days  from  the  receipt  of  this  notice,  failing 
which  the  said  Sheriff  may  apply  for  an  interpleader  order. 
If  you  admit  the  title  of  the  said  A.B.  to  the  said  goods  and 
give  notice  thereof  in  manner  aforesaid  to  the  said  Sheriff 
you  will  only  be  liable  for  any  fees  and  expenses  incurred 
prior  to  the  receipt  of  the  notice  admitting  the  claim. 
Dated 

(Sgd.)         CD., 

Sheriff  of 
To  the  plaintiff 

56  V.  c.  5,  Sched.  A. 


Notice  of  Plaintiff  of  Admission  or  Dispute  of  Title  of  Claim- 
ant.    {Rule  1115.) 

1334 

In  the  matter  of  (Short  Title.)  Notice  in  re- 

ply of  admis- 
Take  notice  that  I  admit  \_or,  dispute]  the  title  of  A.B.  sion  or  dis- 

to  the  goods  [or,  to  certain  of  the  goods,  namely  (set  ^^^^^  claimant's 
out)']  seized  by  you  under  the  execution  issued  on  the  judg- title,    (c) 
ment  in  this  action. 
Dated 

(Sgd.)        E.T., 

Plaintiff^s  solicitor. 


To  the  Sheriff  of 


56  V.  c.  5,  Sched.  B. 


(6)  Con.  Rules,  1897,  Form  72. 
(c)  Con.  Rules,  1897,  Form  73. 
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Notice  of 
motion  by 
Sheriff  for  an 
interpleader 
order. 

1S»» 

Affidavit  for 
an  inter- 
pleader order 
on  a  SherifiE's 
behalf. 


See  Form  No.  403,  p.  281. 


In  the  High  Court  of  Justice. 


and 


Between — A.B.,  Plaintiff, 
and 
E.F.,  Defendant. 

Between — G.H.,  Plaintiff, 
and 
E.F.,  Defendant, 
and 
In  the  County  Court  of  the  County  of 

Between— L.ilf.,  Plaintiff, 
and 
E.F.,  Defendant. 

And  between — P.Q.  and  K.F.,  Claimants, 

and 

A.B.,  O.H.  and  L.M.,  and 

the  Sheriff  of  the  County 

of  Eespondents. 

I,  X.Y.,  of  the  in  the  County  of         ,  Sheriff  of  {a) 

the  said  County,  make  oath  and  say,  as  follows : 

1.  Under  and  by  virtue  of  a  writ  of  -fieri  facias  which 
appears  to  me  to  have  been  regularly  issued  out  of  the  High 
Court  of  Justice  in  the  action  firstly  above  mentioned  directed 
to  the  Sheriff  of  the  County  of  commanding  that  he 

should  cause  to  be  levied  of  the  goods  and  chattels  of  the 
above-named  defendant  $437.67,  with  interest  thereon  at 
[five]  per  cent,  per  annum  from  the  30th  day  of  July,  19  , 
which  the  plaintiff  A.B.  had  recovered  against  the  said  de- 
fendant in  the  said  Court,  and  indorsed  to  levy  the  whole  of 
the  said  sum  of  $437.67  with  the  interest  thereon,  besides 
Sheriff's  fees,  poundage  and  other  incidental  expenses,  I 
did  on  or  about  the  6th  day  of  August  last,  take  possession  of 
certain  goods  and  chattels  in  the  dwelling  house  of  the  said 
defendant  situate  at  in  the  said  County  of  ,  and 

the  said  goods  and  chattels  still  remain  in  my  possession 
as  such  Sheriff,  and  are  as  I  am  informed  and  believe,  greater 
in  value  than  the  sum  of  $400. 


(o)  The  aflSdavit  may  be  made  to  the  deputy  sheriff,  see  No.  1237. 
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3.  On  or  about  the  17th  day  of  August  last  there  was 
placed  in  my  hands  a  writ  of  -fieri  facias  which  appears  to 
me  to  have  been  regularly  issued  out  of  the  High  Court  of 
Justice  in  the  action  secondly  above  mentioned  directed  to 
the  Sheriff  of  the  County  of  commanding  that  he  should 

cause  to  be  levied  of  the  said  goods  and  chattels  of  the  said 
defendant  $766.23  for  debt,  and  the  sum  of  $50.06  for  costs, 
which  the  plaintiff  G.H.  had  recovered  against  the  said  de- 
fendant in  said  Court,  and  indorsed  to  levy  the  whole  of  the 
said  sums  and  interest  thereon,  besides  costs  of  the  said  writ. 
Sheriff's  fees,  poundage  and  incidental  expenses. 

3.  On  or  about  the  35th  day  of  August  last,  there  was 
placed  in  my  hands  a  writ  of  fieri  facias,  which  appears  to  me 
to  have  been  regularly  issued  out  of  the  County  Court  in  the 
County  of  in  the  action  thirdly  above  mentioned,  dir- 
ected to  the  Sheriff  of  the  County  of  commanding  that 
he  should  cause  to  be  levied  of  the  goods  and  chattels  of 
the  said  defendant  the  sum  of  $183.80,  and  the  sum  of  $18, 
for  costs,  which  the  plaintiff  L.M.  had  recovered  against  the 
said  defendant  in  the  said  County  Court,  and  indorsed  to 
levy  the  whole  of  the  said  sums  and  interest  thereon  besides 
costs  of  the  said  writ.  Sheriff's  fees,  poundage  and  other  in- 
cidental expenses. 

4.  On  or  about  the  30th  day  of  August  last  there  was 
placed  in  my  hands  a  writ  of  venditioni  exponas,  which 
appears  to  me  to  have  been  regularly  issued  out  of  the  High 
Court  of  Justice  in  the  action  secondly  above  mentioned,  dir- 
ected to  the  Sheriff  of  the  County  of  commanding  that  he 
should  cause  to  be  sold  the  goods  and  chattels  of  the  said  de- 
fendant seized  under  the  writ  of  fieri  facias  issued  in  the 
said  action  so  as  to  realize  the  sum  of  $766.37  for  debt  and 
the  sum  of  $50  for  costs,  which  the  plaintiff  G.H.  had  recov- 
ered against  the  said  defendant  and  interest  thereon,  besides 
costs  of  the  said  writs.  Sheriff's  fees,  poundage  and  other 
incidental  expenses. 

6.  On  or  about  the  13th  day  of  August  last,  I  was  served 
with  a  written  notice  of  claim  of  which  the  following  is  a 
true  copy: 

"  We  hereby  on  behalf  of  Mr.  P.Q.,  claim  from  the  estate 
of  E.F.,  of  the  sum  of  $73.00,  being  one  year's  rent  due 

from  him  for  the  house  and  premises  lately  occupied  by 
him  in  and  forbid  you  to  sell  or  remove  the  goods 

therein  until  the  same  is  satisfied. 

Dated  this  13th  August,  A.D.  19     . 

B.  &  S.,        Solicitors  for  P.Q. 

To  Esquire, 

Sheriff,  County  of 
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6.  On  or  about  the  12th  day  of  August  last,  I  was  served 
with  a  written  notice  of  claim  of  which  the  following  is  a 
true  copy: 

"We  hereby  on  behalf  of  R.F.  claim  the  furniture  and 
household  effects  now  in  the  house  and  premises  lately  occu- 
pied by  E.F.,  in  the  Village  of  and  forbid  you  to  sell 
or  otherwise  interfere  with  the  same,  and  will  hold  you  re- 
sponsible for  any  damage  sustained  by  [her]  from  the  seizure 
of  the  same  by  you. 

Dated  this  12th  August,  A.D.  19     . 


B.  &  S., 

Solicitors  for  E.F. 


To  ,  Esquire, 

Sheriff  County  of 


7.  On  or  about  the  4th  day  of  September  instant,  I  was 
served  with  a  written  notice  of  which  the  following  is  a  true 
copy: 

"  In  the  High  Court  of  Justice. 

Between— G.J?.,  Plaintiff, 
and 
E.F.,  Defendant. 

We  hereby  on  behalf  of  B.E.,  of  the  Village  of  ,  in 

the  County  of  ,  wife  of  E.F.,  the  above-named  defendant, 

claim  the  following  furniture  and  household  effects  now  in 
the  house  and  premises  lately  occupied  by  the  said  defendant 
in  the  Village  of  ,  that  is  to  say: 

In  the  up-stairs  bedroom,  facing  west,  {enumerating 
the  chattels). 

In  bedroom  up-stairs  facing  east,  &c. 

In  drawing-room  south  of  hall,  &c.  All  which  said 
goods  and  chattels,  furniture  and  household  effects  we  here- 
by forbid  you  to  sell,  or  otherwise  interfere  with,  and  will 
hold  you  responsible  for  any  damages  sustained  by  the  said 
R.F.,  for  tha  seizure  or  sale  of  the  same  by  you. 

Dated  this  3rd  day  of  September,  A.D.  19     . 

B.  &  S., 

Solicitors  for  R.F. 

To  ,  Esq., 

Sheriff  County 


INTERPLEADER.  731 

8.  On  the  day  of  I  caused  to  be  delivered  to  the 
solicitors  for  each  of  the  plaintiffs  A.B.,  G.H.,  and  L.M.,  a 
true  copy  of  the  notice  (a)  now  shewn  to  me  and  marked 
Exhibit  A.,  to  this  affidavit,  and  in  response  thereto  I  have 
received  from  the  notice  (&)  now  shewn  to  me  and 
marked  Exhibit            hereto  (as  may  he  the  case). 

9.  This  application  for  an  interpleader  order  is  made  to 
this  Honourable  Court  on  my  behalf,  as  such  Sheriff,  at  my 
own  expense,  and  for  my  indemnity  only,  and  I  do  not 
in  any  manner  collude  with  the  said  claimants  or  any  of 
them. 

Sworn,  &c. 

X.Y. 


(Formal  parts:  see  preceding  Form  and  No.  744.) 
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I,  ,  of  the  ,  in  the  County  of  ,  Another 

[Deputy  Sheriff],  make  oath  and  say  as  follows :—  [^^-  shears 

1.  I  am  acting  for  and  on  behalf  of  the  Sheriff  of  the^®^^''- 

of  ,  and  have  knowledge  of  the  execution  of 

writs  of  fieri  facias  in  the  office  of  the  said  Sheriff  and  of 
the  execution  hereinafter  referred  to. 

2.  Under  and  by  virtue  of  a  writ  of  fieri  facias,  which 
appears  to  me  to  have  been  regularly  issued  out  of  this 
Honourable  Court  in  this  action  directed  to  the  Sheriff  of  the 

of  commanding  him  that  he  should  cause  to  be 

levied  of  the  goods  and  chattels  of  ,  one  of  the  above- 

named  defendants,  $  ,  together  with  $  , 

whi'ch  the  above-named  plaintiffs  lately  recovered  against  the 
said  defendant  ,  in  the  said  Court  returnable 

immediately   after   the    execution   thereof    and    indorsed  to 
levy  the  said  respective  sums,  I  did  on  the  day  of 

instant  [if  so  and  under  the  instructions  of  the  plain- 
tiff's solicitors  herein]  cause  to  be  seized  and  possession  taken 
by  a  bailiff  of  the  said  Sheriff  duly  authorized  a  quantity  of 
goods  and  chattels  consisting  of  [office  furniture,  engine  and 
boiler,  waggons  and  quantity  of  ice  and  plant,  &c.,  used  in  ■ 
meat  packing  business,  and  being  in  the  defendant's  place 
of  business  on  street,  in  the  of  ], 

which  appeared  to  me  to  be  the  property  of  the  above-named 

(a)  Notice  according  to  No.  1233. 
(6)  Notice  according  to  No.  1234. 
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defendant,  who  was  at  the  time  of  the  said  seizure  in  posses- 
sion and  occupation  of  the  said  premises,  and  the  said  goods 
and  chattels  still  remain  in  the  custody  and  possession  of  the 
said  Sheriff,  and  are  as  I  am  informed  and  believe  greater  in 
value  than  $400. 

3.  I  further  say  that  on  the  day  of  ,  in- 
stant, I  was  served  with  a  written  notice  of  which  the 
annexed  paper  writing  is  a  true  copy. 

4.  I  further  say  that  this  application  is  made  to  this  Hon- 
ourable Court  solely  on  behalf  of  the  said  Sheriff,  and  for  his 
indemnity  only,  and  that  I  do  not  nor  does  the  said  Sheriff  in 
any  way  collude  with  the  said  claimant  or  with  the  said 
plaintiffs. 

Sworn,  &c. 


123S 

Claim  annex-  Toronto,  th,  19 

ed. 

,  Esq.,  Sheriff,  Co. 

Dear  Sir: — 

We  beg  to  notify  you  that  the  goods  and  chattels  seized 

by  you  under  the  execution  in  the  above  cause  belong  to  Mr. 

,  having  been  purchased  by  him  at  a  bailiff's 

sale  under  a  distress  for  rent,  and  we  as  his  solicitors  forbid 

you  to  remove  or  in  any  way  dispose  of  the  same. 

Yours  truly, 

A.  &B. 

Solicitors  for    - 


Interpleader  Order,  No.  1.     (Rules  1103,  (&c.) 
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Order  barring  In  the  High  Court  of  Justice. 

claimant  on 

ance^^'(ar      The  Master  in  Chambers  (or  as  may  he). 

[Date.'] 

Between  ,  Plaintiff 

and 

Defendant. 


(a)  Con.  Rules,  1897,  Form  128. 
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And  in  the  County  Court  of  the  County  of 

Between  ,  Plaintiff, 

and 

Defendant 

And  between 

Claimant, 
and 

The  said  execution  credi- 
tors and  the  sheriff  of 

Kespondents. 

1.  Upon  the  application  of  the  said  Sheriff  for  an  inter- 
pleader order,  and  upon  reading  the  affidavit  of  filed, 
and  upon  hearing  the  solicitor  [or,  counsel]  for  , 
and  the  said  claimant  not  appearing  though  duly  served  with 
notice  as  by  affidavit  of                      appears. 

2.  It  is  ordered  that  the  claimant  and  all  persons  claiming 
under  him  be  and  they  are  hereby  forever  barred  of  and  from 
all  claim  to  the  goods  and  chattels  seized  herein  by  the  said 
Sheriff  as  against  ,  that  no  action  be  brought  against 
the  above-named  [Sheriff]  for  or  in  respect  to  the  seizure  of 
said  goods. 

3.  And  it  is  further  ordered  that  the  costs  of  this  appli- 
cation be 

See  Con.  Eules,  1888,  Form  146. 
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In  the  High  Court  of  Justice. 

1240 

Order  sub- 
stituting 

The  Master  in  Chambers  (or  as  may  he). 
[Date.] 

Between 

claimant  for 
defendant  in 
the  action,  (b 

Plaintiff, 
and 

Defendant. 

and  between                Claimant, 
and 
Eespondents. 

1.  Upon  the  application  of                         ,  and  upon  read- 
ing the  affidavit  of                         filed,  and  upon  hearing  the 
solicitor  [or,  counsel]  for 

(ft)  Con.  Rules,  1897.  Form  129. 
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2.  It  is  ordered  that  the  above-named  claimant  be  sub- 
stituted as  defendant  in  this  action  in  lieu  of  the  present  de- 
fendant. 

3.  And  it  is  further  ordered  that  the  costs  of  this  applica- 
tion be 

Dated  the  day  of  19     . 

See  Con.  Rules,  1888,  Form  147. 


^^  Interpleader  Order,  No.  3. 
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Sheriff -Tap-  ^^  the  High  Court  of  Justice. 

iitsue"'{«7         The  Master  in  Chambers  (or  as  may  be). 

[Date.] 

Between  Plaintiff, 

and 

Defendant. 

And  between,  &c.,  &c.  (titles  of  any  other  actions) 

And  between  Claimant, 

and 
The  said  execution  creditor  and 

the  Sheriff  of  Respondents. 

1.  Upon  the  application  of  the  said  Sheriff  for  an  inter- 
pleader order,  and  upon  reading  the  affidavit  of  filed, 
and  upon  hearing  the  solicitor  [or,  counsel]  for 

2.  It  is  ordered  that  the  said  Sheriff  proceed  to  sell  the 
goods  seized  by  him  under  the  writ  of  fieri  facias  issued  here- 
in, and  pay  the  net  proceeds  of  the  sale,  after  deducting  the 
expenses  thereof  (or  as  otherwise  ordered)  into  Court  in  this 
cause,  to  abide  further  order  herein. 

Or,  It  is  ordered  that  upon  payment  into  Court  by  the 
said  claimant  within  from  this  date  of  the  sum  of 

$  [or,  of  the  appraised  value  of  the  goods  and 

chattels  seized  by  the  said  Sheriff  herein,  together  with  the 
expenses  of  appraisement],  or  upon  the  said  claimant  within 
the  same  time,  giving  to  the  execution  creditor  security  to  the 
satisfaction  of  for  the  payment  of  the  same  amount 

by  the  said  claimant  according  to  the  directions  of  any  order 
to  be  made  herein,  and  upon  payment  by  the  said  claimant 

(o)  Con.  Rnles,  1897,  Form  130. 
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to  the  above-named  sheriff  of  the  possession  money  from  (the 
date  of  his  notice  of  motion  or  of  the  order  or  such  date  as 
may  he  proper),  and  upon  production  to  the  said  Sheriff  of 
the  Accountant's  certificate  that  the  money  has  been  paid  into 
Court,  or  the  certificate  of  the  said  that  security 

has  been  given  as  aforesaid,  the  said  Sheriff  do  withdraw 
from  the  possession  of  the  goods  and  chattels  seized  by  him  , 
under  the  writ  of  fieri  facias  herein. 

3.  And  it  is  further  ordered  that  unless  such  payment  be 
made  (including  the  Sheriff's  possession  money)  or  such 
security  be  given  within  the  time  aforesaid  or  in  case  before 
the  expiration  of  the  time  aforesaid  the  claimant  desires  the 
said  goods  and  chattels  to  be  sold  by  the  said  Sheriff  the  said 
Sheriff  proceed  to  sell  the  said  goods  and  chattels,  and  pay 
the  proceeds  of  the  sale,  after  deducting  the  expenses  thereof 
{or  as  otherwise  ordered)  and  the  possession  money  as  afore- 
said into  Court  to  the  credit  of  this  matter,  to  abide  further 
order  herein. 

4.  And  it  is  further  ordered  that  the  parties  proceed  to 
the  trial  of  an  issue  in  the  High  Court  of  Justice  [or,  in  the 
County  Court  of  the  County  of  ]  in  which  the  claimant 
\or,  execution  creditor]  shall  be  plaintiff  and  the  execution 
creditor  \^or,  claimant]  shall  be  defendant,  and  that  the 
question  to  be  tried  shall  be  whether  at  the  time  of  [insert 
here  the  delivery  of  the  said  writ  to  the  sheriff  or,  the  seizure 
by  the  sheriff  or,  the  sale  by  the  Sheriff  as  the  case  may  re- 
quire'] the  goods  and  chattels  seized  \in  case  the  claimant  is 
plaintiff  were  the  property  of  the  claimant  as  against  the 
execution  creditor],  \or,  in  case  the  execution  creditor  is 
plaintiff  were  exigible  under  the  execution  of  {the  execution 
creditor)  as  against  the  claimant]. 

5.  And  it  is  further  ordered  that  such  issue  be  prepared 
and  delivered  by  the  plaintiff  therein  within  from  this 
date,  and  be  returned  by  the  defendant  therein  within 
days  thereafter  and  be  tried  at 

6.  And  it  is  further  ordered  that  the  question  of  costs 
and  all  further  questions  be  reserved  to  be  disposed  of  by  the 
Judge  at  the  trial  of  the  said  issue,  or  if  not  so  disposed  of 
then  to  be  disposed  of  in  Chambers. 

7.  And  it  is  further  ordered  that  any  other  execution 
creditors  desiring  to  take  part  in  the  contest  of  the  said  issue 
shall  be  at  liberty  to  do  so  upon  placing  their  executions 
against  the  goods  of  the  defendant  in  the  hands  of  the  said 
Sheriff  within  [ten]  days  from  this  date  and  upon  notifying 
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within  the  same  time  the  solicitors  for  {an  execution 

creditor)  (who  shall  have  the  conduct  of  the  said  issue  for 
all  execution  creditors  taking  part  in  it)  of  their  desire  to 
come  in  and  of  their  agreement  to  contribute  pro  rata  to  the 
expense  of  the  said  contest  according  to  the  statute  in  that 
behalf. 

8.  And  it  is  further  ordered  that  no  action  be  brought 
against  the  said  Sheriff  for,  or  in  respect  to,  the  seizure  of 
the  said  goods  and  chattels  or  for  anything  done  under  this 
order. 

See  Con.  Rules,  1888,  Forms  148,  149,  150. 
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Order  for  In  the  High  Court  of  Justice. 

trial  of  claims 

in  a  summary        The  Master  in  Chambers  (or  as  may  he). 

manner,   (a)  \  ^        / 

[Date.l 

Between  ,  Plaintiff, 

and 

Defendant. 

And  between 

and  Claimant, 

The  said  execution  creditor 

and  the  Sheriff  of       ,  Respondents. 

1.  Upon  the  application  of  the  Sheriff  of  for  an  in- 
terpleader order  and  upon  hearing  read  the  affidavits  of 
and  upon  hearing  the  solicitor  [or,  counsel]  for  .  and 
the  claimant  and  the  execution  creditor  ,  having  requested 
and  consented  that  the  merits  of  the  claim  made  by  the  claim- 
ant be  disposed,  of  and  determined  in  a  summary  manner. 

2.  It  is  ordered  that 

3.  And  it  is  further  ordered  that  the  costs  of  this  appli- 
cation be 

Con.  Rules,  1888,  Form  151. 


(a)  Con.  Rules,  1897,  Form  131. 
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Interpleader  Order,  No.  5. 

1343 

In  the  High  Court  of  Justice.  Stooirand^ 

The  Master  in  Chambers  (or  as  may  he).  cSTnVex- 

[Date.]  ecution.    (b) 

Between  ,  Plaintiff, 

and 

Defendant. 

And  between 

and  Claimant, 

The  said  , execution  creditor,  and 

the  Sheriff  of  Eespondents. 

1.  Upon  the  application  of  the  Sheriff  of  for  an 
interpleader  order,  and  upon  reading  the  affidavit  of 

filed,  and  upon  hearing  the  solicitor  [or,  counsel]  for 

2.  It  is  ordered  that  the  above-named  Sheriff  proceed  to 
sell  enough  of  the  goods  seized  under  the  writ  of  fieri  facias 
issued  in  this  action  to  satisfy  the  expenses  of  the  said  sale, 
the  rent  (if  any)  due,  the  claim  of  the  claimant,  and  this 
execution. 

3.  And  it  is  further  ordered  that  out  of  the  proceeds  of  the 
said  sale  (after  deducting  the  expenses  thereof,  and  rent,  if 
any),  the  said  Sheriff  pay  to  the  claimant  the  amount  of  his 
said  claim,  and  to  the  execution  creditor  the  amount  of  his 
execution,  and  the  residue,  if  any,  to  the  defendant. 

4.  And  it  is  further  ordered  that  no  action  be  brought 
against  the  said  Sheriff,  and  that  the  costs  of  this  appli- 
cation be 

Con.  Rules,  1888,  Form  152. 


(Formal. parts:  see  Nos.  902  and  1241.) 
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and  E.F.,  the   claimant   named  in  the   affidavit  of   the  said  Order  barring 
Sheriff,  not  appearing  to  maintain  or  relinquish  his  claim,  ^^™  °^ '^'^^" 
although  duly  notified,  as  by  affidavit  of  service  appears :  It  is 
ordered  that  the  said  E.F.,  and  all  persons  claiming  from  or 
under  him,  be  and  they  are  hereby  for  ever  barred  from  prose- 
cuting his  claim  referred  to  in  the  affidavit  of  the  said  Sheriff. 

(&)  Con.  Rules,  1897,  Form  132. 

1.'— 47 
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2.  It  is  further  ordered  that  the  said  E.F.  do  forthwith 
pay  to  the  said  Sheriff  the  possession  money  incurred  by  the 
said  Sheriff  since  the  date  of  the  service  upon  the  said  Sheriff 
of  the  claim  of  the  said  E.F.,  &c.  {the  costs  are  in  the  discre- 
tion of  the  Court. 

3.  And  it  is  further  ordered  that  no  action  shall  be 
brought  against  the  said  Sheriff  in  respect  to  the  seizure  of 
the  said  goods. 


{Formal  parts:  see  Nos.  902  and  1241.) 

executrn^'^^    and  A.B.,  the  execution  creditor  named  in  the  affidavit  of  the 
creditor  fails    said  Sheriff,  not  appearing  to  maintain  or  relinquish  his  claim 
to  appear  and  to  the  goods  and  chattels  referred  to  in  the  affidavit  of  the 
appear.       ^^  ^aid  Sheriff,  under  the  execution  issued  by  him  in  the  above 
cause,  although  duly  notified,  as  by  affidavit  of  service  ap- 
pears:   It  is  ordered  that  the  said  Sheriff  do  withdraw  from 
the  possession  of  the  said  goods. 

2.  It  is  further  ordered  that  no  action  be  brought  against 
the  said  Sheriff  in  respect  of  the  seizure  of  the  said  goods  or 
the  abandonment  thereof  under  this  order. 

3.  It  is  further  ordered  that  the  said  A.B.  do  pay  to  the 
said  Sheriff  the  possession  money  incurred  by  him  in  respect 
to  the  said  goods. 


1246 

Order  where 
neither  ex- 
ecution credi- 
tor nor  claim- 
ant appears . 


(Formal  parts:  see  Nos.  902  and  1241.) 

1.  And  neither  the  said  [plaintiff]  {the  execution  creditor) 
nor  E.F.,  the  claimant  named  in  the  affidavit  of  the  said 
Sheriif,  appearing  to  maintain  or  relinquish  their  claims  to 
the  goods  and  chattels  referred  to  in  the  said  affidavit:  It  is 
ordered  that  the  said  Sheriff  do  proceed  and  sell  so  much  of 
the  said  goods  as  may  be  necessary  to  pay  the  expenses  in- 
curred by  him  in  respect  of  the  seizure  and  keeping  posses- 
sion of  the  said  goods,  and  do  thereafter  withdraw  from  the 
possession  of  the  residue  of  the  said  goods  and  chattels. 

2  It  is  further  ordered  that  no  proceedings  be  taken 
against  the  said  Sheriff  by  the  said  [plaintiff]  or  the  said 
E.F.  in  respect  of  the  said  seizure  of  the  said  goods,  or  for 
anything  done  by  the  said  Sheriff  by  virtue  of  this  order. 
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Know-all  men  by  these  presents  that  we,  E.F.  of  the  SSfo?^^ 

of  ,  in  the  County,  of  ,  {occupation) ,  and  No.  I24i,  for 

O.H.,  of  the  of  ,  in  the  County  of  ^^^^^  "^    ^ 

{occupation) ,  are  jointly  and  severally  held  and  firmly  bound 
unto  A.B.  in  the  sum  of  dollars,  to  be  paid  to  the 

said  A.B.,  his  heirs,  executors  or  administrators,  for  which 
payment  well  and  faithfully  to  be  made  we  bind  ourselves 
and  each  of  us  by  himself,  our  and  each  of  our  heirs,  execu- 
tors and  administrators,  respectively,  firmly,  by  these  presents. 

Dated  this  day  of  ,  19     . 

Whereas  the  said  xi.B.  has  lately  recovered  a  judgment  in 
the  High  Court  of  Justice  against  one  CD.  for  $  ,  and 

for  having  execution  of  said  judgment  a  writ  of  fieri  facias 
was  issued  thereon  out  of  the  said  Court  directed  to  the 
Sheriff  of  the  County  of  ,  who  under  the  said  writ  seized 

in  execution  certain  goods-  and  chattels  as  and  for  the  goods 
and  chattels  of  the  said  CD.,  which  goods  and  chattels  are 
alleged  to  be  the  property  of  the  above-named  E.F ; 

And    whereas    by   interpleader    order    of    the  Master  in 
Chambers  {or  as  the  case  may  he),  dated  the  day 

of  ,  19     ,  upon  the  application  of  the  said  Sheriff, 

it  was  amongst  other  things  ordered  {reciting  the  order,  as 
for  example:  that  upon  payment  of  the  appraised  value  of 
the  said  goods  and  chattels  into  Court  by  the  said  E.F.  within 
days  from  the  date  of  that  order,  or  upon  his  giving 
within  the  same  time  security  to  the  satisfaction  of  the 
Master  in  Chambers  for  the  payment  of  the  same  amount  by 
him  the  said  E.F.  according  to  the  directions,  of  any  order  to 
be  made  herein,  and  upon  payment  to  the  above-named 
Sheriff  of  his  possession  money,  the  said  Sheriff  should  with- 
draw from  the  possession  of  the  said  goods  seized  by  him  and 
claimed  by  the  said  E.F.  as  aforesaid;  and  that  unless  such 
payment  should  be  made  or  such  security  given  within  the 
time  aforesaid,  the  said  Sheriff  should  proceed  to  sell  the 
goods  and  chattels  claimed  bv  the  said  E.F.  and  pay  the  pro- 
ceeds of  such  sale,  after  deducting  the  expenses  and  possession 
monc}'  from  the  date  of  the  said  order,  into  Court  in  the  said 
cause  to  abide  further  order  therein,  and  that  the  parties 
should  proceed  to  the  trial  of  an  issue  in  which  the  said  E.F. 
should  be  plaintiff  and  the  said  A.B.  should  be  defendant,  and 
that  the  question  to  be  tried  should  be  whether  at  the  time 
of  the  seizure  the  said  goods  and  chattels  seized  by  the  said 
Sheriff  and  claimed  by  the  said  E.F.  or  any  of  them  were 
the  property  of  the  said  E.F.] 


740  EXTRAORDINARY    REMEDIES. 

And  whereas  the  said  E.F.  instead  of  paying  the  said 
appraised  value  into  Court  has  elected  to  give  the  security 
required  by  the  said  order,  and  the  above  written  obligation 
is  entered  into  for  the  purpose  of  such  security, 

Now  the  condition  of  the  above  written  obligation  is  such 
that  if  upon  the  trial  or  determination  of  said  issue  so 
directed  as  aforesaid  the  verdict  or  other  determination  of  the 
said  issue  shall  be  in  favour  of  the  said  A.B.,  and  the  said 
E.F.  and  G.TI.,  or  one  of  them,  their  or  one  of  their  heirs, 
executors  or  administrators,  shall  pay  or  cause  to  be  paid 
unto   the   said  A.B.  the    sum   of  dollars,  or  a  less 

amount  thereof,  according  to  the  directions  of  any  order  of 
the  Court  or  a  Judge  to  be  made  in  the  matter  of  the  said 
interpleader;  or  if  upon  trial  or  other  determination  of  the 
issue  the  verdict  or  other  determination,  as  the  case  may  be, 
shall  be  in  favour  of  the  said  E.F.,  then  this  obligation  to  be 
void  and  of  none  effect;  otherwise  to  be  and  remain  in  full 
force  and  virtue. 

Signed,  sealed  and  executed  in  i  E.F.         (Seal) 

the  presence  of  i  G.H.         (Seal) 


{Style  of  issue  as  directed  by  the  order.) 
1248 

Interpleader  The  plaintiffs  affirm  and  the  defendants  deny : 

issue  as  to  <>  i  js 

ownership  of  1.  That  the  plaintiffs  are  the  holders  of  shares  of 

stock.  stock  in  the  Company,  in  respect  of  which  have 

paid  $  into  Court. 

2.  That  they  are  entitled  to  be  registered  as  the  holders 
of  the  said  shares. 

3.  And  that  the  said  sum  of  $  is  the  property  of 
the  plaintiffs  as  against  the  defendants. 

And  the  defendants  affirm  and  the  plaintiffs  deny, 

1.  That  they  (the  defendants)  are  the' holders,  or  one  of 
them  is  the  holder,  of  the  said  shares. 

2.  That  they  are  entitled  to  be  registered  as  the  holders, 
or  one  of  them  is  entitled  to  be  registerd  as  the  holder,  of  the 
said  shares. 

3.  And  that  the  said  sum  of  $  is  the  property  of 
the  defendants,  or  one  of  them,  as  against  the  plaintiff's. 

And  it  has  been  ordered  by  the  IMaster  in  Chambers  that 
the  issue  aforesaid  shall  be  tried  [by  a  jury  at  the  County 
Court  of  the  County  of  .] 
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Therefore  [let  a  jury  come,  &c..  or,  let  the  question  be 
tried  accordingly]. 

Delivered  this  day  of  ,  19     . 


(Formal  parts:  see  No.  1248.) 

A.B.  affirms  and  CD.  denies  that  certain  goods  and  Interpleader 
chattels  and  effects  in  and  about  a  certain  house  in  the  occu-  ^oods^seized 
pation  of  E.F.,  situate  in  ,  seized  in  execution  by  the  bj-  a  sheriff 

Sheriff  of  the  County  of      ,  under  a  writ  of  fieri  facias,  dated  ^^"dera2^(.  «, 
the  day  of  ,  and  issued  out  of  the  High  Court 

of  Justice,  directed  to  the  said  Sheriff  for  the  having  in 
execution  of  a  judgment  of  that  Court,  recovered  by  the  said 
CD.  in  an  action  at  her  suit  against  the  said  E.F.,  were,  at 
the  time  of  the  said  seizure,  the  property  of  the  said  A.B.  as 
against  the  said  CD. 

And  it  has  been  ordered  by  the  Master  in  Chambers,  pur- 
suant to  the  statute  in  that  behalf,  that  the  truth  of  the 
matters  aforesaid  shall  be  tried  [by  a  jury  of  the  County 
of  ]. 

Therefore  [let  a  jury  come,  &c.,  or,  let  the  question  be 
tried  accordingly]. 

Delivered  this  day  of  19     , 


Section  V. — Mandamus. 

t 

(Formal  parts:  see  No.  403.) 

...  1250 

for  an  order  of  mandamus  requiring  [stating  the  mandatory  Notice  of  mo- 
order  desired,  as  for  example:  the  Judge  of  the  Countv  Court  ^°^^°^^g 
of  the  County  of  ,  to  try  the  above-mentioned  action 

now  pending  in  the  Division  Court  in  the  said  , 

County  and  to  adjudicate  upon  the  same],  or  for  such  other 
order  as  may  seem  just. 


(Formal  parts:  see  No.  902.) 

1251 

1.  It  is  ordered   that   the    Junior   Judge  of  the  Countv  Order  thereon 
Court  of  the  County  of  ,  or.  other  Judge  presiding  in 

the  Division  Court  of  the  County  of  , 


74,2 
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do  try  the  above-mentioned  action  now  pending  in  the  said 
Division  Court  and  do  adjudicate  upon  the  same. 

2.  And  it  is  further  ordered  that  the  costs  of  this  motion 
be  (as  may  have  been  ordered). 


1352 

Mandamus 
a  municipal 
corporation 
(order  of  a 
Divisional 
Court),  (a) 


{Formal  parts:  see  No.  910.) 

In  the  matter  of  the  Board  of  Public  School  Trustees  for 
School  Section  5  of  the  Township  of  ,  in 

the  County  of 

Plaintiffs, 
and 
The  Corporation  of  the  Township  of  , 

Defendants. 

Upon  motion  made  unto  this  Court  on  the  day 

of  last  on  behalf  of  the  plaintiffs  by  way  of  appeal 

from  the  order  of  the  Honourable  Mr.  Justice  in 

Chambers,  made  on  the  day  of  ,  19     , 

whereby  he  dismissed  with  costs  the  plaintiffs'  application  for 
a  mandamus  requiring  the  Eeeve  and  Councillors  and  the 
Municipal  Council  of  the  Township  of  to 

pass  a  by-law  under  the  provisions  of  [section  of  The 

Act,  E.  S.  0.  1897,  chapter  ]  authorizing 

the  issue  of  debentures  to  the  extent  of  $1,000  for  the  purpose 
of  a  school  site  and  the  erection  of  a  school  house  thereon 
in  school  section  No.  5  for  the  Township  of  ,  and 

to  issue  debentures  which  the  said  by-law  shall  authorize  re- 
payable out  of  the  taxable  property  of  the  said  school  section 
as  may  be  required  to  raise  the  said  sum  for  the  said  purpose, 
upon  hearing  read  the  notice  of  motion  and  the  affidavits 
filed  on  the  said  motion  and  upon  hearing  what  was  alleged 
by  counsel  for  the  applicants  and  for  the  defendants  and  the 
Reeve  and  Councillors  of  the  said  Township  of  ,  and 

judgment  having  been  reserved  until  this  day. 

1.  This  Court  doth  order  that  the  said  order  be  and  the 
same  is  hereby  discharged. 

2.  And  thig  Court  doth  further  peremptorily  order  that 
the  defendants  the  Corporation  of  the  Township  of  , 
and  the  Municipal  Council  of  the  same,  do  within  ten  days 
from  the  service  hereof,  pass  a  bv-law  under  the  provisions 
of  section  of  the  Act,  being  chapter  of 
the  Revised  Statutes  of  Ontario,  1897,  authorizing  the  issuing 
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of  debentures  to  the  extent  of  $1,000  for  the  purpose  of  pur- 
chasing a  school  site  and  the  erection  of  a  school  house 
thereon  in  Section  Number  5  of  the  Township  of  , 

and  do  upon  the  passing  of  such  by-law  forthwith  issue  de- 
bentures which  the  said  by-law  shall  authorize  payable  out  of 
the  taxable  property  of  such  school  section  as  may  be  required 
to  raise  the  said  sum  for  such  purposes  and  hand  the  said 
debentures  over  to  the  said  Trustees. 

3.  And  this  Court  doth  further  order  that  the  costs  of 
the  motion  before  the  Honourable  Mr.  Justice  ,  and 

of  this  appeal  be  paid  by  the  defendants  to  the  plaintiffs 
forthwith  after  taxation  thereof. 


Sections  VI. — Injunctions  and  Eestraininq  Orders. 

1353 

The  plaintiff  claims  an  injunction  order  restraining  the  Claim  for 
defendants,  their  attorneys  and  agents  \or,  servants,  workmen  a^p^^ading! 
and  agents," or  as  may  '&e]  from  [state  what;  as  thus:  cutting 
or  removing  any  timber  or  other  trees  standing,  lying  or  be- 
ing upon  the  lands  in  the  writ  herein  mentioned,  until,  &c. 


(Formal  parts:  see  No.  400.) 

'     1254 

on  the  part  of  the  plaintiff,  that  the  defendant  A  .B.,  his  General  form 
\or,  defendants  A.B.,  CD.,  &c.,  their,  and  each  of  their]  ^^Xl^orU 
attorneys,  servants  and  agents  [or,  officers,  contractors,  ser-  injunction, 
vants,  workmen,  and  agents — or  as  may  he],  may  be  restrain- 
ed, by  the  injunction  of  this  Honourable  Court,  from  [state 
what:  for  exampUs,  see  Nos.  1255  et  seq.^  until  the  trial  of 
this  action  {or  as  may  te),  or  until  further  order. 


(Formal  parts:  see  Nos.  400  and  1254.) 

.    .  1255 

from  continuing  to  erect  or  raise  the  walls  or  building  now  Notice  of 
in  course  of  erection  by  the  defendants  to  the  north  of  the  ™otion  to  re- 
plaintiff's  premises,  in  the  writ  of  summons  [or,  statement  ference^kh 
of  claim]   herein  mentioned,  to  a  greater  height  than  the  ancient  lights 
same  wall  or  building  now  is,  until,  &c. 
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,  ^^  (Formal  parts:  see  Nos.  400  and  1254.) 

1S50  ' 

S^^restmTn  ^^°^^  printing,  publishing,  selling,  or  otherwise  circulating 
infringement  sucli  portion  of  the  defendant's  works,  intituled  "  Mineral 
of  copyright.  Statistics  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  for  the  year  19  ,"  in  the  writ  of  summons  [or, 
statement  of  claim]  herein  mentioned,  as  is  set  forth  in  the 
statistics  contained  in  the  annual  statements  or  publications 
published  by,  or  on  behalf  of,  the  plaintiff,  as  in  the  writ 
^or,  statement  of  claim]  mentioned;  and  from  doing  any 
other  act  or  thing  in  invasion  or  infringement  of  the  plain- 
tiff's copyright  in  the  said  annual  statements  or  publications, 
or  any  of  them,  until,  &c. 


(Formal  parts:  see  Nos.  400  and  1254.) 

Notice  of  mo-  from  making  and  selling,  or  making  or  selling,  any  blue  or 
strain°in^  purple  violet  dye  made  according  to  the  process  discovered  in 
fringement  of  the  specification  of  the  letters  patent  in  the  writ  of  summons 
patent.  j^qj.^  statement  of  claim]  herein  mentioned,  or  according  to 

any  process  being  a  colourable  imitation  thereof;  and  from 
in  any  manner  infringing  the  said  letters  patent,  until,  &c. 


(Formal  parts:  see  Nos.  400  and  1264.) 

Notice  of  from  affixing,  or  causing  to  be  affixed,  to  any  casks  of  wine 
motion  to  re-  shipped  to  their,  or  any  of  their  order,  or  used  by  them,  or 
fringement  of  ^^-^  ^^  them,  the  brand  or  mark  of  a  crown,  and  the  word 
trade  mark.  Seixo,  or  any  other  combination  of  marks  or  words  so  con- 
trived as,  by  colourable  imitation  or  otherwise,  to  represent 
the  marks  or  brands  used  by  the  plaintiff ;  and  from  employ- 
ing, or  permitting  to  be  employed,  any  marks  or  brands,  or 
words  or  other  designation,  in  respect  of  wines  offered  for  sale 
by  the  defendants,  or  any  of  them,  which  shall  be  so  contrived 
as  to  represent,  or  to  induce  a  belief,  that  such  wines  are 
Crown  Seixo,  or  the  produce  of  the  quinta  de  Seixo,  in  the 
writ  of  summons  [or,  statement  of  claim]  herein  mentioned; 
and  also  from  describing,  or  offering  for  sale,  the  wines 
simply  as  "  Seixo  wine ;"  or  otherwise  using  the  word  Seixo 
in  respect  of  such  wine;  without  clearly  distinguishing  the 
same  from  wine  produced  on  the  plaintiff's  said  quinta  de 
Seixo,  until,  &c. 
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(Formal  parts:  see  Nos.  400  and  1254.) 


1250 


from  felling  any  timber  or  other  trees  standing  or  growing  j^°Jion  to  i 
on  the  land,  in  the  writ   [or,  statement  of  claim]   herein  strain  the 
mentioned ;  and  from  cutting  the  said  hedge,  or  the  under-  ^jj^'^^  ^^ 
wood  thereof;   and  from  committing  any   other  waste,   or 
otherwise    interfering    with    the    said  meadow,  or  trees,  or 
hedge,  until.  &c. 


(Formal  parts:  see  Nos.  4:00  and  1254.) 

1260 

From  selling,  offering  for  sale,  dealing  with,  or  disposing  Notice  of  mo- 
of  any  of  the  goods  and  chattels  mentioned  or  referred  to  in  restraining 
the  bill  of  sale  [or,  chattel  mortgage] ,  dated  the  day  sale  of  goods, 

of  ,  19     ,  made  between  until,  &c. 


{Formal  parts:  see  Nos.  400  and  1254),  !«>«■ 

from  taking  any  further  proceedings,  by  distress  or  other-  ^°ll^^  ?q  ^ 
wise,  to  recover  the  rents  and  profits  of  the  hereditaments  and  strain  execu- 
premises  in  the  writ  of  summons  [or,  statement  of  claim]  tion  for  rent, 
mentioned;   and  from  putting  in   force  and  execution  the 
distress  levied  by  the  defendant  upon  the  goods  and  chattels 
of  W.P..  in  the  mentioned,  until,  &c. 


(Formal  parts:  see  Nos.  400  and  1254.) 

from  causing  or  permitting  any  sewage,  or  water  polluted  Notice  of 
with  sewage,  to  pass  through  the  drains  or  channels  under  strain  the 
their  control  into  the  river  C,  in  such  manner  as  to  render  polhxtion  of  a 
the  water  of  the  said  river  at  or  near  the  plaintiff's  mill,  in  ^^''^'^' 
the  writ  of  summons  [or,  statement  of  claim]  herein  men- 
tioned, unfit  for  use  bv  the  plaintiff,  or  otherwise  injurious 
to  the  health  of  the  persons  resident  at  the  said  mill,  until, 
&c. 


(Formal  parts:  see  Nos.  400  and  1254.) 
from  parting  with,  delivering  over  or  transferring  to  the  de-  Notice  of 

•  •       motion  to 

fendant  X.Y.,  or  to  any  one  whomsoever,  a  certain  promis-  restrain  ne- 
sorv  note  dated  the  day  of  ,  19     ,  for  $         ,  gotiation  of  a 

made  by  the  plaintiff,  and  the  bonds  in  the  writ  of  summons  bonds" 
[or,  statement  of  claim]  heroin  mentioned,  and  from  paying 
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such  interest  as  may  in  the  meantime  become  payable  on  such 
bonds,  until,  &c. 


12A4  {.Formal  parts:  see  Nos.  400  and  1254.) 

Notice  of  mo-     .  •  -L.-  ^J;      £  !.••  •  •    •  i* 

tion  to  restrain  irom  possessmg  himseli  oi,  getting  m,  or  receiving,  and  from 
the  getting  in  disposing  of,  charging,  or  incumbering,  any  part  of  the 
assets^ oHi>^^  moneys,  credit,  property,  assets,  estate  or  effects  of  or  belong- 
termeddling  ing  to  the  partnership  business  in  the  writ  [or,  statement  of 
with  the  busi;  gj^^j^j  jjgpgjjj  mentioned;  and  from  incurring  any  debts  or 
debt  in  respect  of  the  said  business,  and  from  carrying  on, 
or  in  any  manner  interfering  in,  or  intermeddling  with,  the 
said  business,  or  any  of  the  moneys,  property,  assets  or  affairs 
thereof,  without  the  consent  of  the  plaintiff,  until,  &c. 


ness. 


1265  (Formal  parts:  see  Nos.  400  and  1254.) 

Notice  of  mo- 
tion to  restrain   »  ,  i?        •  1-1  •   J         IT.        I-  1     J  n    J 

the  transfer  of  from  transiemng  on  the  register  the  ship  marked  or  called 
a  ship's  reg-  ]S  o.  4  in  the  writ  [or,  statement  of  claim]  herein  mentioned, 
saahng  of  the  ^.0  any  pcrson  or  persons ;  and  also  to  restrain  the  said  def en- 
ship,  dant,  his  servants  and  agents,  from  removing  the  said  ship 
out  of  the  jurisdiction  of  this  Court,  until,  &c. 


(Formal  parts:  see  Nos.  400  and  1254.) 

Notice  of  mo-  ^^  ^^^  P^^'*  ^^  *^^  plaintiff  (or  as  may  'he),  that  A.B.,  of,  &c., 
tion  to  restrain  may  be  restrained,  until  further  order,  from  inter-marrying 
ward^f°Court  ^^^^  *^®  plaintiff  CD.  (or  as  may  'he),  and  from  having  any 
*  intercourse  or  communication  with  the  said  CD. 


y        (Formal  parts:  see  No.  908.) 

1307    \ 

Interim  in   "^and  the  (applicant)  by  [his]  counsel  undertaking  to  abide 

junction  by  any  order  which  this  Court  may  make  as  to  damages  in 

— >     "''^^'^'  case  this  Court  shall  hereafter  be  of  opinion  that  the  [defen- 

dant] shall  have  sustained  lany  by  reason  of  this  order  which 
the  plaintiff  ought  to  pay.'i  This  Court  doth  order  that  the 
[defendant]  his  servants,  workmen  and  agents  [or,  his  attor- 
neys, solicitors  and  agents,  or  as  may  '6e],  be  and  they  are 
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hereby  restrained  until  next  at  o'clock  in  the  forenoon 
or  until  such  time  as  any  motion  to  be  on  that  day  made  to 
continue  this  injunction  shall  have  been  heard  and  disposed 
of  from  (here  state  explicitly  the  act  restrained) . 


(Formal  parts:  see  No.  403.) 

1268 

on  the  part  of  the  plaintiffs,  that  they  may  be  at  liberty  to  Notice .  .f  mo- 
amend  the  writ  of  summons  [or,  statement  of  claim]  herein  tion  for  leave 
as  they  shall  be  advised  (or  as  may  be) ;  without  prejudice  to  &c.,  without  ' 
the  notice  of  motion  for  an  injunction  in  this  cause.  prejudice  to 

notice  of  mo- 
tion for  an  in- 
junction. 


(Shortened  style  of  cause.) 

1269 

Take  notice,  that  the  Hon.  the  Chancellor  of  Ontario  [or  Notice  of  in- 
as  may  he]  has  this  day  granted  an  injunction  order  in  this  l^g^been  ^^^ 
cause,  to  (State  terms  of  injunction  order).         '  ordered. 

Dated,  &c. 

And  take  also  notice,  that  the  said  order  will  be  drawn  up, 
and  served  upon  you,  as  soon  as  practicable. 

Dated,  &c.  A.B., 

Plaintiff's  solicitor. 
To  (party  enjoined). 


(Formal  parts:  see  No.  400.) 

on  the  part  of  the  defendant  A.B.,  that  the  injunction  grant- Notice  of  mo- 
ed  by  the  order  herein,  dated  the  day  of  ,  tio°  *«  ^is- 

^r\  1       T       1       T  solve  an  mter- 

19      ,  may  be  dissolved.  locutory  in- 

junction. 


(Formal  parts:  see  Nos.  400  and  1254.) 
for  an  order  that  the  injunction  granted  by  the  order  herein  Notice  of  mo- 

-■,-..■•  nn  -.r.  j.'*j.i.    tion  to  con- 

dated  the  day  of  ,  19     ,  restraining  the  ti^ue  injunc- 

defendant,  &c.  (as  in  the  order)  be  continued  until  the  trial  tion. 
or  other  final  disposition  of  this  action  or  until  further  order. 
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{Formal  parts:  see  Nos.  908  and  1267.) 

timimK^n-  {Undertaking  as  to  damages,  as  in  No.  1267,  to  be  in- 

junction, serted  in  all  interlocutory  injunction  orders.) 

1.  This  Court  doth  order  that  the  injunction  granted  by 
the  order  herein  dated  the  day  of  ,  19 
[restraining  the  defendant,  &c.,  as  in  the  order'],  be,  and  the 
same  is  hereby  continued  until  the  trial  or  other  final  dis- 
position of  this  action  or  until  further  order. 

2.  And  this  Court  doth  further  order  that  the  costs  of 
and  incidental  to  the  motion  for  injunction  [if  so:  to  the 
Local  Judge]  and  of  this  motion  be  reserved  to  be  disposed 
of  at  the  trial  or  other  final  disposition  of  this  action. 


Order  or  judg- 
ment mnkyig 
injunction 
perpetual. 


{Formal  parts:  see  No.  908.) 

1.  This  Court  doth  order  [and  adjudge]  that  the  de- 
fendant, &Q.  {as  in  the  order)  be  and  he  is  hereby  perpetually 
restrained  from  {as  in  the  interim  order). 


Consequences  of  the  Breach  of  an  Injunction,  or 
Eestraining  Order. 

{Formal  parts :  see  No.  400. ) 
1274 

rnot^on^/or  ^^  ^^^  P^^  ^"^  ^^^  plaintiff,  that  the  defendant  A.B.  may 
committal  for  be  committed  to  the  common  gaol  of  the  County  or  united 
breach  of  in-  Counties  in  which  he  may  be  found,  for  breach  of  the  in- 
junction granted  by  the  [order]  herein  dated  the  day  of 
,  19  ,  restraining  the  said  defendant  from 
{state  what)  [if  so:  and  for  breach  of  the  undertaking  given 
by  the  said  defendant  on,  &c],  and  that  the  said  defendant 
may  be  ordered  to  pay  the  costs  of  this  motion. 


junction. 


1275 

Affidavit  in 
support  of  mo- 
tion to  com- 
mit. 


{Formal  parts:  see  No.  744) 

1.  Prove  service  of  notice  of  the  injunction  order:  see 
No.  1269;  or  if  the  injunction  order  has  been  served,  prove 
service  thereof;  as  thus:  I  did,  on  the  day  of  , 
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19  ,  serve  the  above-named  defendant  A.B.  with  the  injunc- 
tion order,  now  produced  and  shewn  to  me  and  marked  "  A," 
by  delivering  a  true  copy  of  the  said  order  to,  and  leaving  the 
same  with  the  said  defendant  A.B.,  personally,  at  {state 
where) ;  and  I,  at  the  same  time,  produced  and  shewed  to  the 
said  defendant  A.B.  the  said  original  order.  At  the  time  of 
the  service  aforesaid,  there  was  on  the  said  original  order, 
and  on  the  copy  thereof  so  served  as  aforesaid,  an  indorse- 
ment in  the  words  and  figures  following;  that  is  to  say:  {set 
out  a  copy  of  the  indorsement.) 

2.  Prove  that  defendant  has  committed  a  breach. 

3.  Prove  service  of  notice  of  motion  for  committal  for  the 
breach:  see  No. 


{Formal  parts:  see  No.  400.) 


12T« 


on  the  part  of  the  defendant  A.B.,  that  [upon  his  submitting  JJ^*'^^^^*'^^^""- 
to  an  order  for  payment  to  the  plaintiffs  their  costs  of  the  charge  from 
order  dated  the  day  of  ,19     ,  and  the  ^"«*°^y- 

costs  of  his  contempt  and  of  this  application  to  be  taxed  in 
case  the  parties  differl  :  {a)  the  defendant  A.B.  may  be  dis- 
charged out  of  the  custody  of  the  Sheriff  of  the  County 
of  ,  as  to  his  said  contempt. 


Section  VII. — Prohibition. 

127T 

In  the  High  Court  of  Justice.  Notice  of 

In  the  matter  of  a  certain  action  pending  in  the  prohibition  to 

Division  Court  of  the  County  of  .  »  Division 

•^  Court. 

Between,  A.B.,  Plaintiff, 

and 
CD.,  Defendant. 

{Formal  parts:  see  No.  403.) 

for  an  order  that  the  said  A.B.  be  prohibited  from  taking  any 
further  proceedings  in  the  above-mentioned  action,  or  for 
such  further  or  other  order  as  may  be  just. 

(o)  Where  a  party  in  custody  has  otherwise  purged  his  contempt, 
the  payment  of  the  costs  of  the  contempt  will  not  be  made  a  condition 
precedent  to  his  discharge:  Jackson  v.  Mawby,  L.  R.  1  Ch.  L».  87, 
and  H.  &  L.  notes  to  Con.  Rule  855. 


750 
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Affidavit  for 
motion  for 
prohibition 
to  a  Division 
Court. 


And  take  notice,  &c.  (see  No.  403.) 
Dated,  &c. 

Solicitor  for  the  above-named  CD. 
To  the  Judge  of  the  said  Division  Court 
and  to  the  above-named  A.B. 
And  to  Messrs.  , 

his  solicitors. 


{Formal  parts:  see  Nos.  744  and  1277.) 

1.  On  or  about  the  day  of  ,  19  ,  I  was 
served  with  the  paper  writing  now  shewn  to  me  and  marked 
Exhibit  "  A,"  purporting  to  be  a  copy  of  the  summons  and 
particulars  of  demand  issued  in  the  above-mentioned  action 
in  the  said  Division  Court. 

2.  On  or  about  the  day  of  ,  19  ,  I  duly 
filed  with  the  Clerk  of  the  said  Division  Court  a  notice  dis- 
puting the  said  claim  and  the  jurisdiction  of  the  Court,  a  true 
copy  of  which  notice  is  now  shewn  to  me  and  marked 
Exhibit  "  B.'^ 

3.  (Where  the  objection  to  the  jurisdiction  is  one  which 
does  not  appear  upon  the  face  of  the  proceedings,  the  facts 
which  oust  the  jurisdiction  must  he  set  out.) 

4.  On  or  about  the  day  of  ,  19  j  the  said 
action  came  on  for  trial  in  the  said  Division  Court  before  his 
Honour  ,  who  notwithstanding  the  objection  made 
on  my  behalf  to  the  jurisdiction,  tried  the  case  and  gave 
judgment  in  favour  of  the  plaintiff  for  $  and  costs. 


1279 

Prohibition 
order,     (a) 


Prohibition.     (Rule  1100.) 

In  the  High  Court  of  Justice. 

(Name  of  Judge) 

In  Chambers 

(Date.) 

In  the  matter  of  a  certain  action  pending  in  the  (name  of 
Court). 

Between — A.B.,  Plaintiff, 
and 
CD.,  Defendant. 

1.  Upon  the  application  of  and  upon  reading  the 

affidavits  of  filed,  and  upon  hearing  the  solicitor 

(a)  Con.  Rules,  1897,  Form  138. 
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[or,  counsel]  for  and  it  appearing  that  the  said 

has  [entered  an  action  against]  CD.,  in  the  said  Court,  and 
that  the  said  Court  has  no  jurisdiction  in  the  said  [cause] 
or  to  hear  and  determine  the  said  [action]  by  reason  that 
{state  facts  shewing  want  of  jurisdiction) . 

2.  It  is  ordered  that  the  said  be  and  he  is  hereby 

prohibited  from  further  proceeding  in  the  said  [action]  in 
the  said  Court. 

Con.  Eules,  1888,  Form  158. 


Section  VIII. — Certiorari. 

Order  of  Certiorari  {General).     {Rule  1101.). 

I380 

In  the  High  Court  of  Justice.  Order  of 

certiorari 

{Name  of  Judge)  ■  <^^"^'-'^'^-  ^'> 

In  Chambers. 

{Date.) 
In  the  matter  of 

1.  Upon  the  application  of  ,  and  upon  reading 
the  affidavit  of  filed,  and  upon  hearing  the  solicitor 
[or,  counsel]  for 

2.  It  is  ordered  that  do  send  to  the  Central  Office 
of  the  High  Court  of  Justice  at  Osgoode  Hall,  Toronto,  {or 
as  may  he  necessary),  forthwith  [or  on  the  day  of 

]  the  ,  with  all  things  touching  the  same,  as 

fully  and  entirely  as  they  remain  in  together  with  this 

order,  that  this  Court  may  further  cause  to  be  done  there- 
upon what  it  shall  see  fit  to  do. 

Con.  Eules  1888,  Form  157. 


(6)  Con.   Rules,  1897,  Form  137. 
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Order  of  Certiorari  to  County  Court.     {Rule  1101.) 
Sarifo""  III  the  High  Court  of  Justice. 

County  Court.   ^^^^^  of  Judge) 

In  Chambers. 

{Date.) 

In  the  matter  of  a  certain  action  pending  in  the  County 
Court  of  the  County  of 

Between  ,  Plaintiff, 

and 

Defendant. 

1.  Upon  the  application  of  ,  and  upon  reading  the 
affidavit  of  filed,  and  upon  hearing  the  solicitor  \^or 
counsel]  for 

2.  It  is  ordered  that  the  Judge  of  the  County  Court  of 
the  County  of  do  forthwith  send  to  the  Central 
Office  oi  the  High  Court  of  Justice  at  Osgoode  Hall,  To- 
ronto {or  as  may  he  necessary),  the  proceedings  and  papers 
in    a   certain   action    in    the    said    County    Court    between 

plaintiff,  and  defendant,  with  all 

things  touching  the  same,  together  with  this  order,  that  this 
Court  may  further  cause  to  be  done  thereupon  what  it  shall 
see  fit  to  be  done,  and  no  further  proceedings  are  to  be  taken 
in  said  County  Court  in  said  action  until  further  order  of 
this  Court  or  a  Judge. 

3.  And  it  is  further  ordered  {special  terms  if  any). 

Con.  Rules,  1888,  Form  156. 


cedcndo. 


12S2 

WTitoi pro.  Edward  the  Seventh  {as  in  No.  1064). 

To  the  Judge  of  the  County  Court  of  the  County  of        , 
{as  may  he  the  case). 

Whereas  an  order  was  made  by  inviting 

you  to  send  to  the  Central  Office  of  the  High  Court  of  Jus- 
tice at  Osgoode  Hall,  Toronto  {as  may  he  the  case)  the  pro- 
ceedings and  papers  in  a  certain  action  in  between 
plaintiff  and  defendant,  with  all  things  touching 
the  same  as  fully  and  entirely  as  they  remained  in 


(a)    Con.  Rules,  1897,  Form  136. 
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(according  to  the  order)  together  with  that  order  [or  prohi- 
biting you  from  further  proceeding  in  a  certain  action,  &c,, 
&c.,  according  to  the  fact]. 

Yet  we  do  for  certain  reasons  us  thereunto  moving  com- 
mand you  that  in  the  said  action  you  do  forthwith  proceed  ac- 
cording to  law,  the  said  order  to  the  contrary  in  any  wise 
notwithstanding,  and  as  if  the  same  had  not  been  made. 

Witness,  &c.  (see  Form  1064.) 


Section  IX. — Eeceivers. 

And  for  a  receiver  of  (as  may  he  necessary).  ^  ,  . 

^  -^  •"  Indorsement 

of  claim  on 
writ. 


1285 

That  some  proper  person  or  persons  may  be  appointed  Prayer  for  a 
by  this  Honourable  Court,  to  receive  the  rents  and  profits  of  injunction, 
the  real  estate  of  the  said  testator,  and  to  collect  and  get 
in  his  outstanding  personal  estate  (or  as  may  he) — And  that 
the  defendant  A.B.  may  be  restrained,  by  the  order  and  in- 
junction of  this  Honourable  Court,  from  in  any  way  inter- 
fering with  the  said  real  and  personal  estate,  or  any  part 
thereof,  or  with  any  rents  or  profits,  dividends  or  interest, 
arising  from  any  part  of  the  said  real  and  personal  estate. 


(Formal  parts:  see  No.  400). 

^  ^  1286 

on  the  part  of  the  plaintiff,  that  a  proper  person  [or,  that  JJon'for^lTe'^" 
L.M.,  of  (residence  and  addition),  on  giving  security]  may  oeiver.  ' 
be  appointed  [state  for  what  purpose;  as  thus: 

to  receive  the  rents  and  profits  of  the  real  and  lease- 
hold estates,  and  to  collect  and  get  in  the  outstanding  per- 
sonal estate  of  A.B.,  the  testator  in  the  proceedings  herein 
named]  : 

//  of  real  or  leasehold  estates,  add: 

And  that  the  tenants  of  the  said  estates  may  be  or- 
dered to  attorn,  and  pay  their  rents  in  arrear  and 
growing  rents  to  such  receiver: 

F— 48 
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//  of  outstanding  personal  estate,  add: 

And  that  the  defendant  CD.,  the  executor  of  the  will 
[or,  administrator  of  the  personal  estate]   of  the  said 
A.B.,  may  be  ordered  to  deliver  over  to  such  receiver 
all  securities  in  his  hands  for  such  outstanding  personal 
estate,   together   with  all   books   and   papers   relating 
thereto  {or  as  may  he). 
[Or,  to  receive  the  rents,  profits,  and  moneys  receivable  in 
respect  of  the   (defendant's)   interest  in  the  following  pro- 
perty:   {describing  it),  or  the  property  in  question  in  this 
action.] 

And  that  such  receiver  may  be  directed  from  time  to 
time  to  pass  his  accounts,  and  pay  his  balances  into  Court, 
to  the  credit  of  this  cause. 


I2S7  {Formal  parts:  see  No.  400.) 

tionforare-'  on  the  part  of  the  paintiff,  that  some  proper  person  may 

ceiver,  pend-    be  appointed  to  receive  the  rents  and  profits  of  the  real 

to^plaintiff"*^  estates  of  ilf.^.,  the  intestate  in  the  proceedings  herein  named : 

title.  until  such  time  as  the  plaintiff's  title  shall  be  determined; 

and  that  the  same  person  may  be  appointed  to  receive  the 

rents  and  profits  of  the  leasehold  estates  of  the  said  M.E.; 

and  to  collect  and  get  in  her  outstanding  personal  estate, 

pending  the  litigation  herein. — Direction  to  the  tenants  :  see 

No.  1286.     And  that  the  plaintiff  may  deliver  over  to  such 

person  so  to  be  appointed  all  securities  in  his  hands  for 

such  outstanding  estate,  together  with  all  books  and  papers 

relating  thereto. — Directions  for  receiver  to  pass  his  accounts^ 

and  pay  in  balances :  see  No.  1286. 


1388 


{Formal  parts:  see  No.  908.) 


^'intment^^f         '^'  "^^^^  Court  doth  order  that  A.B.  be  and  he  is  hereby 
a  receiver.        appointed  [or,  that  this  action  {or  matter)  be  referred  to  the 
Master  of  the  Supreme  Court  at  to  appoint  a 

fit  and  proper  person]  to  act  as  receiver  herein  [he  first 
giving  security  to  the  satisfaction  of  (the  Master  of  the 
Supreme  Court  at  {or,  the  said  Master)  ]  to  re- 

ceive {as  may  be  required,  e.g.,  the  rents  and  profits  of  the 
real  and  leasehold  estate  and  collect  and  get  in  the  outstand- 
ing personal  estate  of  A.B.,  the  testator  in  the  proceedings 
herein  named.] 
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[//  ordered,  and  the  (plaintiff)  shall  be  at  liberty  to  pro- 
pose himself  for  appointment  as  such  receiver.] 

2.  [//  real  or  leasehold  estates.  And  this  Court  doth 
further  order  that  the  tenants  of  the  said  estates  do  attorn 
to,  and  pay  their  rents  in  arrear  and  growing  rents  to,  such 
receiver] . 

3.  //  out-standing  personalty.  And  this  Court  doth 
further  order  that  the  defendant  CD.,  the  executor  of  the 
will  [or  administrator  of  the  personal  estate]  of  the  said 
A.B.,  do  forthwith  deliver  over  to  such  receiver  all  securities 
in  his  hands  for  such  outstanding  personal  estate,  together 
with  all  books  and  papers  relating  thereto  (or  as  may  be). 

4.  And  this  Court  doth  further  order  that  such  receiver 
do  from  time  to  time  (and  not  less  frequently  than  once  in 
each  year)  pass  his  accounts  and  pay  his  balances  into  Court 
tc  the  credit  of  this  action  [or  matter]. 


(Formal  parts:  see  No.  908.) 

Upon  motion  made  this  day  by  counsel  for  the  plaintiff,  interim  ordei 
upon  hearing  read  the  pleadings,  proceedings,  and  judgment  ^^"^^^j^^^^J.^y 
herein,  and  the  affidavits  of  filed,  and  upon  table  execu- 

hearing  what  was  alleged,  ^^°^- 

1.  This  Court  doth  order  that  the  plaintiff  be 
and  he  is  hereby  appointed  receiver  without  remuneration 
and  without  security  to  collect,  get  in  and  receive  any  moneys 
coming  to  the  defendant  from  or  in  respect  of  any  interest 
of  the  defendant  in  all  shares  of  stock  in  the  com- 

pany belonging  to  and  standing  in  the  name  of  the  defen- 
dant to  the  extent  of  the  plaintiff's  judgmeilt  and  costs, 
until  the  day  of  ,  and  until  any 

motion  which  may  be  made  by  the  plaintiff  on  or  before  the 
said  date  to  continue  the  appointment  of  the  said  plaintiff 
as  receiver  be  disposed  of. 


(Formal  parts:  see  No.  400.) 

1390 

For  an  order  continuing  the  appointment  of  the  plaintiff  Notice  of 

as  receiver  without  security  of  all  moneys  coming  to  the  de-  motion  to 
fendant   from  or  in  respect  of  shares   of   stock   in  i^nterim^onTer 

Company  ,  more  par-  f"""  a  receiver, 

tieularly  described  in  the  order  a  copy  of  which  is  served 
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herewith,  or  for  such  other  order  as  to  this  Court  may  seem 
meet. 

And  further  take  notice  that  upon  and  in  sup- 
port of  the  application  will  be  read  the  pleadings,  pro- 
ceedings, and  judgment  herein,  and  the  affidavit  of  the 
plaintiff  filed. 


ceiver  ap 
pointe " 
an  int( 
order . 


{Formal  parts:  see  No.  908.) 

Order  con-  Upon  motion  made  into  this  Court  by  Mr. 

tinumg  a  re-  q£  counsel  for  the  plaintiff  for  an  order  continuing  the  ap- 
pointed under  pointment  of  the  plaintiff  made  by  the  order  herein  dated 
an  interim       ]^q  ^ay  Qf  \^  as  receiver  without  se- 

curity of  all  moneys  coming  to  the  defendant  from  or  in 
respect  of  shares  of  stock  in  the  company, 

and  further  to  appoint  the  plaintiff  receiver  of  the  interest 
in  remainder  of  the  defendant  in  the  late  A.B.'s  estate,  in  pre- 
sence of  counsel  for  the  defendant;  upon  opening  of  the 
matter  and  upon  hearing  read  the  pleadings  and  proceedings 
in  this  action  the  judgment  herein  dated  the  day  of 

19         the  said  order,  &c.,  &c.,  and  upon  hearing 
what  was  alleged. 

1.  This  Court  doth  order  that  the  plaintiff  be  and  he 
hereby  is  appointed  receiver  {as  in  the  interim  order  without 
the  limitation  of  time). 

2.  And  this  Court  doth  further  order  that  the  plaintiff  be 
and  he  is  hereby  appointed  receiver  without  remuneration  and 
without  security  to  collect,  get  in,  and  receive  the  moneys, 
property,  and  effects  coming  to  the  defendant  from  or  in 
respect  of  the  late  A.B.'s  estate,  to  which  under  the  will  of 
the  said  A.B.^ho.  defendant  is  entitled  upon  the  decease  o:^his 
mother,  to  the  extent  of  the  plaintiff's  judgment,  and  costs 
including  the  costs  of  the  application  for  the  said  order  of  the 

day  of  19  ,  and  of  this  application, 

which  are  to  be  taxed,  and  which  when  taxed  the  plaintiff 
shall  be  at  liberty  to  add  to  his  claim. 


1393 


{Formal  parts:  see  No.  403.) 
Notice  of  mo- on  the  part  of  the  plaintiff  [or,  defendant  A.B.],  that  he 
for"aparty\o  may  be  at  liberty  to  propose  himself  as  the  person  to  be 
the  cause  to     appointed  receiver  under  the  judgment  [or,  order]  dated  the 

seff^asre-^™     ,  19 — ;  but  without  giving  security:  he  undertaking  to 

ceiver.  act  without  salary  {or  as  may  te). 
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For  the  appointment  "of  a  receiver  under  the  judgment  Underwriting 

,1-  J    i.    1  ii.  of  a  warrant 

m  this  cause  dated  ,  on  next,  at  a.m.,  f„j.  ^^j^  j^p. 

lor  p.m.]  and  A.B.,  of  the  town  of  [Esquire],  is  pointmentof  a 

proposed  as  the  said  receiver;  and  CD.,  of  the  same  place, '"*'*'^'^''''' 

,  and  E.F.,  of  the  same  place.  ,  are  pro- 

posed as  his  sureties. 


{Short  style  of  cause.) 

1294 

Take  notice,  that  I  will,  on  the  day  of  ,  Counter  pro- 

when  the  warrant  for  the  appointment  of  a  receiver  in  this  pointment  of 
cause,  taken  out  by  ,  and  served  upon  ,  receiver, 

is  attendable,  propose  that  instead  of  the  said  A.  B.,  proposed 
by  as  receiver,  CD.,  of  [Esquire],  be 

appointed;  and  I  propose  as  his  sureties  E.F.,  of  ; 

and  G.E.,  of 

Dated,  &c. 

Yours,  &c.. 
To  K.  S.,  Esq.,  I.  J., 

Solicitor  for  .  Solicitor  for 


(Formal  parts:  see  No.  744.) 

1295 

1.  Describe  the  property,  succinctly;  as  thus:    The  real  and  Affidavit  of 
leasehold  estates  of  the  testator  A.B.,  in  the  judgment  [or,  *^^„"g**^\\*"^ 
order]  in  this  cause,  dated  the  ,19        ,  mentioned,  property  over 
consist  of  the  short  particulars  set  forth  in  the  first  column  .^e^versh^p  It 
of  the  first  part  of  the  Schedule  hereto.  to  extend. 

2.  The  said  estates  are  in  the  occupation  of  the  several 
persons,  and  at  the  annual  rents,  specified  in  the  second 
and  third  columns  of  the  said  first  part. 

3.  The  arrears  of  rent  specified  in  the  fourth  column  of 
the  said  first  part  are  also  now  due. 

4.  The  outstanding  personal  estate  of  the  said  testator 
consists  of  the  particulars  set  forth  in  the  first  column  of 
the  second  part  of  the  said  Schedule;  and  the  values  there- 
of are  set  forth  in  the  second  column  of  the  said  second  part. 

5.  Shew  means  of  knowledge. 


758 


EXTRAORDINARY    REMEDIES. 


The  Schedule  above  referred  to. 
First  Part. 


Particulars  of  Estate. 


The  Homestead  Farm,  at 

Uxbridge,  Ontario. 

tfcc. 


Tenant's  name. 


John  Jones, 
(tc. 


Annual  rent. 


$    c. 
300-00 

d-c. 


Arrears  due. 


$    c. 
7500 


&c. 


Second  Part. 

Particulars  of  Outstanding  estate. 

Value. 

Book  debts   

$  ots. 
350-00 

tfcc. 

d:c. 

posed  receiver. 


(Formal  parts:  see  No.  744.) 

Affidavit  of  1-  I  have  for  years  last  past  known  and  been  vt^ell 

ri!ri1.t^fil*I°"  ^^^^^^^^"^  "^^^^  i.lf.,  of  (residence  and  addition),  the  per- 
son proposed  to  be  appointed  in  this  cause  the  receiver  [of 
the  rents  and  profits  of  the  real  estate,  and  to  get  in  the 
outstanding  personal  estate,  of  the  testator  A.B.,  or  as  may 
he}. 

2.  The  said  L.M.  is  (state  the  trade,  business,  or  profes- 
sion, if  any,  of  the  proposed  receiver;  and  where  carried  on, 
and  for  how  long,  to  the  deponent's  knowledge.) 

3.  The  said  L.M.  is  a  person  of  respectability  and  in- 
tegrity, and  of  good  credit;  and  in  my  judgment  he  is  a 
fit  and  proper  person  to  be  appointed  receiver  of  the  said 
rents  and  profits  and  outstanding  estate  (or  as  may  he). 


12»7 

Bond  of  a  re- 
ceiver. 


Know  all  men  by  these  presents  that  we,  L.M.,  of  , 

CD.,  of  ,  and  F.F.,  of  ,  are  jointly  held  and 

firmly  bound  unto  the  Accountant  of  the  Supreme  Court  of 
Judicature  for  Ontario  in  the  penal  sum  of  $  for  which 
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payment  well  and  truly  to  be  made  we  bind  ourselves,  and 
each  of  us  by  himself,  our  and  each  of  our  heirs,  executors, 
and  administrators  respectively,  firmly  by  these  presents. 

Dated  this  day  of  19 

Whereas  by  an  order  of  the  High  Court  of  Justice  for 
Ontario  made  in  an  action  wherein  are  plaintiffs 

and  defendants,  and  bearing  date  the  day 

of  ,  it  was  ordered  that  it  should  be  referred  to  the 

Master  of  the  Supreme  Court  of  Judicature  at  to 

appoint  a  proper  person  to  receive  [or,  upon  the  above 
bounden  L.M.  first  giving  security  to  the  satisfaction  of  the 
said  Master,  he  should  be  appointed  receiver  of]  [the  rents 
and  profits  of  the  real  estate,  and  to  collect  and  get  in  the 
outstanding  personal  estate  of  the  late  X.Y.  in  the  said  order 
named.]  And  whereas  the  said  Master  hath  appointed  and 
approved  of  the  above  bounden  L.M.  and  CD.  and  E.F.  as 
sureties  for  the  said  L.M.,  and  has  also  approved  of  these 
presents  as  a  proper  security  to  be  entered  into  by  the  said 
L.M.  and  CD.  and  E.F..  pursuant  to  the  said  order  and 
the  Consolidated  Eules  of  the  Supreme  Court  of  Judicature 
in  that  behalf,  and  in  testimony  of  such  approbation,  has 
signed  an  allowance  in  the  margin  hereof. 

Now  the  condition  of  the  above  written  obligation  is  such, 
that  if  the  said  L.M.  do  and  shall  duly  account  for  all  and 
every  the  sum  and  sums  of  money  which  he  shall  so  receive 
on  account  of  the  [rents  and  profits  of  the  real  estates,  and 
in  respect  of  the  personal  estate  of  the  said  X.Y.'],  and  do 
and  shall  duly  pay  the  balances  which  shall  from  time  to 
time  be  certified  to  be  due  from  him  at  such  periods  as  may. 
be  directed,  then  the  above  obligation  shall  be  void  and  of 
none  effect,  otherwise  the  same  is  to  be  and  remain  in  full 
force  and  virtue. 

Signed,  sealed,  and  delivered  L.M.  [L.  8.] 

in  presence  of  CD.  [L.  S.] 

E.F.   [L.  S.] 
{An  affidavit  of  execution  should  de  annexed:  see  Form  No. 
1187.) 


(Title  of  the  cause  as  in  No.  744.) 

We,  CD.,  of  (residence  and  addition),  and  F.F.,  of  &c..  Affidavit  of 
the  proposed  sureties  for  L.M.,  of  (residence  and  addition) ,  i^»tifica.tion 
the  person  proposed  to  be  appointed  receiver  in  this  cause,  ''"'■®'^**^- 
severally  make  oath  and  say  as  follows: 
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1.  I,  the  said  CD.,  for  myself  say,  that  I  am  a  resident 
inhabitant  of  the  Province  of  Ontario,  and  am  a  free^ 
holder  [or,  householder]  well  and  truly  worth  the  sum 
of  $  {insert  the  amount  for  which  he  is  to  he  bound),  after 
payment  of  all  my  just  debts  and  liabilities. 

2.  And  I  the  said  E.F.,  for  myself  say,  that  I  am  (&c. : 
as  above,  to  the  end.) 


(Shortened  style  of  cause.) 
1299 

Appointment        I  hereby  appoint  L.M.,  of  ,  Esquire  (or  as  may  he), 

o  receiver,  (a)  j.qqq{yqj.  jjj  ^]^jg  action.  [If  without  compensation,  the  follow- 
ing may  be  added:  but  no  compensation  is  to  be  allowed  to  him 
for  his  services  as  such  receiver.] 

Dated  at  ,  this  day  of 

(Signature  of  Master.) 


1300 

Notice  to 
tenant  to 
attorn  to  re- 
ceiver. 


(Shortened  style  of  cause.) 

I,  L.M.,  of  (residence  and  addition),  the  receiver  ap- 
pointed in  this  cause  of  the  rents  and  profits  of  the  real 
estate  of  A.B.,  the  testator  in  the  proceedings  in  this  cause 
named  (or  as  may  be),  hereby  give  you  notice  and  require  you 
to  attorn  and  become  tenant  for  [describe  the  property;  as 
thus:  the  messuage  or  tenement,  garden  and  outbuildings, 
with  the  appurtenances,  situate  at  A.,  in  the  county  of  B.], 
now  occupied  by  you,  and  for  such  other  part  or  parts  of  the 
said  real  estate  as  is  or  are  in  your  occupation;  and  to  pay 
to  me  your  rent  in  arrear.  and  growing  rent,  for  the  said 
premises.     Dated  this  day  of  ,  19     . 

L.  M. 

To  W.P.,  of  (residence  and  addition.) 


(Shortened  style  of  cause.) 

Attornment  j    W.P..  of  (residence  and  addition),  attorn  and  become 

tenant  to  L.M..   the   receiver    appointed   in    this  cause,  for 

(a)    See  also  Form  No.  996  which  is  Form  87  in  the  Appendix 
to  the  Con.  Rules,  1897. 
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{describe  the  property:  see  No.  1300),  as  the  same  are  now  in 
my  occupation.:  to  hold  the  same  at  and  under  the  same  rent, 
and  subject  to  the  same  covenants  and  conditions  as  I  now 
hold  the  same.  And  I  have  this  day  paid  to  the  said  L.M.  the 
sum  of  (twenty  cents)  for  and  on  account,  and  in  part  pay- 
ment of  the  said  rent.     Dated  this  day  of  ,  19     . 

Witness:  W.P. 

V.N_.,  of  {residence  and  addition.) 


{Formal  parts:  see  No.  403.) 

1303 

on  the  part  of  the  plaintiff  {or  as  may  be),  that  W.P.,  of  Notice  of  mo- 
{residence  and  addition),  may  be  ordered,  within  seven  days  a^nUo^attom 
after  service,  to  attorn  and  become  tenant  to  L.M..  the  re- and  pay  rent 
ceiver  appointed  in  this  cause,  for,  or  in  respect  of,  the  {de- 
scribe the  property;  see  No.  1300),  now  occupied  by  the  said 
W.P.;  and  pay  his  rent  in  arrear,  and  growing  rent  for  the 
same,  to  the  said  L.M. 


{Formal  parts:  see  No.  403.) 

130» 

Proceed  as  in  No.  1302,  to  the  said  W.P.;  and  continue 'i^otice  of  mo- 
thus:    And  that  an  annual  value,  by  way  of  rent,  may  be  set  ant^toVttorn 
upon  the  said  premises  during  the  time  the  said  W.P.  has  and  for  oc- 
been  in  the  possession  or  occupation  thereof  and  that  the  said  to  b^*  paid!"*^ 
W.P.  may  be  charged  therewith. 


Powers,  Duties,  and  Liabilities  of  Receivers. 

{Formal  parts:  see  No.  403.) 

1304 

on  the  part  of  the  plaintiff  {or  as  may  te),  that  L.M..  the  Notice  of  mo- 
receiver  appointed  in  this  cause,  may  be  at  liberty  to  <iis- fo°"  eceileT^to 
train  upon  the  goods  and  chattels  of  F.F.,  of  {residence  and  distrain. 
addition),  for  the  sum  of  $  ,  being  arrears  of  rent  due 

from  him  on  the  ,19     ,  in  respect  of  the  {describe 

the  property:  see  No.  1300).  If  so:  and  that  the  said  distress 
may  be  made  in  the  name  of  the  defendant  O.D.;  and  that 
he  may  be  indemnified  in  respect  thereof  out  of  the  estate  of 
the  testator  A.B.  or  as  may  "be). 
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1.305 

Notice  of  mo- 
tion for  leave 
for  receiver  to 
bring  an  ac- 
tion for  ar- 
rears of  rent. 


(Formal  parts:  see  No.  403.) 

on  the  part  of  the  plaintiff  (or  as  may  he),  that  L.M.,  the 
receiver  appointed  in  this  cause,  may  be  at  liberty  to  bring 
and  prosecute  an  action  in  [the  County  Court  of  the  County 
of  ] ,  in  the  name  of  the  defendant  W.J.,  as  executor 

of  the  will  of  G.S.,  the  testator  in  this  cause,  to  obtain  pay- 
ment of  $  ,  due  for  rent  from  the  said  W.J.  to  the 
said  testator's  estate;  and  that  the  defendant  W.J.  may  be 
indemnified  therein  out  of  the  said  estate. 


Notice  of  mo- 
tion for  pay- 
ment to  re- 
ceiver of 
moneys  re- 
ceived by  de- 
fendant. 


{Formal  parts:  see  No.  403.) 

on  the  part  of  the  plaintiff,  that  the  defendant  E.A.  may 
be  ordered,  on  or  before  the  ,19     ,  or  within  four 

days  after  service  of  the  order  to  be  made  on  this  application, 
to  pay  to  L.M.,  the  receiver  appointed  in  this  cause,  all 
moneys  received  by  the  said  defendant  since  the  appointment 
of  such  receiver :  the  amount  to  be  verified  by  affidavit. 


Notice  of 
motion  for 
leave  for  re- 
ceiver to  cut 
and  sell  tim- 
ber. 


{Formal  parts:  see  No.  403.) 

on  the  part  of  the  plaintiff,  that  L.M.,  the  receiver  appointed 
in  this  cause,  may  be  at  liberty  to  cut  and  fell  the  trees  speci- 
fied in  the  affidavit  of  CD.,  filed  the  ,  19  ,  and  the 
exhibit  marked  A.  thereto;  and  to  sell  the  same  by  public 
auction,  according  to  the  usual  particulars  and  conditions  of 
sale  in  like  cases;  and  that  the  said  receiver  may  receive  the 
purchase  moneys  for  the  said  trees,  and  bring  the  amount 
thereof  into  his  account  as  such  receiver. 


ISOS 

Other  notices 
of  motion  re- 
lating to  the     receivership : — 
management 
of  property 
comprised  in  a 
receivership. 


See  the  following  Forms,  which  can  te  readily  adapted  to  a 


Action:  For  leave  to  bring,  1384;  or  defend,  1385-6;  or 

compromise,  1389. 
Business:  For  leave  to  carry  on,  1387. 
Claim:  For  leave  to  compromise,  1389. 
Debts:  For  leave  to  pay,  1388. 
Lease:  For  leave  to  obtain  renewal  of,  1391. 

To  approve  agreement  to  grant  a  lease,  1392. 
Repairs,  or  Drainage  Worlcs:   For  leave  to  execute,  1390. 
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Receivers'  Accounts. 

{Formal  parts:  see  744.) 

I30O 

I,  L.M.,  of  (residence  and  addition),  the  receiver  appointed  Affidavit  by 
in  this  cause,  make  oath  and  say  as  follows:  verifying  his 

account. 

1.  The  account  contained  from  page  to  page  , 
both  inclusive,  in  each  of  the  two  several  papers  marked  with 
the  several  letters  A.  and  B.,  produced  and  shewn  to  me  at 
the  time  of  swearing  this  my  affidavit,  and  purporting  to  be 
my  account  of  the  rents  and  profits  of  the  real  estate,  and  of 
the  outstanding  personal  estate  of  A.B.,  the  testator  [or, 
intestate]  in  this  cause,  from  the  day  of  ,  19  , 
to  the  day  of  ,  19  ,  both  inclusive,  doth  contain 
a  true  account  of  all  and  every  sum  and  sums  of  money  re- 
ceived by  me,  or  by  any  other  person  or  persons  by  my  order, 
or,  to  my  knowledge  or  belief,  for  my  use,  on  account  or  in 
respect  of  the  said  rents  and  profits  accrued  due,  on  or  before 
the  day  of  ,  19  ,  or  on  account  or  in  respect  of 
the  said  personal  estate:  [other  than  and  except  what  is  in- 
cluded as  received  in  my  former  account  [or,  accounts]  sworn 
to  by  me]. 

2.  The  several  sums  of  money  mentioned  in  the  said  ac- 
count hereby  verified  to  have  been  paid  and  allowed,  have 
been  actually  and  truly  so  paid  and  allowed  for  the  several 
purposes  in  the  said  account  mentioned, 

3.  The  said  account  is  just  and  true  in  all  and  every  the 
items  and  particulars  therein  contained,  according  to  the 
best  of  my  knowledge  and  belief. 


(Short  style  of  cause.) 

The  first  (or  as  may  be)  account  of  L.M.,  the  receiver  Account  of  re- 
appointed in  this  cause  by  [or,  pursuant  to]  an  order  made  ^^^Yq.- '"I^"'"" 
in  this  cause,  dated  the  day  of  ,  19     ,  to  receive  1309. 

the  rents  and  profits  of  the  real  estate,  and  to  collect  and  get 
in  the  outstanding  personal  estate  of  A.B.,  the  testator  [or, 
intestate]  in  this  cause  named :  from  the  day  of  , 

to  the     ,      day  of  ,  19     . 
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1 

"o 
c 

c 
Q  ^ 

Tenants' 
names. 

Description  of 
premises. 

Annual 
rent. 

Arrears  due 

at , 

19-. 

ns 
$      C. 

^            Amount 
P            received. 

1.9 

gad 

£ 
S    c. 

1 

John  Jones . . . 
Thomas  Jones 

Homestead  Farm  in 
the  County  of  Oxford 

House  at  Village  of 
Norton     

$    c. 

$    c. 

Payments  and  AiiLOWANCES  on  Account  of  Real  Estate. 


Date    of 
payment  or 
allowance. 


Names  of  persons 

to  whom  paid 

or  allowed. 


Sun  Fire  Office 

Thomas  Carpenter... 
James  Francis 


For  what  purposes  paid 
or  allowed. 


One  j'ear's  insurance  of 
,  due 

Bill  for  repairs  at  house 
let  to  Thomas  Jones... 

Allowance  for  a  half- 
year's  taxes,  due 

Total  payments 


$c. 


Observations. 


Rkceipts  on  Account  of  Personal 
Estate. 

Payments  and  Allowances  on  account  of 
Personal  Estate. 

S 

o 

o 
6 

■  U 

Names  of 

persons  from 

whom 

received. 

On  what 
account 
received. 

Amount 
received. 

.1 
o 
o 

Names  of 

persons  to 

whom  paid  or 

allowed. 

For  what 

purpose  paid 

or  allowed. 

COO) 

$   c. 

$   c. 

Summary. 

Amount  of  balance  due  from  receiver  on  account  of  real  estate  on  last  account 
Amount  of  receipts  on  the  above  account  of  real  estate 


Balance  of  last  account  paid  into  Court 

Amount  of  payments  and  allowances  on  the  above  account  of  real  estate 
Amount  of  receiver's  costs  of  passing  this  account  as  to  real  estate 


Balance  due  from  the  receiver  on  account  of  real  estate 

Amount  of  balance  due  from  receiver  on  last  account  of  personal  estate 
Amount  of  receipts  on  the  above  account  of  personal  estate 


Balance  of  last  account  paid  into  Court 

Amount  of  payments  and  allowances  on  the  above  account  of  personal  estate. 
Amount  of  receiver's  costs  of  passing  this  account  as  to  personal  estate 


Balance  due  from  the  receiver  on  account  of  personal  estate 
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(Formal  parts:  see  No.  403.) 

1311 

on  the  part  of  the  plaintiff  {or  as  may  be),  that  L.M.,  the  Notice  of  mo- 
receiver  appointed  in  this  cause,  may  be  ordered,  on  or  before  rLceiver^topay 
the  day  of  ,  19     ,  or  within  four  days  after  service,  balance  into 

of  the  order  to  be  made  on  this  application,  to  pay  into  ^""'^'^• 
Court,  to  the  credit  of  this  cause  {or  as  may  '&e),  the  sum 
of  $ '  ,  by  the  Master's  report,  dated  the 

day  of  7  19     ,  certified  to  be  due  from  him  on  passing 

his  account  therein  mentioned;  and  that  the  said  L.M.  may 
be  ordered  to  pay  the  costs  of  this  application. 


(Formal  parts:  see  No.  403.) 

1312 

on  the  part  of  the  plaintiff  {or  as  may  he),  that  he  may  be  Notice  of  mo- 
at liberty  [or,  that  the  defendant  CD.,  the  executor  of  the  to°pu°iecog-^ 
will  of  A.B.,  the  testator  in  this  causei — or  as  may  he — may  nizance  in 
be  ordered]  to  put  in  suit  the  recognizance,  dated  the         day  ^""^' 
of  ,  19     ,  entered  into  by  L.M.,  the  [late]  receiver  in 

this  cause,  together  with  C.B.  and  E.F.,  his  sureties. 


Discharge  of  Receiver. 
{Formal  parts:  see  No.  1324.) 

The  humble  petition  of  the  plaintiff    {or  as  may  Jg)   Petition  to 
Sheweth  as  follows:  ceiver.*^^^ ^^ 

1.  Recite  judgment  or  order  appointing  receiver,  subject  to 
Ms  giving  security,  and  the  Master's  report  of  such  security 
having  been  given  —  or.  the  judgment  or  order  directing  a 
proper  person  to  be  appointed  receiver,  and  the  siibsequent  order 
appointing  such  person. 

2.  State  to  what  time  tJie  receiver  has  passed  his  accounts, 
and  accounted  for  his  balances;  as  thus:  Pursuant  to  the  said 
judgment,  &c.,  the  said  L.M..  has  passed  his  accounts  as  such 
receiver  to  the  day  of  ,  19  ;  and  has  paid,  in 
the  manner  thereby  directed,  the  balances  from  time  to  time 
certified  to  be  due  from  him  on  his  said  accounts. 

3.  State  why  a  receiver  has  ceased  to  he  necessary;  as  tJius: 
By  an  order  dated  the  day  of  ,  19  ,  CD.  and  F.F. 
have  been  appointed  trustees  of  the  real  estate  of  the  testator 
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1314 


G.H.,  and  such  estate  has  been  conveyed  to  and  vested  in 
them,  upon  the  trusts  of  his  will.  By  reason  thereof,  it  is 
expedient  that  the  appointment  of  a  receiver  of  the  said 
estate  should  be  discontinued. 

4.  //  so — That  on  the  day  of  ,  the  said  L.M.  brought 
in  and  passed  before  the  Master  [at  ]  his  final  account,  and 
he  has  paid  into  Court  to  the  credit  of  this  cause  the  balance 
found  by  the  said  Master  to  be  in  his  hands  upon  the  footing 
of  the  said  final  account. 

Your  petitioner  therefore  prays,  that  the  said  L.M. 
may  be  discharged  from  being  receiver  as  aforesaid; 
[and  that  he  may  be  ordered  to  pass  his  final  account 
/  as  such  receiver,  and  pay  the  balance  certified  to  be 

due  from  him  thereon  into  Court,  to  the  credit  of  this 
cause,  or  as  may  he]  (a)  and  that  [thereupon]  the 
security  given  by  the  said  L.M.,  together  with  CD. 
and  E.F.  as  his  sureties,  may  be  delivered  up  to  be 
cancelled. — Add,  if  desired,  a  clause  as  to  the  costs;  as 
thus:  And  that  the  costs  of  all  proper  parties  of  this 
application,  and  consequent  thereon,  may  be  taxed  as 
between  solicitor  and  client;  [and  that  the  said  L.M. 
may  be  directed  to  pay  such  costs ;  and  be  allowed  the 
same  on  passing  his  said  account.]  And  that  the  same 
be  ordered  to  be  paid  out  of  the  fund  in  Court  to  the 
credit  of  this  cause. 


(Formal  parts:  see  Nos.  400  and  403.) 


motion  to  dis-  °^  *^^  P^^  ^^  *^®  plaintiff  (or  as  may  be),  that  L.M.,  the 
charge  re-  receiver  appointed  in  this  cause,  may  be  discharged ;  and  that 
ceiver.  j^g  j^^^  ^^  ordered  (continue  as  in  prayer  No.  1313,  to  said 

account.) 


Liabilities  and  Rights  of  Sureties. 


(Formal  parts:  see  No.  403.) 

Notice  of  mo-  on  the  part  of  the  plaintiff  (or  as  may  he),  that  L.M.,  the 
tion  for  re-      receiver  appointed  in  this  cause,  may  be  ordered  to  give  a  new 

ceiver  to  give  ^^^  ,     „  1,1         in  • 

a  new  security  Security  duly  to  account  for  what  he  shall  receive  as  sucn 

on  death  or ^_ '. — 

aluretv.*^^  °^  (a).  If  paragraph  4  be  omitted  in  the  petition,  the  words  between 

[  ]  may  be  inserted. 
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receiver :  CD.,  one  of  his  sureties  hereinafter  named,  having 
died  [o7',  having  made  aii  assignment  for  the  benefit  of  his 
creditors] ;  and  that  such  security  may  be  approved  by  the 
Judge.  And  that  the  said  L.M.  may  be  ordered  to  pass  his 
accounts  up  to  the  date  of  such  new  security;  and  pay  the 
balance  certified  to  be  due  from  him  thereon  into  Court,  to 
the  credit  of  this  cause  {or  as  may  he).  And  that  upon  such 
new  security  being  given,  and  payment  in  manner  aforesaid 
of  the  said  balance,  the  recognizance  dated  the  ,  19     , 

entered  into  by  the  said  L.M.,  together  with  the  said  CD.  and 
JE.F.,  as  his  sureties,  may  be  vacated. 


(Formal  parts:  see  No.  403.) 

on  the  part  of  CD.,  one  of  the   sureties  in   this  cause   for  Notice  of  mo- 
L.M.,  the  receiver  appointed  therein,  that  the  said  CD.  may  fo°"igJyg"to''^ 
be  at  liberty  to  attend,  at  his  own  expense,  the  passing  of  attend  the 
the  accounts  of  the  said  L.M.,  as  such  receiver  (or  as  may  be).  pass'"R  ^^f  re- 


ceiver  s  ac- 
count. 


1317 

See  No.  IQ^l.  Master's  re- 

port  on  pass- 
ing receiver's 
accounts. 

Section  X. — Charging  Orders. 

{Formal  parts:  see  No.  403.) 

131m 

For  an  order  that  the  said  ,  the  solicitor  for  the  Notice  of 

plaintiff  [or  defendant]   in  this  action  shall  have  a  charge  motion  for 
upon  {specify  exactly  the  nature  and  amount  of  the  property,  for  solicitor's 
so  as  to  identify  it)  for  his  costs,  charges,  and  expenses  of  f'"^*®- 
and  in  reference  to  this  action. 


{Formal  parts:  see  No.  744.) 
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1.  I  was  employed  by  the  above  named  plaintiff  to  com-  Affidavit  in 
mence  and  prosecute  tliis  action  {or  as  the  case  may  he).         support. 

2.  {State  the  result  of  the  action  and  shew  that  property 
has  been  recovered  or  preserved,  specifying  as  far  as  possible 
its  exact  nature  and  amount.) 
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3,  I  submit  that  I  am  entitled  to  a  charge  upon  the  said 
property. 


_  (Formal  parts:  see  No.  902.) 
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Order  thereon.        j^  jg  hereby  declared  that  the  said  is  entitled 

to  a  charge  upon  (describe  the  property)  for  his  costs,  charges, 

and  expenses  of  and  in  relation  to  this  action  and  it  is  so 

ordered  accordingly. 


(Formal  parts:  see  No.  908.) 
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Charging  2.  This  Court  doth  order  that  the  (name  of  company  or 

^r^eronsoc  .  j^^^  f^  jg  restrained)  and  their  servants,  clerks,  and  agents, 
be  and  they  are  hereby  restrained  from  suffering  or  permit- 
ting any  transfer  to  be  made  on  the  books  of  the  said  (com- 
pany or  hank  as  may  he)  of  the  shares  of  the 
capital  stock  of  the  said  (company  or  hanh  as  may  he)  stand- 
ing in  the  name  of  A.B.  (the  judgment  debtor),  [or,  if  so, 
in  the  name  of  CD.  in  trust  for  A.B.I  until  the 
day  of  now  next,  at  o'clock  in  the  forenoon, 
or  until  such  time  as  the  application  on  that  day  to  be  made 
to  continue  this  injunction  shall  have  been  disposed  of. 

3.  And  this  Court  doth  further  order  that  the  said  A.B., 
his  servants,  attorneys,  and  agents,  be  and  they  are  hereby 
restrained  from  transferring,  selling,  charging,  or  incumber- 
ing the  said  shares  of  the  capital  stock  in  the  said 
(hank  or  company)  until  the  said  day  of  now 
next  (ccntinue  as  in  the  preceding  paragraph). 

4,  And  this  Court  doth  further  order  that  the  said  A.B. 
do  on  the  said  day  of  now  next,  at 
a'clock  in  the  forenoon,  or  so  soon  thereafter  as  the  matter 
can  be  heard,  shew  unto  this  Court,  at  its  weekly  sittings  for 
the  hearing  of  motions  [at  Osgoode  Hall  in  the  City  of  To- 
ronto, or  as  may  he]  why  the  said  injunction  should  not  be 
made  perpetual,  and  why  the  said  shares  should  not  be 
charged  with  the  payment  of  the  suni  of  $  due  by 
the  said  A.B.  to  (the  applicant),  and  why  the  said  A.B. 
should  not  pay  the  costs  of  this  application  or  why  such  other 
order  should  not  be  made  in  the  premises  as  to  the  said 
Court  may  seem  just. 


INTERIM    PRESERVATION    OF   PROPERTY.  769 

Section  XI. — Enforcing  Compromise  of  Action. 

(Formal  parts:  see  No.  403.) 
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On  behalf  of  the  that  all  further  proceedings  in  Notice  of  mo- 

this  action  may  be  stayed  in  accordance  with  the  terms  of  an  agreement^ 
an  agreement  for  the  compromise  of  this  action  made  between  for  the  com- 
the  plaintiff  of  the  one  part  and  the  defendant  of  the  other  pJ^^^'^  °^  *° 
part,  dated  the  day  of  ,  19  ,  and  that 

the  plaintiff  be  ordered  to  pay  to  the  defendant  his  costs  of 
this  application. 


Section  XII. — Interim  Preservation  of  Property. 

(Formal  parts:  see  No.  403.)  -ioo«i 

On  behalf  of  the  that  pending  this  action  the  ^i^^'^""^ ""°' 

(subject  matter  of  Utigation)m  the  pleadings  men- 
tioned may  be  deposited  in  Court  to  abide  further  order. 

[Or,  that  the  horse  mentioned  in  the  statement  of  claim 
may  be  sold,  and  that  the  proceeds  of  such  sale,  after  deduct- 
ing the  expenses  thereof,  may  be  paid  into  Court  to  the 
credit  of  this  action,  subject  to  the  further  order  of  the 
Court.] 

Or,  that  the  ,  his  solicitors  and  agents,   and 

also  the  two  persons  to  be  named  by  the  [plaintiff]  may  be  at 
liberty  [and  that  the  defendant  may  be  ordered  to  permit  the 
plaintiff,  his  solicitors  and  agents  and  the  two  persons  to  be 
named  by  him  as  aforesaid]  at  all  reasonable  times,  upon 
giving  the  's  solicitor  hours  previous 

notice  in  writing  to  inspect  the  ,  the  subject  matter 

of  this  action,  and  to  take  samples  thereof. 


F— 49 


CHAPTER  XIX. 
PEOCEEDINGS  NOT  COMMENCED  BY  WRIT. 

Section  I. — Petitions. 

1324 

Formal  parts  In  the  High  Court  of  Justice. 


of  a  petition. 


(Style  of  cause  or  matter,  as  in  No.  403.) 

To  the  Honourable  the  Judges  of  the  High  Court  of 
Justice. 

The  humble  petition  of  the  plaintiff  {or  as  may  he  {a) ) 
Sheweth  as  follows: 

1.  By    &c.  (  State  the  material  facts  on  which  the  appli- 
\  cation  is  founded;  and  divide  the  statements 
i.  On,  &c.  j  ^^^Q  paragraphs,  numbered  consecutively. 

The  petitioner  therefore  prays  that 

(State  the  precise  otject  of  the  petition). 

And  the  petitioner  will  ever  pray,  &c. 
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Notice  of  Presentation  to  te  indorsed  on  a  Petition.  (Rule  937.) 


indorsed°oifa         Take  notice  that  the  within  petition  will  be  presented  to 
petition,  (b)     the  Court  [or  the  presiding  Judge  in  Chambers,  or  as  may  &«] 
at  [Osgoode  Hall,  in  the  City  of  Toronto,  or  as  may  he],  on 
the  day  of  ,  19  ,  at 

o'clock  in  the  forenoon,  or  so  soon  thereafter  as 
counsel  [or  the  matter]  can  be  heard.  If  you  do  not  attend 
on  such  presentation,  such  order  may  be  made  in  your  ab- 
sence upon  the  petitioner's  own  shewing  as  may  seem  just, 
and  you  will  not  be  entitled  to  receive  notice  of  any  future 
proceedings  on  the  petition. 

And  take  notice  that  in  support  of  the  petition  will  be 
read  the  aJBfidavits  of    [or  depositions,  of  taken 

or  as  may  he]. 

(a)   The  petitioner  should  be  described  in  the  manner  explained 
in  note   (a)   on  p.  278. 

(6)  Con.  Rules,  1897,  Form  70. 
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Dated  this  day  of  19 

To  CD.,  Eespondent,  Petitioner, 

or  Messrs.  X.Y.,  or  Petitioner's  Solicitor. 

Solicitors  for  the  Eespondent. 


Section  II, — Administration. 
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In  the  High  Court  of  Justice.  ^^ItZ- 

In  the  matter  of  the  estate  of  E.F.,  late  of  the  Town-  ^°°  ™^ 
ship  of  in  the  County  of  ,  deceased. 

Between  A.B., 

Plaintiff, 
and 

CD.  (executor  of  the  will  of  the 
above  named  E.F.,  or  administrator  of 
the  estate  and  effects  of  the  above  named 
E.F.)    [and  X.Y.  (c).] 


Notice  of  application  for  Administration  Judgment  or  for  an 
Order  respecting  the  guardianship  of  an  infant.  (Rule  945.) 

I32T 

In  the  High  Court  of  Justice.  Notice  of  mo- 

-r.1    •    1  •  rt.   tion  for  an  ad- 

(e)  Between  A.B.,  Plaintitt,.  ministration 

and  judgment  or 

CD.,  Defendant,  specting 

Take  notice  that  a  motion  will  be  made  to  the  presiding  o"  an  'infant'? 
Judge  in  Chambers  at  Osgoode  Hall,  Toronto    [or  to  the  (^) 
Master  in  Chambers,  or  to  the  Master  of  the  Supreme  Court 
at  the  city  or  town  of  at  his  office  in  the  city  [or  town] 

of,    &c.    (as    the    case    may    require)'\,    on    the  day 

(c)  In  case  the  plaintiff  is  not  beneficially  interested  in  the  real 
estate  of  deceased,  some  person  so  interested  in  the  real  estate  must 

be  joined  as  a  defendant :  see  Rules  951  and  203. 

(d)  Con.  Rules,  1897,  Form  59. 

(e)  The  style  of  the  matter  given  in  this  Form  seems  to  be 
inaccurate.  Where  the  application  is  for  administration  of  an  estate, 
the  notice  should  be  entitled  "  In  the  matter  of  the  estate  of,  &c.," 
and  where  the   application  is  for  the  appointment  of  a  guardian,  unless 

there  is  a  cause  in  Court  in  which  the  application  is  made,  the  notice 
should  be  entitled  "  In  the  matter  of  "  the  infant :  see  Forms  Nos. 
3326  and  13.58. 
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of  at  the  hour  of  o'clock  in  the  forenoon, 

or  if  opposed,  then  to  a  Judge  in  Chambers  so  soon  there- 
after as  a  Judge  shall  be  sitting  in  Chambers],  for  judgment 
for  the  administration  of  the  estate,  real  and  personal,  of 

by  the  Court  [or  for  an  order  appointing 
guardian  of  an  infant]  ;  and  upon  such  application 

will  be  read  the  affidavits  of  this  day  filed. 

Dated,  &c. 

X.Y.,  Solicitor  for 
To  Mr.  CD. 

Con.  Eules,  1888,  Form  12. 


ISSS  {formal  parts:  see  No.  744.) 

Affidavit  in  J.  State  the  amount,  and  nature  of  the  ddM;  and  any  exist- 

application  by  '^'^9  security  for  its  payment,  or  negative  the  existence  of  any 
a  creditor.       such  Security. 

2.  Prove  that  the  defendants  are  the  proper  persons  to 
he  sued;  as  thus:  The  said  John  Thomas  died  on  or  about  the 

day  of  ,19  ;  and  probate  of  his 

will  has  [or,  letters  of  administration  of  his  personal  (and 
real)  estate  have]  been  granted  to  the  defendant  William 
Jackson  (or  as  may  he),  and  he  is  now  the  sole  personal  [and 
real]  representative  of  the  said  John  Thomas,  deceased. 

If  administration  of  realty  is  sought,  some  ground  should 
de  laid  for  it,  thus: 

3.  I  have  applied  to  the  said  William  Jackson  for  pay- 
ment of  my  said  debt,  and  I  have  been  informed  by  the  said 
William  Jackson  that  the  personal  estate  of  the  said  John 
Thomas,  deceased,  come  to  his  hands,  is  insufficient  for  the 
payment  of  the  debts  of  the  said  deceased,  and  he  has  refused, 
and  still  refuses,  to  pay  my  said  debt. 

5.  The  said  John  Thomas  died  seised  of  or  otherwise 
well  entitled  to  the  following  lands  (describe  them  shortly), 
and  I  believe  that  it  is  necessary  that  the  same,  or  some  part 
thereof,  should  be  sold,  for  the  payment  of  the  debts  of  the 
said  deceased. 


^2  (Formal  parts:  see  No.  744.) 

Affidavit  in  1-  State.  Succinctly,  the  nature  of  the  hequest;  as  thus:  The 

support  of  an  above  named  John  Thomas,  by  his  will  dated  the 

a^pecffic""  ^  (^ay  of  ,19  ,  bequeathed  to  me  all  his  household 

pecuniary,  or  : — 1 r ; 

residuary  («)   This  application  cannot  be  made  until   a  year  has  elapsed 

legatee,    (a)  from  the  death  of  the  testator. 
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furniture  and  efEects  [or,  a  legacy  of  $400,  payable  three 
months  after  his  death — or,  one-fifth  of  the  residue  of  his 
personal  estate  and  effects — or,  an  annuity  of  $80,  during  my 
life,  or  as  may  be.'] 

2.  Prove  that  the  defendant  is  the  proper  person  to  he  sued; 
as  thus :  The  said  John  Thomas  died  on  or  about  the 

day  of  ,  19  ,  and  probate  of  his  will  has  been 

granted  to  the  defendant  William  Jackson  (or  as  may  he). 

3.  Shew  that  the  hequest  has  not  heen  satisfied;  as  thus: 
The  household  furniture  and  effects  bequeathed  to  me  as 
aforesaid  have  not  yet  been  delivered  to  me  [or,  The  legacy 
of  $400  bequeathed  to  me  as  aforesaid  remains  due  to  me 
from  the  said  testator's  estate — or,  The  share  of  residue  be- 
queathed to  me  as  aforesaid  has  not  been  accounted  for,  or 
paid  to  me — or,  I  am  now  entitled  to  the  said  annuity  of  $80 
bequeathed  to  me  as  aforesaid ;  but  no  provision  to  secure  the 
due  payment  thereof  has  been  made — or  as  may  he.] 


(Formal  parts:  see  No.  744.) 

^  ^  ^  1830 

State  the  death  of  the  person  whose  estate  is  to  he  adminis-  '^'^^.  ^^^?'.  ^^,?;. 
tered,  and  shew  that  the  applicant  is  one  of  the  next  of  kin^as^^^ 
thus:  1.  The  above  named  John  Thomas  died  on  or  about 
the  day  of  ,19  ,  a  bachelor,  and  intes- 

tate; and  without  leaving  any  father,  mother,  sister,  or  bro- 
ther him  surviving. 

2.  The  said  John  Thomas  was  the  son  of  Charles  Thomas, 
late  of,  &c.  The  said  Charles  Thomas  had  two  children  only; 
that  is  to  say:  (1)  the  said  intestate  John  Thomas;  and  (2) 
my  father,  Francis  Thomas. 

^.  The  said  Francis  Thomas  died  on  or  about  the 
day  of  ,19        .     The  said  Francis  Thomas  had  three 

children  only;  that  is  to  say:  (1)  my  brother,  the  defendant 
Edward  Thomas;  (2)  my  sister  Mary,  now  the  wife  of  Wil- 
liam Hughes,  of,  &c;  and  (3)  me  the  deponent. 

4.  As  a  child  of  the  intestate's  said  brother  Francis 
Thomas,  I  claim  to  be  one  of  the  next  of  kin  of  the  said 
intestate  John  Thomas;  and  as  such,  to  be  entitled  to  a  dis- 


(6)   This  application  cannot   be  made  until  a  year  has   elapsed 
from  the  death  of  the  testator. 
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tributive  share  of  his  estate.     Such  share  has  not  been  paid, 
or  accounted  for  to  me. 

Shew  thai  the  defendant  is  the  proper  person  to  be  sued;  as 
thus:  5.  Letters  of  administration  of  the  personal  estate  of 
the  said  John  Thomas  have  been  granted  to  the  defendant 
Edward  Thomas  {or  as  may  he). 


(Formal  parts:  see  No.  744.) 
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Affidavit  in  State,  succinctly,  the  nature  of  the  applicant's  interest  under 

appHcation^by  ^^^  ^^^^'  ^^^  ^^^  P^'f'^ons  to  he  sued;  as  thus:  1.  The  above 
a  person  inter-  named  John  Thomas,  by  his  will  dated  the  day  of 

estate.'"  "^^^  >  19  ,  devised  all  his  real  estate  to  the  defen- 

dant Edward  Styles,  upon  trust  to  sell  and  convert  the  same 
"into  money,  and  invest  such  money  as  therein  mentioned; 
and  to  pay  the  income  to  accrue  from  such  investment  unto 
the  testator's  wife,  Louisa  Thomas,  for  her  life ;  and  after  her 
death,  to  raise  the  sum  of  $1,000  out  of  the  said  trust  estate, 
and  pay  the  same  to  me,  on  my  attainment  of  the  age  of 
twenty-one  years;  and  the  said  testator  appointed  the  defen- 
dant William  Jackson  executor  of  his  will. 

2.  The  said  testator  died  on  the  day  of  , 
19  ;  and  probate  of  his  will  was  on  the  day 
of  ,19  ,  granted  to  the  defendant  William 
Jackson. 

3.  No  caution  has  been  registered  by  the  said  William 
Jackson,  and  the  said  real  estate  has  become  vested  in  the 
said  Edward  Styles  as  trustee  as  aforesaid. 

4.  The  defendant  Edward  Styles  accepted  the  trust  re- 
posed in  him  by  the  said  will ;  and  he  converted  the  testator's 
real  estate  into  money,  and  made  certain  investments  out  of 
the  proceeds  thereof. 

5.  The  testator's  widow,  the  said  Louisa  Thomas,  died  on 
the  day  of  ,19  ;  and  I  attained  my 
age  of  twenty-one  years  on  the  day  of  , 
19          . 

6.  I  am  now  entitled  to  receive  the  said  sum  of  $1,000; 
but  the  defendant  Edward  Styles  refuses  or  neglects  to  pay 
the  same  to  me. 
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8ee  Nos.  838  and  839.  1332 

Judgment  for 
administra- 
tion. 

{Formal  parts:  see  No.  838.) 
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Upon  the  application  of  counsel  for  the  above  named  Administra- 
plaintiff  in  presence  of  counsel  for  the  defendant  for  an  order  a'c*counts^t™ken 
for  the  administration  of  the  personal  estate  and  effects  of  the  by  the  judg- 
said  deceased,  and  upon  hearing  read  the  affidavits  of  ^^^  ' 

the  plaintiff  and  defendant  filed,  and  upon  hearing  what  was 
alleged  by  counsel  aforesaid,  and  an  account  having  been 
taken  by  this  Court  of  the  personal  estate  of  the  said  intes- 
tate come  to  the  hands  of  the  said  defendant,  the  administra- 
trix of  the  said  estate,  and  wherewith  she  is  chargeable; 

1.  This  Court  doth  find  that  she  has  received  and  is 
chargeable  with  the  sum  of  $  ,  and  that  she  has  paid  or  is 
entitled  to  be  allowed  thereout  for  debts  and  funeral  ex- 
penses of  the  said  intestate  paid  by  her,  and  also  the  sum  al- 
lowed to  her  as  compensation  for  her  services,  the  sum  of 
$  ,  leaving  a  balance  in  her  hands,  after  deducting 
the  costs  of  both  parties  hereinafter  mentioned,  of  $ 

2.  And  it  appearing  that  there  are  no  debts  of  the  said 
intestate  remaining  unpaid,  and  that  there  is  no  personal 
estate  of  the  said  intestate  outstanding  or  undisposed  of, 
and  it  further  appearing  that  the  plaintiff  and  the 
defendant  are  respectively  entitled  to  one  half  of  the  residu- 
ary personal  estate  of  the  said  intestate  in  the  hands  of  the 
said  defendant  after  payment  of  the  costs  of  this  matter; 
and  the  costs  of  the  plaintiff  having  been  taxed  and  allowed 
to  him  at  $  ,  and  the  costs  of  the  administratrix 
having  been  taxed  and  allowed  to  her  at  $  ,  it  is  ordered 
that  the  defendant  do  forthwith  pay  to  the  plaintiff  his  said 
costs,  together  with  the  sum  of  $  ,  his  share  of  the 
said  residuary  personal  estate  remaining 'in  her  hands  as 
aforesaid. 


(Title  of  the  administration  action,  or  matter.)  ~ 
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Take  notice,  that  by  a  judgment  [or,  an  order] ,  dated  Notice  of  ad- 

the  day  ,19     ,  in  this  matter  which  j^jf^^^/J^^  ^ 

has  been  instituted  for  the  administration  of  the  estate  of  creditor  pro- 
A.B.,  late  of,  &c.,  deceased,  it  was  ordered  that  the  said  estate  an^Son'*'' 
should  be  administered,  and  for  that  purpose  the  matter  was  ^^ 
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referred  to  to  take  the  necessary  accounts  and 

make  all  necessary  inquiries. 

Also  take  notice  that,  inasmuch  as  you,  the  under-named 
CD.,  can  go  in  under  the  said  judgment  [or,  order],  and 
prove  the  debt,  if  any,  alleged  to  be  due  to  you  from  the 
estate  of  the  said  A.B.,  for  the  recovery  whereof  you  have 
brought  an  action  in  the  High  Court  of  Justice  {or  as  may 
6e),. against  E.F.,  the  executor  \or,  administrator]  of  the 
said  estate,  and  for  the  costs  of  the  said  action  to  this  time, 
if  you,  the  said  C.E.,  after  the  receipt  of  this  notice,  proceed 
with  the  said  action,  an  application  will  be  made  to  stay 
further  proceedings  in  the  said  action,  and  to  deprive  you 
of  the  costs  incurred  therein  subsequent  to  the  receipt  of 
this  notice.    Dated  this  day  of  ,  19     . 

G.H.,  of  {place  of  business), 
solicitor    for    the    said    E.F. 
{or  as  may  he.) 
To  the  said  CD.,  and  to  Mr.  L.M.,  his  solicitor  lor  agent] 
in  the  said  action. 


{Title  of  the  creditor's  action.) 

{Formal  parts:  see  No.  403.) 
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Notice  of  mo-  on  the  part  of  the  plaintiff  [or,  defendant  E.F.'\ : 

proceeding  in       1-  That  all  further  proceedings  in  the  above  mentioned 
an  action  after  action  be  stayed. 

an  adminis- 
tration judg-  2.  That  the  said  CD.  may  be  at  liberty  to  go  in  under 

'"^"*-  the  judgment  made  in  the  {administration  matter),  dated  the 

day  of  ,19       ,  and  prove  the  claim  for  which  this 

action  is  brought. 

Where  assets  admitted:  3.  That,  upon  the  said  CD.  estab- 
lishing his  said  claim,  the  defendant  F.F.  {or  as  may  he)  may 
be  at  liberty,  out  of  the  assets  of  the  said  A.B.,  to  pay  to  the 
said  CD.  his  costs  of  this  action,  up  to  the  time  he  had  notice 
of  the  said  judgment  for  administration  to  be  taxed. 

Or  where  assets  denied:  3.  That  the  costs  of  the  said  CD. 
of  this  said  action,  up  to  the  time  he  had  notice  of  the  said 
administration  judgment  and  his  costs  of  this  application, 
may  be  taxed ;  and  that  he  may  be  at  liberty  to  add  the  amount 
thereof  to  his  said  claim,  and  to  prove  for  the  same  under  the 
said  judgment.  And  take  notice  that  in  support  {&c.,  as  in 
No.  403). 
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(Title  of  the  creditor's  action.) 
{Formal  parts:  see  No.  744.)  ■|<»«i'y 

We,  G.H.,  of  (place  of  business),  gentleman,  the  solicitor  ^^^^^J^J^by 
for  the  applicant. — //  so :  and  also  his  solicitor  in  this — and  representative 
the  above  named  defendant  F.F.,  of  (residence  and  addition),  t^t  ;„  gu^pori 
severally  make  oath  and  say :  of  motion  to 

stay  an  action 

And  first,  I.  the  said  G.H.,  for  myself,  says  as  follows:      by  a  creditor. 

1.  On  the  day  of  ,  CD.  brought  this  action 
(or  as  may  be),  against  the  said  defendant  E.F.,  as  the  exe- 
cutor [or,  administrator]  of  A.B.,  the  testator  [or,  intestate], 
to  recover  the  sum  of  $  ,  alleged  to  be  due  to  the  said  CD. 
from  the  estate  of  the  said  A.B.  (or  as  may  he). 

2.  State,  concisely,  the  material  proceedings  in  the  action; 
as  thus:  The  said  F.F.  duly  appeared  to  the  said  action;  and 
issue  has  been  joined  therein,  and  notice  of  trial  given  for  the 
next  assizes  to  be  holden  at  ,  in  the  County  of 

3.  On  the  day  of  ,  19  ,  proceedings 
were  instituted  in  this  Court  [or  the  High  Court  of  Justice], 
by  a  creditor  of  the  said  A.B.  (or  as  may  he)  for  the  adminis- 
tration of  the  estate  of  the  said  A.B.,  and  by  a  judgment 
dated  the  day  of  >  19  ,  made  in  said  proceed- 
ings, the  usual  accounts  have  been  directed  to  be  taken  of  the 
estate  of  the  said  A.B.    including  an  account  of  his  debts. 

4.  Prove  service  on  the  ^plaintiff  of  the  judgment  (see  No. 

And  I,  the  said  F.F.,  for  myself,  say  as  follows : 

5.  The  only  assets  of  the  said  A.B.  now  in  my  hands 
consist  of  [state  what;  as:  the  sum  of  $  cash]  and  such 
assets  are  insufficient,  in  a  due  course  of  administration,  to 
pay  the  claim  of  the  said  A.B.  in  the  said  action,  and  his 
costs  thereof  (or  as  may  he). 


(Style  of  cause:  see  No.  1326.) 
(Formal  parts:  see  No.  902.) 

XT  XT.  T  '*** 

Upon  the  application  of  ,  upon  hearing  the  Order  for  dis- 

solicitors  for  the  plaintiff      and  the  defendant      and  *?;;,'i°":i"  , 

■t.         IT       .    -,  ,         .       _        ,  an  administra- 

upon  reading  the  judgment,  reports  herein  dated  respectively  tion  matter. 


778  PROCEEDINGS   NOT   COMMENCED   BY  WRIT. 

the        day  of  ,  1^     ,  and  the  day  of  ,  19      ^ 

and  the  certificate  of  the  Accountant. 

1.  It  is  ordered  that  the  moneys  in  Court  to  the  credit  of 
this  be  forthwith  paid  out  and  distributed  as 

found  by  the  said  Master's  final  report. 


Section  III. — Partition. 


13S9 


Allegations  in  In  the  High  Court  of  Justice : 

a  claim  or 

affidavit  by  Between— iJ.^.if.,  O.W.K.,  C.E.K.,  and  E, 

tenants  m  r  7-  m    •    x-ib 

common  J -L.  riaintltts, 

against  co-ten-  and 

Tartitr'''"'"  E-P.  E.K.,  RJ.K.,  and  I.L.P., 

and  M.P.,  two  infants  under  the 
age  of  twenty-one  years, 

Defendants. 

(Formal  parts:  see  No.  744.) 

1.  W.E.,  in  his  lifetime  of  the  Township  of  King,  in  the 
County  of  York,  Yeoman,  was  in  his  lifetime  and  at  the 
time  of  his  death  hereinafter  mentioned,  seised  of  or  other- 
wise well  and  sufficiently  entitled  to  the  following  lands  and ' 
premises,  that  is  to  say:  That  certain  parcel  or  tract  of  land 
and  premises,  situate,  lying  and  being  in  the  Township  of 
King,  in  the  County  of  York,  being  composed  of  (descrite 
lands) . 

2.  On  or  about  the  24th  day  of  February,  A.D.  19  ,  and 
while  he  was  so  seised  of  the  said  lands  and  premises,  the  said 
W.K.  died,  intestate. 

3.  The  said  W.K.  left  him  surviving  his  widow  the  de- 
fendant E.K.  and  ten  children,  namely,  the  plaintiffs,  the 
defendants  E.P.  and  R.J.K.  and  M.A.P.,  wife  of  one  J.J. P., 
O.W.K.,  A.E.K.,  and  8.K.,  his  sole  heirs  and  heiresses  at  law. 

4.  The  said  M.A.P.  died  shortly  after  the  said  W.K.,  leav 
ing  her  said  husband,   J.J.P.,    and   the   infant   defendants 
I.L.P.  and  M.P.,  her  only  children  and  heiresses  at  law,  her 
surviving. 

5.  On  the  day  of  letters  of  administration 
were  granted  to  E.P.  of  all  the  estate,  real  and  personal,  of 
the  said  W.K.;  and  on  the  day  of  letters  of  ad- 
ministration of  all  the  estate,  real  and  personal,  of  the  said 
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M.A.F.  were  granted  to  the  said  E.P.,  and  no  caution  has  been 
registered  by  the  said  E.P.  administrator  of  the  said  estates, 
and  the  real  estate  to  which  the  said  W.K.  and  M.A.P.  re- 
spectively died  entitled,  including  their  estates  and  interests 
an  the  lands  and  premises  in  question  in  this  matter  have 
vested  in  their  respective  heirs  at  law. 

6.  By  indenture  bearing  date  the  17th  day  of  February, 
A.D.  19  ,  made  between  the  above  named  (J.W.K.  of  the 
first  part,  and  the  defendant  R.J.K.  of  the  second  part,  the 
said  G.W.K.  did  grant,  convey  and  transfer  to  the  said  de- 
fendant R.J.K.  all  his  undivided  share  and  right,  title  and 
interest  in  and  to  the  real  estate  of,  or  to  which  the  said 
W.K.  died  possessed  or  entitled. 

7.  By  indenture  bearing  date  the  24th  day  of  January, 
A.D.  19  ,  made  between  the  above  named  A.E.K.  and  8.K. 
of  the  first  part,  and  the  defendant  R.J.K.  of  the  second  part, 
the  said  A.E.K.  and  8.K.  did  grant,  convey  and  transfer  to 
the  said  defendant  R.J.K.  all  their  undivided  share  and 
right,  title  or  interest  in  or  to  the  real  estate  of,  or  to  which 
the  said  W.K.  died  possessed  or  entitled. 

8.  The  plaintiffs  and  the  defendant  E.P.  are  each  entitled 
to  a  tenth  share  in  the  said  lands  and  premises,  the  defendant 
R.J.K.  is  entitled  to  four-tenths  of  the  said  lands,  and  the 
defendants  I.L.P.  and  M.P.  are  entitled  in  equal  shares  to 
one-tenth  of  the  said  lands. 

9.  The  defendant  E.K.,  as  the  widow  of  the  said  W.K., 
is  entitled  to  dower  in  the  whole  of  the  said  lands  and 
premises. 

10.  The  plaintiffs  submit  that  they  are  entitled  to  a  parti- 
tion or  sale  of  the  said  lands,  and  to  a  division  of  the  same 
or  the  proceeds  thereof  amongst  the  parties  entitled  thereto. 

11.  The  said  parcels  of  land  have  always  been  used  to- 
gether as  a  farm,  and  are  chiefly  available  as  farming  lands, 
and  the  plaintiffs  shew  that  having  regard  to  the  nature  and 
circumstances  of  the  said  lands  and  premises,  and  to  the 
number  of  persons  entitled  to  share  therein,  it  would  be  much 
more  advantageous  for  all  parties  that  the  same  should  be 
sold,  and  the  proceeds  divided  amongst  the  parties  entitled 
thereto. 

The  plaintiffs  claim : 

1.  A  sale  of  said  lands,  and  a  division  of  the  pro- 
ceeds thereof  amongst  the  parties  entitled  thereto, 
according  to  their  several  shares  or  proportions. 
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2.  Or  to  have  the  said  lands  partitioned  and  divided 
amongst  the  said  parties. 

3.  To  have  for  the  purposes  aforesaid,  all  proper 
directions  given  and  accounts  taken. 

4.  Payment  of  their  costs  of  this  action. 

5.  Such  further  and  other  relief  as  may  be  just]  (a). 


1340 

Claim  for  a  That  the  rights  and  interests  of  all  parties  in  the  said 

righte.*"^'^"^  real  and  personal  estate  may  be  ascertained  and  declared. 
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partition^  1.  That  a  partition  may  be  made  of  the  said  lands  under 

the  direction  of  this  Honourable  Court,  according  to  the  re- 
spective interests  of  the  parties  entitled  thereto.  . 

2.  That  all  proper  and  necessary  conveyances  and  assur- 
ances may  be  executed  for  carrying  such  partition  into  effect, 
and  all  proper  directions  given  for  that  purpose,  and  as  to  the 
custody  of  the  title  deeds  and  writings  relating  to  the  said 
tenements  and  hereditaments. 


1343 

Judgment  for 
partition  or 
sale. 

1343 

Another  form. 


See  Form  No.  887. 


(Formal  parts:  see  No.  852.) 

1,  This  Court  doth  declare  that  the  plaintiffs  herein  are 
entitled  each  to  an  undivided  one-eighth  share  of  or  interest 
in  all  and  singular  that  certain  parcel  or  tract  of  land  and 
premises  situate,  lying  and  being  in  the  said  City  of  London 
and  being  composed  of,  &c, 

2  and  3.     (As  in  paragraphs  2  and  3  of  Form  887.) 

4.  And  this  Court  doth  further  order  and  adjudge  that 

the  said  Master  do  take  an  account  of  the  rents  and  profits 

of  the  said  real  estate  received  by  the  defendant  since  the 

death  of  in  the  pleadings  mentioned,  and  an  account 

(a)  An  action  for  partition  will,  since  Rule  956,  be  proper  only 
in  special  circumstances  and  where,  combined  with  partition,  some 
other  relief  is  necessary,  e.g.,  recovery  of  the  land  from  one  of  the 
persons  entitled  where  he  claims  a  right  to  the  whole. 
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of  what  is  due  from  the  defendant  in  respect  of  any  part  of 
the  said  real  estate  occupied  by  the  defendant  since  the  same 
date  and  do  apportion  the  same  between  the  parties  hereto  in 
accordance  with  the  declaration  contained  in  the  first  para- 
graph hereof. 

5.  [And  this  Court  doth  further  order  and  adjudge  that 
the  costs  of  the  plaintiffs  and  the  defendants  shall  be  taxed 
and  that  the  plaintiffs  do  pay  to  the  defendant  or  the  defend- 
ant do  pay  to  the  plaintiffs,  as  the  case  may  be,  the  difference 
between  fifve-eighths  payable  by  the  plaintiffs  of  the  defend- 
ant's costs  and  three-eighths  payable  by  the  defendant  of  the 
plaintiffs'  costs.] 


Section  IV. — Custody  of  Infants. 


1344 


In  the  High  Court  of  Justice.  Petition  of  th© 

mother  for 

In  the  matter  of  A.B.  and  CD.,  infants.  custody  or 

^  access. 

And  in  the  matter  of  The  Kevised  Statutes  of 
Ontario,  chapter 

To  the  Judges  of  the  High  Court  of  Justice : 

The  petition  of  E.F.,  wife  of  D.P.,  of,  &c.,  sheweth  as 
follows : 

1.  {State  the  marriage  and  the  infants  issue  thereof.) 

2.  (State  the  present  custody  of  the  infants  and  the  cir- 
cumstances in  which  the  intervention  of  the  Court  is  required 
according  to  the  facts.) 

The  petitioner  therefore  prays : 

That  the  said  infants  may  be  ordered  to  be  delivered 
into  the  custody  of  the  petitioner. 

Or,  that  the  said  D.F.  may  be  ordered  to  permit  the 
petitioner  to  have  access  to  the  said  children  at  such 
times  and  subject  to  such  regulations  as  to  this  Hon- 
ourable Court  may  seem  proper,  or  as  the  case  may 
require. 

And  that  the  said  D.F.  may  be  ordered  to  pay  the 
costs  of  and  incidental  to  this  application. 
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1345 

Notice  of  mo- 
tion for  cus- 
tody of  an 
infant. 


In  the  High  Court  of  Justice. 
Or,  In  the  Surrogate  Court  of  the  County  of 


(a), 
an  infant 


In  the  matter  of  of 

under  the  age  of  twenty-one  years. 

Take  notice  that  a  motion  will  be  made  before  the  presid- 
ing Judge  in  Chambers  at  Osgoode  Hall,  Toronto  \^or  where 
the  motion  is  in  the  Surrogate  Court,  before  -  !mJudge  of  this 
Court  at  his  Chambers  at  5]  on       ^^  the 

day  of  ,  19     ,  at  the  hour  of  o'clock  in  the 

forenoon,  or  so  soon  thereafter  as  the  motion  can  be  made; 
on  behalf  of   C.B.,  of  ,  the  mother  of  the  above 

named  infant,  for  an  order  that  the  said  C.B.  do  have  the 
custody  of  the  said  infant,  and  that  D.B.,  the  father  of  the 
said  infant,  do  pay  to  the  said  C.B.  the  sum  of  dollars 

weekly  for  the  maintenance  of  the  said  infant,  or  for  such 
other  order  as  may  seem  just. 

And  take  notice,  &c.   (As  in  No.  403). 

Dated,  &c. 

(Signed) 

Solicitor  for  the  said  C.B. 


(Formal  parts  as  in  Nos.  902  and  1345.) 
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Order  thereon,        1.  It  is  Ordered  that  C.B.,  the  mother  of  the  above  named 

infant,  do  have  the  custody  of  the  said  infant  during  [his] 
minority  or  until  further  order. 

2.  And  it  is  further  ordered  that  (such  provisions  as  to  the 
father  having  access  to  the  infant  as  may  have  been  directed.) 

3.  And  it  is  further  ordered  that  D.B.  of  ,  the 
father  of  the  said  infant,  do  pay  to  the  said  C.B.  on  the 
day  for  each  week  at  the  office  of              ,  the  solicitors  for 
the  said  C.B.,  the  sum  of               dollars  for  the  maintenance 
of  the  said  infant  in  the  custody  of  the  said  C.B. 

4.  And  it  is  further  ordered  that  the  said  D.B.  do  pay  to 
the  said  C.B.  her  costs  of  this  application  forthwith  after  tax- 
ation thereof. 


(o)    See  R.  S.  O.  1897   c.  168,  s.  1. 
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{Formal  parts:  see  No.  902.)  I'-i/fy 

1.  Upon  the  petition  of  M.O.,  wife  of  CO.,  of  the  Town-  P'^tham^ert' 
ship  of  ,  in  the  County  of  ,  farmer,  the  mother  for  delivery  of 
of  the  above  named  infant,  and  upon  reading  the  said  peti-  ^"^^^^^  ^""^ 
tion  and  the  aflBdavits  of  the  said  M.O.  and  of  and 

,  and  upon  hearing  counsel  for  the  petitioner  and  for 
the  respondent  C.O. 

2.  It  is  ordered  that  the  said  C.O.  do  forthwith  deliver 
the  above  named  infant  into  the  custody  of  the  petitioner  to 
remain  in  her  care  and  custody  until  [the  said  infant  shall 
attain  the  age  of  twelve  vears,]  or  until  this  Court  or  a  Judge 
shall  make  other  order  to  the  contrary. 

3.  And  it  is  further  ordered  that  the  said  C.O.  be  at 
liberty  to  move  to  rescind  this  order  as  he  may  be  advised. 


Section  V. — Sales  of  Infants'  Estates. 
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In  the  High  Court  of  Justice.  Petition  for 

°  sale  of  infants 

In  the  matter  of  E.B.  and  F.B.,  infants  under  the  r.s.o.^c.  168, 
age  of  twenty-one  years.  s.  3. 

To  the  Honourable  the  Judges  of  the  High  Court  of  Justice 
for  Ontario: 

The  humble  petition  of  E.B.  and  F.B.,  both  of  the  Village 
of  B  ,  in  the  County  of  ,  infants  under  the  age 

of  twenty-one  years,  by  M.B.  of  the  same  place,  widow,  their 
mother  and  next  friend,  and  the  said  M.B.,  (h) 

Sheweth  : 

1.  Your  petitioners  F.B.  and  F.B.  are  two  of  the  children 
of  A,B.,  late  of  the  Village  of  ,  in  the  County 
of  ,  [farmer] ,  who  died  intestate  on  the  day 
of              ,  in  the  year  19     . 

2.  The  said  A.B.  left  him  surviving  your  petitioner  M.B., 
his  widow,  and  five  children  only,  namely  G.,  who  is  of  the 
full  age  of  twenty-one  years,  and  is  now  married  to  one  A.W., 
of  the  Township  of  ,  yeoman,  H.B.,  of  the  Township 
of              ,  yeoman,  who  is  also  of  the  full  age  of  twenty-one 

(ft)  The  petition  is  to  be  presented,  in  the  name  of  the  infant, 
by  his  guardian,  or  by  a  person  applying  by  the  same  petition  to  be 
appointed  guardian  :  see  Con.  Rule  963. 
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years,  J.B.,  who  subsequently  died  intestate,  unmarried  and 
without  issue,  on  the  day  of  ,  and  your  petitioner 

E.B.,  who  is  twelve  years  of  age,  and  your  petitioner  F.B., 
who  is  nine  years  of  age. 

3.  The  said  A.B.  never  had  any  other  children,  and  your 
petitioners  and  the  said  G.W.  and  H.B.  are  his  sole  and  only 
heirs  and  heiresses  at  law. 

4.  Your  petitioner  M.B.  \\ tly  appointed  by  the  Sur- 
rogate Court  of  the  County  of  ,  and  she  is  now  the 
sole  administratrix  of  the  estate  of  the  said  A.B.,  deceased. 

5.  [The  said  A.B.  died  possessed  of  a  small  amount  of  per- 
sonal property,  consisting  of  household  furniture,  which  was 
of  the  aggregate  value  of,  and  actually  realized  $300,  and 
farm  stock,  consisting  of  a  small  quantity  of  grain,  a  few 
farming  implements,  and  a  few  head  of  cattle,  which  was  of 
the  aggregate  value  of,  and  actually  realized  $400;  but  the 
said  personal  property  has  been  all  exhausted  in  the  payment 
of  debts  due  by  the  said  A.B.  at  the  time  of  his  death,  and  his 
funeral  and  testamentary  expenses]  (a) 

6.  The  said  A.B.  was,  at  the  time  of  his  death,  seised  of 
the  following  real  estate,  namely,  [village  lot  number  one,  on 
the  north  side  of  W  Street,  in  the  said  Village  of  B  ,, 
containing  a  quarter  of  an  acre,  and  lot  number  5  in  the  6th 
concession  of  the  Township  of  ,  in  the  County  of 

,  containing  200  acres]  (a) 

7.  The  said  village  lot  was  used  by  the  said  A.B.  for  a 
garden,  and  for  one  year  since  his  death  was  rented  for  that 
purpose;  but,  with  that  exception,  it  has  been  and  now  is 
vacant  and  unproductive,  and  the  same  cannot  be  made  pro- 
ductive except  by  the  erection  of  a  building  thereon;  but 
your  petitioners  have  no  means  of  erecting  a  building  upon 
the  said  lot,  and  the  said  G.W.  and  H.B.  are  unwilling  to 
join  with  your  petitioners  in  raising  money  by  mortgage  of 
the  said  lot,  in  order  to  put  up  a  building  thereon. 

8.  The  said  lot  could  not  in  any  event  be  rented  in  its 
present  condition  for  more  than  $20  per  annum,  and  taxes. 

9.  The  taxes  upon  the  said  village  lot  amount  to  $ 

per  annum,  and  your  petitioners  E.B.  and  F.B.  have  no  means 
to  meet  their  share  thereof,  and  there  is  now  $  of  tiaxes 

in  arrear  upon  the  said  lot,  and  the  same  is  advertised  for- 
sale  on  the  day  of  next,  and  will  then  be  sold 

for  taxes  unless  the  arrears  be  sooner  paid. 

(a)  See  Con.    Rule  964  (1). 
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10.  One  R.L.  of  the  said  Village  of  B  ,  merchant, 
has  offered  to  purchase  the  said  village  lot  for  the  sum  of 
$  ,  which  your  petitioners  are  advised  is  a  fair  price 
for  the  same,  and  the  said  G.W.,  H.B.  and  your  petitioner 
M.B.  have  agreed  to  concur  in  a  sale  of  the  said  lot  to  the 
said  B.L.,  at  that  sum,  and  your  petitioners  E.B.  and  F.B. 
submit  that  their  interests  require  and  will  be  substantially 
promoted  by  the  acceptance  of  the  offer  of  the  said  R.L. 

11.  Upon  the  said  lot  number  5  there  is  a  small  saw  mill, 
but  the  same  has  not  been  worked  since  the  death  of  the  said 
A.B.,  and  is  now  greatly  out  of  repair  and  neither  your  peti- 
tioners nor  the  said  G.W.  or  H.B.  have  any  means  for  repair- 
ing the  same  and  the  said  lot  has  been  since  the  death  of  the 
said  A.B.  wholly  unproductive. 

12.  The  said  last  mentioned  property  is  well  timbered 
and  of  the  value  of  $  ,  and  the  said  saw  mill  and  tim- 
ber constitute  the  principal  value  of  the  said  lot,  but  by 
reason  of  the  danger  of  fire  spreading  to  the  said  lot  dulring 
the  summer  months  the  same  is  liable  to  be  greatly  depreci- 
ated in  value. 

13.  Your  petitioners  submit  that  from  the  nature  of  the 
property  it  would  be  inexpedient  to  attempt  to  rent  the  said 
last  mentioned  lot. 

14.  The  amount  required  to  place  the  said  mill  in  proper 
repair  is  about  the  sum  of  $  ,  but  even  if  that  sum  could 
be  raised  and  expended  upon  it  your  petitioners  and  the  said 
O.W.  are  unable  and  the  said  H.B.,  although  able  is  unwilling 
to  work  the  said  mill,  and  your  petitioners  submit  that  it  is 
not  advisable  to  expend  any  money  upon  the  said  mill  nor 
to  attempt  to  hire  any  person  to  work  the  same. 

15.  Your  petitioners  submit  that  it  is  necessary  in  the 
interest  of  your  petitioners  E.B.  and  F.B.,  that  the  said  lot  5 
should  be  sold,  and  the  said  Q.W.  and  H.B.,  and  your  peti- 
tioner M.B.,  are  willing  to  consent  to  the  same  being  sold 
under  the  order  and  direction  of  this  Honourable  Court. 

16.  Your  petitioner  M.B.  is  willing  to  release  her  dower 
in  all  the  said  real  estate,  and  also  her  interest  therein  in 
right  of  the  said  J.B.,  deceased,  and  to  accept  in  lieu  thereof 
such  sum  in  gross  as  this  Honourable  Court  may  think  reason- 
able. 

F  -50 
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17.  Your  petitioners  E.B.  and  F.B.  further  shew  that 
they  have  no  other  property  or  means  of  livelihood  except 
their  interest  in  the  said  real  estate,  and  that  by  reason  of 
their  tender  years  th^  are  unable  at  present  to  earn  any- 
thing towards  defrayij^  Le  expenses  of  their  maintenance 
and  education. 

18.  Xo  guardian  has  been  appointed  for  your  petitioners 
E.B.  and  F.B.,  but  your  petitioner  M.B.,  is  willing  to  be 
their  guardian  if  appointed  by  this  Honourable  Court. 

19.  Your  petitioners  E.B.  and  F.B.  are  now  attending 
the  Public  School  in  the  said  Village  of  ,  and  they 
submit  that  it  would  be  for  their  benefit  that  they  should 
be  enabled  to  attend  school  continuously  until  they  respec- 
tively attain  the  age  of  fifteen  years. 

20.  Your  petitioners  E.B.  and  F.B.  further  submit  that 
in  the  event  of  the  said  real  estate  being  sold,  that  their  re- 
spective shares  in  the  purchase  money  should  be  paid  into  this 
Honourable  Court,  and  that  the  interest  which  may  accrue  on 
their  respective  shares,  together  with  so  much  of  the  principal 
money  as  may  be  required  to  make  up  the  sum  of  $120  per 
annum  for  each  of  your  petitioners  E.B.  and  F.B.,  until  they 
respectively  attain  the  age  of  fifteen  years,  should  be  applied 
towards  their  maintenance  and  education,  and  that  thereafter 
the  interest  only  of  their  said  shares  should  be  applied  towards 
their  maintenance  until  they  respectively  attain  the  age  of 
twenty-one  years. 

Your  petitioners  therefore  pray : 

1.  That  the  offer  of  the  said  B.L.  to  purchase  the 
said  village  lot.  number  six,  may  be  accepted  and 
that  upon  payment  of  his  purchase  money  into  Court, 
a  conveyance  may  be  made  to  him  of  the  said  lot. 

2.  And  that  the  said  lot  number  five  may  be  ordered 
to  be  sold  by  public  auction,  private  contract  or  tender, 
as  may  seem  best. 

3.  That  the  shares  of  the  said  G.W.,  H.B.,  and  M.B., 
in  the  said  purchase  money  may  also  be  ascertained 
and  paid  to  them  out  of  the  proceeds  of  the  said  sales. 

4.  That  the  costs  of  this  matter  may  be  also  ordered 
to  be  paid  out  of  the  proceeds  of  the  said  sales. 

5.  And  that  the  shares  of  your  petitioners  E.B.  and 
F.B.,  may  be  ordered  to  be  paid  into  this  Honourable 
Court,  and  that  such  suitable  provision  may  be  made 


SALES  OF  infants'   ESTATES.  787 

thereout  for  the  maintenance  and  education  of  your 
petitioners  E.B.  and  F.B.,  as  in  the  20th  paragraph  of 
this  petition  mentioned,  or  in  such  other  manner  as  to 
this  Honourable  Court  shall  seem  proper. 

6.  And  your  petitioners  further  pray  that  the  said 
M.B.,  or  some  other  fit  and  proper  person,  may  be  ap- 
pointed the  guardian  of  the  person  [and  estate]  of  your 
petitioners  E.B.  and  F.B.,  during  their  minority. 

7.  And  that  all  proper  directions  may  be  given  and 
accounts  taken,  and  that  your  petitioners  may  have 
such  further  and  other  relief  as  to  this  Honourable 
Court  may  seem  just. 

And  your  petitioners  will  ever  pray,  &c. 


{Full  style  of  matter,  see  No.  1349.) 

1350 

The  examination  of  the  above  named  infants  E.B.  and  Examination 
F.B.,  taken  before  me  apart  (a)  under  the  provisions  of  Con-  above^hea^'e 
solidated  Eule  966,  this  day  of  ,  19     ,  at  my  of  fourteen" 

Chambers,  in  the  City  of  .  y«^;«;  *^^j^" 

E.B.  being  examined  by  me,  says :   I  am  a  son  of  the  late  *'^*^^-  (^) 
A.B.    He  died  in  the  month  of  ,  19     ,     I  am  living 

with  my  mother,  M.B.  I  have  heard  read  the  petition  in 
this  matter.  I  am  now  sixteen  years  of  age.  I  understand 
that  the  object  of  the  petition  is  to  obtain  the  sanction  of  the 
High  Court  of  Justice  to  the  sale  of  the  two  lots  mentioned  in 
the  petition,  and  to  have  my  share  of  the  proceeds  of  the  sale 
applied,  so  far  as  may  be  necessary,  towards  my  support  and 
education;  and  also,  that  my  mother  may  be  appointed  my 
guardian.  I  consent  to  the  prayer  of  the  petition;  and  I 
think  it  will  be  for  my  interest  that  the  land  should  be  sold, 
and  that  my  mother  should  be  appointed  my  guardian.  I 
understand  that  I  am  entitled  to  a  fifth  share  in  the  two  lots, 
and  that  my  share  cannot  be  sold  without  my  consent.  I 
know  that  the  village  lot  is  lying  vacant,  and  that  nothing  is 
got  for  it.  I  have  seen  the  mill  on  the  other  lot.  It  is  out  of 
order.  It  has  not  been  working  since  my  father  died,  so  far 
as  I  know.  It  is  not  far  from  B.  I  often  go  out  there.  My 
mother  is  kind  to  me.     I  am  attending  the  public  school  at 

(n)  See  Con.  Rule  966  (1). 

(6)  The  examination  is  to  be  annexed  to  the  petition.     See  Con. 
llule  966   (3). 
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B.     I  can  read  and  write.     I  am  in  the  second  book.     My 
sister  /''.  goes  to  school  with  me. 

E.B. 


"K 


Here  the  Master  may  properly  add  such  dbservations  as  to 
the  intelligence  or  otherwise  of  the  child,  as  he  may  think  neces- 
sary for  the  information  of  the  Court. 

F,B.  being  examined  by  me,  says:  I  am  a  daughter  of 
the  late  A.B.     Father  died  in  ,  19     .     I  am  living 

with  my  mother.  I  cannot  read.  No  one  has  read  the  peti- 
tion in  this  matter  to  me.  I  don't  know  what  it  means,  or 
what  it  is  about.  (I  explain  that  the  object  of  the  petition 
is  to  obtain  the  sanction  of  the  Court  to  the  sale  of  the  two 
lots  mentioned  in  the  petition,  and  for  the  appointment  of 
M.B.  as  guardian  for  the  said  F.B.  She  appears  to  me  to 
understand  the  explanation  I  give  her,  and  states) :  Having 
heard  the  object  of  the  petition  explained  to  me  by  the 
Master,  I  consent  to  it.  I  think  it  would  be  best  that  the 
lands  should  be  sold.  I  know  that  I  am  entitled  to  a  share 
in  the  two  lots  mentioned  in  the  petition,  and  I  understand 
that  my  share  cannot  be  sold  without  my  consent.  My  mother 
is  kind  to  me.  I  should  like  her  to  be  appointed  my  guardian. 
I  am  attending  the  public  school  at  B.  I  have  been  going 
there  since  last.    I  think  it  would  be  best  for  me  that 

I  should  be  allowed  to  attend  school  until  I  can  read  and 
write  well.    I  am  now  over  fourteen  years  old. 

F.B. 

I  certify  that  the  foregoing  examinations  of  the  said 
E.B.  and  F.B.  were  taken  hy  me,  apart,  at  my  chambers,  at 
the  City  of  ,  on  ,  the  day  of  j  19     > 

under  the  provisions  of  the  Consolidated  Eule  966. 


Dated  this 


A.B. 

Master  at 


(a). 
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Certificate  of 
Master  of  pro- 
duction of 
infant  under 
fourteen 
years,     (a) 


{Style  of  matter,  see  No.  1349.) 

I  certify  that  the  above  named  infant  CD.  was  on  this 
day  of  J  19     ,  produced  before  me,  at  my  Cham- 


Co)  See  Rule  967. 
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bers,  at  ,  and  that  he  appeared  to  me  to  be  under  the 

age  of  fourteen  years. 

A.B., 
Dated,  &c.  Master  at 


{Style  of  matter,  see  No.  1349.)  i«»£to 

Examination  of  witnesses  taken  before  me  viva  voce  in  f^^^^^^^^^^ 
support  of  the  petition  in  this  matter  under  the  provisions  of  in  support  of 
Consolidated  Kule  968,  at  my  Chambers  at  ,  this  petition, 

day  of  ,  19     , 

A.B.,  of  ,  in  the  County  of  ,  farmer,  being 

called  on  the  part  of  the  petitioners,  and  being  duly  sworn, 
states: — I  knew  the  late  A.B.,  &c. 

A.B., 

I  certify  that  the  foregoing  depositions  were  taken  before 
me  viva  race  under  the  provisions  of  Consolidated  Eule  968, 
at  my  Chambers,  at  ,  this  day  of 

N.W., 
Master  at 


(Style  of  matter,  see  No.  1349.) 

^     ^      '  ^  1358 

I,  H.B.,  of  ,  in  the  County  of  ,  yeoman,  Consent  of 

do  hereby  consent  that  the  lands  and  premises  mentioned  fointly'inte^^ 
in  the  petition  in  this  matter,  namely,  village  lot  number  ested  with  in- 
six,  &c.  (describing  land  as  in  the  petition),  be  sold  under  the  soughtTtcTbe^ 
direction  of  this  Honourable  Court,  and  I  agree  to  join  in  sold, 
the  conveyance  to  the  purchaser,  and  to  accept  such  part  of 
the  purchase  money  as  may  be  awarded  to  me  by  this  Honour- 
able Court. 

Dated,  &c. 

n.B. 

Witness, 

F.W. 

The  consent  must  he  verified  by  affidavit.    See  No.  774. 


790  PROCEEDINGS   NOT   COMMENCED   BY   WRIT. 

-,,--  ^^  .(Style  of  matter,  see  No.  1349.) 

mortgagee  I,  O.D.,  of  ,  in  the  County  of  ,  merchant, 

where  the  land  the  mortgagee  of  lot  number,  &c.  {describing  it  as  in  the  peti- 
sd/is  siiioject  Hon) ,  do  consent  that  the  said  lot  be  sold  freed  from  my  said 
to  a  mortgage,  mortgage,  under  the  order  of  the  High  Court  of  Justice  to 
be  made -in  this  matter,  and  I  do  hereby  agree  to  accept  pay- 
ment of  my  mortgage  debt  out  of  the  proceeds  of  the  sale  to 
be  had  under  such  order,  and  upon  such  payment  to  release 
and  discharge  my  said  mortgage. 

Dated,  &c. 

CD. 
Witness, 

F.W. 

This  consent  must  he  verified  iy  affidavit.    See  No.  774. 


{Style  of  matter,  see  No.  1349.) 

1355 

C9n8ent  of  I,  M.B.,  of  ,  in  the  County  of  ,  widow  of 

f^eeTom  ^^^^' ^-^•'  deceased,  do  hereby  consent  that  lots  {describe  land  as 
dower,  where  in  the  petition)  be  sold  under  the  order  of  this  Honourable 
she  does  not     Qo^^t  to  be  made  in  this  matter,  freed  from  my  dower,  and 

join  in  the        ^    ^     ,         ,  ...,,  /.,i  j 

petition.  I  do  hereby  agree  to  jom  m  the  conveyance  oi  the  same,  and 

to  accept  such  sum  in  gross  out  of  the  proceedsi  of  such  sale,  in 
lieu  of  my  said  dower,  as  this  Honourable  Court  shall  think 
reasonable. 

Dated,  &c. 

M.B. 
Witness, 
F.W. 

This  consent  must  be  verified  "by  affidavit.    See  No.  774. 
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Order  for  sale  ,i-,  j.  A-r»in 

of  infants'  )  the  day  of  ,  A.D.    19 

estate,  &c.  Master 

[or  X.Y.  Official 
Eeferee.] 

In  Chambers.  In  the  matter  of  A.B., 

C.B.,  and  D.B.,  all  infants 
under  the  age  of  21  years. 
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1.  Upon  the  humble  petition  of  the  above-named  infants 
by  J.B.,  of  ,  in  the  County  of  [farmer],  their 
father  and  next  friend,  and  of  the  said  J.B.,  presented  unto 
this  Court  this  day,  upon  reading  the  said  petition,  and  the 
depositions  taken  before  [the  Master  in  Ordinary-  and  the 
Masters  of  this  Court  at  Belleville  and  Kingston] ,  and  the  ex- 
amination of  the  said  petitioners  A.B.  and  C.B.,  taken  before 
the  [Master  in  Ordinary  and  the  said  Master  at  Kingston,  and 
the  certificate  of  the  said  Master  at  Kingston  as.  to  the  said 
petitioner  2) .5.],  and  upon  hearing  the  solicitor  for  the  said 
petitioners,  and  it  appearing  that  it  is  necessary,  for  the 
maintenance  and  education  of  the  said  infants,  that  [part 
of]  the  lands  in  the  said  petition  mentioned  should  be  sold, 
[or  it  appearing  that  the  lands  in  the  said  petition  mentioned 
are  exposed  to  waste  and  dilapidation,  or  to  depreciation,  by 
reason  of  {stating  cause),  and  that  the  interest  of  the  said 
infants  requires  and  will  he  substantially  promoted  by  a  sale 
of  the  said  premises],  and  it  appearing  that  J.B.  is  a  fit  and 
proper  person  to  be  appointed  guardian  of  the  above  named 
infants  and  their  estates : 

2.  It  is  ordered  that  the  said  J.B.  be  and  he  is  hereby  ap- 
pointed firuardian  of  the  persons  and  estates  of  the  said  in- 
fants, he  first  giving  security  to  the  satisfaction  of  [the  Master 
of  this  Court  at  Kingston] ,  before  he  in  any  way  intermeddles 
with  the  estate  of  the  said  petitioners  by  virtue  of  this  order. 

3.  It  is  further  ordered  that  the  following  lands,  being 
all  and  singular  those  certain  parcels  or  tracts  of  land  and 
premises  in  the  said  petition  mentioned  [or  if  a  part  only  is 
to  he  sold,  describe  lands  to  he  sold  specifically,  and  add,  being 
part  of  the  lands  in  the  said  petition  mentioned],  be  forth- 
with sold  with  the  approbation  of  the  said  [Master  at  King- 
ston], freed  from  the  mortgage  of  [and  the  dower  of 

],  in  the  said  petition  mentioned. 

4.  And  it  is  ordered  that  the  purchaser  or  purchasers  do 
pay  his  or  their  purchase  money  into  Court,  to  the  credit  of 
this  matter,  subject  to  the  order  of  this  Court,  and  all  proper 
parties  are  to  join  in  the  conveyances  to  the  purchasers  as*  the 
said  Master  shall  direct,  and  the  said  Master  is  to  execute 
the  said  conveyances  on  behalf  of  the  said  infant  D.B. 

5.  And  it  is  ordered  that  the  said  Master  do  take  an 
account  of  the  amount  due  to  the  said  in  respect 
of  their  mortgage  [and  also  fix  a  sum  in  gross  to  be  allowed 
to  the  said  in  lieu  of  dower],  and  to  tax  to  them  their 
costs  of  this  matter. 
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6.  And  it  is  ordered  that  the  said  Master  do  inquire  and 
state  of  what  the  fortune  of  the  said  infants  consists,  and 
what  (if  anything)  would  be  a  proper  sum  to  be  allowed 
for  the  future  maintenance  and  education  of  the  said  in- 
fants during  their  minority,  having  regard  to  the  amount  of 
their  fortune  and  position  in  life  [and  the  ability  of  their 
said  father  to  maintain  them],  and  for  what  time  such  allow- 
ance should  be  paid. 

7.  And  it  is  further  ordered  that  the  said  Master  do  tax 
to  the  said  petitioners  their  costs  of  this  matter  as  between 
solicitor  and  client. 

8.  And  it  is  further  ordered  that  the  said  purchase  money 
when  paid  into  Court  be  applied — 

First.  In  payment  of  the  amount  found  due  to 
upon  their  said  mortgage   [and  of  the  sum  in  gross  to  be 
allowed  to  the  said  in  lieu  of  dower],  according  to 

their  priorities,  to  be  settled  by  the  said  Master. 

Second.  In  payment  of  the  costs  of  the  said  petitioners 
as  between  solicitor  and  client. 

9.  And  it  is  ordered  that  the  residue  of  the  purchase 
money  be  invested  for  the  benefit  of  the  said  infants  in  equal 
shares  and  such  part  of  the  income  thereof  [and  also  of  the 
principal  money  of  their  respective  shares]  as  the  said  Master 
shall  direct,  be  paid  to  the  guardian  for  the  said  infants 
from  time  to  time  for  the  maintenance  and  education  of  the 
sai""  infants,  and  the  residue  of  the  said  shares,  with  any  in- 
terest which  may  accumulate  thereon,  be  paid  to  the  said  in- 
fants respectively  as  they  shall  respectively  attain  their  ma- 
jority, unless  this  Court  in  the  meantime  make  any  other 
order  concerning  the  same. 
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Order  allow-  (^gf  j^  ^f  matter,  see  No.  1356.) 

mg  a  mortgage  v      ;/        /  7  / 

infants.  1.  TJpon  the  petition  of  the  above  named  infants  upon 

reading  the  said  petition,  the  examination  of  the  said  infants, 
of  (give  names  of  other  witnesses)  and  the  affidavits  of 
and  upon  hearing  the  solicitor  for  the  said  petitioners,  the 
Official  Guardian  ad  litem  appearing  and  not  objecting  there- 
to; 
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2.  It  is  ordered  that  the  said  petitioners  be  at  liberty  to 
mortgage  the  lands  mentioned  in  the  said  petition,  being 
(set  out  description  of  lands)  for  a  sum  not  exceeding 
dollars,  bearing  interest  at  the  rate  of  per  cent,  per  an- 
num, such  interest  to.be  paid  {set  out  time  for  payment)  on 
all  sums  remaining  unpaid,  the  principal  sum  of 
dollars  to  be  payable  in  years  from  the  date  of  the 
said  mortgage,  such  mortgage  to  contain  a  provision  {set  out 
special  provisions.) 

3.  It  is  further  ordered  that  the  said  mortgage  be  settled 
by  the  {give  name  of  officer  to  whom  it  has  been  referred)  who 
is  to  execute  the  same  on  behalf  of  such  of  the  said  infants 
as  are  unable  to  execute  the  same  for  themselves. 

4.  It  is  further  ordered  that  the  said  mortgage  money  be 
paid  into  Court  to  the  credit  of  this  matter,  and  be  applied : 

Firstly,  in  payment  of  the 

Secondly,  in  payment  of 

Thirdly,  in  payment  of  the  costs  of  this  application  and 
of  preparing  and  procuring  the  execution  of  the  said  mortgage, 
when  taxed  as  between  solicitor  and  client,  such  costs  to  in- 
clude those  of  the  Official  Guardian  of  and  incidental  to  this 
.application.  And  the  residue  is  to  abide  the  further  order  of 
a  Judge  of  this  Court  in  Chambers  {or  as  may  le). 

[5.  And  it  is  further  ordered  that  the  said  moneys  be 
paid  out  with  the  privity  of  the  said  Official  Guardian  ad 
litem.'] 


Section   VI. — Appointment   and   Eemoval   of    Guar-      ^nt=a. 

DIANS.  ^  }       f 

Notice  or 

Tnotion  for  the 

In  the  High  Court  of  Justice.  appointment 

°  of  a  guardian 

.  of  the  person, 

{btyle  of  the  Action.)  whereanaction 

is  pending. («) 

And  in  the  matter  of  E.B.  and  F.B.,  infants. 
under  the  age  of  twenty-one  years. 

(«)  See  also  Form  1327.  Where  it  is  considered  more  advisable 
to  file  a  petition,  it  can  be  readily  framed  from  the  affidavit :  No.  1360, 
clauses  1  to  6.  It  must,  of  course,  be  the  petition  of  the  infant  by  his 
next  friend.  Where  the  infant  is  of  unsound  mind,  not  so  found  ; 
see  No.  1372. 
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{Proceed  as  in  Nos.  403  or  1326;  and  continue  thus) :  on 
the  part  of  the  plaintiff  [or,  defendant,  or,  above  named] 
A.B.,  an  infant,  by  CD.,  of  (residence  and  addition),  his 
next  friend, — That  the  said  CD.  [state  degree  of  relationship, 
if  any,  to  the  infant;  as  thus:  the  maternal  uncle  of  the  said 
infant],  or  some  other  proper  person,  may  be  appointed  the 
guardian  of  the  person  of  the  said  A.B.  during  his  minority, 
or  until  further  order — Add,  if  desired,  a  direction  for  pay- 
ment of  the  costs  of  the  application :  see  No.  1359  par.  3. 


1359 

"^^rson^and^ef  (Proceed  as  in  Nos.  403  or  1326;  and  continue  thus:)  on 
tate— or  estate  the  part  of  the  above  named  infant  A.B.,  by  the  above  named 
o"^y-  CD.,  of  (residence  and  addition),  his  next  friend: 

1.  That  the  said  CD.  [state  degree  of  relationship,  if  any, 
to  the  infant:  as  thus:  the  brother  of  the  said  infant],  or 
some  other  proper  person,  may  [if  so:  upon  giving  security] 
be  appointed  the  guardian  of  the  person  and  estate  [or,  the 
guardian  of  the  estate]  of  the  said  A.B.  during  his  minority, 
or  until  further  order. 

If  the  guardian  is  to  pass  accounts,  add:  2.  And  that 
the  said  CD.,  or  other  such  guardian,  may  from  time  to 
time  pass  his  accounts,  and  pay  the  balances  which  shall  be 
certified  to  be  due  from  him  into  Court  to  the  credit  of  this 
matter;  and  that  the  interest  to  accrue  thereon  may  be  paid 
to  the  said  for  the  maintenance  of  the  said 

during  his   minority  and   the  principal   money  to   the  said 
on  his  attaining  his  majority  (or  as  may  he). 

If  any  provision  as  to  costs  is  necessary,  add:  3.  And  that 
the  costs  of  this  application  may  be  taxed  as  between  solicitor 
and  client;  and  that  the  said  CD.,  or  other  such  guardian, 
may  retain  and  pay  the  same  out  of  any  moneys  of  the  said 
infant  which  may  come  to  his  hands,  and  be  allowed  the 
same  on  passing  his  said  accounts  (or  as  may  he). 


1360  (Style  of  matter,  see  No.  1358.) 

^^^'^ort  of"a  ^       ^^'  ^•■^•'  °^  (residence  and  addition),  and  W.R.,  of,  &c., 
plication  to     severally  make  oath  and  say  as  follows : — 

guardian.  And  first  I,  the  said  CD.,  for  myself,  say  as  follows : 

1.  I    am     the    person    proposed    to    be    appointed    the 
guardian  of  the  above  named  infant  A.B.  [or,  A.B.,  the  in- 
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fant  named  in  the  notice  of  motion  ,  in  this  matter, 

dated  the  day  of  ,  19      ,  or  as  may  he]. 

2.  Shew  infant's  age;  as  thus:  The  said  A.B.  is  now  of 
the  age  of  vears,  and  upwards.  He  is  "A.,  son  of 
C.  and  L.B." 

3.  Shew  nature  and  amount  of  infanfs  fortune;  as  thus: 
The  said  A.B.  is  absolutely  entitled,  under  the  will  of  his 
maternal  uncle  E.F.,  late  of  {residence  and  addition),  de- 
ceased, to  the  following  properties,  namely: 

(1)  A  'freehold  estate,  being  part  of  lot  7,  in  the  8th 
concession  of  G.,  in  the  County  of  H.,  containing 
about  80  acres,  and  held  by  L.M.  on  lease  at  $130  a 
year. 

(2)  $800  Dominion  Stock  standing  in  the  names  of 
R.8.  and  T.W.,  the  trustees  of  the  will  of  the  said 
E.F. 

(3)  $500  cash  in  the  hands  of  the  said  R.8.  and  T.W., 
arisen  from  the  dividends  on  the  said  stock. 

The  said  A.B.  is  also  entitled  under  the  said  will,  in  re- 
mainder expectant  on  the  death  of  N.F.,  to  a  life  interest  in 
Dominion  Stock,  also  standing  in  the  names  of  the  said  R.8. 
and  T.W.,  the  trustees  thereof. 

4.  Shew  what  relations  the  infant  has,  as  thus:  The  only 
relations  of  the  said  A.B.  now  living  are: — (1)  This  depon- 
ent, his  maternal  uncle;  (2)  S.H.,  wife  of  T.H.,  of  {resi- 
dence and  addition),  the  half-sister  of  the  said  A.B.',  and  (3) 
R.D.V.  the  half-brother  of  the  said  A.B.,  who  is  a  captain 
in  Hia  Majesty's  army,  and  is  now  stationed  with  his  regi- 
ment at  Bombay,  in  the  East  Indies. 

5.  Shew  where  the  infant  is  now  residing,  and  under 
whose  care;  as  thus:  The  said  A.B.  was,  at  the  time  of  the 
death  of  his  father,  C.B.,  which  happened  on  the 

19         ,  and  is  now  residing,  as  a  student,  at 
college, 

6.  State  willingness  to  act  as  guardian;  as  thus:  I  am 
willing  to  act  as  the  fniardian  of  the  person  and  estate  (or  as 
may  he)  of  the  said  A.B.,  during  his  minority,  in  case  this 
Honourable  Court  shall  think  fit  to  appoint  me  to  that  office. 

7.  Shew  means  of  "knowledge. 
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And  I,  the  8&id.W.R.,  for  myself,  say  as  follows: 

8.  Shew  fitness  of  proposed  guardian;  as  thus:     I  know 
and  have  for  years  last  past  been  well  acquainted  with 

the  deponent  CD.  The  said  CD.  is  married,  and  has  three 
children,  namely :  a  son  of  the  age  of  years ;  and  two 

daughters  of  the  respective  ages  of  and  years. 

The  said  CD.  resides  with  his  wife  and  children  at  {state 
where).  In  my  judgment  and  opinion  the  said  CD.  is  a 
fit  and  proper  person  to  be  appointed  the  guardian  of  the 
person  and  estate  (or  as  may  he),  of  his  nephew  the  said  in- 
fant A.B.,  for  the  following  reasons  (state  them). 


1361 

Consent  of 
guardian  to 
act. 


(Short  style  of  cause.) 

I,  the  undersigned  CD.,  of  (residence  and  addition), 
do  hereby  consent  to  accept  the  office  of  guardian  of  the  per- 
son and  estate  (or  as  may  he),  of  the  above  named  infant 
A.B.  (or  as  may  he),  in  case  the  Court  shall  think  fit  to 
appoint  me  to  that  office.     Dated  this  day  of        ,19     . 

CD. 
Signed  by  the  said  CD.     ' 
in  the  presence  of  ' 

J.K. 

This  consent  should  he  verified  hy  affidavit.     See  No.  774. 


136S  (Style  of  matter,  see  No.  1358.) 

pointing  a  1.  Upon  the  petition  of  the  above  named  infants  pre- 

a^tardirr^  sented  this  day  unto  this  Court  by  and  M.T.B., 

of  estate.'*"  the  guardian  of  the  person  and  estate  of  the  infants  CE.L. 
and  R.J.L.  in  the  State  of  Iowa,  one  of  the  United  States 
of  America;  upon  hearing  read  the  affidavits  of  F.W.H. 
and  of  the  above  named  infant,  J.B.L.,  and  the  letters  of 
guardianship  of  the  Circuit  Court  of  Lee  County  in  the 
State  of  Iowa  appointing  the  said  M.T.B.  guardian  of  the 
person  and  estate  of  the  infants  CE.L.  and  R.J.L.;  and 
upon  hearing  read  Fthe  reports  made  in  the  two  matters  above 
mentioned]  and  what  was  alleged ;  and  it  appearing  that  the 
infant  petitioners  are  entitled  to  certain  moneys  in  Court  to 
the  credit  of  the  said  matters,  and  are  the  owners  of  certain 
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real  estate  in  the  City  of  Hamilton,  and  that  they  have  no 
guardian  in  this  country  to  superintend  and  look  after  the 
management  of  their  estate,  and  [The  Toronto  General  Trusts 
Corporation]  appearing  by  their  solicitor  and  consenting  to 
act  as  such  guardian  until  this  Court  shall  make  further  order 
to  the  contrary: 

2.  This  Court  doth  order  that  the  said  [Toronto  General 
Trusts  Corporation]  be  and  they  are  hereby  appointed  guar- 
dian of  the  estates  of  the  said  infants  during  their  respective 
minorities  unless  this  Court  shall  make  other  order  to  the 
contrary : 

3.  And  this  Court  doth  further  order  that  the  said 
[Corporation!  do  forthwith  effect  a  further  and  sufficient  in- 
surance upon  the  buildings  erected  upon  the  property  of  the 
said  infants  situated  in  the  said  City  of  Hamilton  aforesaid, 
and  that  they  do  take  steps  forthwith  to  collect  the  rents  in 
arrear  in  respect  of  the  said  lands  and  premises  and  do  also 
from  time  to  time  collect  the  growing  rents  of  the  said  lands 
and  premises  as  the  same  shall  fall  due  and  payable: 

4.  And  this  Court  doth  further  order  that  out  of  each  of 
the  respective  shares  of  the  infants  C.E.L.  and  R.J.L.  in  the 
net  rents  and  profits  of  the  said  real  estate  which  shall  come 
to  the  hands  of  the  said  [Corporation]  to  which  the  said 
C.E.L.  and  R.J.L.  shall  from  time  to  time  be  entitled,  the  said 
[Corporation]  do  from  time  to  time  until  the  said  C.E.L.  and 
B.J.L.  shall  respectively  attain  their  majority  or  until  this 
Court  make  further  order  to  the  contrary,  whichever  event 
may  first  happen,  apply  the  sum  of  $300  per  annum  for  their 
respective  support,  maintenance  and  education,  and  that  the 
same  be  paid  by  the  said  [Toronto  General  Trusts  Corpora- 
tion] to  the  said  M.T.B.,  the  said  guardian  of  the  said  two 
last  named  infants,  and  that  the  said  [Toronto  General  Trusts 
Corporation],  out  of  the  share  of  the  said  net  rents  and  pro- 
fits which  shall  come  to  the  hands  of  the  said  [Corporation] 
to  which  the  said  infant  J.B.L.  may  be  entitled,  do  pay  to 
the  said  infant  J.B.L.  the  amount  of  $300  per  annum, 
and  that  in  addition  thereto  they  do  pay  to  him  as  soon  as 
the  same  shall  be  realized  one-fourth  of  the  net  rents  now  in 
arrear  after  deducting  the  amount  to  be  paid  for  effecting 
additional  insurance. 

5.  And  this  Court  doth  further  order  that  in  case  the  said 
rents  and  profits  which  shall  come  to  the  hands  of  the  said 
[Corporation]  shall  be  insufficient  for  the  payment  of  the 
amounts  hereinbefore  ordered  to  be  applied  for  the  mainten- 
ance of  the  said  infants  as  aforesaid  that  there  be  paid  out 
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of  the  income  arising  from  the  moneys  in  Court  to  which  the 
said  infants  are  entitled  from  time  to  time  to  the  said  [Cor- 
poration] such  sums  as  may  be  necessary  to  make  up  the  sums 
hereinbefore  directed  to  be  paid  for  the  maintenance  of  the 
said  infants  upon  a  certificate  of  the  Official  Guardian  being 
filed  with  the  Accountant  certifying  the  amount  necessary  to 
be  paid  upon  the  application  for  any  such  payment. 

6.  And  this  Court  doth  further  order  that  the  said  [To- 
ronto General  Trusts  Corporation]  as  such  guardian  (subject 
to  the  supervision  of  the  Master  in  Ordinary  of  this  Court) 
do  take  such  steps  as  may  be  necessary  from  time  to  time  to 
let  or  relet  the  premises  in  question,  or  any  part  thereof,  and 
also  to  enforce  any  forfeiture  that  may  be  incurred  by  reason 
of  the  breach  of  any  condition  contained  in  any  lease  now 
subsisting  or  hereafter  created  during  the  time  they  may  con- 
tinue as  such  guardian,  and  that  they  do  take  all  steps  neces- 
sary to  keep  said  premises  sufficiently  insured  and  properly 
repaired. 

7.  And  this  Court  doth  further  order  that  all  leases  and 
conveyances  necessary  to  be  executed  in  reference  to  the  pro- 
perty hereby  committed  to  the  guardianship  of  [the  Toronto 
General  Trusts  Corporation]  be  settled  by  the  said  Master  aa 
the  said  Master  shall  direct. 

8.  And  this  Court  doth  further  order  that  the  said 
[Toronto  General  Trusts  Corporation]  do  pass  their  accounts 
annually  before  the  said  Master,  [and  that  the  said  Master  do 
tax  to  the  Official  Guardian  ad  litem  his  costs  of  and  inciden- 
tal to  this  application  and  of  the  proceedings  thereunder 
from  time  to  time,  and  that  the  same  be  transferred  out  of 
the  funds  in  Court  to  the  credit  of  the  said  matters  or  any 
of  them  to  which  the  said  infants  are  entitled  to  the  account 
of  the  Official  Guardian  ad  litem'],  and  that  the  said  Master 
do  allow  to  the  said  [Toronto  General  Trusts  Corporation] 
their  commission  for  the  management  of  the  estates  in  ques- 
tion in  the  manner  and  to  the  same  extent  as  commission  is 
allowed  to  executors  and  receivers,  and  do  tax  to  them  their 
costs  of  and  incidental  to  their  dealings  with  the  said  estates 
and  of  passing  their  accounts  from  time  to  time. 

9.  And  this  Court  doth  further  order  that  the  said 
[Toronto  General  Trusts  Corporation]  do  from  time  to  time 
pay  into  Court  to  the  credit  of  this  matter,  subject  to  the 
order  of  this  Court,  the  net  balances  which  may  be  reported 
to  be  in  their  hands  after  makinor  the  payments  hereinbefore 
directed. 
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Know  all  men  by  these  presents,  that  we,  A.B.,  of  {resi-  Bond  by 
dence  and  addition),  CD.,  of,  &c.,  and  E.F.,  of,  &c.,  are  f^^pj^^g^^g 
jointly  and  severally  held  and  firmly  bound  imto  A.N.B.,  and  estates  of 
Esquire,  Accountant  of  the  Supreme  Court  of  Judicature  for  and  female^  ' 
Ontario,  in  the  penal  sum  of  $  of  lawful  money  of 

Canada,  for  which  payment  well  and  truly  to  be  made  to  the 
said  A.N.B.,  his  heirs,  executors,  administrators,  successors 
in  office,  or  assigns,  we  bind  ourselves,  and  each  of  us  binds 
himself,  our  and  each  of  our  heirs,  executors,  and  adminis- 
trators respectively,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  day  of  , 

in  the  year  of  our  Lord 

Whereas  by  an  order  of  the  High  Court  of  Justice  for 
Ontario,  made  in  a  certain  cause  wherein  are 

plaintiffs,  and  defendants  \^or,  in  the  matter  of,  set 

out  short  title  of  same],  dated  the  day  of  ,  19       , 

it  was  ordered  that  it  should  be  referred  to  the  Master  of  this 
Court,  [at  ],  to  appoint  some  fit  and  proper  person  to 

be  guardian  of  the  persons  and  estates  of  G.F.  and  M.F,. 
{naming  the  infants)  (a).  And  whereas  the  said  Master 
hath  appointed  the  said  above  bounden  A.B.  as  such  guar- 
dian, and  hath  approved  of  the  above  bounden  CD.  and  E.F. 
as  sureties  for  the  said  A.B.,  and  hath  also  approved  of  the 
above  written  obligation,  with  the  underwritten  condition,  as 
a  proper  security  to  be  entered  into  by  the  said  A.B.,  CD., 
and  E.F.,  pursuant  to  the  said  order  and  the  Consolidated 
Eules  of  the  Supreme  Court  of  Judicature  in  that  behalf, 
and  in  testimony  of  such  approbation  hath  signed  an  allow- 
ance in  the  margin  hereof.  Xow  the  condition  of  this  obli- 
gation is  sluch,  that  if  the  above  bounden  A.B.  do  and  shall, 
according  to  the  nractice  of  the  said  Court,  as  often  as  he 
shall  be  required,  make  a  just  and  true  account  of  the  personal 
estate,  and  rents  and  profits  of  the  real  estate  of  the  said 
G.F.  and  M.F.,  or  either  of  them  as  now  are,  or  shall  hereafter 
come  to  the  hands,  custody,  or  possession  of  the  said  A.B., 
and  which  he  may  receive  out  of  or  concerning  the  said  estate, 
and  shall  carefullv  observe,  perform,  and  keep,  the  orders  and 
directions  of  the  said  Court  touching  or  concerning  the  said 
G.F.  and  M.F.,  or  either  of  them,  their,  his,  or  her  estate,  and 
touching  all  such  moneys  as  shall  remain  due  upon  the  foot 


(a)   Where  the  order  appoints  the  guardian,  and  merely  refers  it 
to  the  Master  to  settle  the  security,  the  recital  will  have  to  be  varied 


accordingly. 
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of  his  accounts  duly  taken  by  the  said  Master,  and  shall  be 
careful  to  see  the  houses,  buildings,  and  structures  of  the  said 
G.F.  and  M.F.,  and  of  each  of  them,  to  be  well  and  sufficiently 
repaired,  and  so  kept  and  maintained,  during  the  continuance 
of  the  said  wardship,  and  shall  carefully  preserve  and  keep 
all  the  deeds,  evidences,  and  writings  touching  the  lands  and 
estates  of  them  the  said  G.F.  and  M.F.,  and  each  of  them, 
which  now  are,  or  shall  hereafter  come  to  his  hands,  custody, 
or  possession,  and  shall  provide  for  the  persons  of  the  said 
G.F.  and  M.F.,  and  for  their  safety,  and  shall  not  sell  or  alien- 
ate his  interest  in  the  said  custody  or  wardship  to  any  person 
or  persons  whomsoever,  without  the  order  of  the  said  Court 
having  been  first  obtained  in  that  behalf,  and  shall  not  permit 
or  suffer  the  said  G.F.  and  M.F.,  or  either  of  them,  during 
the  said  wardshin,  to  marry  without  the  consent  of  the  Court, 
and  shall  in  all  things  demean  himself  as  a  careful  and  faith- 
ful guardian  of  the  person  and  estates  respfictively  of  them 
the  said  G.F.  and  M.F.,  then  the  above  obligation  shall  be 
void  and  of  none  effect,  otherwise  the  same  is  to  be  and  re- 
main in  full  force  and  virtue,  (a) 

Sealed,  signed  and  delivered    | 
in  the  presence  of  ^ 

{In.  the  margin.)     Allowed. 

{Signature  of  Master.) 
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Notice  of  mo-  Proceed  as  in  No.  1358,  to  further  order;  and  add:  in  the 
a  guardian  oF  P^^ce  of  X.Y.,  his  present  guardian  [or,  now  deceased — or, 
the  person,  or  who  has  intermarried  with  W.  U. — or  as  may  he — and  add,  if 
vacancy^oc-  desired,  a  direction  for  payment  of  the  costs  of  the  application. 
casioned  by      See  No.  1359,  par.  3.] 

death,  or  by 
the  marriage 

of  a  female  

guardian. 

{Formal  parts:  see  No.  744.) 
1365 

Affidavit  in  1.  Shew  how  the  guardian  sought  to  he  removed,  or  deceased, 

suppor  .  ^^  married,  was  appointed. 

2.  Shew  the  grounds  for  such  removal — or  prove  such  death 
or  marriage. 

(a)  For  affidavit  of  execution,  see  No.  1187:  and  for  affidavit  of 
justification  by  sureties,  see  Nos.  1161  and  1298. 
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3,  Shew  the  fitness  to  he  appointed  of  the  proposed  guardian, 
and  his  consent  to  act. 

4.  Shew  with  whom,  or  under  whose  care,  the  infant  is 
living. 


(Formal  parts:  see  No.  403.) 

on  the  part  of  the  infant  plaintiff  (or  as  may  he),  by  CD.,  Notice  of 
of  ,  his  next  friend,  that  the  said  infant  may  be  at  motion  for 

liberty  to  accompany  J.E.P.  (guardian)  on  an  intended  visit  inflnt  out^of 
to  the  L.  C.  E.,  in  the  K.  of  S. :  on  the  undertaking  of  the  the  jurisdic- 
said  J.R.P.  that  the  said  infant  shall  return  within  the  jur-  ^°°' 
isdiction  of  this  Court  within  [two  months]  from  this  time, 
or  immediately,  if  so  ordered  by  this  Court. 


(Short  title.) 

136T 

I,  A.B.,  the  guardian  of  the  person  of  the  infant  CD.,  Undertaking 
do  hereby  undertake  that  the  said  infant  shall  return  within  j°  tbadc'° 
the  jurisdiction  of  this  Court  within  months  from  this 

time,  or  immediately,  if  so  ordered  by  this  Court,  or  any 
Judge  thereof. 

Dated  this        day  of  ,  19     . 

A.B. 


(Formal  parts:  see  No.  403.) 

136S 

on  the  part  of  the  infant  plaintiff  (or  as  may  he),  by  CI?.,  Notice  of 
of  ,  his  next   friend,   that  the  time  limited   by  the  ™°*d^°^^^  ^^; 

order  dated  19     ,  for  the  return  of  the  said  infant  return  of  the 

within  the  jurisdiction  of  this  Court,  may  be  extended  until  i"^^'^*- 
the  day  of  ,  19     ,  on  the  undertaking  of  W.H.H., 

one  of  his  guardians,  that  he  shall  return  within  the  jurisdic- 
tion within  the  last  mentioned  time. 

p— 51 
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Section  VII. — Maintenance  and  Advancement- 

AGEMENT   OF  PROPERTY   OF  InFANTS. 


-Man- 
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(Formal  parfa:  see  No.  403.) 


,  his 


motion  "for  an  °^  *^^  P^^*  ^^  *^®  i^^^^*  plaintiff,  by  CD.,  of 
allowance  for  next  friend  (or  as  may  ie:  see  No.  1358). 

maintenance.  mi     •    n  i>  ^ 

That  the  sum  of  $  per  annum  may  be  allowed  for 

the  maintenance  and  education  of  the  said  infant,  as  from 
the  day  of  ,  19     ,  and  for  the  time  to  come, 

during  his  minority,  or  until  further  order. 

//  guardian  of  the  person  he  also  guardian  of  the  estate, 
add:  And  that  such  allowance  may  be  retained  and  applied 
by  W.F.,  the  guardian  of  the  person  and  estate  of  the  said 
infant,  by  equal  half-yearly  payments  on  the  day 

of  ,  and  day  of  ,  out  of  the 

income  of  the  said  infant's  estate :  the  first  of  such  payments 
to  be  retained  on  the  day  of  ,  19     . 

Or  if  a  receiver  has  been  appointed,  or  another  person  is 
guardian  of  the  estate,  add:  And  that  such  allowance  may  be 
paid  by  W.F.,  the  guardian  of  the  estate  of  the  said  infant 
[or,  the  receiver  appointed  in  this  cause],  by  equal  half-yearly 
payments  {as  above) ;  and  that  he  may  be  allowed  the  same 
on  passing  his  accounts. 

Or  if  to  he  paid  out  of  a  fund  in  Court,  add:  And  that 
such  allowance  may  be  paid  to  W.F.,  the  guardian  of  the 
said  infant,  by  equal  half-yearly  payments  (as  before),  out 
of  the  interest  to  accrue  from  time  to  time  on  the  $ 
standing  in  Court  to  the  credit  of  the  plaintiff  in  this  cause 
(or  as  may  he.) 

Add,  if  desired,  a  direction  as  to  the  taxation  and  payment 
of  the  costs  of  the  application :  see  No.  1359. 


(Formal  parts:  see  No.  744.) 

Affidavit  in  ^    Sheiv  the  age  of  the  infant,  the  nature  and  amount  of  his 

motion  for  fortune,  ivhat  relations  he  has,  where  he  is  residing,  and  under 

allowance  for  ^^,J^f)gg  ^are:  See  No.  1360. 
maintenance. 

2.  Shew  that  the  fund  proposed  to  he  operated  upon  for 
maintenance  is  available  for  that  purpose. 
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3.  Shew  that  the  sum  sought  to  he  allowed  for  maintenance 
is  a  proper  amount;  and  set  forth,  in  a  Schedule,  a  scheme  for 
the  application  thereof,  under  the  following  or  similar  heads : — 

School  bills   

Clothing   

Pocket  money 

Medical  attendance 

Maintenance,  Travelling,  and  Inciden- 
tal expenses  in  vacations 

Total    $ 


(Formal  parts:  see  No.  403.) 

1371 

on  part  of  the  infant  plaintiff  A.B.,  by  CD.  of  ,  his  Notice  of  mo- 

next  friend   (or  a^  may  he),  that  the  sum  of  $  P®^ crease'of "  '" 

annum  may  be  allowed,  in  addition  to  the  sum  of  $  per  maintenance, 

annum  allowed  by  the  order  dated  the  day  of  , 

19     ,  making  together  $  per  annum,  for  the  mainten- 

ance and  education  of  the  said  infant  A.B.,  as  from  the 
day  of  ,  19     ,  and  for  the  time  to  come  during  his 

minority;  and  that  such  increased  allowance  of  $  a  . 

year  may  be  raised  and  paid  in  the  same  manner  as  the  said 
allowance  of  $  is  directed  to  be  raised  and  paid  by  the 

said  order  of  the  day  of        ,  19     ,  (or  as  may  he). — 

Add,  if  desired,  a  direction  for  payment  of  the  costs;  see  No. 
1359. 


ISTS 

Tn  the  High  Court  of  Justice.     "  Petition  for 

the  appoint- 
In  the  matter  of  A.B.,  an  infant  under  the  age  of  twenty-  ment  of  a 

one  years,  and  a  person  of  unsound  mind,  not  so  l^^iiowance  ^or^ 

found.  maintenance 

.       of  an  infant  of 

To  the  Honourable  the  Judges  of  the  High  Court  of  Justice  unsound 

for  Ontario:  foS ."''*''' 

The  humble  petition  of  A.B.,  of  ,  an  infant  under 

the  age  of  twenty-one  years,  and  a  person  of  unsound  mind, 
not  so  found,  by  CD.,  of  (residence  and  addition),  his  next 
friend. 
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Sheweth  as  follows: 

1.  Shew  state  of  mind  of  the  petitioner;  as  thus:  Your 
petitioner  is  a  person  of  weak  or  unsound  mind;  but  he  has 
never  been  so  found  by  inquisition  or  other  proceeding  in 
lunacy. 

2.  Shew  the  age  of  the  petitioner. 

3.  Shew  the  nature  and  amount  of  the  petitioner's  fortune; 
and  that  the  fund  proposed  to  he  operated  upon  for  mainten- 
ance is  available  for  that  purpose.    See  No.  1360. 

4.  Shew  what  relations  the  petitioner  has. 

5.  Sheiv  where  the  petitioner  is  now  residing,  and  under 
whose  care. 

6.  It   will   be  for   the   benefit   and   advantage   of   your 
petitioner  that  the  said  CD.  should  be  appointed  guardian 
of  his  person  and  estate;  and  that  an  allowance  of  $ 
should  be  made  for  his  maintenance  out  of  the  income  of  his 
said  property. 

Your  petitioner  therefore  humbly  prays: 

1.  That  the  said  CD.  or  some  other  proper  person 
may  be  appointed  the  guardian  of  the  person  of  your 
petitioner  during  his  minority,  or  until  further  order. 

2.  That  the  costs  of  this  application  may  be  taxed 
and  paid  out  of  the  estate  of  said  infant  (or  as  may 
he). 

3.  That  out  of  the  interest  to  accrue  from  time  to 
time  on  the  sum  of  $  may  be  allowed  for  the 
maintenance  of  your  petitioner;  and  be  paid  half- 
yearly  to  his  said  guardian,  until  further  order. 


(Formal  parts:  see  No.  744.) 

1.  See  No.  1370,  pars.  1-3. 

2.  Prove  hy  a  medical  man  the  present  state  of  mind  of 
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Affidavit  in 

support  of 

petition  or  _^ 

motion.  j-j^Q  petitioner  or  applicant:  see  No.  1411. 
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(Formal  parts:  see  No.  403.) 
on  the  part  of  the  plaintiff  (or  as  may  he) :  see  No.  1358) .        No^^f  of  mo- 

^  r  \  ^       /  I  tion  for  leave 

1.  That  the  said  infant  may  be  placed  out  as  an  articled  *°*J'gJ^°^f  g** 
clerk  \or,  apprentice]  with  A.B.,  of  (residence  and  addition) ,  hiiant. 
for  the  purpose  of  being  instructed  in  the  profession   [or, 

trade]  of  a 

2.  That  $  may  be  allowed  as  a  proper  premium  to 
be  paid  to  the  said  A.B.,  and  the  further  sum  of  $  for 
the  outfit  of  the  said  infant. 

3.  That  proper  articles  of  clerkship  [or,  a  proper  inden- 
ture of  apprenticeship]  may  be  approved  by 

4.  That  upon  the  execution  of  such  articles  [or,  inden- 
ture] by  the  parties  thereto  (state  how  the  premium,  outfit, 
and  costs  are  to  he  raised;  as  thus:) 

E.F.,  the  guardian  of  the  said  infant,  may,  out  of  the 
rents  and  profits  of  his  estate,  pay  to  the  said  A.B.  the 
said  premium  of  $  ;  and  apply  the  said  $ 

for  such  outfit. 

Or,  CD.,  the  trustee  of  the  will  of  E.W.,  deceased — 
Or,  B.C.,  the  receiver  appointed  in  this  cause — may, 
out  of  the  rents  and  profits  of  the  said  infant's  estate, 
pay  the  said  premium  of  $  to  the  said  A.B., 

and  pay  the  said  outfit  of  $  to  the  said  E.F.; 

on  the  undertaking  of  the  said  E.F.  to  apply  the  same 
for  that  purpose. 

Or,  the  said  sum  of  $  and  $         may  be  paid 

out  of  the  moneys  standing  in  Court  to  the  credit  of 
this  matter  (or  as  may  he) ;  the  said  $  to  the 

said  A.B.,  and  the  said  $  to  the  said  E.F.  (&c.: 

as  last  ctbove). 

h.  Add.  if  desired,  a  direction  as  to  the  costs:  see  No.  1359. 


(Formal  parts:  see  ante.  No.  744.) 

1875 

1.  The   (above  named)   infant  G.H.  is  now  of  the  age  Affidavit  in 
of  years.     He  has,  of  his  own  free  will,  chosen  to  be  '^"pp"'^  • 

brought  up  to  the  profession  [or,  trade]  of  a  ;  and 

wishes  to  be  articled  [or,  apprenticed]  to  learn  such  profes- 
sion [or,  trade].  In  my  opinion,  he  is  physically  adapted  for 
such  profession  [or.  trade]. 
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2.  I  have  for  years  last  past  known,  and  been  well 
acquainted  with,  A. B.,  of  {residence  and  addition  of  master) ; 
and  during  years  last  past  he  has  been  continuously 
and  extensively  engaged  in  his  profession  [or,  trade]  of  a 

3.  The  said  A.B.  resides  with  his  wife  and  family;  and 
from  my  knowledge  of  him,  and  from  inquiries  I  have  made 
of  various  persons  also  acquainted  with  him,  I  believe  the 
said  A.B.  to  be  a  person  of  good  moral  character,  of  respec- 
tability and  integrity,  and  well  versed  in  the  said  profession 
[or,  trade]  of  a  .In  my  judgment  and  opinion,  the 
said  A.B.  is  a  fit  and  proper  person  to  have  and  fully  com- 
petent to  instruct,  an  articled  pupil  [or,  apprentice]  in  the 
said  profession  [or,  trade], 

4.  The  said  A.B.  is  willing  to  take  the  said  infant  as  an 
articled  clerk  [or,  apprentice]  in  his  said  profession  [or, 
trade]  for  a  term  of  years,  on  being  paid  a  premium 
of  $ 

5.  I  have  made  inquiries  of  various  persons  engaged  in 
the  said  profession  [or,  trade]  of  ;  and  am  informed 
by  them,  and  believe,  that  the  said  premium  of  $  is 
a  reasonable  and  proper  sum  to  be  paid  to  a  person  in  the 
position  of  the  said  A.B. 

6.  The  said  infant  will  require  an  outfit  on  his  being 
articled  [or,  apprenticed]  ;  and,  from  inquiries  I  have  made 
on  the  subject,  I  believe  the  sum  of  $  will  be  a  necessary 
and  proper  sum  to  be  allowed  for  such  outfit. 


Section  VIII. — Marriage  and  Marriage  Settlements 
OF  Wards  of  Court. 
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Petition  to 
interdict  mar- 
riaj?e  of  ward 
of  Court. 


(Style  of  matter:  see  1358,  or  other  style  of  the  cause  or  matter 
in  which  the  infant  is  a  ward  of  Court.) 

(Formal  parts:  see  No.  1324.) 

The  humble  petition  of  A.B.,  of  (residence  and  addition), 
the  guardian  of  the  above  named  plaintiff  CD.,  an 
infant  (or  as  may  he). 

Sheweth  as  follows: 

1.  Shew  how  infant  has  become  a  ward  of  Court;  as  thus: 
This  action  has  been  instituted  by  the  said  plaintiff  CD.,  by 
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E.F.,  her  next  friend,  for  the  purpose  of  having  the  estate 
of  G.D.,  deceased,  the  father  of  the  said  CD.,  administered 
under  the  direction  of  this  Honourable  Court.  The  said 
CD.  is,  under  the  will  of  the  said  G.D.,  entitled  to  one-fourth 
of  the  clear  residue  of  his  personal  estate,  which  is  of  con- 
siderable value. 

2.  Shew  present  age  of  infant;  as  thus:  The  said  CD.  is 
now  of  the  age  of  years :  having  been  born  on  the 

day  of  ,  19     . 

3.  Shew  appointment  of  guardian,  if  any;  as  thus:  By 
an  order  made  in  this  cause  (or  as  may  he),  dated  the  day 
of  ,  19  ,  your  petitioner  was  appointed  the  guar- 
dian of  the  said  CD.  during  her  minority,  or  until  further 
order. 

4.  Shew  the  grounds  for  the  belief  that  a  clandestine  mar- 
riage is  in  contemplation;  and  with  whom;  and,  if  so,  that  the 
intended  wife,  or  husband,  is  not  a  fit  person,  or  other  reason 
for  interdicting  the  intended  marriage. 

Your  petitioner  therefore  humbly  prays,  that  the  said 
X.Y.  and  CD.  {intended  husband  and  wife)  may  be 
restrained  from  intermarrying;  and  from  having 
any  interview,  intercourse,  or  communication  with 
each  other,  in  any  manner  whatsoever. 


(Formal  parts:  see  No.  403.) 

137T 

on  the  part  of  the  plaintiff  (or  as  may  be),  that  A.B.,  of  Notice  of 
(residence  and  addition),  may  be  committed  to  prison  for  a  ™^'^"t  ^us- 
contempt  of  this  Honourable  Court  in  having  married  the  band,  for  mar- 
infant  defendant  F.F.  without  the  leave  of  the  said  Court.      SoiTt^con- 

sent. 


(Formal  parts:  see  No.  403.) 

on  the  part  of  A.B.,  the  guardian  of  the  above  named  infant  Notice  of 
CD.  (or  as  may  he),  that  an  inquiry  may  be  made  whether  quiry  as  to 
the  said  infant  CD.  has  contracted  a  valid  marriage  with  validity  of 
F.G.,  of  (residence  and  addition),  and  under  what  circum- ^ard.^  ^" 
stances;  and  in  case  a  valid  marriage  has  been  contracted, 
that  a  proper  settlement  of  the  fortune  of  the  said  infant  may 
be  approved  by  the  Court. 
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1379  {Proceed  as  in  No.  1376,  to  end  of  par.  3.) 

Petition  for  a      en.  j     e         i      i      ■         i 

the  like.  4.  ofiew  grounds  for  the  belief  that  a  marriage  has  taken 

place;  with  whom,  when,  and  where;  and  by  whose  conniv- 
ance. 

Your  petitioner  therefore  humbly  prays,  that  an  in- 
quiry may  be  made  whether  the  said  infant  CD.  has 
contracted  a  valid  marriage  with  the  said  F.O.,  and 
under  {continue  as  in  last  Form  to  the  end.) 


1380 

Petition  for 
leave  for  a 
ward  of  Court 
to  marry. 


•     {Style  of  tJie  cause  or  matter  in  which  the  infant  is 
a  ward  of  Court.) 

{Formal  parts:  see  No.  1324.) 

The  humble  petition  of  the  above  named  infant  E.F., 
by  G.H.,  of  {residence  and,  addition),  her  testamen- 
tary guardian  {or  as  may  be), 

Sheweth  as  follows : 

1 — 3.  Shew  how  the  infant  has  become  a  ward  of  Court 
— the  infant's  age — and  the  appointment  of  a  guardian,  if 
any:  as  in  No.  1376. 

4.  Shew,  concisely,  the  state  of  the  infants  fortune;  and 
how  invested. 

5.  J.K.,  of  {residence  and  addition),  has  made  proposals 
of  marriage  to  your  petitioner :  which  proposals  she  has,  with 
the  sanction  and  approval  of  her  said  guardian  O.H.,  ac- 
cepted, subject  to  the  approbation  of  this  Honourable  Court. 

6.  State,  shortly,  the  age,  ranJc,  position  in  life,  and  for- 
tune of  the  proposed  husband. 

Your  petitioner  therefore  humbly  prays  that  an  in- 
quiry may  be  made  whether  the  said  proposed  mar- 
riage is  a  fit  and  proper  marriage  for  your  petitioner; 
and  if  so,  that  your  petitioner  and  the  said  J.K.  may 
be  at  liberty  to  lay  proposals  before  a  Judge  in 
Chambers  for  a  settlement  on  such  marriage;  and 
that  a  proper  settlement  of  the  property  of  your  peti- 
tioner may  be  approved,  and  be  executed  by  all  neces- 
sary parties ;  and  that,  upon  the  due  execution  thereof, 
your  petitioner  and  the  said  J.K.  may  be  at  liberty 
to  intermarry. 
Add  direction  as  to  taxation  and  payment  of  costs. 
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(Formal  parts:  see  No.  403.) 

on  the  part  of  the  above  named  infant  E.F.,  by  G.H.,  her  JJ^n  forfe™e' 
testamentary  guardian  (or  as  may  he)  :  for  a  ward  of 

Court  to 

1.  That  the  applicant  may  be  at  liberty  to  accept  pro-  marry, 
posals  of  marriage  made  to  her  by  J.K.,  of  (residence  and 
addition). 

2.  That  a  proper  settlement  prior  to  such  marriage  may 
be  settled  and  approved  by  a  Judge. 

3.  That  upon  the  execution  of  such  settlement  by  all 
necessary  parties,  the  applicant  and  the  said  J.K.  may  be 
at  liberty  to  intermarry. 

4.  Add  direction  as  to  taxation  and  payment  of  costs. 


(Short  title.)  j.^^jg 

The  proposals  of  the  infant  E.F.,  and  of  J.K.,  for  a  f gS^ent.' 
settlement  to  be  executed  on  their  marriage. 

The  property  of  the  said  E.F.  consists  of  (state  what). 

The  property  proposed  to  be  settled  by  the  said  J.K.  con- 
sists of  (state  what.) 

The  trustees  proposed  on  behalf  of  the  said  E.F.   are, 
A.B.,  of  (residence  and  addition) ;  and  CD.,  of,  &c. 

The  trustees  proposed  on  behalf  of  the  said  J.K.  are, 
B.C.,  of,  &c.,  and  X.Y.,  of,  &c. 

It  is  proposed  to  vest  the  whole  of  the  fortune  of  the 
said  E.F.  in  the  said  four  trustees  upon  the  following  trusts 
(state  the  same  shortly;  as  thus: 

Upon  trust  for  the  said  E.F.  till  the  marriage;  and 
after  the  marriage. 

Upon  trust  to  pay  the  income  to  the  said  E.F.,  for 
her  separate  use,  but  without  power  of  anticipation, 
during  the  joint  lives  of  the  said  E.F.  and  J.K.;  and 
after  the  decease  of  either,  to  pay  the  income  to  the 
survivor  for  life. 

After  the  death  of  the  survivor,  the  corpus  to  be  held 
in  trust  for  the  children  or  remoter  issue  of  the  mar- 
riage, as  the  said  E.F.  and  J.K.  shall  jointly  by  deed, 
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and,  in  default,  as  the  survivor  shall  by  deed  or  will,, 
appoint;  and  subject  to  any  such  appointment,  in 
trust  for  the  children  of  the  marriage  equally :  to  vest 
in  sons  at  twenty-one,  and  in  daughters  at  twenty- 
one  or  marriage. 

In  default  of  issue,  the  corpus  to  be  held  in  trust  for 
the  said  E.F.,  if  she  survives  the  said  J.K.;  and  if 
not,  then  in  trust  for  her  testamentary  appointees,  or 
statutory  next  of  kin,  as  if  she  had  never  been  mar- 
ried.] 

Power  to  be  reserved  to  the  said  E.F.,  if  she  survives 
the  said  J.K.,  to  make  a  settlement,  out  of  her  fortune,  on  a 
subsequent  marriage:  to  the  extent  of  one-half,  if  but  one 
child  of  the  present  marriage;  and  of  one-third,  if  two  or 
more  such  children.  The  settlement  to  contain  an  agreement 
to  settle  any  other  or  future  property  of  the  said  E.F., 
amounting,  at  any  one  time  at  the  time  of  the  acquisition 
thereof  in  possession,  to  $  ,  except  plate,  jewels  and  similar 
articles :  which  excepted  articles  are  to  be  held  for  her  separate 
use. 

Set  out,  in  like  manner,  the  proposed  trusts  of  the  prop- 
erty to  he  settled  hy  the  husband. 

The  settlement  also  to  contain  all  such  provisions  as  to 
maintenance,  advancement,  hotchpot,  investment  and  trans- 
position, appointment  of  new  trustees  and  reimbursement, 
as  the  Judge  may  approve. 


{Formal  parts:  see  No.  902  or  908.) 

Order  approv-        1.  And  this  Court  being  of  opinion  that  the  proposed  mar- 
if  ward'ln^d    ^^^ge  between  the  said  A.B.  and  the  said  infant  CD.  is  a 
settling' fund,  fit  and  proper  marriage  for  the  said  infant ;  and  it  appearing 
without  deed.  ^^^^  ^Yie  property  to  which  the  said  infant  is  entitled  consists 
of  $       ,  standing  in  the  name  of  the  Accountant   of  the 
Supreme  Court,  to  the  credit  of  this  cause;  and  the  Court 
having  approved  the  settlement  hereinafter  contained  as  a 
proper  settlement  to  be  made -of  the  said  property  upon  or 
in  contemplation  of  the  said  marriage,  doth  sanction  and  ap- 
prove the  same;  and  doth  order  that  the  costs  of  the  infant 
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of  this  application  and  incident  thereto  be  taxed  aa  between 
solicitor  and  client;  and  that,  upon  the  production  of  a  cer- 
tificate of  the  solemnization  of  the  marriage,  the  said  costs 
be  paid  to  Mr.  E.F.,  the  applicant's  solicitor,  and  the  sum 
of  $200  to  G.H.,  the  ^ardian  of  the  said  infant,  for  the 
outfit  of  the  said  infant;  he  undertaking  duly  to  apply 
the  same;  and  that  the  residue  of  the  said  $  be 

carried  over  in  trust  in  this  cause,  ''  The  account  of  the 
settlement  of  C,  the  wife  of  A.B.,  and  her?  children;"  and  be 
thenceforth  held  upon  the  following  trusts ;  namely :  upon 
trust  for  the  said  CD.  for  her  life,  and,  during  any  coverture, 
for  her  separate  use  without  power  of  anticipation.  And 
after  her  decease,  in  case  the  said  A.B.  shall  survive  her, 
upon  trust  for  him  for  his  life.  And  after  the  decease  of 
the  survivor  of  them,  upon  trust  for  all,  or  any  one  or  more, 
exclusively  of  the  other  or  others,  of  the  children  of  the  said 
CD.,  by  her  said  intended  or  any  future .  marriage,  as  she 
shall,  by  deed  or  will,  appoint;  and  in  default  of  such  ap- 
pointment, and  in  so  far  as  no  such  appointment  shall  ex- 
tend, in  trust  for  all  the  children,  or  the  child,  of  the  said 
intended  marriage,  who  being  sons  or  a  son  shall  attain  the 
age  of  twenty-one  years,  or,  being  daughters  or  a  daughter, 
shall  attain  that  age  or  marry  under  that  age;  and  if  more 
than  one,  in  equal  shares.  And  in  case  there  shall  be  no 
such  child  who,  being  a  son,  shall  attain  the  said  age,  or, 
being  a  daughter,  shall  attain  that  age  or  be  married,  then, 
in  case  the  said  CD.  shall  die  uHder  coverture,  in  trust  for 
such  person  or  persons  as  she  shall  by  her  last  will  appoint ; 
and  in  default  of  such  appointment,  in  trust  for  the  next  of 
kin  of  the  said  CD.,  according  to  the  Statute  of  Distribution, 
as  if  she  had  never  been  married;  but  in  case  she  shall  sur- 
vive her  present  or  any  future  husband,  then  in  trust  for  the 
said  CD.,  her  executors,  administrators  and  assigns.  And 
anv  of  the  said  children  who  shall  take  appointed  shares,  shall 
bring  such  appointed  shares  into  hotchpot,  with  their  brothers 
and  sisters,  taking  in  default  of  appointment. 

2.  And  this  Court  doth  further  order  that,  after  the  said 
intended  marriage,  the  interest  to  accrue  on  the  moneys 
ordered  to  be  carried  over  as  aforesaid  be  from  time  to  time, 
as  the  same  shall  accrue,  paid  to  the  said  CD.,  on  her  separate 
receipt,  during  her  life,  or  until  further  order,  (a) 

(a)  Where  the  trust  fund  is  to  be  vested  in  trustees,  the  order 
should  direct  the  payment  out  of  the  fund  to  the  trustees  upon  the 
celebration  of  the  marriage. 
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Section  IX. — Trustees. 

(1)  Motions  on  behalf  of  Trustees  as  to  Management  of 
Trust  Estate. 

In  the  High  Court  of  Justice. 

In  the  matter  of  the  trusts  of  the  will  of  A.B.  (or  style  of 
any  action  or  matter  in  which  the  trusts  are  being  adminis- 
tered) . 

1J-$S4       (Formal  parts:  see  No.  403.) 
Notice  of         on  the  part  of  the  plaintiffs  [or,  defendants,  A.B.  and  CD.: 
leave'to  bring  ^^  ^  ^^2/  ^^L  ^^6  trustees   [or,  executors]   of  t];e  will  of 
an  action.        E.F.',  the  testator  [or,  the  administrators  of  E.F.,  the  intes- 
tate] in  the  pleadings  named  (or  as  may  be). 

1.  That  they  may  be  at  liberty  to  institute  and  prosecute 
an  action  [or,  to  take  proceedings  in  the  proper  County 
Court]  against  all  proper  parties,  for  the  purpose  of  [state, 
shortly,  the  object;  as  thus:  compelling  a  foreclosure  or  sale 
of  the  hereditaments  comprised  in  the  mortgage  security  for 
$500  (or,  recovering  a  debt  of  $500  due)  from  G.H.,  and  now 
forming  part  of  the  outstanding  estate  of  the  said  E.F.I 

That  the  applicants  may  be  indemnified,  in  such  manner 
as  the  Court  shall  direct,  against  any  costs  to  be  incurred  by 
them  in  such  action  [or,  proceedings],  out  of  the  estate  of 
the  said  E.F.    And  take  no^ce  {£c.,  as  in  No.  403)     . 


1385 


(Formal  parts:  see  No.  1384.) 


Notice  of  mo-  1.  That  they  may  be  at  liberty  to  defend  the  action  com- 
tcTdefe^nd^a^  menced  against  them  in  this  Court  by  A.B.  and  CD.,  the 
action.  executors  of  L.M.  (or  as  may  be),  for  the  purpose  of  [state, 

shortly,  tvhat;  as  thus:  compelling  a  foreclosure  or  sale  of 
the  hereditaments  comprised  in  the  mortgage  security  for 
$500  to  the  said  L.M.:  the  equity  of  redemption  whereof 
forms  part  of  the  estate  of  the  said  E.F.]  ;  and  the  short  title 
of  which  suit  is  "  Brown  v.  Jones." 

2.  That  the  applicants  may  be  indemnified  (Conclude  as 
in  No.  1384.) 


1386 


(Formal  parts:  see  No.  1384.) 
Another  form.        1.  That  they  may  be  at  liberty  to  defend  the  action  com- 
menced against  them  by  O.P.,  in  this  Honourable  Court  [or, 
in  the  County  Court  of  ,  or  as  may  &e],  to  recover  the 
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sum  of  $500  alleged  to  be  due  to  him  from  the  estate  of  the 
said  E.F.   [or  as  may  he]. 

2.  That  the  applicants  may  be  indemnified    (Conclude 
as  in  No.  1384) . 


(Formal  parts:  see  No.  1384.) 

13S7 

That  the  applicants  may  be  at  liberty  to  carry  on  the  tes-  Notice  of 
tator's  business  of  a  ,  at  ,  until  the  sale  thereof,  leave  to  carry 

or  until  the  day  of  next,  and  to  use  and  employ  on  testator's 

for  that  purpose  any  part  of  the  sum  of  $  now  in  their 
hands,  and  forming  part  of  the  testator's  personal  estate. 
And  take  notice  (c&c.,  as  in  No.  403). 


(Formal  parts:  see  No.  1384.) 

That  the  applicants  may  be  at  liberty  out  of  the  assets  Notice  of  mo, 
of  the  said  F:.F.  in  their  hands,  to  pay  the  debts  of  the  said  ^  pay  dS^ 
E.F.  specified  in  the  Schedule  to  the  Master's  report,  dated 
the        ,  19       [or,  in  the  exhibit  marked  A.  to  the  affidavit  of 
the  applicants  filed         ,19     ,  or  as  may  he].     And  take 
notice  (<£:c.,  as  in  No.  382). 


(Formal  parts:  see  No.  1384.) 

1389 

That  the  applicants  may  be  at  liberty  to  compromise  the  Notice  of  mo- 
action    of    "Brown   v.  Jones,"  instituted    by  [or,    against]  *o°co^'^ro^^® 
them,  in  this  Honourable  Court  (or  as  may  he)  against  [or^  mise an  action^ 
by  (state  whom)],  for  (state,  shortly,  the  ohject  of  the  sm^, ^"^ ^^^""• 
or  action) — or,  the  debt  due  by  [or,  to]  O.E.  to  [or,  from] 
the  estate  of  the  said  E.F.—u^on  the  terms  following,  namely 
(state  them).    And  take  notice  (&c.,  as  in  No.  403). 


(Formal  parts:  see  No.  1384.) 

1390 

That  the  appli(  iint^i  may  be  at  liberty  to  lay  out  sums  Notice  of 

of  money  not  exc(  eding  the  respective  sumo  set  forth  in  the  r"'*'"f^^oL 

T     ■  ,  .    ,       -,",      Til  .         «,        .  .       leave  to  exe- 

second  column  oi  the  Schedule  hereto,  m  efiectmg  the  repairs  cute  repair*^ 
\or,  works  of  drainage]   and  improvements  specified  in  the  ^^^^^^'"'^"^ 
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affidavit  of  A.B.,  filed  the  ,  19  ,  and  in  the  exhibits 
thereto,  to  those  portions  of  the  estates  of  the  testator  E.F., 
situate  at  ,  in  the  County  of  ,  which  are  now  in  the 

occupation  of  the  respective  persons  whose  names  are  set 
forth  in  the  first  column  of  the  said  Schedule;  and  may  be 
allowed  what  they  shall  so  lay  out  on  passing  their  accounts 
in  this  cause. 


The  Schedule  above  referi^d  to. 


Names  of  Occupiers. 

Estimated 

amount  to  be 

laid  out. 

Peter  Brice 

$  cts. 
209  08 

John  VVitham 

80  04 

Benjamin  Scholefielci 

137  11 

426-2.3 

1391 

Notice  of  mo- 
tion for  leave 
to  obtain  a 
renewal  of  a 
lease. 


(Formal  parts:  see  No.  1384.) 

That  the  apnlicants  may  be  at  liberty  to  accept  from  G.H. 
a  renewal,  for  the  term  of  years,  from  next,  at  the 

annual  rent  of  $  ,  of  the  lease  dated  the  ,19  ,  of  the 
farm  at  B.,  in  the  County  of  C,  now  forming  part  of  the 
outstanding  estate  of  the  said  E.F.,  such  lease  to  be  granted 
to  the  applicants  as  executors  of  the  will  of  the  said  E.F. 
And  take  notice  {d;c.,  as  in  No.  403). 


]3»2 

Notice  of  mo- 
tion to  ap- 
prove of 
agreement  to 
grant  a  lease. 


(Formal  parts:  see  No.  1384r.) 

That  the  conditional  contract  dated  the  day  of         , 

19  ,  entered  into  by  the  applicants  [or,  by  G.H.,  as  the 
agent  for,  and  on  behalf  of,  the  apulicants — or  as  may  he], 
to  grant  to  L.M.  a  lease  of  the  farm  at  B.,  in  the  County 

of  C.  (or  as  may  te),  part  of  the  trust  estate  of  the  testator 
E.F.,  on  the  terms  and  conditions  therein  mentioned,  may 
be  directed  to  be  carried  into  effect :  such  lease  to  be  approved 
bv  the  Master  in  Ordinary  (or  as  may  he).  And  take  notice 
(d'c.   as  in  No.  403). 


TRUSTEES.  .     815 

(Formal  parts:  see  No.  744.) 

139S 

We,   G.H.,  of    (residence  and  addition),   and  J.K.,  of,  Affidavit  in 
&c.,  severally  make  oath  and  say  as  follows : 

First,  I,  the  said  O.H.,  for  myself,  say  as  follows: 

1.  I  have,  for  years  last  past,  carried  on  the  business 
of  a  surveyor,  auctioneer,  and  land  and  estate  agent  at  , 
in  the  County  of  ;  and  I  am  well  acquainted  with  the 
value,  management,  and  letting  of  land  and  house  property, 
in  the  neighbourhood  of  the  farm  hereinafter  mentioned. 

2.  I  am  well  acquainted  with  the  farm  and  premises  de- 
scribed or  referred  to  in  the  agreement  dated  the 

day  of  ,  19     ,  made  between]  (describe  the  parties),  and 

now  produced  and  shewn  to  me,  and  marked  A. 

3.  I  was  recently  employed  by  the  plaintiffs  (or  as  may 
he)  to  obtain  a  tenant  for  the  said  farm  and  premises,  and 
to  negotiate  the  letting  thereof. 

4.  Having  well  considered  the  value  of  the  said  farm 
and  premises,  I  am  of  opinion  that  the  rent  of  $  ,  in  the 
said  agreement  mentioned,  is  the  best  rent  that  can  reasonably 
be  obtained  for  the  said  premises ;  and  that  the  terms  and 
conditions  of  the  said  agreement  in  other  respects  [if  a  draft 
lease  has  also  been  approved,  add:  and  of  the  draft  lease  re- 
ferred to  in  the  said  agreement,  and  now  also  produced  and 
shewn  to  me,  and  marked  B.],  are  fair  and  reasonable,  and 
such  as  are  usually  inserted  in  leases  of  property  of  the  same 
nature;  and  in  my  judgment  and  opinion  it  will  be  beneficial 
to  the  estate  of  the  testator  E.F.  (or  as  may  he)  that  the  said 
agreement  should  be  carried  into  effect. 

5.  I  have  made  inquiries  as  to  the  position  and  means 
of  the  said  L.M.  (tenant),  and  as  to  his  ability  to  pay  the 
rent  and  perform  the  covenants  and  agreements  on  his  part 
contained  in  the  said  agreement,  and  to  be  contained. in  the 
lease  to  be  granted  in  pursuance  thereof.  From  information 
derived  by  me  in  prosecuting  such  inquiries,  I  am  of  opinion 
that  the  said  L.M.  is  fully  able  to  pay  the  said  rent  and  per- 
form the  said  covenants  and  agreements;  and  that  he  is  in 
all  respects  a  desirable  tenant  for  the  said  premises. 

6.  And  I,  the  said  J.K..  for  myself  say,  that  the  signature 
*•  ,''  set  and  subscribed  to  the  agreement  dated  the 

day  of  ,  19  ,  now  produced  and  shewn  to  me,  and  marked 
A.,  is  of  the  proper  writing  of  the  said  L.M.,  one  of  the 
parties  thereto:  as  I  know  from  having  seen  him  subscribe 
such  signature  thereto. 
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1394 

Affidavit  of 
eligibility  of 
proposed 

trustees. 


(2)  Motions  for  the  Appointment  of  New  Trustees. 

(Formal  parts:  see  No.  744.) 

1.  Shew  deponent's  personal  knowledge  of  the  proposed 
trustees;  as  thus:  I  have  for  years  last  past,  known,  and 
been  well  acquainted  with  E.F.,  of  {residence  and  addition), 
and  G.H.,  of  {residence  and  addition),  the  persons  proposed 
to  be  appointed  new  trustees  of  the  will  of  A.B.,  late  of 
{residence  and  addition),  deceased,  the  testator  in  the  judg- 
ment \^or,  order]  in  this  cause  [or,  matter]  dated  the 

day  of  ,  19     ,  named   [^or,  of  the  indenture  of 

settlement,  dated  the  day  of  ?  19     ,  made  on 

the  marriage  of  A.B.  with  CD.,  in  the  judgment,  &c.,  men- 
tioned— or  as  may  6e.] 

2.  Shew  the  position  in  life  of  the  proposed  trustees,  and 
their  eligibility;  as  thus:  The  said  E.F.  has,  for  years 
last  past,  carried  on  business  as  a  banker  at                   ,  in  the 

of  .    The  said  G.II.  has,  for  years 

last  past,  carried  on  business  as  a  wine-merchant  at  ,  in 

the  of  ,     During  my  aforesaid  acquaintance 

with  them  I  have  had  many  opportunities  of  forming  an 
opinion  as  to  their  habits  of  business  and  integrity.  The  said 
E.F.  and  G.H.  respectively  are  persons  in  good  credit  in  the 
neighbourhood  in  which  they  respectively  carry  on  business  as 
aforesaid,  and  are  both  men  of  business  habits,  and  of  strict 
honour  and  integrity. 

3.  In  my  judgment  and  opinion  the  said  E.F.  and  G.H. 
are  fit,  proper,  and  eligible  persons  to  be  appointed  new  trus- 
tees of  the  said  will  [or,  indenture  of  settlement — or  as  may 
le.^ 
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Consent  to 
act  of  pro- 
posed trus- 
tees. 


{Short  title.) 

We,  the  undersigned  E.F.,  of  {residence  and  addition), 
and  G.H.,  of  {residence  and  addition),  do  hereby  testify  our 
consent  to  accept  the  office  of  trustees,  and  to  act  in  the  trusts, 
of  the  will  of  A.B.,  late  of  i&c,  as  in  No.  1394)  :  in  case 
the  High  Court  of  Justice  for  Ontario  shall  think  fit  to 
appoint  us  to  that  office.    Dated  this  day  of  , 

19 

Signed  by  the  said  E.F.  ]  E.F. 

and  G.H.  in  the  nresence  of    \  G.H. 

J.K. 
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(Formal  parts:  see  No.  74-1-) 

^  ^  ^  1396 

1.  The  signatures  "  ,"  and  "  ,"  respec-  ^J|J^j^i*'^^^ 

lively  set  and  subscribed  to  the  paper  writing  marked  -^;  li^ituren 
hereunto  annexed  [or,  now  produced  and  shewn  to  me],  pur-  thereto, 
porting  to  be  the  consent,  dated  the  day  of  , 

19  ,  of  E.F.  and  G.H.,  to  accept  the  ofi&ce  of 'trustees  of  the 
will  of  A.B.  (or  as  may  he),  are  of  the  respective  proper  hand- 
writing of  the  said  E.F.  and  G.H.,  in  such  paper  writing  re- 
spectively  named  and  described ;  as  I  know  from  having  seen 
them  respectively  sign  the  said  paper  writing. 


(3)  Applications  by  Trustees  to  pay  Trust  Fund  into 

Court. 

In  the  High  Court  of  Justice.  Affidavit  by 

trustees  for 

In  the  matter  of  the  trusts  of  [the  last  will  and  testament  J^^^^  ^^f^ 
and  codicil  thereto  of  A, 17.^  deceased]  (&).  into  Court,  (a) 

(Formal  parts:  see  No.  744.) 

1.  A.W.,  late  of  the  City  of  Toronto,  in  the  County  of 
York,  and  Province  of  Ontario,  widow,  deceased,  duly  made 
and  published  her  last  will  and  testament,  bearing  date 
the  day  of  ,  19     ,  and  on  the  day 

of  ,  19     J  duly  made  and  published  a  codicil  to  the 

said  will,  and  by  the  said  will  and  codicil  thereto  appointed 
your  petitioners  executors  thereof. 


(a)  See  R.  S.  O.  1897  c.  336,  ss.  4  and  30.  The  petition  form- 
erly customary  seems  to  be  row  unnecessary. 

(6)  See  R.  S.  O.  1897  c.  336,  s.  30  (1).  It  is  customary  in 
England  to  refer  to  the  Acts  under  which  applications  are  made  to  the 
Court  under  its  statutory  jurisdiction,  in  the  heading  of  the  proceed- 
ings, but  in  this  country,  where  the  whole  jurisdiction  of  the 
Court  is  statutory,  it  would  seem  to  be  an  unnecessary  although  a  con- 
venient practice.  In  England  no  order  is  necessary  to  authorize  the 
trustee  to  pay  a  trust  fund  into  Court;  Re  Bigg,  11  Beav.  27. — In 
Ontario,  however,  it  is  necessary  to  apply  on  in  Chambers  for  an 
order :  see  R.  S.  O.  1897  c.  33fi,  ss.  4  and  30.  A  trustee  paying  a 
trust  fund  into  Court  without  any  sufficient  reason  may  have  to  pay 
the  costs  occasioned  by  his  so  doing. 
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2.  The  said  A.W.  departed  this  life  on  the  day 
of  ,  19  ,  without  having  in  any  way  revoked  the 
said  will  or  codicil. 

3.  On  the  day  of  ^  19  j  the  said  will  and 
codicil  were  duly  proved  in  the  Surrogate  Court  of  , 
and  letters  probate  thereof  granted  to  me,  which  said  letters 
are  now  shewn  to  me  and  marked  A. 

4.  By  the  said  will  the  said  testatrix  gave  and  be- 
queathed to  [I'ecite  material  part  of  will  relating  to  the  trust 
fund  in  question;  as  thus,  M.D.,  amongst  others,  a  legacy  of 
$450,  and  by  her  said  codicil  she  gave  and  bequeathed  to  N.C. 
alegacy  of  $500]. 

5.  (State  whether  estate  or  succession  duty  is  chargeable, 
and  if  it  or  any  part  thereof  is  paid:  see  No.  1398,  par.  3.) 

6.  [Set  out  reason  for  claiming  benefit  of  the  Act;  as 
thu^:  The  said  M.D.  and  N.C.  are  both  infants  under  the  age 
of  twenty-one  years,  the  said  M.D.  being  now  of  the  age  of 

years,  and  the  said  N.C.  of  the  age  of  years. 

State  their  addresses.] 

7.  We  submit  to  answer  all  inquiries  and  to  obey  all  orders 
which  may  be  made  by  this  Honourable  Court  in  respect  of 
the  said  two  several  sums  of  money. 

8.  (State  place  where  deponent  is  to  he  served  with  any 
proceedings,  e.g..  Any  petition,  notice,  or  other  proceeding  re- 
lating to  the  summons  may  be  served  on  me  at  (state  address) . 


Another  form       In  the  High  Court  of  Justice. 

of  affidavit  of 

llav?to  pay  ^^  ^^^  matter  of  (specify  shortly  the  trust  and  the  instru- 

trust  fund,      ment  creating  it,  e.g.),  the  Trusts  of  the  will  of  John  Jones, 
Cour^under    ^ecea^ed  (a). 

R.S.O.  c.  336.        J  (deponent's  name,  address  and  occupation  in  full.    See 
Form  744.) 

1.  I  am  the  trustee  named  in  th^  [set  out  document  creat- 
ing trust,  e.g.,  the  will  of  John   Jones,  late  of  the   City  of 
Toronto,  Brewer,  deceased,  which  said  will  bears  date  the 
day  of  ,  and  the  letters  probate  thereof  granted  by 

the  Surrogate  Court  of  the  County  of  York  are  now  shewn 
to  me  and  marked  A.] 

(o)    See  R.  S.  O.  1897    c.  336,  s.  30   (1). 
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2.  Under  the  trusts  declared  in  the  said  [will]  for  the 
benefit  of  ,  I  have  in  my  possession  the  sum 
of  ,  and  also  the  various  securities  for  money 
sipecified  in  the  schedule  hereto  annexed  and  marked  B.,  to 
which  the  said        are  entitled  in  equal  shares  {or  as  may  he). 

3.  The  sum  of  was  payable  out  of  the 
said  estate  of  the  said  John  Jones  for  succession  duty  to  the 
Honourable  the  Provincial  Treasurer,  and  the  same  has  been 
fully  paid  and  satisfied  as  appears  by  the  receipt  of  the 
Honourable  the  Provincial  Treasurer  now  produced  and 
shewn  to  me  and  marked  C.  [or,  The  total  value  of  the  estate 
of  the  said  John  Jones  was  only  dollars,  and  no 
succession  duty  was  payable  in  respect  thereof,  or  as  may  be]. 

4.  The  addresses  of  the  several  persons  entitled  to  the 
moneys  and  securities  referred  to  in  the  third  paragraph  of 
the  affidavit  so  far  as  the  same  are  known  to  me  are  as 
follows : 

Alfred  Jones,  \'o.  14  President  Street, Washington,  Dis- 
trict of  Columbia,  U.S.A. 

i\Iary  Tonkins,  Iso.  13  Centre  Avenue,  City  of  Toronto, 
Ontario. 

1  do  not  know  what  is  the  address  of  the  above  named 
Arthur  Thompson. 

5.  The  said  Alfred  Jones  is  a  lunatic  not  so  found,  and 
the  said  Mary  Tonlcins  and  Arthur  Thompson  are  infants 
under  the  age  of  twenty-one  years,  the  said  Mary  Tonkins  is 
of  the  age  of  five  years,  the  said  Arthur  Thompson  is  of  the 
age  of  twenty  years  or  thereabouts  [or  The  said 

are  respectively  of  the  full  age  of  twenty-one  years 
and  upwards,  and  to  the  best  of  my  knowledge  and  belief  of 
sound  mind  and  under  no  disability]. 

6.  I  submit  to  answer  all  such  questions  relating  to  the 
application  of  the  said  moneys  and  securities  as  this  Honour- 
able Court  or  any  Judge  thereof  may  make  or  direct. 

7.  That  the  following  is  the  place  where  I  may  be  served 
with  any  petition,  notice,  or  other  proceeding  relating  to  the 
moneys  and  securities  aforesaid,  viz. : 

"  55  Eussell  Street,  Toronto,  Ontario." 

8.  Owing  to  the  lunacy  and  infancy  of  the  parties  entitled 
to  the  said  moneys  and  securities,  I  desire  to  be  relieved  of  the 
trust  in  respect  of  the  moneys  and  securities  aforesaid  (or  as 
may  he). 


820 
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1399 

Affidavit  by     jn  tha  High  Court  of  Justice. 

mortgagee  to  ° 

obtain  leave  to       Iq  |;he  matter  of  a  certain  mortsrage,  dated  the  day 

pay  surplus  „  ^_         ,,  a    r,  ^  i^t^^*' 

after  sale  into  01  j  19     ,  between  A.B.  as  mortgagor  and  CD.  as 

Court.  mortgagee. 

I.,  CD.,  &c.,  {giving  deponent's  name  and  address)   (a). 

1.  Under  and  by  virtue  of  an  indenture  of  mortgage  bear- 
ing date  the  day  of  ,  19  ,  and  made  be- 
tween A.B.  of  the  first  part,  his  wife  of  the  second  part  to  bar 
dower,  and  myself  of  the  third  part,  I  am  mortgagee  of  the 
lands  and  premises  therein  mentioned,  being  (describe  land). 

2.  Default  having  been  made  in  payment  of  the  moneys 
secured  by  the  said  mortgage,  I  sold  the  said  lands  for  the 
sum  of  $  in  exercise  of  the  power  of  sale  contained  in 
the  said  mortgage. 

3.  After  deducting  from  the  said  sum  the  amount  due  to 
me  under  the  said  mortgage  for  principal,  interest  and  costs, 
there  remains  in  my  hands  a  surplus  of  $ 

4.  Shew  the  circumstances  rendering  it  necessary  to  pay 
the  money  into  Court,  such  as  condition  of  the  title  to  the 
equity  of  redemption,  absence,  infancy  or  other  disability  of 
any  of  the  persons  who  may  be  entitled  to  the  surplus  for  a 
share  therein.  State  the  names  and  addresses  as  far  as 
known  to  the  deponent  of  the  persons  interested  in  the 
surplus.) 

5.  I  am  unable  to  ascertain  the  whereabouts  of  the  said 

and  and  the  proportions  in  which 

the  various  persons  entitled  to  the  said  surplus  are  entitled 
to  share  therein. 

6  and  7.  As  in  the  preceding  Form. 


1400 

Order  on 
application. 


(Formal  parts:  see  No.  902.) 

1.  It  is  ordered  that  the  applicants  E.H.  and  the  Eeverend 
W.D.  be  at  liberty  to  pay  into  Court  in  this  matter,  to  the 
credit  of  M.D.,  of  ,  spinster,  $  ,  and  to  the  credit 

of  N.C,  of  ,  spinster,  $  ,  \or  where  the  persons 

entitled  are  not  ascertained  to  the  credit  of  this  matter], 
after  deducting  therefrom  the  costs  of  this  application  and 
of  the  payment  into  Court  of  the  said  money,  which  said  costs 
are  hereby  fixed  at  the  sum  of  $  ,  and  the  said  sum  when 
so  paid  into  Court  is  to  be  subject  to  further  order. 

(o)    See  R.  S.  O.  1897  c.  336,  s.  30. 
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2.  And  it  is  further  ordered  that  upon  such  payment  into 
Court  being  made  the  said  applicants  and  the  estate  of  the 
said  A.W.  be  discharged  in  respect  of  said  sum[s]. 

3.  [Where  infants  are  interested  in  the  money.  And  it  is 
further  ordered  that  the  said  applicants  do  forthwith  give 
notice  of  the  payment  of  the  said  moneys  into  Court  pursuant 
to  the  Statute  in  that  behalf  (&)  by  prepaid  letter  through 
the  post  to  the  Official  Guardian  ad  litem  on  behalf  of  the 
said  infant  N.C] 

4.  And  it  is  further  ordered  that  a  copy  of  this  order  be 
forthwith  served  upon  the  said  [where  infants  are  in- 
terested and  the  Official  Guardian  ad  litem.l 


In  the  High  Court  of  Justice.  Notice  of 

order  to  be 

In  the   matter    of    (specifying   the   trust,   &c.,  as  in  the  served  on  the 
affidavit.  No.  1397).  '  LTedTnThf 

Take  notice  that  pursuant  to  the  order  of  the  Court  dated  ^""^^^    ^"^ 
the  day  of  ,  I  have  paid  into  Court  to  the  credit 

of  the  above  mentioned  matter  $  [or  I  have  deposited 

in  Court  to  the  credit  of  the  above  mentioned  matter  the 
following  securities  {specifying  them)']  in  which  moneys  [or 
securities]  you  appear  to  be  interested  as  (stating  shortly 
how,  e.g.,  as  legatee  under  the  will  of  A.B.). 

Dated  this  day  of 

Signature  of  applicant  in  person 
or  by  his  solicitor. 


(4)  Petitions  by  Trustees  for  Advice. 


I403 


In  the  High  Court  of  Justice.  Petition  by 

trustee  for  ad- 

In  the  matter  of  the<  trusts  of  the  will  of  A.P.,  ^'*'^-    ^^^ 

and 
In  the  matter  of  The  Trustee  Act. 

To  the  Honourable  the  Judges  of  the  High  Court  of  Justice. 

The  petition  of  G.T.,  of  the  of  ,  Esquire, 

Sheweth  as  follows: 


(h)    See  Next  Form. 

(c)  See  R.  S.  O.  1897  c.  336.  s.  30  (4) 

(d)  Under  R.    S.   O.   1897,   c.   129.  s.  39.     See   also   Rule   938, 
under  which  also  it  would  seem  that  the  application  may  be  made. 
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1.  On  tlie  11th  October,  19     ,  A. P.,  widow  of  G.F.,  lato 
of  the  of  ,  merchant,  then  residing  in  the 

of  ,  made  a  will  purporting  to  be  her  last  will  and 

testament,  duly  executed  so  as  to  pass  real  estates,  whereby 
she  gave  and  devised  all  the  lands  and  tenements,  heredita- 
ments, and  real  estate  situate  in  the  Province  of  Ontario,  of 
or  to  which  she  should  at  her  death  be  seised  or  entitled,  or  of 
which  she  should  at  her  death  have  power  to  dispose  by  will 
unto  and  to  the  use  of  the  petitioner  G.T.,  his  heirs  and 
assigns.  The  said  A. P.  also  thereby  gave  and  bequeathed  all 
the  moneys,  securities  for  money,  goods,  chattels,  credits,  and 
personal  estate,  situate  or  being  within  the  said  Province,  of 
or  to  which  she  should  at  her  death  be  possessed  or  entitled, 
or  of  which  she  should  at  her  death  have  power  to  dispose 
by  will  unto  the  said  petitioner,  his  executors  and  administra- 
tors, and  both  the  said  devise  of  real  estate  and  bequest  of 
personal  estate  were  upon  the  trusts,  and  wath,  under,  and 
subject  to  the  powers,  provisoes,  and  declarations  therein  con- 
tained of  and  concerning  the  same. 

2.  By  her  said  will  the  testatrix  gave  to  her  son  Charles 
E.P.  an  annuity  or  yearly  sum  of  $1,000  during  his  life,  to 
be  paid  by  equal  half-yearly  payments  to  R.O.,  of 
aforesaid,  for  the  maintenance  and  support  of  her  said  son: 
but  out  of  that  sum  $100  a  year  was  to  be  paid  by  the  said 
R.O.  to  her  faithful  servant  and  friend  M.T.  so  long  as  she 
should  remain  with  her  son,  and  it  was  her  fervent  hope  and 
desire  that  she  should  remain  with  him  so  long  as  they  both 
should  live.  The  testatrix  also  gave  to  her  father,  S.T.,  the 
sum  of  $2,500,  and  to  her  sister,  M.O.,  wife  of  the  said  R.O., 
the  sum  of  $2,500,  and  to  her  executor,  O.T.,  the  now  peti- 
tioner, the  sum  of  $2,500,  and  to  the  Upper  Canada  Bible 
Society  the  sum  of  $2,500,  and  the  testatrix  directed  that  the 
above  mentioned  annuity  and  legacies  should  be  paid  by  your 
petitioner  out  of  her  real  and  personal  estate  in  Ontario. 

3.  The  testatrix  by  her  said  will  gave  to  your  petitioner 
power  to  sell  the  said  real  estate,  and  to  collect  and  get  in  the 
said  personal  estate;  and,  after  payment  of  the  annuity  and 
legacies  aforesaid,  declared  that  your  petitioner  should  invest 
the  same  in  the  manner  therein  specified,  and  pay  over  yearly 
unto  her"  daughter  A.,  the  wife  of  J.A.C.,  of  the  City  of  N.Y., 
for  her  sole  and  separate  use,  independently  of  her  husband, 
and  free  from  his  debts,  control,  and  engagements,  the  whole 
residue  of  the  yearly  rents,  profits,  interest,  and  income  of 
the  said  trust  estate,  and  after  her  death  in  trust  as  to  the 
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whole  of  the  residue  of  her  real  and  personal  estate  in  On- 
tario for  the  child  or  children  of  her  said  daughter  A.,  then 
living,  and  their  heirs,  and  the  issue  of  such  as  should  be 
dead,  and  their,  his  or  her  heirs,  in  equal  shares,  as  tenants  in 
common;  and  in  default  of  child  or  children  of  her  said 
daughter  A.,  in  trust  to  pay  toi  her  said  husband  $2,500;  and 
as  to  the  residue  of  the  trust  estate  in  trust  for  her  late  hus- 
band's nephews  and  niece,  C.P.,  S.P.,  A. P.,  and  M.P.,  all  of 
L.^  the  children  of  C.S.P.,  of  L.,  merchant,  and  tlieir  heirs,  in 
equal  shares,  as  tenants  in  common. 

4.  The  testatrix  by  her  said  will  made  devises  and  bequests 
of  her  real  and  personal  estate  in  England  and  Scotland,  and 
appointed  your  petitioner  and  R.O.  and  C.P.  her  executors, 
and  stating  her  will  and  desire  that  your  petitioner,  his 
executors,  administrators,  and  assigns,  should  have  the  sole 
management  and  superintehdence  of  all  her  affairs,  property 
and  business  in  Ontario,  and  should  prove  that  will  there,  and 
that  the  other  executors  should  act  in  the  execution  of  her 
will  in  Scotland  and  England. 

5.  On  the  24th  July,  19  ,  the  said  testatrix  made  a 
codicil  to  her  said  will,  duly  executed  so  as  to  pass  real  estates, 
whereby,  among  other  things,  she  revoked  the  bequest  of  the 
said  annuity  to  her  son,  C.E.P.,  but  so  as  not  to  affect  the 
bequest  of  the  yearly  sum  of  $100  to  M.T.,  which  she  thereby 
charged  on  her  real  and  personal  estate  in  Ontario,  and  direct- 
ed to  be  remitted  by  vour  petitioner  to  R.O.,  to  be  by  him 
paid  to  the  said  M.T.,  and  she  thereby  directed  that  the  be- 
quest to  the  Upper  Canada  Bible  Society  should  not  be  paid 
till  after  the  death  of  her  daughter  A.,  and  then  only  in  the 
event  of  her  dying  without  issue  at  the  time  of  her  death ;  but 
in  the  event  of  her  leaving  issue,  then  that  the  amount  of  the 
said  legacy  should  go  to  the  issue,  together  with  the  provision 
otherwise  made  for  such  issue  by  her  will. 

6.  On  the  19th  February,  19  ,  the  said  testatrix,  then 
residing  at  ,  in  Germany,  signed  a  testamentary  paper, 
but  not  in  the  presence  of  witnesses,  nor  attested  in  any  man- 
ner, whereby,  so  far  as  her  property  in  Ontario  is  concerned, 
she  purpotied  to  make  the  following  disposition : — "  To  my 
husband's  nephews,  S.8.P.  and  A. P.,  any  property  in  shares, 
money  or  lands  I  may  possess  in  Ontario  at  the  time  of  my 
death,  after  paying  $2,500  to  my  beloved  friends,  G.  and 
M.T.,  of  ,  Ontario,  Canada."  And  she  thereby  re- 
quested *S'.  and  J.,  to  be  her  trustees,  believing  that  they  would 
carry  out  her  wishes,  and  below  the  signature  to  ihe  said 
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paper  she  wrote,  "  I  annul  my  former  will,  now  lying  in 
,  Ontario,  Canada,  in  the  hand  of  G.T.,  Esq.     My 

agent  in  ,  who  had  my  affairs  in  charge  is  J.S.,  Esq., 

,  Ontario,  Canada." 

7.  The  said  testatrix  died  on  the  10th  January,  19  ; 
and  probate  of  the  said  last  mentioned  testamentary  paper 
was,  on  the  23rd  September,  19  ,  granted  by  the  Surrogate 
Court  of  the  County  of  ,  to  8.S.P.  and  A. P.,  of  the 
City  of                       ,  merchants. 

8.  The  testatrix's  son  C.E.P.,  her  father  Dr.  T.P.,  her 
dausrhter  A.C.,  her  only  grandchild,  daughter  of  said  A.C., 
and  her  son-in-law  J.A.C.,  all  predeceased  the  testatrix. 

9.  Your  petitioner  is  advised  that  the  testamentary  paper, 
signed  at  ,  is  effectual  as  a  will  of  personal  propei'ty, 
but  is  not  effectual  as  a  revocation  of  the  will  devising  the 
real  estate ;  and  the  devise  of  the  real  estate  being  upon  trust 
for  sale,  and  thus  operating  a  conversion  into  personalty, 
your  petitioner  is  in  doubt  as  to  the  proper  course  for  him  to 
pursue,  and  he  requests  to  be  advised  if  his  proper  course  is 
or  is  not: — 

1.  To  sell  the  real  estate  in  Ontario,  and  pay  the 
charges  made  thereon  by  the  said  will  and  codicil,  so 
far  as  the  same  yet  subsist,  and  divide  the  residue  in 
the  manner  pointed  out  by  the  will  devising  the  real 
estate. 

2.  Or  to  sell  the  real  estate  in  Ontario  and  pay  over 
the  proceeds  to  the  executors  under  the  said  testatrix's 
will  of  her  personal  estate,  to  be  by  them  applied  as 
directed  therein  by  the  testatrix. 

3.  Or  whether  by  reason  of  the  revocation  of  the 
will  made  in  Ontario  as  to  personalty  there  should  be 
any,  and  if  any,  what,  abatement  in  the  legacies 
thereby  bequeathed  and  charged  upon  the  testatrix's 

^  real  estate. 

Certificate  of  Counsel. 

In  my  opinion  the  case  above  stated  is  a  proper  one  for 
the  advice  of  a  Judge  of  the  High  Court  of  Justice  under  the 
Trustee  Act. 

W.F. 
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(5)   Proceedings  under  "The  Trustee  Eelief  Act/'  {a) 

1403 

In  the  Hiffh  Court  of  Justice.  Petition  for  a 

'^  person  to  con- 

In  the   master  of  the  trusts  of   an  indenture  dated  1st  vey  lands; 
November,  19     ,  made  between  R.K.  and  C.W.R.  his  TrSst'ef  died 
wife  of  the  first  part,  N.R.,  of  tlie  second  part,  and  seised  without 
S.B.  of  the  tliird  part.  ^°  ^«'^-    ^^^ 

And  in  the  matter  of  "  The  Trustee  Eelief  Act." 
{Formal  parts:  see  No.  1324.) 

1.  By  the  above  mentioned  indenture  dated  1st  November, 
19  ,  the  fee  simple  and  inheritance  of,  and  in  all  that  certain 
parcel  of  land  known  as  (describing  it,)  was  conveyed  unto, 
and  to  the  use  of  the  above  named  S.B.,  his  heirs,  and 
assigns,  in  trust  for  N.E.,  his  heirs  and  assigns. 

2.  Statement  of  the  death  and  intestacy  of  S.B.;  and 
grant  of  administration  of  his  personal  estate. 

3.  The  said  S.B.  was  illegitimate  and  never  married ;  and 
under  the  circumstances  aforesaid  died  intestate  as  to  trust 
estates,  and  without  an  heir. 

4.  Statement  of  the  devise  by  N.R.  of  the  said  lands  to 
the  petitioners  E.H.  and  M.H.  on  trust;  his  death;  probate  of 
his  will;  and  an  agreement  for  the  sale  by  them  of  the  said 
lands  to  the  co-petitioner  C.M^.S. 

5.  Your  petitioners  are  desirous  of  carrying  into  effect  the 
said  agreement,  but  by  reason  of  the  said  S.B.  having  died 
intestate  as  to  the  said  lands,  and  without  an  heir,  they  are 
unable  to  do  so  without  the  assistance  of  this  Honourable 
Court. 

Your  petitioners,  therefore,  humbly  pray : 

That  your  petitioner  E.H.   may  be  appointed  to 

^  convey  the  said  lands  comprised  in,  and  assured  by 
the  said  indenture  of  the  1st  November,  19  ,  for  all 
estate  and  interest,  of  the  late  said  S.B.  therein,  unto 
and  to  the  use  of  your  petitioner  C.W.S.,  or  to  such 
uses  and  in  such  manner  as  he  shall  direct, — or  that 
such  other  order  may  be  made  in  the  premises  as  to 
this  Honourable  Court  shall  seem  just. 
And  your  petitioners  will  ever  pray. 

(o)   R.  S.  O.  1897    c.  330  ' 

(ft)   SemUe.  the  petition  should  be    presented  in   Court:   see   Re 
Lash,  1  Ch.  R.  226. 
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(Formal  parts:  see  Nos.  1324  and  1402.) 
1404  ^  ^  ^ 

Petition  for     sheweth  as  follows : 

the  appoint- 

trusteesand  ^'  Statements  shewing  a  settlement  by  the  will  of  J.F., 

for  vesting       of  his  real  and  personal  estate  in  trust  for  th&  petitioner  S.W. 
order,  &o.,       fgj.  nfg     ^n]^    remainder    to    W.N.W.;  and  that  A.B.  and 

under  inistee  >,  t^    '  ,,  .    .         ,         ,  ,■  ,t  -n  t         ,   ±  ± 

Relief  Act,  \J.U.  were  the  surviving  trustees  of  the  will;  and  a  statement 
R.S.O.  c.  336.  qj:  fjiQ  particulars  of  the  real  and  personal  estate.  The  peti- 
tion should  also  state  why  it  is  found  difficult,  inexpedient  or 
impracticable  to  appoint  the  new  trustees  without  the  assist- 
ance of  the  Court:  see  R.  8.  0.  1897,  c.  129,Js.  4;  and  c.  336, 
s.  21. 

2,  The  said  CD.  has  refused  to  act  further  in  the  trusts 
of  the  said  will,  and  your  petitioners  are  desirous  that  some 
fit  and  proper  persons  should  be  appointed  in  his  stead,  and 
in  the  stead  of  the  said  W.R.  {deceased  trustee)  ;  but  inas- 
much as  the  said  will  does  not  contain  any  power  for  the 
appointment  of  new  trustees  thereof,  and  the  said  A.B.  re- 
fuses to  act  under  the  powers  conferred  by  section  4  of  the 
R.  S.  0.  1897,  c.  129,  it  has  become  necessary  to  apply  to  this 
Honourable  Court  for  that  purpose. 

6.  J.O.N.,  of  {residence  and  addition),  and  W.D.,  of,  &c., 
are  fit  and  proper  persons  to  be  appointed  such  trustees ;  and 
they  have  respectively  consented  and  agreed  to  be  so  appoint- 
ed trustees  under  the  said  will  jointly  with  the  said  A.B., 
and  to  act  as  such  trustees  of  the  said  will. 

Your  petitioners,  therefore,  humbly  pray  as  follows : 
1.  That  the  said  J.G.N,  and  W.D.  may  be  appoint- 
ed new  trustees  of  the  said  will  of  the  said  J.F.,  de- 
ceased, in  substitution  of  the  said  W.R.,  deceased,  and 
the  said  CD.,  who  has  refused  to  act  further  in  the 
trusts  thereof  jointly  with  the  said  A.B.,  and  that  the 
lands  remaining  subject  to  the  trusts  of  the  said  will 
may  be  vested  in  the  said  J.G.N,  and  W.D.  jointly 
with  the  said  A.B.  as  the  trustees  of  the  said  will, 
for  the  estate  by  the  said  will  devised  to  the  trustees 
thereof. 

[2.  That  the  right  to  call  for  a  transfer  of,  and  to 
transfer  the  stock  subject  to  the  trusts  of  the  will  of 
the  said  J.F.  may  be  vested  in  the  said  A.B.,  and  that 
he  may  be  directed  to  transfer  the  same  into  the  names 

(a)   This  petition  must  be  presented  in   Court :    see  Re  Lash,  1 
Ch.  R.  226 ;  R.  S.  O.  1897,  c.  336,  s.  21. 
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of  the  said  A.B.,  J.G.N.,  and  W.D.,  as  such  trustees 
as  aforesaid.] 

3.  That  the  right  to  sue  for  and  recover  any  chose 
in  action,  subject  to  the  trustsi  of  the  said  will,  or  any 
interest  in  respect  thereof,  may  be  vested  in  the  said 
A.B.,  J.G.N,  and  W.D.,  as  such  trustees  of  the  said 
will. 


Section  X. — Proceedings  for  Production  of  a  Cestui 
Que  Vie  (6). 

1405 

In  the  High  Court  of  Justice.  Notice  of 

°  motion  for 

In  the  matter  of  an  indenture  of  lease  dated  ,  ceT««r  we'it? 

19     ,  made  between  A.B.  of  the  one  part,  and  CD.  of  (I) 
the, other  part  (or  as  may  he). 

And  in  the  matter  of  the  Eevised  Statutes  of  On- 
tario, c.  330. 

(Formal  parts:  see  No.  1324.) 

The  petition  may  he  framed  from  the  affidavit  No.  1406,, 
the  prayer  may  he  as  follows :  The  petitioner  therefore  prays 
that  CD.,  of,  &c.,  may  be  ordered,  on  the  ,19  ,  to  produce 
and  shew  at  ,  in  the  coimty  of  F. :  between  the  hours 

of  eleven  in  the  forenoon,  and  one  in  the  afternoon  (or  as 
may  he)  :  according  to  the  provisions  of  the  above  mentioned 
Act:  to  the  said  A.B.  [or,  to  G.H.,  of,  &c.,  the  agent  of  the 
said  A.B.I,  L.M.,  N.O.,  and  P.Q.,  in  the  above  mentioned  in- 
denture dated,  &c.,  respectively  described,  or  some  or  one  of 
them. 


{Formal  parts:  see  No.  744.) 

t406 

1.  Shew  the  creation  of  the  life  estate;  as  thus:  By  an  Affidavit  in 
indenture  dated  the  day  of  ,  19     ,  and  made  ^"PPo-^t- 

between  A.B.  of  the  one  part,  and  CD.  of  the  other  part: 
being  the  indenture  mentioned  in  the  title  or  heading  of  this 

(b)  R.  S.  O.  1897,  c.  330,  ss.  16-19.  As  to  this  Act,  see  Dan. 
Pr.  clxxxii..  1843—1847,  1991;  Chambers  on  Infants,  162;  Co.  Litt. 
by  Harg.  57d.  n.  [2]  ;  Hubback,  181 ;  Seton,  521 ;  Woodfall,  9.  As  to 
the  course,  where  the  tenant  for  life,  or  cestui  que  vie,  is  abroad,  or, 
though  alive,  cannot  be  produced,  see  ss.  17,  19 ;  Dan.  Pr.  1845 — 1846. 

(c)  See  R.  S.  O.  1897,  c.  330,  s.  16;  Dan.  Pr.  1843,  1844.  For 
order  in  like  case,  see  Seton,  521,  No.  1. 
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affidavit:  certain  lands  therein  described,  situate  at  W.,  in 
the  Township  of  E.,  in  the  County  of  F.,  were  demised  by  the 
said  A.B.  to  tihe  said  CD.  for  and  during  the  lives  of  L.M., 
N.O.J  and  P.Q.J  therein  respectively  described,  and  the  life  of 
the  longest  liver  of  them. 

2.  Shew  the  applicant's  title  to  the  reversion;  as  thus: 
By  indenture  dated  the  day  of  ,  19  ,  made 
between  the  said  A.B.  of  the  ojie  part,  and  me,  the  deponent, 
of  the  other  part,  the  said  A.B.  granted  and  conveyed  to  me, 
my  heirs  and  assigns,  all  the  lands  comprised  in,  and  demised 
by,  the  said  indenture  of  lease,  but  subject  to  such  lease.  I 
am  now  entitled  to  the  reversion  of  the  said  lands,  expectant 
on  the  death  of  the  survivor*,  of  the  said  L.M.j  N.O.,  and  P.Q. 

3.  State  special  ground  for  the  application;  as  thus:  I 
have  good  cause  to  believe,  and  do  believe,  that  all  of  them, 
the  said  L.M.,  N.O.,  and  P.Q.,  are  dead ;  and  that  such  deaths 
are  concealed  by  the  said  CD.,  the  lessee,  and  present  tenant 
of  the  said  lands.     {Shew  grounds  of  belief.) 


{Formal  parts:  see  No.  400.) 
l4o7 

motion  for       ^^  ^^^^^  ^f  A.B.,  in  the  order,  dated,  &c.,  named,  that  CD., 
production  of  therein  named,  may  be  ordered  to  produce  L.M.,  N.O.,  and 
in  CoarTo'?'  P.^..  therein  also  named,  at  the  bar  of  this  Court  on  the 
default. '         day  of  J  19     ;  and  in  the  event  of  their  not  being  pro- 

duced, pursuant  to  the  order  to  be  made  on  this  application, 
that  the  said  L.M.,  N.O.,  and  P.Q.,  may  be  deemed  to  be  dead. 
And  take  notice  {&c.,  as  in  No.  400). 


140S 


{Formal  parts:  see  No.  744.) 


Affidavit  in  1,  Prove  service  of  the  order  to  produce:  see  No.  766. 

support. 

2.  Prove  attendance  there,  and  non-production;  as  thus: 
On  the  day  of  ,  19     ,  I  personally  attended 

and  waited  at  {place  appointed  for  production  of  cestui  que 
vie),  in  the  county  of  F.,  from  before  the  hour  of  eleven  of 
the  clock  in  the  forenoon,  till  after  the  hour  of  one  of  the 
clock  in  the  afternoon  of  that  day :  being  the  place  and  time 
appointed  by  the  said  order  of  the  day  of  ,  19     , 

for  the  production  by  the  said  CD.  to  me  of  L.M.,  N.O.,  and 
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P.Q.,  in' the  said  order  named,  or  some  or  one  of  them;  but 
the  said  CD.  did  not,  nor  did  any  person  on  his  behalf, 
attend  at  the  time  and  place  aforesaid,  and  produce  the  said 
L.M.,  N.O.,  and  F.Q.,  or  any  or  either  of  them;  nor  have  the 
said  L.M.,  N.O.,  and  P.Q.,  or  any  or  either  of  them,  been 
produced  to  me  since  the  date  of  the  said  order. 


Section  XI. — Peoceedings  eelating  to  Lunatics.  ,  ^    ^^    ,/ 

140v    ^ 

In  the  High  Court  of  Justice.  ^^^T^^ 

In  the  matter  of  A.B.,  a  supposed  lunatic.  ^  *""^*i^-    ^''^ 

To  the  Honourable  the  Judges  of  the  High  Court  of  Justice. 

The  humble  petition  of  C.B.,  of,  &c.,  and  B.D.,  of,  &c., 
Sheweth : 

1.  That  A.B.,  formerly  of,  &c.,  but  now  of,  &c.,  now  is 
and  has  for  eleven  years  past  been  so  deprived  of  his  reason 
and  understanding,  that  he  is  rendered  altogether  unfit  and 
unable  to  govern  himself  or  to  manage  his  affairs,  as  by  the 
affidavits  filed  in  support  of  this  petition  appears. 

2.  That  the  said  A.B.  is  entitled  to  the  following  lands 
and  premises  in  fee  simple,  viz.  {describe  lands),  which  are 
of  the  value  of  $  ,  and  which  have  been  and  now  are 
rented  for  an  aggregate  annual  rental  of  $  [or,  the  said 
lands  are  wholly  unproductive]  (or  us  may  he),  and  he  is  also 
possessed  of  personal  estate  consisting  of  (shortly  describe 
it),  which  is  of  the  aggregate  value  of  $  ,  and  from 
which  an  annual  income  of  $           is  derived  (or  as  may  be). 

3.  The  said  A.B.  is  now  of  the  age  of  years,  and 
has  never  been  married. 

4.  From  the  day  of  until  the  day  of 

,  the  said  A.B.  resided  with  and  under  the  care  of 
,  but  on  or  about  the  said  last  mentioned  day  he  was 
removed  to  the  Asylum  for  the  Insane  at  Toronto,  where  he 
has  ever  since  continued  to  reside,  and  now  is  residing  (&). 

(a)  A  petition  for  a  declaration  of  lunacy  must  be  presented  to 
a  Judge  in  Chambers.     Con.  Rule  42. 

(6)  Where  the  lunatic  is  detained  in  any  public  asylum  for  the  in- 
sane, or  in  any  gaol  which  is  under  the  authority  of  the  Provincial 
Government,  the  Inspector  of  Prisons  and  Public  Charities  is  ex  offlcio 
his  committee  for  certain  purposes  until  another  is  appointed,  and  the 
petition  should  be  served  upon  him :  see  R.  S.  O.  1897,  c  317. 
ss.  53-65. 
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5.  Your  petitioner  C.B.  is  a  brother  of  the  said  A.B., 
and  your  petitioner  R.D.  is  a  son  of  W.D.,  formerly  W.B., 
now  deceased,  who  was  a  sister  of  tha  said  A.B.,  and  the  said 
A.B.  has  no  other  relatives  resident   in  this  Province. 

6.  Your  petitioners  submit  that  it  is  necessary  and  for  the 
interest  of  the  said  A.B.  that  some  fit  and  proper  person 
should  be  appointed  committee  of  the  person  and  estate  of 
the  said  A.B. 

Your  petitioners  therefore  pray: 

1.  That  the  said  A.B.  may  be  declared  to  be  a 
lunatic. 

2.  That  some  fit  and  proper  person  may  be  appoint- 
ed committee  of  the  person  and  estate  of  the  said  A.B. 

3.  That  your  petitioners  may  be  paid  their  costs  of 
this  matter  out  of  the  estate  of  the  said  A.B. 

4.  That  all  proper  directions  may  be  given,  and  that 
your  petitioners  may  have  such  further  and  other  relief 
as  may  seem  just. 

And  your  petitioners  will  ever  pray,  &c. 


1410 

Petition  by 
creditors  to 
declare  a  per- 
son a  lunatic, 
and  for  ap- 
pointment of 
committee. 


[Formal  parts:  see  No.  1409.) 

1.  That  the  said  A.B.  (the  supposed  lunatic),  for  several 
years  last  past  carried  on  the  business  of  a  merchant  in  the 
Town  of 

2.  In  the  course  of  his  dealings  he  became  indebted  unto 
your  petitioner  CD.  in  the  sum  of  $  ,  and  to  your  peti- 
tioner E.F.  in  the  sum  of  $ 

3.  The  said  A.B.  hath  of  late  become  so  deranged  in  his 
mind  as  to  be  totally  incapable  of  managing  his  affairs,  as  by 
the  affidaivits  filed  in  support  of  this  petition  appears ;  and  his 
friends,  to  ensure  his.  safety  as  well  as  that  of  others,  have 
been  under  the  necessity  of  putting  him  in  a  place  of  confine- 
ment, and  have  incurred  considerable  expenses  in  having 
proper  care  taken  of  his  person,  and  as  far  as  in  them  lies  of 
his  property. 

4.  That  the  affairs  and  concerns  of  the  said  AB.  must 
necessarily  be  entirely  ruined,  and  all  his  adventures  and 
engagements  rendered  unproductive  of  any  benefit  to  himself 
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or  your  petitioners,  or  others  his  creditors,  unless  some  per- 
son or  persona  properly  qualified  be  legally  appointed  to  man- 
age and  conduct  and  superintend  them. 

5.  That  the  family  and  relatives  of  the  said  A.B.  live  in 
England,  and  none  of  them  live  or  reside  in  the  Province  of 
Ontario. 

6.  That  some  of  the  creditors  of  the  said  A.B.,  since  his 
lunacy,  have  commenced  legal  proceedings  against  the  said 
A.B.,  and  are  endeavouring  to  obtain  priority  in  payment  of 
their  debts. 

1.  Your  petitioners,  therefore,  as  well  on  behalf  of 
themselves  as  of  others  the  creditors  of  the  said  A.B., 
pray  that  the  said'  A.B.  may  be  declared  to  be  a  lunatic. 

2.  That  some  fit  and  proper  person  may  be  appoint- 
ed committee  of  the  person  and  estate  of  the  said 
A.B. 

3.  That  the  claims  of  your  petitioners  and  of  the 
other  creditors  of  the  said  A.B.  may  be  ascertained, 
and  that  proper  provision  may  be  made  for  payment 
of  the  same  out  of  the  estate  of  the  said  A.B. 

4.  That  your  petitioners  may  be  paid  their  costs  of 
this  matter  out  of  the  estate  of  the  said  A.B. 

5.  That  all  proper  directions  may  be  given,  and  that 
your  petitioners  may  have  such  further  and  other 
relief  as  may  seem  just. 

And  your  petitioners  will  ever  pray,  &c. 


V 


1411 

In  the  High  Court  of  Justice.  Affidavit  in 

support  of 

In  the  matter  of  A.B.,  a  supposed  lunatic.  petition  for 

■^  ^  declaration  of 

I,  CD.,  of  the  City  of  ,  doctor  of  medicine,  physi-  ^"°^y- 

cian  to  the  Asylum  for  the  Insane  at  Toronto,  make  oath  and 
say: 

1.  I  have  since  the  year  19  ,  been  in  the  habit  of  attend- 
ing on  the  above  named  A.B.,  formerly  of  ,  who  has 
been  ever  since  the  said  year  and  now  is  a  patient  residing  in 
the  said  Asylum. 

2.  I  have  always  considered  him  a  person  of  weak  intellect 
and  erroneous  judgment,  incapable  of  conducting  his  own 
affairs,  and  if  at  liberty,  liable  to  offend  public  decorum. 
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3.  The  said  A.B.  has  a  high  opinion  of  himself  as  an 
author,  and  sets  great  value  upon  two  manuscripts  of  his,  one 
of  which  is  a  life  of  the  Keverend  J.W.,  transcribed  by  him- 
self from  the  printed  work;  the  other,  which  he  calls  an 
original  work,  on  things  natural  and  spiritual,  consists  also 
of  a  considerable  number  of  detached  sentences  transcribed 
from  books  which  have  accidentally  fallen  in  his  way. 

4.  He  asserts,  &c.  (set  out  specifically  other  instances  of 
mental  aberration), 

5.  He  has  likewise  many  other  aberrations  of  intellect, 
which  are  someAvhat  difficult  to  describe,  but  are  sufficiently 
marked  in  his  conduct,  and  which  leave  no  doubt  in  my  mind 
that  the  said  A.B.  is  a  lunatic,  and  wholly  unfit  for  the 
government  of  himself  and  his  affairs. 

6.  That  I  saw  the  said  A.B.  at  the  said  Asylum  on  the 

day  of  instant,  and  found  that  he  was  still 

subject  to  tlhe  mental  hallucinations  which  I  have  hereinbefore 
described,  and  I  am  of  opinion  that  his  lunacy  is  incurable. 


/  (Formal  parts:  see  Nos.  1411  and  744.) 

^       1412 

Another  form.        I,  E.F.,  of,  &c.,  doctor  of  medicine,  make  oath  and  say : 

1.  On  the  day  of  instant,  I  did,  at  the 
request  of,  &c.,  visit  the  above  named  A.B._  at  the  house  of 

,  situate,  &c.,  for  the  purpose  ot  ascertaining  the- 
state  of  mind  of  the  said  A.B. 

2.  That  I  then  and  there  examined  the  said  A.B.,  and 
from  my  examination  I  am  decidedly  of  opinion  that  the  said 
A.B.  is  of  unsound  mind,  and  wholly  incapable  of  the  manage- 
ment of  himself  or  his  affairs,  or  of  the  care  of  property. 

3.  I  further  say  that  I  formed  such  opinion  as  well  from 
[here  give  specific  instances  of  mental  aberration,  within  the 
deponent's  knowledge,  e.g.,  the  aaid  A.B.'s  extreme  defect  of 
memory  and  understanding  evident;  to  me,  and  his  want  of  all 
power  of  continued  attention,  as  also  from  the  said  A.B.'s 
eagerly  addressing  himself  to  all  appearance  in  whispers  to 
some  painted  figures  and  portraits  hung  in  the  room,  and 
I  say  that  the  said  A.B.'s  manner  in  so  doing  was,  in  my 
judgment,  very  different  from  mere  eccentricity  of  character, 
and  altogether  inconsistent  with  rationality  or  soundness  of 
understanding.] 
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(Formal  parts:  see  Nos.  1411  and  714.) 

1413 

1.  I  have  for  twelve  years  last  past  been  well  acquainted  Another  form, 
and  in  habits  of  intimacy  with  the  above  named  A.B.,  and 

during  that  period  have  been  his  medical  attendant,  and  have 
often  attended  him  in  that  capacity,  and  in  that  capacity  I 
have  seen  him  and  conversed  with  him  on  the         day  of 
and  day  of 

2.  I  lately  observed  that  although  the  general  bodily 
health  of  the  said  A.B.  continues  good,  yet  that  his  mental 
faculties  are  very  obviously  impaired,  and  that  such  mental 
imbecility  has  more  particularly  increased  during  the 
last  ten  weeks,  as  was  apparent  from  the  incoherency  of  his 
common  conversation  with  me  on  the  day  of  ,  and 
from  his  signing  an  instrument  which  I  presented  to  him  re- 
lating to  his  property  and  affairs,  which  no  person  in  his 
proper  senses  would  consent  to  do. 

3.  The  said  4.5.  is  of  years  of  age,  or  thereabout,  and 
I  am  satisfied  that  he  will  not  recover  his  former  mental 
faculties,  and  he  is  now  entirely  incapacitated,  by  reason  of 
his  mental  imbecility,  for  taking  care  of  himself  or  his 
property. 


(Formal  parts:  see  Nos.  1411  and  744.) 

1414 

1.  The  said  A.B.  is  in  so  imbecile  a  state  of  mind  as  to  Another  form. 
be  totally  inattentive  to  the  natural  evacuations  from  his  body, 

and  is  entirely  incapable  of  assisting  himself  in  those  respects 
or  in  dressing  himself,  or  being  useful  to  himself  in  any  way 
whatever. 

2.  He  conceives  and  declares  poison  to  be  mixed  with  all 
his  food  and  medicine,  which  he  therefore  constantly  refuses 
to  take;  and  he  is  constantly  talking  in  appearance  to  him- 
self or  to  some  invisible  being,  and  often  gives  orders  alovid, 
as  if  commanding  an  army  or  a  fleet,  in  a  way  and  utterance 
unconnected  and  unintelligible. 

3.  I  further  say  that,  from  these  circumstances,  and  from 
the  said  A.B.'s  want  of  power  to  confine  or  give  his  attention 
to  any  rational  subject,  and  his  whole  demeanour  generally,  I 
am  convinced  that  the  said  A.B.  is  and  has  been,  during  the 
last  eighteen  months,  during  all  which  time  I  have  been  in 
the  habit  of  seeing  and  conversing  with  him  constantly,  of 

F— 53 
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unsound  mind  and  understanding,  and  altogether  unfit  for 
and  incapable  of  the  management  of  himself  and  his  estate 
and  affairs. 


(Formal  parts:  see  Nos.  1411  and  744.') 
.     1415  ^  ^  ^ 

rl^Stltl'resfd-         ^-  "^^^^  ^^^  above  named  A.B.,  is  the  only  brother  of  my 
ing  with  luna-  late  mother,  M.C.,  deceased,  who  was  his  only  sister. 

tic,  as  to  his 

lunacy,  and  as        2.  That  the  said  A.B.   is  a  bachelor,  and  I  and  my  sisters 

j^rty.^e.        ^'^-  ^^^  M.C.,  spinsters,  are  the  only  children  of  the  said 

M.C.,  and  the  only  next  of  kin  of  the  said  A.B.,  both  the 

father  and  mother  of  the  said  A.B.  have  been  dead  many  years 

past. 

3.  I  have  for  several  years  past  been  acquainted  and 
conversant  with  the  whole  of  the  estates  and  property 
of  my  uncle  the  said  A.B.,  and  in  the  Schedule  to  this 
my  affidavit.  I  have  set  forth  an  account  thereof,  and 
of  the  persons  who  occupy  the  same,  the  rents  whereof  accord- 
ing to  my  computation,  which  I  believe  to  be  correct,  amount 
in  the  whole  to  the  annual  sum  of  $  subject  to  deduc- 
tions for  taxes. 

4.  I  further  say  that  the  said  A.B.  is  also'cntitled  to  {Jiere 
specify  the  personal  property  shortly)  which  is  I  believe  of 
the  aggregate  value  of  $  ,  and  from  which  an  annual 
income  of  $               is  derived. 

5.  I  have  resided  with  my  uncle  the  said  A.B.,  for  the 
last  nine  months,  and  I  have  lately  applied  to  the  tenants 
of  his  real  estates  for  payment  of  their  rents,  but  they  have 
refused  alleging  that  by  reason  of  the  state  of  mind  of  the 
said  A.B.,  they  cannot  be  compelled  to  pay  their  rents  toi  any 
person,  nor  can  they  be  turned  out  of  possession  of  the 
property. 

6.  I  am  unable  to  maintain  the  said  A.B.  without  being 
paid  some  portion  of  the  annual  income  due  and  owing  to  the 
said  A.B. 

7.  I  am  willing  to  act  as  the  committee  of  the  person  and 
estate  of  the  said  A.B.  in  case  this  Honourable  Court  shall  see 
fit  to  appoint  me. 
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1416 

In  the  High  Court  of  Justice.  SS'sTp'r- 

„  ^  „  intendent  of 

day,  the  day  oi  19     •      Asylum  to 

produce luna- 

{Style  of  matter:  see  No.  1409.)  tic  in  Court, 

Whereas  a  petition  has  been  presented  to  tliis  Court  on 
behalf  of  E.A.  and  others,  praying,  among  other  things,  that 
the  above  named  may  be  declared  a  lunatic.     And 

whereas  the  hearing  of  the  said  petition  has  been  adjourned, 
before  me  the  Hon.  a  Justice  of  the  High  Court  of 

Justice  (or  as  may  he),  until  to-morrow  the  day  of 

next  at  Osgoode  Hall  in  the  City  of  Toronto,  and  it  is     ' 
expedient  that  the  said  should  be  enabled  to  be  present 

at  the  hearing  of  the  netition  and  the  examination  of  wit- 
nesses then  tp  take  place,  if  he  can  do  so  without  injury  to 
himself  or  others,  and  whereas  it  has  been  made  to  appear  to 
me  that  the  said  is  now  an  inmate  of  the  Asylum  for 

the  Insane  at  and  in  the  custody  of  you  as  superin- 

tendent of  the  said  Asylum.  These  are  therefore  to  will  and 
require  you  to  produce  the  said  before  me  at  Osgoode 

Hall  in  the  City  of  Toronto  on  Friday  the  day  of 

next,  at  the  hour  of  11  o'clock  in  the  forenoon,  there  to  be 
examined  touching  the  matter  of  the  said  petition,  and  to  be 
present  at  the  hearing  thereof,  provided  the  said  can  be 

so  produced  without  injury  to  himself  or  others,  and  you  are 
to  give  him  notice  accordingly. 

(Signature  of  Judge.) 
To  Medical  Superintendent  of  the  Asylum  for  the  Insane  at 


(Formal  parts:  see  Nos.  1411  and  744.) 

141'7 

1.  I  am  well  acquainted  with  C.B.,  of  &c.,  ,  and^£fj*°f^. 
have  been  so  for               years  past.  posed  com- 

mittee.     (a) 

2.  The  said  C.B.  is  a  person  of  good  character  and  of 
steady,  sober  and  industrious  habits,  and  bears  the  character 
of  being  andi  is  in  fact  as  I  verily  believe,  an  upright  honour- 
able man. 


(o)  Affidavits  of  this  kind  should  be  framed  with  regard  to  the 
duties  the  proposed  committee  will  be  called  on  to  perform,  and  as  far 
as  practicable  should  be  made  by  persons  of  known  standing  and 
respectability. 
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3.  The  said  C.B.  is  shrewd  and  capable  in  the  transaction 
of  business,  and  I  believe  he  is  in  every  way  a  lit  and  proper 
person  to  have  the  care  and  management  of  the  person  and 
property  of  the  above  named  A.B. 

4.  The  said  C.B.  is  accustomed  to  the  management  of  a 
farm  and  I  believe  if  the  management  of  the  said  A.B. 's  farm 
is  committed  to  him  he  will  work  it  to  the  best  advantage  for 
the  said  A.B. 


1418 

proposedTcGin-  ^^  the  High  Court  of  Justice. 


mittpe. 


In  the  matter  of  A.B.  a  supposed  lunatic. 

I,  C.B.  of  &c.,  ,  am  willing  and  do  hereby  consent 

to  act  as  the  committee  of  the  person  and  estate  {or  as  may 
he)  of  the  above  named  A.B.,  if  this  Honourable  Court  shall 
see  fit  to  appoint  me. 

Dated,  &c. 

(Signature.) 
Witness. 

To  he  verified  hy  affidavit. 


1419 

Certificate  of         I  declare  the  within  named  A.B.  to  be  a  lunatic. 

judge  to  be 

indorsed  on       Dated,  &C. 

petition.  -y  y 

J. 


1430 

Order  declar-    j^  ^^IQ  High  Court  of  Justice. 
ing  lunacy  and  .  » 

appointing  /  -p    .     x 

committee.  \uaie.} 

The  Hon.  Mr.  Justice 
In  Chambers. 

In  the  matter  of  A.B.,  a  lunatic. 

Upon  the  petition  of  C.B.  of  &c.  ,  presented  this 

day,  and  upon  hearing  read  the  said  petition  and  the  affidayits 
of,  &c.,  and  upon  hearing  what  was  alleged  by  the  solicitor 
for  the  said  petitioner. 

1.  It  is  hereby  declared  that  the  said  A.B.  is  a  lunatic. 
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2.  And  it  is  ordered  that  CD.,  of  &c.  ,  be  and  he 
is  hereby  appointed  committee  of  the  person  [and  estate]  of 
the  said  A.B.,  he  first  giving  security  to  the  satisfaction  of 
the  [Local  Master  of  the  Supreme  Court  at  ]  in  the 
sum  of  $  ,  before  he  shall  in  anywise  intermeddle  with  the 
estate  of  the  said  lunatic,  [or,  that  it  be  referred  to  the 
Local  Master  of  the  Supreme  Court  at  ,  to  appoint 
some  fit  and  proper  person  or  persons,  to  be  committee  of 
the  person  [and  estate]  of  the  said  A.B.,  such  committee 
first  giving  security,  &c.,  as  above.'] 

3.  And  it  is  further  ordered  that  the  said  committee 
[when  appointed]  do  once  in  each,  year  or  oftener  if  required, 
make  a  just  and  true  account  before  the  said  Master,  of 
his  dealings  with  the  said  estate,  and  do  also,  from  time  to 
time,  pay  into  Court  to  the  credit  of  this  matter,  subject  to 
further  order,  the  balances  which  may  be  found  to  be  in  his 
hands  upon  the  footing  of  such  accounts. 

4.  And  it  is  further  ordered  that  the  said  committee 
do  propound  and  report  a  scheme  for  the  management  of  the 
estate  of  the  said  lunatic  and  for  the  maintenance  of  the 
said  lunatic  [and  his  family]. 

5.  And  it  is  further  ordered  that  the  costs  of  the  said 
petitioner  in  this  matter  be  taxed  as  between  solicitor  and 
client,  and  paid  out  of  the  estate  of  the  said  lunatic. 


1431 

Know    all   men   by   these   presents,   that   we,    C.B.,    of  Bond  by  com- 
&c.,  E.F.,  of,  &c.,  and  G.H.,  of,  &c.,  are  jointly  and  severally  ^'^^^^  i^^^; 
held  and  firmly  bound  unto  the  Accountant  of  the  Supreme  tic.  (a) 
Court  of  Judicature  for  Ontario,  his  successors  in  office  (&)" 
and  assigns  in  the  penal  sum  of  $         {double  the  amount 
of  the  personal  estate  and  of  the  annual  rents  and  profits  of 
the  real  estate),  to  be  paid  to  the  said  Accountant,  his  succes- 
sors in  office  or  assigns,  or  his  or  their  certain  attorney  or 
attorneys,  for  which  payment  well  and  truly  to  be  made, 
we,  and  each  of  us  by  himself,  do  bind  ourselves,  our  and 
each  of  our  heirs,  executors  and  administrators  firmly  by 
these  presents,  sealed  with  our  seals  and  dated  this 
day  of,  &c. 

(a)  To  be  filed  in  the  oflBce  of  the  Accountant  of  the  Supreme 
Court:  see  R.  S.  O.  1897  c.  65,  s.  10  (4). 

(b)  See  R.   S.  O.  1897    c.  51,  s.  159,  and  c.  65,   s.  10  (4),  and 
Rule  66. 
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Whereas,  by  an  order  made  by  the  High  Court  of  Jus- 
tice for  Ontario,  dated  the  day  of,  &c.,  and  made  "  In 
the  matter  of  A.B.,  a  lunatic,"  it  is  declared  that  the  said 
A.B.  is  a  lunatic,  and  it  is  by  the  said  order  referred  to  the 
Local  Master  of  the  Supreme  Court  of  Judicature  at  ,  to 
appoint  some  fit  and  proper  person  committee  of  the  person 
and  estate  of  the  said  A.B.,  upon  such  person  giving  security 
to  the  satisfaction  of  the  said  Master  before  he  should  inter- 
meddle with  the  estate  of  the  said  A.B.  (Where  the  order  de- 
claring the  lunacy  also  appoints  the  committee  this  recital 
must  he  varied  accordingly.)  And  whereas  the  said  Master 
hath  approved  of  the  above  bounden  E.F.  and  G.H.  as  sureties 
for  the  said  CB.,  and  hath  also  approved  of  the  above  written 
obligation,  with  the  underwritten  condition  as  a  proper  secur- 
ity to  be  entered  into  by  the  said  C.B.,  E.F.  and  G.H.,  pur- 
suant to  the  said  order,  and  the  Statute  in  that  behalf,  and  in 
testimony  thereof  hath  signed  an  allowance  in  the  margin 
hereof. 

Now,  the  condition  of  the  above-written  obligation  is 
such  that  if  the  above  bounden  C.B.  do  and  shall  once  in  each 
year,  or  oftener  if  thereunto  required  by  the  said  Court, 
duly  account  for  all  and  every  the  sum  and  sums  of  money 
which  he  shall  receive  on  account  of  the  rents  and  profits 
of  the  real  estate,  and  in  respect  of  the  personal  estate  of 
the  said  A.B.,  and  do  and  shall  truly  pay  the  balances  which 
shall  from  time  to  time  be  certified  to  be  due  from  him  at 
such  times  as  may  be  directed,  and  do  within  six  months 
after  his  appointment  as  such  committee,  file  in  the  office  of 
the  said  Master  {or  of  such  officer  as  may  he  appointed  for 
that  purpose)  (a)  a.  true  inventory,  verified  bv  the  oath  of  the 
said  C.B.,  of  the  whole  real  and  personal  estate  of  the  said 
lunatic,  stating  the  income  and  profits  thereof,  and  set- 
ting forth  the  debts,  credits  and  effects  of  the  said  lunatic, 
as  far  as  the  same  shall  have  come  to  the  knowledge  of  the 
said  C.B. ;  and  in  case  any  property  of  the  said  lunatic  shall 
be  discovered  by  the  said  C.B.  after  the  filing  of  such  inven- 
tory, if  the  said  C.B.  shall  file  in  the  office  of  the  said  Master 
(or  such  officer  as  may  he  appointed  for  that  purpose)  (h),  a 
true  account  of  the  same,  verified  by  the  oath  of  the  said  C.B., 
from  time  to  time,  as  the  same  shall  be  discovered ;  and  if  the 
said  C.B.  shall  be  careful  to  see  the  houses,  buildings  and 
structures  of  the  said  lunatic  to  be  well  and  sufficiently  re- 
paired, and  so  kept  and  maintained  so  long  as  he  shall  be  com- 

(o)    See  R.  S.  O.  1897,  c.  65,  s.  10  (1). 
(6)    76.  s.  10  (2). 
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mittee  of  the  said  lunatic's  estate,  and  shall  carefully  preserve 
and  keep  all  the  deeds,  evidences  and  writings  touching  the 
real  and  personal  estate  of  the  said  lunatic  as  now  are  or  here- 
after shall  come  to  his  hands,  custody  or  possession  [and  shall 
provide  for  the  person  of  the  said  lunatic  and  for  his  safety 
(c)],  and  shall  not  alienate  his  interest  in  the  custody  of  the 
[person  and  (c)]  estate  of  the  said  lunatic,  and  shall  in  all 
things  observe  and  perform  the  orders  and  directions  of  the 
said  Court  touching  or  concerning  the  [person  and  (c)  ]  estate 
of  the  said  lunatic,  and  in  all  things  demean  himself  as  a  care- 
ful and  faithful  committee  of  the  [person  and  (c)]  estate 
of  the  said  lunatic,  then  the  above  obligation  shall  be  void, 
otherwise  the  same  shall  be  and  remain  in  full  force  and 
virtue. 

Signed,  sealed  and  delivered    | 
in  presence  of  f 

Allowed. 

{Signature  of  Master.)  Allowance  in 

the  margin. 


Affidavits  proving  the  due  execution  of  the  bond  by  the 
obligors,  and  affidavits  of  justiffcation  by  the  sureties  must 
accompany.     (For  Forms,  see  Nos.  1187,  and  1188.) 


(Formal  parts:  as  in  No.  902.) 

^  1422 

1.  Upon  the  petition  of  W.M.  above  named,  of  the        of  ^^^.^^  ^"p®'^- 
in  the  County  of  presented  this  day  order.     °*°^ 

upon  hearing  read  ithe  said  petition,  and  an  order  made  on 
the  day  of  A.D.  19       ,  whereby  the  said  W.M. 

was  declared  a  lunatic,  and  it  was  referred  to  the  Master 
of  the  Supreme  Court  of  Judicature  at  to  appoint  a  fit 

and  proper  person  committee  of  his  person  and  estate,  and  it 
appearing  that  one  A.J.M.  was  appointed  committee  in  pur- 
suance of  said  order  and  upon  hearing  read  the  afl&davits  of 

and  upon  hearing  counsel  for  the  petitioner  and  the  , 

said  committee  A.J.M. 

2.  It  is  ordered  that  the  said  order  of  the  day  of 
A.D.  19       ,  be  and  the  same  is  hereby  superseded  and  the 

(c)  Omit  these  words  where  the  person    appointed  committee  of 
the  estate  is  not  also  committee  of  the  person. 
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said  W.M.  is  hereby  restored  to  the  govemment  of  himself 
and  his  property. 

3.  And  it  is  further  ordered  that  the  said  A.J.M.  do  ac- 
count to  the  said  W.M.  for  his  dealings  with  the  estate  of  the 
said  W.M.  as  committee  as  aforesaid,  and  that  he  do  pass  his 
accounts  before  the  said  Master  to  whom  the  matter  is 
hereby  referred  for  that  purpose. 

4.  And  it  is  further  ordered  that  upon  said  A.J.M.  pass- 
ing his  accounts  as  aforesaid  and  upon  paying  to  the  said 
W.M.  what  the  said  Master  shall  find  due  by  him  to  the  said 
W.M.,  the  said  A.J.M.  be  discharged  from  his  said  committee- 
ship, and  the  bond  given  by  him  as  such  committee  be  deliv- 
ered up  for  cancellation. 

5.  And  it  is  further  ordered  that  the  costs  of  the  said 
A.J.M.  of  and  incidental  to  his  dealings  with  the  estate  of 
the  said  W.M.,  and  of  this  application  and  the  reference  here- 
by directed  be  taxed  as  between  solicitor  and  client  and  paid 
by  the  said  W.M. 


CHAPTEE  XX. 

PEOCEEDIIs[GS  UNDEE  "THE  SETTLED  ESTATES 
ACT."  (a) 

Title  of  Petition  and  other  Proceedings.    (Rule  673.) 

In  the  High  Court  of  Justice.  JiJfi^  ^^^P^'j, 

In  the  matter  of  the  estates  settled  by  A.B.   [orA.B  and 
others]  by  will  dated  [or  deed  dated        ]  consisting  of 

certain  lands  or  messuages  or  tenements  in  the  of 

in  the  Coimty  of 

And  in  the  matter  of  The  Settled  Estates  Act. 


{Title  as  in  No.  1423.) 

To  the  Honourable  the  Judges  of  the  High  Court  of  Justice :  J^'Ji*^^"^^"*^^"* 

The  humble  petition  of  A.B.  of  the  in  the  County  s^g'a  71.  ^' 

of  gentleman,  and  {give  names  of  petitioners)  humbly 

sheweth : 

1.  One  X.Y.,  late  of  the  in  the  County  of  , 
now  deceased,  was  in  his  lifetime,  and  at  the  time  of  his 
death  well  and  equitably  seised  of  an  estate  in  fee  simple 
in  possession  to  his  own  use  of  and  in  all  and  singular 

{describe  the  property). 

2.  The  said  X.Y.  departed  this  life  having  duly  made  and 
published  his  last  will  and  testament  in  writing  in  manner 
required  by  law  for  the  passing  of  real  estate,  bearing  date 
the  day  of  whereby  he  devised  the  said  lands  in 
the  words  and  figures  following  {give  words  of  devising 
clause  of  will) . 

3.  The  petitioner  A.B.  is  the  A.B.  mentioned  in  the 
said  devise  and  {give  particulars  of  family,  &c.). 

4.  The  said  lands  and  premises  were  built  upon  many 
years  ago,  and  the  buildings  have  never  been  removed  and 


(a)   R.  S.  O.  1897  c.  71. 

(&)   Con.  Rules,  1897   Form  191. 
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are  now  old  fashioned,  and  not  such  as  to  be  in  keeping  with 
the  buildings  in  the  neighbourhood  (&c.,  &c.,  give  particu- 
lars) . 

5.  The  petitioners  and  the  other  persons  interested  have 
no  means  whatever  of  removing  the  said  buildings  or  of 
erecting  suitable  buildings  upon  the  said  lands  so  as  to  ensure 
the  said  lands  being  p'oductive  in  case  the  same  fall  into 
possession  of  the  said  petitioners  upon  the  death -of  the  said 
A.B.,  as  well  as  to  make  the  same  remunerative  during  his 
lifetime. 

6.  The  infant  children  of  the  petitioner  A.B.  reside 
with  and  are  being  supported  and  maintained  by  the  said 
A.B.  out  of  the  rents  and  profits  of  the  said  lands  and  prem- 
ises, and  he  has  not  any  means  of  any  consequence  either  for 
the  support  and  maintenance  of  them  or  of  himself  and  wife 
beyond  the  income  from  the  said  lands. 

7.  The  petitioners  are  desirous  that  the  said  property 
should  be  (set  out  what  is  desired  to  he  done). 

8.  The  only  persons  other  than  the  petitioners  who  are 
interested  in  the  said  lands  are  the  infant  children  of  the 
petitioner  A.B.  above  named,  that  is  to  say :  (name  children), 
and  the  petitioners  submit  that  it  is  for  the  best  interests 
of  all  parties  interested  that  the  said  property  should  be 
[leased,  &c.] 

9.  The  petitioners  aver  that  if  the  said  property  is  not 
dealt  with  as  proposed  in  this  petition  the  same  will  become 
depreciated  in  value  in  respect  of  the  buildings  upon  the 
same  and  that  the  increased  productive  value  thereof  which 
can  be  obtained  by  leasing  the  same  will  be  lost  to  the  parties 
interested. 

10.  No  application  to  the  Legislature  has  at  any  time 
been  made  or  refused  for  the  purpose  of  leasing  the  said 
settled  estate  or  dealing  with  the  same  in  anyway  (or  as 
the  case  may  he). 

The  petitioners  therefore  pray,  &c.,  &c. 
(State  briefly  relief  sought.) 


Notice  to  he  indorsed  on  petition. 

This  petition  is  filed  by  Messrs.  of  No.  Street, 

in  the  City  of  in  the  County  of  , 

solicitors  for  the  within  named  petitioners  on  whom  all  orders 
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of  the  Court  or  of  a  Judge  in  Chambers  or  notice  relating 
to  the  subject  of  this  petition  may  be  served  at  their  office 
aforesaid. 


Notice  Pursuant  to  Section  25  of  the  Act.     (Rule  974.) 

(Title  same  as  Petition,  Form  1423.)  _ 

^  ^  1436 

Take  notice  that  (name  petitioners  and  their  address,  as  in  Notice  piir- 
the  petition)  have  filed  in  the  Central  Office  at  Osgoode  Hall,  o.  c.  71.  s.  25.' 
Toronto,  a  petition  in  the  above  matters  praving  that  (as  in  («) 
petition,  and  describing  the  lands,  messuages  or  tenements  as 
in  the  petition),  and  it  is  intended  to  apply  to  the  said  Court 
for  an  order  in  accordance  with  such  prayer,  and  you  are 
(severally)  hereby  required  to  file  a  notification  in  the  said 
Central  Office  at  Osgoode  Hall,  Toronto,  in  writing,  within 
14  days  after  the  service  hereof,  whether  you  assent  to  or  dis- 
sent from  such  application,  or  submit  your  rights  or  interests 
so  far  as  they  may  be  affected  by  such  application,  to  be  dealt 
with  by  the  Court,  and  a  copy  of  such  notification  is  to  be  de- 
livered to  the  petitioners'  solicitors  or  left  for  them  at  the 
address  specified  at  the  foot  hereof,  and  may  be  so  delivered 
by  transmitting  the  same  to  them  by  post  at  such  address. 

If  no  notification  shall  be  so  filed  and  delivered  within  the 
time  above  limited  you  will  be  deemed  to  have  submitted  your 
rights  and  interests  to  be  dealt  with  by  the  Court,  and  the 
Court  may  thereupon  make  such  order  as  it  shall  see  fit  with- 
out further  notice  to  you. 

In  the  event  of  vour  dissenting  from  such  application  and 
desiring  to  be  heard  in  opposition  to  the  application,  you  are 
by  your  notification  to  require  notice  to  be  given  to  or  left 
for  you  or  your  solicitor  at  a  place  (specifying  it)  within  two 
miles  of  the  said  Central  Office  within  days  of  the  day 

on  which  the  petition  is  fixed  for  hearing. 

You  or  your  solicitor  can,  upon  reasonable  notice  to  the 
under  named,  A.B.,  inspect  and  peruse  a  copy  of  the  petition 
without  payment  of  any  fee,  and  you  are  entitled  at  your 
own  expense  to  have  a  copy  of  such  petition  furnished  to  you. 


(o)   Con.  Rules.  1897.  Form  192. 
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Where  a  trustee  is  to  he  served  under  section  29  of  the 
Act  J  add :  "  Thifi  notice  is  given  you  in  pursuance  of  the  above 
Act,  because  you  are  seised  or  possessed  of  an  estate  in  trust 
for  {name  beneficiary)  whose  consent  or  concurrence  to  or 
in  the  application  is  required  by  the  Act." 
Dated  day  of 

A.  and  B., 

Petitioners'  Solicitors, 
(address) 

To  (name  person  or  all  persons  to  be  served  pursuant  to 
above  section). 

XoTE. — A  copy  of  the  above  notice,  with  a  notification  at 
the  foot  thereof  to  be  filled  up  by  you,  is  sent  herewith. 


Form  to  accompany  Notice,  pursuant  to  Section  26  of  the 
Act.     (Rule  974.) 

142'7  (Copy  Notice  as  in  Form  No.  1426.) 

sen"or°dissent       ^^  pursuance  of  a  notioe,  of  which  the  above  is  a  copy, 

to  accompany  served  on  me  on  the  day  of  I  hereby  notify  that  I 

the  notice,  (a)  j-^^^^  insert  "  assent  to  the  application "  or  '"  dissent  from 

the  application  "  or  "  submit  my  rights  and  interests  so  far 

as  they  may  be  affected  by  the  application  to  be  dealt  with 

by  the  Court."] 

If  you  dissent  and  desire  to  be  heard  in  opposition  thereto, 
tadd,  "  And  I  desire  to  be  heard  in  opposition  to  the  applica- 
tion and  require  notice  to  be  given  to  at  (naming  place 
within  2  miles  of  the  Central  Office)  of  the  day  fixed  for  the 
hearing  of  the  petition." 
Dated  this                 day  of 

(Signature  and  address  of  person  giving  notice.) 
To  Messrs.  (names  of  solicitors  of  petitioner) . 


Form  of  Notice  to  be  Inserted  in  Newspapers  if  Directed  Pur- 
suant to  Section  30  of  the  Act.     (Rule  985.) 

«/MO£2  (Title  as  in  Petition.) 

Notice  to  be  By  direction  of  Mr.  Justice  notice  is  hereby  given 

newspaSr  "(61  ^^^^t  a  petition  has  been  filed   in  the  Central  Office  of  the 


(a)   Con.  Rules,  1897,  Form  193. 
(6)   Con.  Rules,  1897,  Form  194. 
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High  Court  of  Justice  at  Toronto,  praying  for  a  sale  [or  for 
powers  to  grant  a  mortgage  or  leases  of  the  above  mentioned 
hereditaments  [or  otherwise  according  to  the  circumstances], 
and  the  said  petition  will  be  heard  before  the  Court  at  Osgoode 
Hall,  Toronto,  on  the  day  of  next,  at  the  hour  of 

10  o'clock  in  the  forenoon,  or  so  soon  thereafter  as  the  same 
can  be  heard,  and  any  person,  whether  interested  in  the  estate 
or  not,  may  at  that  time  and  place  be  heard  in  opposition  to 
or  in  support  of  such  application.  The  petition  may  be  in- 
spected on  application  to  Messrs.  A.  and  B.,  of  the  soli- 
citors for  the  petitioners. 

Dated  at  the  day  of  ,  19     . 

A.  &  B. 

Solicitors  for  Petitioners. 


Form  of  Order. 
{Title  same  as  Petition.) 


1430 


1.  Upon  the  humble  petition  of  CD.,  presented  unto  the  Order,  (c) 
Court  this  day  by  (name  of  petitioner  or  petitioners  in  full) 
praying  (as  in  the  petition  set  out,  and  describing  the  lands, 
messuages  or  tenements  as  in  the  petition)^  and  it  appearing 
to  the  satisfaction  of  the  Court  that  neither  the  applicant  nor 
any  other  party  entitled  has  previously  applied  to  the  Legisla- 
ture of  the  Province  of  Ontario  to  effect  the  same  or  a  similar 
object  to  that  prayed  for  in  the  petition  (or  if  any  such  appli-  \ 
edition  has  been  made,  shew  thai  the  same  was  not  rejected  on 
its  merits  or  reported  against  by  the  Judge  to  whom  the  Bill 
may  have  been  referred),  and  it  appearing  to  the  satisfaction 
of  the  Court  that  the  said  petitioner  was  duly  qualified  to 
apply  by  way  of  petition  for  the  relief  asked  for,  and  that 
the  petitioner  duly  filed  in  the  Central  Office  at  Osgoode 
Hall,  Toronto,  his  said  petition,  and  thereafter  properly  gave 
notice  of  the  filing  of  the  same  to  {here  give  the  names  in 
full  of  all  persons  other  than  the  petitioner,  to  whom  notice 
of  the  application  has  been  given),  and  required  them  to  notify 
in  manner  directed  by  The  Settled  Estates  Act  their  consent 
or  otherwise  to  the  application,  of  whom  {here  give  the  names' 
in  full  of  all  persons  served  with  notice  of  the  application  who 
concur  or  consent)  have  concurred  in  and  consented  to  the 
prayer  of  the  said  petition  being  granted,  and  of  whom  {here 

(c)   Con.  Rules,  1897,  Form  195. 
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give  the  names  in  full  of  all  persons  served  with  notice  of  the 
application  who  have,  neither  filed  nor  served  any  notification 
of  consent  or  dissent)  have  neither  consented  to  nor  dissented 
from  the  prayer  of  the  said  petition  beino^  granted,  and  of 
whom  (here  give  the  names  in  full  of  all  persons  served  with 
notice  of  the  application  who  have  submitted  their  rights  and 
interests  to  he  dealt  with  by  the  Court)  have  submitted  their 
rights  and  interests  to  be  dealt  with  by  the  Court,  and  of 
whom  (here  give  the  names  in  full  of  all  persons  served  with 
notice  of  the  application  who  have  appeared  in  opposition  to 
the  prayer  of  the  said  petition  being  granted)  have  appeared 
in  opposition  to  the  prayer  of  the  said  petition  being  granted, 
and  of  whom    (here  give  the  names  in  full  of  all  persons 
served  with  notice  of  the  application  who  have  appeared  in 
support  of  the  prayer  of  the  said  petition  being  granted) 
have  appeared  in  support  of  the  prayer  of  the  said  petition 
being  granted,  and  of  whom    {here  give  the  names  of  all 
trustees  served  with  the  notice  of  the  application,  and  the 
names  of  the  beneficiaries  on  whose  behalf  the  trustees  are 
served)    are  trustees  representing    {names  of  beneficiaries) 
which  said  trustees  have  been  duly  served  with  notice  of  this 
application,  and  who  consent  to  [or  dissent  from]  the  grant- 
ing of  the  prayer  of  the  said  petition  {as  the  case  may  be), 
and  of  whom   {here  give  the  names  in  full  of  all  persons 
served  ivith  notice  of  the  application  who  have  filed  and  serve'd 
any  notice  setting  forth  the  purport  thereof,  but  who  have 
not  appeared  before  the  Court) ^  and  of  whom  {here  give  the 
names  in  full  of  any  infants  or  persons  of  unsound  mind  not 
so  found  for  whom  the  Official  Guardian  ad  litem  or  atiy  other 
guardian  ad  litem  appointed  by  the  Court  has  been  served) 
being  infants   [or,  persons    of    unsound    mind,  as  the  case 
may  be],  the  Court  has  approved  of  the  concurrence  and  con- 
sent by  the  Official  Guardian  ad  litem  [or,  other  guardian 
ad  litem  appointed  by  the  Court,  as  the  case  may  be],  on  be- 
half of  such  infant  [or,  person  of  unsound  mind,  as  the  case 
may  be]  to  the  prayer  of  the  said  petition  being  granted; 
and  of  whom   (here  give  the  names  in  full  of  any  lunatics 
and  of  their  committees  who  have  been  served  for  the  luna- 
tics with  the  notice  of  this  application) ,  being  a  lunatic  repre- 
sented by  E.F.,  his  committee,  the  Court  has  approved  of  the 
said  committee  concurring  and  consenting  on  behalf  of  the 
said  lunatic  to  the  prayer  of  the  said  petition  being  granted ; 
and  this  Court  having  been  pleased  to  dispense  with  service 
of  notice  of  this  application  on  {here  give  the  names  in  full 
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of  all  persons  on  whom  service  of  the  notice  of  the  applica- 
tion has  been  dispensed  with  hy  the  Court),  and  the  Court 
having  ordered  that  notice  of  this  application  should  be  in- 
serted in  the  a  newspaper  published  at  in  the 
County  of  and  it  appearing  that  the  said  notice  was 
duly  published  in  manner  directed,  in  pursuance  of  which 
advertisement  (here  give  the  names  of  all  persons  who  have 
appeared  pursuant  to  the  advertisement)  have  appeared  in 
pursuance  of  the  said  advertisement  and  have  been  heard 
before  this  Court  {or,  no  one  having  appeared  pursuant  to 
the  said  advertisement,  as  the  case  may  be],  and  this  Court 
being  satisfied  from  the  affidavits  of  {here  give  the  affidavits 
filed)  filed  in  support  of  this  petition,  and  from  the  evidence 
of  {here  give  the  names  of  all  persons  who  have  given  viva 
voce  evidence  in  support  of  the  petition)  that  it  is  proper 
and  consistent,  with  a  due  regard  for  the  interests  of  all  par- 
ties entitled  under  the  said  will  [or,  other  settlement,  as  the 
case  may  be]  that  the  prayer  of  the  said  petition  should  be 
granted,  and  it  appearing  that  all  parties  entitled  to  notice  of 
the  hearing  of  the  petition  have  been  duly  notified  of  the 
hearing  hereof,  and  upon  reading  the  said  petition  and  hear- 
ing what  was  alleged  by  counsel  for  {names  of  all  pai'ties 
appearing ) . 

2.  This  Court  doth  order  that  {here  set  out  the  relief  as 
ashed  for  by  the  petition  so  far  as  the  same  has  been  granted 
by  the  Court. 

[If  any  persons'  rights  are  reserved  by  the  order,  then 
shew  whether  the  order  is  made  subject  to  any  and  what 
rights,  estate  or  interest  of  any  person  whose  concurrence  or 
consent  has  been  refused,  or  who  shall  not,  or  shall  not  be 
deemed  to  have  submitted  his  rights  or  interests  to  be  dealt 
with  by  the  Court,  or  whose  rights,  or  interest,  ought,  in  the 
opinion  of  the  Court,  to  be  excepted. 

If  the  purchase  money  is  to  be  pctid  into  Court  to  trustees 
state  the  provisions  as  to  disposition  of  purchase  money  hav- 
ing reference  to  sections  33,  34,  35  and  36  of  the  Act.  {a) 

If  the  Court  authorizes  a  lease,  see  Rule  988  as  to  what 
the  order  shall  contain.] 

(a)    U.  S.  O.  1897  c.  71. 


CHAPTEE  XXI. 

PKOCEEDINGS  UNDEE  "THE   QUIETING  TITLES 
ACT."  (a) 

Note. — In  the  heading  of  the  petition  the  lands  should 
be  shortly  described,  to  avoid  expense  in  advertising,  but  a 
loose  indefinite  description,  as  "  part  of  lot  2,"  without  say- 
ing what  part,  is  to  be  avoided.  If  the  land  is,  and  for  some 
time  past  has  been,  in  the  occupation  of  any  person,  it  may 
sometimes  be  proper  to  state,  "  now  and  for  some  time  past 
occupied  by  ."    So  also,  if  it  adjoin  any  well-known  farm 

or  house,  or  has  been  long  occupied  by  a  well-known  individual 
or  company,  or  a  bank,  it  may  be  advisable  to  say  that  it 
so  adjoins  or  is  occupied,  as  the  case  may  be.  In  the  body  of 
the  petition,  however,  the  description  should  be  as  certain  as 
in  a  conveyance,  both  to  identify  the  whole  land  claimed  with 
the  County  Eegistrar's  certificate,  and  in  order  that  the  cer- 
tificate of  title  may  follow  it,  and  for  registry  purposes.  For 
the  same  reasons  also  the  petition  should  properly  describe 
the  estate  or  interest  claimed  in  the  land.  Moreover,  with  a 
view  to  notice,  it  is  important  that  the  petition  should  be  cor- 
rect, for  the  petition  and  the  notice  under  it  should  not  be 
for  a  larger  interest  than  the  petitioner  has,  as  for  instance, 
for  a  fee  simple  absolute,  when  the  estate  is  a  fee  tail,  or  liable 
to  be  defeated  by  an  executory  devise  over.  In  short,  the 
petition  should  be  so  framed  as  that  the  Judge  can  grant  what 
is  therein  prayed  for. 

In  the  following  forms  some  of  the  cases  put  come  under 
the  3rd  section  of  the  Act. 

A  mortgage  in  fee  outstanding  and  unsatisfied  will  not 
prevent  the  application  of  the  Act,  but  the  consent  of  the 
mortgagee  should  be  obtained,  or  he  will  have  to  be  served 
with  notice  under  the  Act. 

If  an  applicant  find  a  difiiculty  in  describing  his  interest 
by  reason  of  the  informality  of  any  instrument,  he  may  have 
to  set  out  the  material  parts  of  it  verbatim,  and  claim  under  it, 

(a)  R.  S.  O.  1897   c.  135. 
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In  the  High  Court  of  Justice.  Petition  under 

In  the  matter  of  (see  remarks  above,  and  R.  S.  0.,  c.  135,  the  Quieting 
Forml).  "i.tiesAct. 

To  the  Honourable  the  Judges  of  the  High  Court  of  Justice 
for  Ontario. 

The  petition  of  ,  of  ,  sheweth: 

1.  That  the  petitioner  is  absolute  owner  in  fee  simple 
in  possession  {or,  as  the  case  may  he)  of  the  following  pro- 
perty (describing  it  with  precision). 

Or,  if  the  estate  be  a  present  one,  liable  to  be  defeated  by 
an  executory  devise  over,  or  by  limitations  by  way  of  shifting 
use  contained  in  a  deed,  say,  the  petitioner  is  tenant  in 
fee  simple,  in  possession  {or  as  the  case  may  be)  of  the  fol- 
lowing property  {describing  it),  determinable  on  {set  out  the 
event  whereon  the  devise  over  takes  effect,  or  the  use  shifts, 
and  referring  to  the  instrument) ;  [or,  if  the  estate  be  not  in 
possession,  {b)  hut  a-  future  estate  dependent  on  the  deter- 
mination of  a  prior  estate  by  executory  devise  or  shifting  use, 
say,  the  petitioner  is  tenant  in  fee  simple  in  reversion  or 
remainder  {or  as  the  case  may  he)']  of  the  following  property, 
&c.,  dependent  and  to  take  effect  in  possession  on  [setting  out 
the  event  and  the  instrument;  or  say,  on  the  determination 
of  the  estate  thereby  devised  or  granted  to,  &c.  //  the  event 
has  happened  whereon  the  devise  over  takes  effect,  or  the  use 
shifts,  and  is  executed  in  possession,  then  claim  as  in  an 
ordinary  case  of  an  absolute  estate  in  possession.  In  the  case 
of  an  estate  tail,  the  issue  in  tail  may  have  been  barred,  hut 
not  those  in  remainder  or  reversion,  in  which  case  the  appli- 
cant may  claim  that  he  "is  entitled  to  a  base  fee,^'  or,  "is  tenant 
in  tail  entitled  to  a  base  fee,"  according  to  the  fact,  "  within 
the  meaning  of  the  Eevised  Statutes  of  Ontario,  1897,  chap- 
ter 122.^^  //  neither  issue  in  tail,  or  remainderman,  or  rever- 
sioner, have  been  barred,  then  claim  "  as  actual  tenant  in  tail 
within  the  meaning,"  &c.  //  the  petitioner  claims  a,  term  of 
years  renewable  from  time  to  time  in  perpetuity  or  otherwise, 
state,  is  tenant  for  a  term  of  years  expiring  on  ,  created  by 
and  subject  to  the  provisoes,  rents,  conditions,  covenants  and 
agreements  contained  in  a  certain  indenture  between,  &c., 
dated,  &c.,  registered,  &c.,  renewable  as  in  the 

said  indenture  specified.] 

(6)  Formerly  the  fact  that  the  land  was   in  the  adverse  possession 
of  some  other  i)erson  was  a  bar  to  the    petitioner's  obtaining  a  certifi- 
cate under  the  Act.     This  is  no  longer  so:    see  R.  S.  O.  c.  1.3.5,  s.  43. 
p— 54 
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2.  That  there  is  no  charge  or  other  incumbraiice  afiEecting 

the  petitioner's  title  to  the  said  land  [except  an  annuity  to 

under  the  will  of        ,  or,  under  an  indenture  dated      , 

between,  &c.,         ,  or,  a  mortgage  dated         ,  between  , 

or,  the  lien  of  (a)  as  a  vendor  for  purchase  money,] 

{If  the  incumbrances  be  many,  it  will  be  better  to  name 
them  in  the  Schedule,  as  authorized  by  the  Statutory  form, 
(b)  rather  than  embody  them  in  the  petition. 

In  case  any  charges  or  incumbrances,  apparently  existing, 
be  not  admitted,  so  that  the  petitioner  is  not  willing  to  take 
a  certificate  subject  thereto,  and  the  petitioner  denies  the 
same,  or  claims  paramount  or  adversely  thereto,  then  the 
petition  will  be  varied,  and  such  charges,  &c.,  will  be  set  out 
as  in  the  statutory  form  "  That  the  only  persons  claiming  to 
have  any  claim  or  title  upon,  or  to,  the  said  lands  adverse  to 
the  petitioner  are,"  &c.  Thus,  if  a  petitioner  is  willing  to 
take  a  certificate  subject  to  an  incumbrance,  he  excepts  it;  if, 
however,  he  claims  adversely  to  it,  as,  for  instance,  contend- 
ing that  the  incumbrance  is  barred  by  time  or  by  payment, 
and  by  presumption  of  reconveyance  or  otherwise,  he  sets 
forth  the  incumbrance  as  in  the  form,  and  those  claiming 
under  it  will  be  regarded  as  adverse  claimants,  and  on  proper 
proceedings,  and  notice  to  them,  they  will  be  barred. 

If  the  names  of  parties  having  any  estate  or  interest 
cannot  be  ascertained,  as  in  case  of  absent  heirs,  it  will  suffice 
to  describe  them  by  nomen  collectivum  as  the  heirs  at  law, 
of,  &c.) 

The  petitioner  therefore  prays  that  his  title  to  the 
said  land  may  be  investigated  and  declared  under 
"The  Quieting  Titles  Act." 

(Signed)  A.B., 

or,  CD.,  Solicitor  for  A.B. 


Mem.  1.  The  petition  is  to  be  signed  by  applicant  or  his 
solicitor;  and  a  memorandum  of  address  should  be  indorsed 
on  the  petition,  so  that  the  acting  Eef  eree  may  communicate 
with  the  petitioner  or  his  solicitor  by  mail,  if  necessary,  e.g., 
"  This  petition  is  filed  by  of  solicitor  for  the  peti- 

tioner." 


(o)    See  R.  S.  O.  c.  135,  ss.  2,  3,  4,  and  Schedule. 
(ft)    See  R.  S.  O.  c.  135.  Sched.  Form  1. 
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2.  If  the  title  is  to  be  investigated  by  a  local  Master,  the 
petition  must  be  indorsed  thus :  "  To  be  referred  to  the  Mas- 
ter at  ,  and  to  Mr.  ,  Inspector  of  Titles."  Kule  1017. 
Where  no  such  memorandum  is  indorsed,  the  petition  is  re- 
ferred to  the  Keferee  in  Toronto.     Kule  1018. 

If  the  petitioner  desires,  he  can  refer  the  petition  at  once 
to  the  Toronto  Keferee,  without  the  intervention  of  any  local 
Master. 

3.  Where  a  local  Master  is  selected  as  a  Keferee,  the  peti- 
tion must  be  presented  to  the  Inspector  of  Titles  at  Toronto, 
for  entry,  before  filing:  see  Kule  997. 

After  the  petition  has  been  entered  with  the  Inspector, 
it  is  then  to  be  filed  in  the  Central  Office,  from  which  will  be 
issued  the  certificate  of  its  filing  for  registration;  and  from 
which  it  will  be  forwarded  to  the  local  Master  to  whom  it  is 
referred. 


In  the  High  Court  of  Justice.  1431 

[L.   S.l  Certi6cate  of 

^  .  .  .   .       filing  petition 

I  certify  that  an  application  has  been  made  by  petition  for  registra- 
duly  filed  by  A.B.,  of  ,  veoman,  to  the  High  Court  of  *'°"-    ^'^ 

Justice,  under  The  Quieting  Titles  Act,  for  a  certificate  of 
title  to  the  following  lands  {descnhing  them,  as  set  out  in  the 
body  of  the  petition.) 

At  the  request  of  the  petitioner  this  certificate  is  given 
for  the  pui-pose  of  registration  pursuant  to  the  Act. 

Given  under  my  hand  and  the  seal  of  the  said  Court  this, 
&c. 

{Signature) 
Clerk  of  the  Records  and  Writs. 


I,  "^  ,  Registrar  [or,  Deputy  Registrar]  of  4'**^7 

certify  that  the  foregoing  are  true  extracts  of  all  the  instru-  certificate^ 
ments  or  proceedings  registered  in  the    Registry    Office    for «.  6,  sub-sec.  2, 

affecting  the  {describe  the  lands  in  the  same  manner  °  *  ^ 
as  they  will  require  to  be  set  forth  in  Certificate  of  Title,  {d) 

{Signed.) 

(c)  See  R.  S.  O.  1897  c.  1.S5,  s.  6.  and  Sched.  Form  2. 

(d)  The  Registrar  must  necessarily  specify  the  land  to  which  his 
certificate  relates  with  particularity,  and  hence  it  will  be  seen  that 
this  is  one  reason  why  the  petition  must  also  do  so.  otherwise  the 
description  of  the  land  in  the  petition  and  in  the  Registrar's  certificate 
would  not  be  identical. 
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In  case  a  prior  certificate  or  abstract  has  been  given,  the 
following  form  may  be  used: — 

I  certify  that  no  instruments  or  proceedings  have  been 
registered  in  the  Eegistry  Office  of  up  to  this  date, 

aifecting  the  {describe  land),  except  as  above  mentioned,  and 
except  the  following,  which  are  registered  since  the  date  of 
the  above  certificate. 
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Affidavit  of     In  the  High  Court  of  Justice. 

petitioner.  ° 

In  the  matter  of  {describe  lands  as  in  the  title 

of  the  'petition). 

I,  ,  of  ,  the  petitioner  in  this  matter, 

make  oath  and  say : — 

1.  To  the  best  of  my  knowledge  and  belief,  I  am  the 
absolute  owner  in  fee  simple  in  possession  {or  as  the  case 
may  be,  following  the  words  of  the  petition)  of  the  following 
lands  {describing  them),  being  the  lands  mentioned  in  the 
petition  in  this  matter. 

2.  There  is  no  charge  or  other  incumbrance  affecting  my 
title  to  the  said  land  [except,  stating  any  incumbrances 
which  may  exist. ^ 

3.  I  am  not  aware  of  the  existence  of  any  claim  ad- 
verse to  or  inconsistent  with  my  own  to  any  part  of  the 
land  claimed  by  me,  or  to  any  interest  therein  [except, 
specify  the  adverse  claim,  if  any,  giving  the  name  and  address 
of  the  claimant,  if  known,  and  stating  how  the  claim  arises.^ 

4.  The  deeds  and  evidences  of  title  which  I  produce  in 
support  of  my  application  herein,  and  of  which  a  list  is  con- 
tained in  the  schedule  of  particulars  produced  by  me  in  sup- 
port thereof  {a),  and  now  shewn  to  me,  and  marked  with  the 
letter  A,  are  all  the  title  deeds  and  evidences  of  title  relating 
to  the  said  land  which  are  in  my  possession  or  power. 

5.  The  title  deeds  and  evidences  of  title  relating  to  the 
said  land  which  are  set  out  or  mentioned  in  the  schedule 
hereto  marked  as  Exhibit  B.,  are  in  the  possession  or  power 
of  ,  of  {name  of  the  person). 

6.  I  do  not  know  where,  or  in  whose  possession  or  power 
the  title  deeds  and  evidences  of  title  set  out  as  mentioned  in 
the  schedule  hereto  marked  as  Exhibit  C.  are.     For  the  said 

(a)  The  Commissioner  administering  the  affidavit  should  identify 
the  schedule  as  usual. 
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last  mentioned  title  deeds  and  evidences  of  title  I  have 
caused  the  following  searches  to  be  made,  namely  {set  out 
the  facts,  shewing  sufficient  to  let  in  secondary  evidence). 

7.  I  am  [or  John  Doe,  yeoman,  is — shew  under  what 
claim  or  title]  (b)  in  possession  of  the  land;  and  to  the  best 
of  my  knowledge  possession  has  always  accompanied  the  title 
under  which  I  claim  (a)  since  the  year  ,  in  which  year 
one  ,  through  whom  I  claim  took  possession,  and 
prior  thereto  the  land  was  in  a  state  of  nature.  (//  posses- 
sion has  not  always  accompanlied  the  title  under  which  the 
petitioner  claims,  state  correctly  the  facts  as  to  the  actual 
possession.) 

[Or  if  the  applicant  cannot  give  a  complete  account  as  to 
possession,  or  can  give  none  at  all,  let  him  shew  some  suffi- 
cient reason  therefor.] 

8.  To  the  best  of  my  knowledge,  information  and  belief, 
this  affidavit  and  the  other  papers  produced  herewith  in  sup- 
port of  my  petition,  and  which  are  set  forth  in  the  said  sche- 
dule of  particulars,  fully  and  fairly  disclose  all  facts  ma- 
terial to  my  title,  and  all  contracts  and  dealings  which  affect 
the  same  or  any  part  thereof,  or  give  any  right  as  against 
me. 

9.  There  are  no  arrears  of  taxes  due  upon  the  said  lands, 
nor  have  the  said  lands,  or  any  part  thereof,  been  sold  for 
taxes  during  the  past  year,  nor  under  execution  during  the 
p'kst  six  months,  and  I  do  not  know  of  any  writs  of  execution 
in  the  hands  of  the  sheriff  against  me,  or  affecting  the  said 
lands. 

If  the  petitioner  desires  a  certificate  free  from  easements: 
(see  R.  S.  0.  c.  135,  s.  25),  add,— 

10.  To  the  best  of  my  knowledge  and  belief,  no  person  or 
body  corporate   has    any  right   of   way,  or   of   entrj-,  or   of 

(6)  See  Rule  1001.  It  will  generally  suffice  to  go  back  20  years 
only  as  to  possession  going  with  the  title. — Where  possession  does  not 
accompany  the  right  of  possession,  and  some  other  than  the  person 
claiming  has  been  in  possession  without  or  against  the  assent  of  the 
claimants  or  of  any  one  through  whom  he  claims,  suspicion  at  once 
arises  that  such  occupant  had  some  claim  or  title. — Possession  indeed 
is  prima  facie  evidence  of  seisin  in  fee — the  applicants,  therefore,  must 
displace  any  possession  except  under  the  chain  of  title ;  and  if  any  has 
existed,  account  for  it,  and  remove  the  suspicion  which  will  otherwise 
exist  in  the  mind  of  the  Referee.  Unless  satisfactorily  accounted  for, 
it  is  probable  that  the  Referee  would  require  notice  of  the  application 
to  be  given  to  the  occupant. — ^Adverse  possession  at  the  time  of  apply- 
ing will  not  prevent  the  title  being  investigated  under  the  Statute,  and 
if  the  petitioner  is  successful  in  establishing  his  title  the  adverse  occu- 
pant may  be  ejected  :  R.  S.  O.  c.  13.5,  s.  43. 


854 
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damming  back  water,  or  of  overflowing,  or  of  placing  or 
maintaining  any  erection,  or  of  preventing  the  placing  or 
maintaining  any  erection,  on,  in,  to  or  over  the  said  lands, 
other  than  myself  [except,  giving  the  names  and  addresses, 
if  posdhle,  of  any  parties  having  any  easement  or  right,  and 
state  the  nature  thereof],  and  the  said  land  is  not  subject  to 
any  easement  or  dominant  right  whatever  [except  as  afore- 
said] . 
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Certificate  of  In  the  High  Court  of  Justice. 

counsel,  s.  7, 

In  the  matter  (as  in  petition). 


clause  6  and 

s.  9,  Quieting 
Titles  Act. 


I,  of  [barrister  or  solicitor], 

hereby  certify  that  as  [counsel  or  solicitor]  for  in 

this  matter,  I  have  investigated  his  title  set  forth  in  his 
petition,  and  I  believe  him  to  be  the  owner  of  the  estate  which 
he  claims  in  the  petition  [subject  only  to  the  charges  and  in- 
cumbrances therein  set  forth]. 

I  further  certify  that  I  have  conferred  with  the  applicant 
on  the  subject  of  the  various  matters  set  forth  in  his  affidavit 
in  support  of  his  petition,  and  believe  the  same  to  be  true 
(a). 


1435 

Schedule  of 
particulars 
under  Quiet- 
ing Titles 
Act. 


(Every  document  produced  should  he  numbered,  and  the 
same  number  should  appear  in  the  schedule  opposite  to  each 
document  specified  therein). 

In  the  High  Court  of  Justice. 

In  the  matter  of  (as  in  petition). 

Schedule  of  Particulars. 

1.  Affidavit  of  John  Doe. 

2.  Conveyance,  Brown  to  Jones,  dated 

3.  Letter,  Jones  to  Eobinson,  dated 

4.  Probate  Eobinson's  Will. 

(Petitioner  to  sign  schedule,  and  Commissioner  to  identify 
it  in  the  usual  way,  as  it  is  an  exhibit,  and  referred  to  as 
such  in  the  affidavit  of  applicant) . 

(o)  The  counsel  or  solicitor  is  of  course  not  bound  by  the  peti- 
tion, and  if  any  claim  or  charge  or  material  fact  or  matter  exists  not 
set  forth  in  the  petition,  he  should  mention  it. — The  petitioner  in  such 
case  should  reconsider  the  petition.  The  certificate  should  not  be 
dated  before  the  aflBdavit  of  the  petitioner  has  been  sworn. 
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Treasurer's  Office^  Co.  of  Certificate  of 

payment  of 

Ontario,  day  of  ,  19     .      taxes  s.  12, 

'  •'  ^  Quieting 

I  certify  that  no  charge  for  arrears  of  taxes  appears  at  Titles  Act, 
the  date  hereof  in  the  books  in  this  office  against  [Lot  Xo. 
37,  in  the  first  concession  of  the  Township  of  Vaughan]. 

And  I  certify  that  the  return  of  lands  in  the  Township 
of  Vaughaa  in  arrears  for  taxes  for  the  year  19  (a)  has 
been  made  to  this  office,  and  I  further  certify  that  the  said 
land  has  not  nor  has  any  part  thereof  been  sold  for  taxes 
for  eighteen  months  preceding  the  date  hereof. 

A.  B.,  Treasurer. 

(a)  If  the  Roll  has  not  been  carried  in  for  the  year  pre- 
ceding the  date  of  the  certificate,  a  similar  certificate  for  the 
past  year  must  he  signed  hy  the  Township  Treasurer,  if 
the  Roll  has  been  returned  to  him;  and  if  the  Roll  has  not 
heen  returned  to  him,  a  receipt  for  the  taxes  for  the  past 
year  hy  the  collector  of  taxes  must  he  produced,  hut  the 
County  Treasurer's  certificate  will  he  required  to  shew  that 
there  are  no  previous  arrears  of  taxes. 

The  certificate  of  title  is  granted  subject  to  the  current 
year's  taxes:  see  the  Act,  s.  25. 


Sheriff's  Office,  Toronto,  Sheriff's  cer- 

/-N         j^        ^  ^r     1  tificate  as  to 

County  or   l  Ork.  executions, 

I  hereby  certify  that  I  have  not  at  the  date  hereof  in  my  ing  Titles  Act. 
office  any  writ  of  execution  against  the  lands  of  A.B.,  CD., 
E.F.,  or  any  or  either  of  them,  and  that  I  have  not  had  any 
such  writ  for  thirty  days  preceding  the  date  hereof. 

I  further  certify  that  I  have  not  sold  lot  [Eo.  27,  in  the 
first  concession  of  Vaughan,  in  the  County  of  York],  under 
any  writ  of  execution  for  six  months  preceding  the  date 
hereof. 

A.B.,  Sheriff. 

Dated  the  day  of  ,  19     . 

J^OTE. — The  Court  allows  the  Sheriff  30  cenfs  for  each 
search,  and  75  cents  for  the  certificate,  in  which  all  the  names 
are  to  be  inserted. 
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The  object  of  the  certificate  is  to  show  that  there  are  no 
executions  affecting  the  lands,  consequently  the  names  of 
former  owners  must  he  included  as  against  whom  it  is  pos- 
sible executions  may  have  been  kept  alive. 

The  name  of  the  petitioner  may  be  omitted,  as  a  further 
certificate  as  to  him  will  be  required  after  the  title  is  passed. 


1438 

Affidavit 
proving  pos- 
session. 


(Formal  parts:  see  No.  1433.) 

1.  Shew' deponent's  knowledge  of  land  in  question,  and 
length  of  time  he  has  known  same. 

2.  Shew  who  have  been  in  possession  of  same,  and  for 
what  periods  respectively. 

3.  Shew  in  what  manner  possession  was  held  by  the 
several  persons  named,  e.g.,  as  by  living  on,  or  by  cultivating 
the  land,  and  that  the  possession  of  each  party  named  ex- 
tended to  the  whole  of  the  land  in  question;  or  if  it  did  not, 
then  particularizing  the  portions  respectively  held  by  them. 

4.  Shew  whether  land  is>  fenced  in,  and  how  long  it  has 
been  so  fenced;  and  if  it  be  only  partially  fenced,  shew  what 
part  is  fenced,  and  how  possession  has  been  held  of  unfenced 
portion. 


1004. 


1439 

Advertise-         ^^  *^®  ^^S^  Court  of  Justice. 

QuietW    '  In  the  matter  of  (a). 

Titles  Act, 

and  Con.  Rule  Notice  is  hereby  given,  that  John  Thomas,  of  the  City 
of  Toronto,  Esquire,  has  made  an  application  to  the  High 
Court  of  Justice  for  a  Certificate  of  Title  to  the  above  men- 
tioned property,  under  "  The  Quieting  Titles  Act,"  and  has 
produced  evidence,  whereby  he  appears  to  be  the  owner 
thereof  in  fee,  free  from  all  incumbrances  (except,  stating 
the  incumbrances,  if  any)  (the  interest  of  the  petitioner 
should  be  described,  as  it  will  be  set  out  in  the  Certificate  of 
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Title) ;  wherefore,  any  other  person,  having  or  pretending  to 
have  any  title  to  or  interest  in  the  said  land  or  any  part  there- 
of, is  required,  on  or  before  day,  the  day  of 
now  next  ensuing,  to  file  a  statement  of  his  claim  verified  by 
affidavit  in  my  office  at  ,  and  to  serve  a  copy  on  the 
said  John  Thomas,  or  on  ,  of  ,  his  soli- 
citor, at  his  office  in  the  of  {as  may  be),  and  in  default 
every  such  claim  will  be  barred,  and  the  title  of  the  said 
John  Thomas  become  absolute  and  indefeasible  at  law  and  in 
equity,  subject  only  to  the  reservations  mentioned  in  the  25th 
section  of  the  said  Act  therein  mentioned,  [and  to  the  fol- 
lowing charges  and  incumbrances] . 

Dated  this  day  of  ,  19     .  • 

(Signed) 

Eeferee  of  Titles. 
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To  be  inserted  in  the  Ontario  Gazette  on  the  1st  day  Referee's 
of  next,  and  in  the  on  the  8th  and  23rd  days  of  advertising, 

the  same  month,  or  on  the  day  of  publication  in  the  week  *c.,  to  be  in- 
ending  nearest  to  those  days,  and  to  be  put  up  and  continued 
on  the  door  of  the  Court  House  of  the  County,  and  in  some 
conspicuous  place  in  the  Post  Office  nearest  to  the  lands. 


(Formal  parts:  see  No.  1433.) 

1.  I  have  no  interest,    direct   or   indirect,   in  the  above     J  441 
described  parcel  of  land.  Affidavit  to 

^  '  dispense  with 

2.  I  am  well  acquainted  with  the  said  parcel  of  land.      GaTeWe' and'° 

3.  I  reside  within  miles  from  the  said  parcel,  and 
have  so  resided  for  years  past,  and  know  the  value  of 
the  said  parcel  of  land. 


(a)    See  Rule  1004. 
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4.  [State  means  of  knowledge,  e.g.,  I  have,  within  the  last 
months,  bought  acres  adjoining  the  said  parcel, 

and  I  know  the  prices  realized  for  other  lands  lately  in  the 
same  neighbourhood.] 

5.  From  the  knowledge  I  possess  of  the  value  of  lands  in 
the  neighbourhood  of  the  above  mentioned  parcel,  I  say  the 
value  of  the  said  parcel  is  not  more  than  $3,000,  and  I  verily 
believe  it  is  not  worth  more  than  $ 
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Consent  by 
person  appear- 
ing to  have  an 
adverse  claim. 


In  the  High  Court  of  Justice. 

In  the  matter  of  (as  in  petition.) 

I,  ,  of  ,  yeoman,  do  hereby  consent  that  a 

Certificate  of  Title  be  granted  to  John  Thomas,  of  , 

Esquire,  declaring  him  to  be  the  owner  of  the  above  men- 
tioned lands,  free  from  any  right  or  claim  on  my  part  there- 
to [save  and  except  only  my  rights  as  mortgagee  under  a 
certain  indenture  of  mortgage  dated  the  day  of  , 

and  made  by  the  said  John  Thomas  to  me  for  securing 
$2,000  and  interest,  as  therein  mentioned.] 


Dated 

Witness. 


(Signed) 


CD. 
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In  the  Hiorh  Court  of  Justice. 

In  Re  John  Thomas,  Petitioner. 
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Analysis  of 
title  by  Mas- 
ter or  acting 
Referee. 


No.  1.  Petition  filed  1 
June,  19     . 

2.  Affidavit   of  peti- 
tioner. 

3.  Schedule  of  Papers 


4.  Certificate  of  So- 
licitor. 

5.  Registrar's        Ab- 
stract. 

6.  Sheriffs  Certifi- 
cate. 

7.  Treasurer's     Cer- 
tificate. 

8.  Statement  of  facts. 


Referee's  Notes,  (a) 
Date  of  receipt  by  Referee. 

Paragraph  5  defective. 

Must  be  signed  by  petitioner,  and 
marked  as  Exhibit  by  Commis- 
sioner. 


Must  be  carried  down  to  registra- 
tion of  Certificate  that  petition 
is  filed. 

No  Writs  of  Execution,  and  no  sales 
under  execution. 

No  taxes  or  sales  of  taxes.  Roll 
returned. 


Instruments 
OF  Conveyance. 


9 


10 


6th  April,  1797. 
The  Crown  to  Peter 
Lee,  in  fee. 

2Hth  April,  1845. 
Timothy  Hespeler  to 
David  Scott,  in  fee. 


Notes. 


Original  not  produced ;  a  certified 
copy  must  be  obtained  and  pro- 
duced before  the  papers  are  laid 
before  the  Inspector. 

The  title  must  be  deduced  from  the 
Patentee  to  the  first  grantor,  T. 
Hespeler,  and  possession  must  be 
shewn  in  Hespeler  and  the  sub- 
sequent owners.  If  the  deed 
was  executed  by  Attorney,  the 
power  must  be  proved,  and 
Hespeler  must  be  shewn  to  be 
living  when  the  deed  was  execu- 
ted under  the  power,  and  that 
he  was  not  married,  or  that  his 

.    wife's  dower  was  barred. 


(o)   These  notes  are  for  the   purpose  of  drawing  the  Referee's 
attention  to  the  proof  required. 
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Instruments 

Notes. 

OF  Conveyance. 

11 

'ISth  May,  1T46. 

David  Scott  to  Tim- 

Redeemable. 

othy  Hespeler. 

(Means  that  it  was  a  mortgage.) 

12 

Q.9th  June,  1867. 

Timothy  Hespeler  to 

See  below  K. 

John      Thomas, 

petitioner. 

13 

10^^  June,  1845. 

David  Scott  to  Sam- 

Was   Scott   married  ?      If   so,  the 

uel  Reid,  in  fee. 

dower  of  the  wife  must  be  shewn 
to   be   extinct,    or   it    must     be 

14 

Same  date. 

barred. 

Reed  et  ux.  to  David 

Redeemable. 

Scott. 

15 

1st  June,  1846. 
Reed  devised  to  Ross 

and  others,  as  trus- 

tees,   with  power 

to  sell. 

16 

2nd  February,  1847. 

David  Scott  to  Ro- 

If mortgage  be  discharged,  certified 

bert  Cathcart,  As- 

copy of  discharge  must  be  pro- 

signment of  14. 

duced. 

17 

Srd  February,  1847. 
Ross  and  others.trus- 

tees,  sell  and  con- 

Deeds   are   not  produced  ;    they 

vey     to     Andrew 

1     must  be  so,  or  good  cause  shewn. 

Gray,  in  fee. 

18 

Same  date. 

Gray  et  ux.  to  Ross 

Redeemable. 

and  others. 

19 

27  th  December,  184^9. 
Ross  and  others   to 
Andrew  Gray. 

20 

27th  April,  1850. 
Gray  et  ux.  to  John 
Thomas,  the  Peti- 
tioner, in  fee. 
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The  following  is  a  further  form,  the  first  column  giving  Another  form 
the  dates  and  parties,  the  second  the  remarks  and  defects,*^  anaysis. 
and  the  third  shewing  how  cleared  up  or  disposed  of.  It  will 
he  found  advisable  to  write  across  a  foolscap  sheet  so  as  to 
give  sufficient  space,  and  to  allow  more  space  for  the  second 
and  third  than  for  the  first  column. 


Parties,  Dates,  &o. 


Defects,  Remarks. 


1st  January,  1840. 
1.  Copy  of  Patent  to  John  Not  certified  as  copy. 
Doe,  in  fee. 


6th  Ja/auary,  1841. 

2.  Devise  in  fee,  John  Doe 

to  Richard  Roe. 

IQth  June,  1850. 

3.  Certified     copy     regis- 

tered Memorial, 
Richard  Roe  to  John 
Dunn,  in  fee,  signed 
by  grantor,  and  of 
affidavit  of  execution. 

Ist  June,  1860. 

4.  Robert    Doe    to    John 

Dunn,  in  fee — Confir 
mation  of  devise. 


Attestation  clause  does 
not  shew  how  will  ex- 
ecuted. 

No  evidence  of  proper 
search  for  original  in- 
strument. 


How  Disposed  of. 


Certified  copy  produced. 


Heir  at  law  has  executed 
confirmation. -See  Deed 
D. 

Afiidavits  of  A.B.  and 
CD.  of  proper  search. 
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In  the  High  Court  of  Justice.  Notice  to  per- 

°  son  apparently 

In  the  matter  of  .  JT.SIb 

Take  notice,  that  John  Doe,  of  the  City  of  Toronto,  Tit^e^^AiTtf 
Esquire,  hath  made  an  application  to  the  High  Court  of  and  Rule  lOOo. 
Justice  for  Ontario  for  a  certificate  of  his  title  to  the  above 
mentioned  property,  under  "The  Quieting  Titles  Act;"' 
and  take  notice,  that  if  you  claim  any  interest  therein, 
you  must  lodge  your  claim  in  writing,  verified  by  affidavit, 
stating  the  particulars  thereof,  at  my  Chambers,  in  , 

on  or  beiore  the  day  of  now  next  ensuing,  and 

serve  a  copy  on  the  said  John  Doe  {give  address),  or.Eichard 
Roe,  his  solicitor,  at  his  office  in  {give  address),  and,  in  de- 
fault thereof,  any  claim,  right,  or  interest  you  may  have 
therein  at  law  or  in  equity  will  be  for  ever  barred  and  extin- 
guished. 
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This  notice  is  served  on  you  because  [give  briefly  the  rea- 
son why  notice  is  served,  e.g.,  from  the  evidence  adduced  before 
me  it  appears  that  you  claim  to  be  entitled  to  the  said  land, 
as  heir  at  law  of  C.E.,  of  ,  deceased,]   whereas  the 

said  John  Doe  claims  to  be  entitled  to  the  said  lands,  free 
from  any  claim  whatever  on  your  part. 

Dated  this  day  of  ,19 

Eeferee  of  Titles. 
To  (name  the  parties  to  he  served,  with  their  addresses.) 
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Adverse  claim  In  the  Hiffh  Court  of  Justice, 

under  C^uiet-  ° 

nMir^*"*'        ^^  *^^  matter  of  (as  in  the  petition.) 

G.H.,  of  {occupation),  claims  to  be  owner  of  the 

said  lands  {or  of  part  of  the  said  lands)  described  as  follows: 
—  {state  briefly  the  nature  of  the  claim,  and  the  grounds  of 
it.)   {a) 

Dated 

(Signed)  G.H.  or  E.F. 
Solicitor  for  G.H. 
Or,  CD.,  Solicitor  for  A.B.   (give  address.) 

This  should  he  flled  with  the  affldavit  required  hy  section 
18  (2),  with  the  Referee  to  whom  the  petition  is  referred.  It 
should  he  indorsed  with  the  usual  notice  of  the  name  and  address 
of  the  party  or  his  solicitor,  hy  whom  it  is  flled:  See  Rule  136. 
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Affidavit  veri-  In  the  High  Court  of  Justice. 

fying  adverse 

Oui"t' ""'^'^'^  In  the  matter  of  (as  in  the  petition.) 

18  (I).       ' '  Ij  A.B.,  of  , ,  make  oath  and  say,  that  to  the 

best  of  my  knowledge  and  belief,  I  am  the  owner  of  the  es- 
tate [or  interest]  which  is  claimed  by  me  in  my  notice  of 
claim  in  this  matter,  (h)  now  produced  to  me  marked  with 
the  letter  A,  subject  to,  &c.  (as  the  case  may  he.) 

(a)  See  R.  S.  O.  1897  c.  135,  Sclied.  Form  3.  The  nature  of  the 
claim  can  be  framed  from  the  form  of  claim  of  an  applicant.  See 
form  of  petition.  No.  1430, 

(&)  This  should  be  referred  to  as  an  exhibit,  and  marked  by  the 
Commissioner. 
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In  the  High  Court  of  Justice.  Memorandum 

of  Master  as 

In  the  matter  of  Lot,  &c.,  &c.  ^rooltX 

I  have  perused  this  Title,  and  I  find  the  proofs  thereof  ^^^^  i^^^. 

defective  in  the  following  particulars  {set  them  forth  shortly, 

in  some  such  form  as  the  following :) 

1.  The  dower  of  Mary,  the  wife  of  James  Harris,  does  not 
appear  to  be  effectually  barred,  she  not  having  executed  the 
deed. 

2.  The  certified  copy  of  the  discharge  of  the  mortgage 
to  Henry  Brock  is  not  jiroduced. 

3.  There  is  no  evidence  that  Isaac  Brock  was  living  when  ^ 
his  conveyance  by  attorney  to  John  Johnson  was  executed. 

4.  The  will  of  Thomas  Brock  has  not  been  produced. 

5.  It  is  not  shewn  that  John  Ross  was  not  married  when 
he  conveyed. 

6.  The  Mali  of  Abraham  Oldham  does  not  seem  to  pas"^ 
a  fee,  but  to  create  an  estate  tail,  and  this  must  be  barred. 
(See  R.  S.  0.  c.  122.) 

7.  There  is  no  proof  of  the  heirship  of  Joseph  Styles. 

A.B., 
3rd  January,  19       .  Referee. 
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In  the  High  Court  of  Justice.  Form  of  cer- 

tificate of  title 
These  are  to  certify,  under  the  authority  of  The  Quieting  where  peti- 

Titles  Act,  that  ,  of  ,  in  the  County  of  ,  1^^^  j^^,, 

and  Province  of  Ontario   [Esquire],  is  the  legal  and  bene- estate,  (d) 
ficial  owner  in  fee  simple  in  possession  of  (describing  lands)  ; 
subject  to  the  reservations  mentioned  in  the  twenty-fifth  sec- 
tion of  the  said  Act. 

And  to  the  taxes  payable,  or  to  become  payable,  in  respect 
of  the  said  parcel  of  land  for  the  current  year. 

[And  subject,  also,  to  the  riglits  of  ,  under  an 

indenture  of  lease  dated  the  day  of  , 

and  made  between  ] ; 

(c)   To  be  delivered  to  the  petitioner  or  his  solicitor. 
id)   See  R.  S.  O.  1897  c.  135,  Sched.  Form  4. 
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[And  subject  also,  to  the  rights  of  ,  under  an 

agreement  for  the  purchase  of  the  said  parcel  of  land,  dated 
the  da^  of  ,  and  made  between  the  said 

of  the  first  part  and  of  the  second  part;] 

But  free  from  all  other  rights,  interests,  claims,  and  de- 
mands whatever. 

In  witness  Avhereof,  the  Honourable   {name 

of  Judge)  has  hereunto  set  his  hand,  and  the 

[L.S.]        seal  of  the  said  Court  has  been  hereunto  affixed, 

this  day  of  ,  one  thousand 

nine  hundred  and 

Signature  of  Judge. 
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Formofcer-  In  the  High  Court  of  Justice. 

tificate  of 

leSustlTeis         "^^^^^  ^^6  *o  certify,  under  the  authority  of  The  Quieting 
outstanding.    Titles  Act,  that  ,  of  ,  in  the  County  of  , 

and  Province  of  Ontario  (lumber  merchant),  is  the  beneficial 
owner  in  fee  simple  in  possession  of  (describing  lands)  ;  sub- 
ject t(5  the  reservations  mentioned  in  the  twenty-fifth  section 
of  the  said  Act; 

And  to  the  taxes  payable,  or  to  become  payable,  in  respect 
of  the  said  parcel  of  land  for  the  current  year ; 

[And  subject,  also,  to  a  certain  indenture  of  bargain  and 
,  sale,  by  way  of  mortgage,  dated  the  day  of  ,  one 

thousand  nine  hundred  and  ,  and  made  between 

for  securing  the  payment  of  and  interest  thereon,  at 

the  rate,  and  payable  at  the  days  and  times  therein  men- 
tioned ;] 

[And  subject,  also,  to  the  rights  of  ,  as  lessee,  un- 

der an  indenture  of  lease  dated  the  day  of  , 

and  made  between  ,  of  ,  and  ,  of 

;] 

And  subject,  also,  to  the  rights  of  .  under  an 

agreement  for  the  purchase  of  the  said  parcel  of  land,  dated 
the  day  of  ,  made  between  the  said  of 

the  first  part  and  the  said  of  the  second  part ;] 

But  free  from  all  other  rights,  interests,  claims,  and  de- 
mands whatever. 

And  these  are  further  to  certify,  that  the  legal  owner- 
ship or  estate  in  fee  simple  of  and  in  the  said  parcel  of  land 
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was  conveyed  to  the  said  by  the  said  indenture  of  the 

day  of 

In  witness  whereof,  the  Honourable 
Chancellor  of  Ontario  and  President  of  the  said  Court 
{or  as  may  be),  has  hereunto  set  his  hand>  and  the 
seal   of   the   said    Court  has   been   hereunto   affixed, 
this  day  of  ,  one  thousand  nine  hundred 

and 


1451 

In  the  High  Court  of  Justice.  Certificate  of 

title  of  mort- 

These  are  to  certify,  under  the  authority  of  The  Quieting  g^geeinfee. 
Titles  Act,  that  under  and  by  virtue  of  an  indenture  of  mort- 
gage bearing  date,  &c.,  and  made  between  {set  out  parties), 
the  said  {mortgagee)    became  mortgagee  of   an  im- 

incumbered  estate  in  fee  simple  in  those  certain  parcels  of 
land  known  and  described  as,  &c.,  &c.  {describe  land),  and 
now  appears  to  be  the  first  mortgage  thereon. 

Proceed  as  in  Form  No.  1449. 
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These  are  to  certify,  under  the  authority  of  "  The  Quiet-  Certificate  of 
ing  Titles  Act,"  that  A.B.,  of  fas  administrator  of  aonalrepre- 

the  real  and  personal  estate  of,  or  as  executor  of  the  last  will  sentative. 
and  testament  of]  O.H.,  late  of  ,  who  died  on 

or  about  day  of  ,  is  under  and  by  virtue 

and  subject  to  the  provisions  of  The  Devolution  of  Estates 
Act,  the  owner  in  fee  simple  in  possession  of,  &c.  [proceed 
as  in  Form  No.  1449.] 


For  forms  of  certificate  in  case  of  trustees  under  a  will:  see 
Re  Montgomery,  certificate  No.  409 ;  Re  McArthur,  cer- 
tificate No.  323 ;  Re  HicTcson,  certificate  No.  292. 

For  form  of  certificate  in  case  of  a  mortgagee,  see  Re  Spettigue, 
certificate  No.  390. 

Tenant  in  remainder:  Re  Musgrove,  certificate  No.  340. 

Tenant  in  remainder  where  tenant  for  life  does  not  join: 
Re  O'Dwyer,  certificate  No.  570. 
F— 55 
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Tenant  for  life  in  equitalble  estate:  Re  Deacon,  certificate 
No.  417. 

Tenant  for  life  in  legal  estate:   Be  Arnold,  certificate  No. 
614. 

For  form  of  certificate  of  heirship  under  the  Quieting  Titles 
Act,  s.  33 ;  See  Re  Riordan,  certificate  No.  672 ;  Re  Backhouse, 
certificate  No.  63;  Re  Billington,  certificate  No.  467. 

N.B. — The  certificates  referred  to  above  are  entered  in 
the  office  of  the  Cleric  of  Becord  and  Writs. 
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Form  of  Court 
deed  under 
sees.  31  and  32. 


1453a 

Costs  of  peti- 
tioner under 
Quieting 
Titles  Act. 


In  the  High  Court  of  Justice. 

The  High  Court  of  Justice  for  Ontario,  under  the  au- 
thority of  The  Quieting  Titles  Act,  doth  hereby  grant  unto 
A.B.,  &c.  {here  describe  the  premises  sold),  to  hold  the  same 
unto  the  said  A.B.,  his  heirs  and  assigns  for  ever  (as  the  case 
may  be),  subject  to  the  reservations  mentioned  in  the  twenty- 
fifth  section  of  the  said  Act,  and  to  {specifying,  either  by 
reference  to  a  schedule  or  otherwise,  any  of  the  other  charges 
or  incumbrances,  exceptions  or  qualifications  to  which  the  title 
of  A.B.  is  subject),  but  free  from  all  other  rights,  interests, 
claims,  and  demands  whatever. 

In  witness  whereof,  [Chancellor  of  Ontario  and 

President  of  the  said  Court,  or  as  may  he],  has  hereunto  set 
his  hand,  and  the  seal  of  the  said  Court  has  been  hereto  set 
this  day  of  ,  in  the  year  of  our  Lord  , 

[Signature  of  Judge.] 
M.  McM., 

Clerk  of  Eecords  and  Writs. 

[L.S.] 


{This  bill  of  costs  is  intended  merely  to  serve  as  a  guide 
to  the  profession,  and  that  in  simple  cases  only.) 

In  the  High  Court  of  Justice. 

In  the  matter  of  lot  No.  9,  in  the  3rd  Concession  of  the 
Township  of  Oro. 

The  Petitioner's  costs  in  obtaining  Certificate. 

Instructions  for  petition   $4  00 

Drawing  petition,  per  folio 0  20 

Copy  to  file,  per  folio 0  10 
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Attending   to    enter    petition    with    Inspector    where 

necessary    $0  50 

Paid  his  fees 8  00 

Attending  to  file  petition  with  Clerk  of  Eecords  and 

Writs    0  50 

Paid  filing 0  10 

Attending  to  bespeak,  and  for  certificate  for  registra- 
tion         1  00 

Paid  for  same 1  10 

Attending  to  register 0  50 

Paid  liegistrar    

Attending  Eegistrar  to  bespeak,  and  for  Abstract  of 
Deeds  and  copies  of  Memorials  of  such  as  are  not 
held  by  Petitioner 1  00 

Paid  Eegistrar's  fees 

Attending  Sheriff  for  Certificates 1  00 

Paid   Sheriff 

Affidavits  of  matter  in  support  of  Title,  per  fo 0  20 

Engrossing  each,  per  fo 0  10 

Attending  to  swear,  for  each,  50  cents,  paid  20  cents.  . 

Attending  County  Treasurer  for  Certificate  Taxes.  .     1  00 

Paid   for   same 

The  like  on  Township  Treasurer,  where  necessary ...      050 

The  like  on  Collector,  where  necessary 0  50 

Drawing  Petitioner's  Affidavit  and  copy,  per  folio ....      0  20 

Attending  to  swear,  50  cents,  paid  20  cents 0  70 

Drawing  state  of  facts,  where  necessary:  (see  Statute, 

sec.  7,  sub-sec.  4,)  per  folio 0  20 

Copy  thereof,  per  folio 0  10 

Drawing  Schedule  of  Deeds  and  papers,  per  folio.  .     0  20 

Drawing  Certificate  of  Solicitor  or  Counsel  as  to  state 

of   title   and   fee   thereon 2  00 

(To  he  increased  according  to  the  nature  of  the  case.) 

Attending  Eeferee  with  deeds  and  papers,  and  com- 
paring same  with  Schedule 1  00 

Attending  Eeferee  for  advertisement  and  notice  for 

service  on  parties  who  may  have  claims 0  50 

Paid   for   same 

Copy  of  advertisement  for  Gazette,  when  necessary.  .     0  30 

Writing  with  and  forwarding 0  50 

Paid  for  insertion  and  for  Gazettes 

Copies  for  local  newspaper  and  letter  therewith,  if 

ordered  by  Eeferee 0  80 

Copy  to  affix  to  Court  House  door 0  30 
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Paid  affixing 

Copy  to  be  affixed  in  Post  Office $0  30 

Paid  getting  same  affixea 

Affidavit  as  to  insertion  in  Gazette,  local  newspaper, 
and  as  to  affixing  same  on  Court  House  door  and 

at  Post  Office,  each 0  50 

Attending  to  swear,  each 0  50 

Paid  swearing  and  Exhibits 

Copy  notice  to  serve  on  each  party  [as  directed] ....     0  30 

Attending  Sheriff  with  same  to  serve 0  50 

Paid  Sheriff,  service  and  for  mileage,  13  cents  per 

mile    

Affidavit  of  service  on  each  narty,  40  cents,  and  oath 

and   Exhibit 

Attending  to  file  affidavits  with  Eeferee 0  50 

Attending  Referee  when  satisfied  with  Title  to  forward 

papers  to  Inspector 

Letter  to  Agent  to  wait  upon  Inspector 0  50 

Paid  Agent  attending  Inspector  when  title  passed, 

and  to  bespeak  and  for  certificate 1  00 

Paid  engrossing  certificate  in  duplicate 

Attending  compare  engrossment ' 0  50 

Attending  Inspector  with 0  50 

Attending  for,  when  signed 0  50 

Attending    Clerk    of    Eecords   and    Writs   with,    for 

entry    0  50 

Attending  him  therefor    0  50 

Paid  his  fees 

Paid  Agent's  letter  forwarding 0  50 

Attending  County  Registrar  with  certificate  for  regis- 
tration       0  50 

Paid  his  fees  

Attending  for  same  when  registered 0  50 

Paid  postages  throughout  the  matter 

Bill  of  costs  and  copy,  per  folio 0  30 

For  Tariff  of  Di^ursements :  see  Tariff  B  in  App.  to  Con. 
Rules  1897,  Items  90-109. 


CHAPTER  XXII. 

PEOCEEDINGS  UNDER  "  THE  VENDORS  AND  PUR- 
CHASERS   ACT."  (a) 

1454 

In  the  High  Court  of  Justice.  Notice  of 

motion  under 

In  the  matter  of  "  The  Vendors  and  Purchasers  Act."  *jj^  Pu"chas- 
And  in  the  matter  of  the  contract  of  sale,  dated  ,  19     ,  ers  Act.    (a) 

of  lands  in  the 


Between 

and 


Vendor, 
Purchaser. 

{Formal  parts:  see  No.  403.) 

for  an  order  declaring  that  the  objection  to  the  title  of 
the  above  named  vendor  to  the  lands  in  question  made  by  the 
above  named  purchaser  on  the  ground  that  (state  shortly  the 
ground)  has  [or  has  not]  been  satisfactorily  answered  by  the 
vendor  and  that  the  same  does  not  constitute  [or  the  same 
constitutes]  a  valid  objection  to  the  title.  And  that  a  good 
title  has  [or  has  not]  been  shewn  in  accordance  with  the 
conditions  of  sale.  [And  for  an  order  directing  the  said  (ven- 
dor) to  repay  to  the  said  (purchaser)  the  sum  of  $  , 
the  deposit  paid  by  him  under  the  contract  as  may  te  neces- 
sary under  the  contract.']  Or  for  such  other  order  as  may 
seem  just.    And  take  notice,  &c.  (see  No.  403). 

Dated,  &c. 
(a)   R.  S.  O.  1897  c.  134. 


CHAPTEK  XXIII. 

PEOCEEDINGS  UNDER  "  THE  OVERHOLDING  TEN- 
ANTS ACT."  (a) 
1455      Sir,- 

Notice  to  quit 

by  landlord).  I  hereby   [if  as  agent  add  as  agent  for  your  landlord 

A.B.]  give  you  notice  to  quit  and  deliver  up  the  possession  of 
the  messuage  [or  rooms,  or  as  the  case  may  he]  and  premises 
with  the  appurtenances  known  as  situate  at  in 

the  County  of  ,  which  you  now  hold  of  me  [or  of  the 

said  A.B.]  as  the  tenant  thereof,  on  the  day  of  , 

19  ,  [or  at  the  end  of  your  tenancy  which  shall  expire  next 
after  the  end  of  one-half  year  from  the  time  of  your  being 
served  with  this  notice] . 

Yours,  &c. 
To 


1456      Sir,— 

Notice  to  quit 

(by  tenant).  I  hereby  give  you  notice  that  I  shall  quit  and  deliver  up 

possession  of  the  messuage  (or  as  the  case  may  he)  and  prem- 
ises with  the  appurtenances  situate  at  in  the  County 
of  ,  which  I  now  hold  of  you  on  the  day 
of                            .  19     . 


To 


Yours,  &c. 


session. 


{Title  &c.,  as  in  No.  1458.) 

,    ^^  (Formal  parts:  see  No.  744.) 

145T 

sISicTlf  dl  1-  0^  *^e  day  of  ,  19     ,  I  did  personally 

mandofpos-  serve  the  above  named  tenant  CD.  with  the  demand  of  pos- 
session now  shewn  to  me  and  marked  Exhibit  "  A,"  by  de- 
livering to  and  leaving  with  the  said  CD.  at  ,  in 
the  of  ,  a  duplicate  of  the  said  demand 
signed  by  the  said  A.B. 

2.  At  the  time  of  such  service  I  demanded  of  the  said 
CD.  to  deliver  up  to  the  said  A.B.  possession  of  the  land 
mentioned  in  the  said  demand,  but  the  said  CD.  refused  to 
do  so  (or  according  to  the  fact). 

(a)  See  R.  S.  O.  1897  c.  171.  and  Re  Snure  and  Davis  (1902) 
4  O.  L.  R.  82. 
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1458 

In  the  County  Court  of  the  County  of  ai,  appoint"'^ 

ment  before  a 

In  the  matter  of  A.B.,  landlord,       ju'^ge.  (b) 
and 
CD.,  tenant  (c). 

(Formal  parts:  see  No.  744.) 

1.  I  am  the  ahove  named  landlord. 

2.  By  indenture  of  lease  now  shewn  to  me  and  marked 
Exhibit  "  A.,"  I  demised  to  the  above  named  CD.  the  land 
therein  mentioned  (stating  shortly  the  terms  of  the  demise,  or 
if  no  written  lease,  state  the  terms  under  which  the  tenant  holds). 

3.  On  or  about  the  day  of  ,  19  j,  the  tenancy 
of  the  above  named  tenant  expired  [or  was  determined  by  a 
notice  to  quit  given  on  my  behalf  to  the  said  tenant,  or  state 
as  may  ie  the  fact  the  manner  in  which  the  tenancy  has  become 
determined,  e.g.,  ly  the  breach  of  some  covenant  in  the  lea^e]. 

4.  On  the  day  of  ,  19  ,  a  demand  was  made 
upon  the  said  tenant  for  the  delivery  up  of  possession  of  the 
said  lands,  a  true  copy  of  which  demand  is  now  shewn  to  me 
and  marked  Exhibit  "  B.,'*  but  he  has  refused  to  comply  with 
the  same. 

5.  By  reason  of  the  premises  I  desire  to  enter  upon  and 
have  again  the  said  demised  premises  and  to  eject  the  said 
tenant  therefrom. 


(Title,  &c.,  as  in  No.  1458.) 

Upon  the  application  of  the  above  named  A.B.,  and  upon      1459 
reading  the  affidavit  of  filed,  I  hereby  appoint  day,  Appointment, 

the  day  of  ,  19     ,  at  the  hour  of  o'clock  in 

the  noon  at  my  Chambers  (or  as  may  be),  to  inquire 

and  determine  whether  the  said  CD.  was  a  tenant  to  the  said 
A.B.  for  a  term  or  period  which  has  [expired,  or  has  been 
determined  (by  notice  to  quit,  or  for  default  in  payment  of 
rent,  or  otherwise  as  the  case  may  require)]  and  whether  the 
said  CD.  holds  possession  of  (shortly  describe  the  land)  against 


(6)   See  R.  S.  O.  1897  c.  171,  s.  3. 
(c)   See  R.  S.  O.  1897  e.  171,  s.  10. 
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the  right  of  the  said  A.B.,  and  whether  the  said  CD.  wrong- 
fully refuses  to  go  out  of  possession  of  the  premises,  having 
no  right  to  continue  in  possession,  or  how  otherwise. 

Dated,  &c. 

Judge  of  the  County  Court 
of 


1460 

Notice  i)f 
appointment 
to  be  served 
on  the  tenant, 
(a) 


{Title.  &c.,  as  in  No.  1458.) 

Take  notice  that  the  above  named  (landlord)  of  the 
of  in  the  County  of  claims  possession  from 

you  of  {shortly  describe  the  land)  on  the  ground  that  your 
tenancy  thereof  [expired  or  was  determined  by  notice  to  quit 
on  the  day  of  19     ,  and  that  you  wrongfully 

refuse  to  go  out  of  possession,  notwithstanding  that  posses- 
sion has  been  duly  demanded  from  you  {or  otherwise  triejiy 
state  the  principal  facts  alleged  hy  the  landlord  to  entitle  him 
to  possession  {a)]. 

And  further  take  notice  that  the  Judge  of  the  County 
Court  of  the  County  of  has  appointed  day 

the  day  of  19     ,  at  the  hour  of  o'clock 

in  the  noon  at  his  Chambers  {or  as  may  te,  according 

to  the  appointment)  for  the  purposes  mentioned  in  the  ap- 
pointment, a  copy  of  which  is  hereto  annexed  (&). 

Dated  this  day  of  19     . 

To  the  above  named  {tenant).  {Signature) 

Solicitor  for  the  said  {landlord). 


{Title  &c.,  as  in  No.  1458.) 

(Forrnal  parts:  see  No.  744.) 

1461  1-  I  did  on  the  day  of  ,  19     ,  personally 

Affidavit  of  serve  the  above  named  defendant  CD.  with  the  appointment, 
po^intment?&c.  ^^oticc  of  appointment,  and  affidavit,  now  shewn  to  me  and 
marked  Exhibits  "  A.,"  "  B.,"  and  "  C"  respectively,  by  de- 
livering to  and  leaving  with  the  said  CD.  at  the  of 
,  in  the  County  of  ,  a  true  copy  of  each 
of  the  said  exhibits  together  with  a  true  copy  of  the  lease 
and  demand  of  possession  referred  to  in  the  said  affidavit 
and  marked  as  Exhibits  "  D  "  and  "  E  "  respectively  to  this 
affidavit. 

(o)~See  R.  S.  O.  1897,  c.  171,  s.  4. 

(6)  Besides  the  copy  of  appointment,  there  must  also  be  an- 
nexed copies  of  the  affidavit  on  which  the  appointmert  was  obtained, 
and  of  the  papers  attached  thereto :  R.  S.  O.  1897,  c.  171,  s.  4. 


CHAPTER  XXIV. 

PROCEEDINGS  UNDER  "  THE  CREDITORS'  RELIEF 
ACT/'  (c) 

1462 

{The  forms  required  in  practice  under  "The  Creti-i^ors' ^'■oceedings 
Relief  Act "  are  to  be  found  in  the  schedule  to  that  Act.     They  creditors' 
are  therefore  not  reprinted  here.)  Relief  Act." 


(a)   R.  S.  O.  1897  c.  78. 


CHAPTEE   XXV. 

PROCEEDINGS   UNDER   "THE   ACT   RESPECTING 
ASSIGNMENTS  AND  PREFERENCES  BY 
14^3  INSOLVENT  PERSONS."  (a) 

Assif^nment  mi  •     •     t      j 

for  the  benefit        This  indenture  made  the  day  of  ,  m  the  year 

of  creditors.     Qf  q^j  Lord  one  thousand  nine  hundred  and  ,  in  pur- 

suance of  the  Act  respecting  Assignments  and  Preferences 
by  Insolvent  Persons,  being  chapter  147  of  the  Revised 
Statutes  of  Ontario. 

Between  A.B.  (hereinafter  called  the  debtor)  of  the  first 
part;  X.Y.  (hereinafter  called  the  assignee)  of  the  second 
part,  and  the  several  firms,  persons  and  corporations  who  are 
creditors  of  the  said  debtor  (hereinafter  called  the  creditors), 
of  the  third  part. 

Whereas  the  said  debtor  has  heretofore  carried  on  busi- 
ness at  ,  as  ,  and  being  unable  to  pay 
his  creditors  in  full,  has  agreed  to  convey  and  assign  to  the 
said  assignee  all  his  estate,  real  and  personal,  for  the  purpose 
of  paying  or  satisfying  the  claims  of  his  creditors  rateably 
and  proportionately,  and  without  preference  or  priority. 

Now  this  indenture  witnesseth,  that  in  consideration  of 
the  premises  and  of  the  sum  of  one  dollar,  the  said  debtor 
doth  hereby  grant  and  assign  to  the  said  assignee,  his  heirs, 
executors,  administrators  and  assigns,  all  his  personal  pro- 
perty which  may  be  seized  and  sold  under  execution,  and  all 
his  real  estate,  credits  and  effects. 

To  have  and  to  hold  the  same  unto  the  said  assignee,  his 
heirs,  executors,  administrators  and  assigns,  respectively, 
according  to  the  tenure  of  the  same. 

Upon  trust  that  the  said  assignee,  his  heirs,  executors, 
administrators  and  assigns,  shall  sell  and  convey  the  real  and 
personal  estate  and  convert  the  same  into  money,  and  collect 
and  call  in  the  debts,  dues  and  demands  of  the  said  debtor.. 

And  it  is  hereby  declared  that  the  said  assignee,  his  heirs, 
executors,  administrators  and  assigns,  shall  stand  pos- 
sessed of  the  moneys  derived  from  the  sale  of  the  said  real 

(o)   R.  S.  O.  1897  c.  147. 
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and  personal  estate,  and  of  the  moneys  collected  and  called  in 
and  of  all  other  moneys  which  the  said  assignee,  his  heirs,  ex- 
ecutors, administrators  and  assigns,  shall  receive  for  or  on  ac- 
count of  the  premises  hereinbefore  assigned. 

Upon  trust,  in  the  first  place,  to  pay  the  costs  of  and  in- 
cidental to  the  preparation  and  execution  of  these  presents; 
secondly,  to  deduct  and  retain  such  remuneration  as  shall  be 
voted  or  fixed  for  him,  the  said  assignee,  under  the  provi- 
sions of  the  said  Act;  and  thirdly,  to  pay  off  the  debts  and 
liabilities  of  the  said  debtor  to  the  said  creditors,  respectively, 
rateably  and  proportionately  and  without  preference  or 
priority,  and  the  surplus,  after  payment  of  all  claims,  costs, 
charges  and  expenses  in  full  to  hand  over  to  the  said  debtor. 

The  said  debtor  appoints  the  said  assignee,  his  executors, 
administrators  and  assigns,  his  lawful  attorney  and  attorneys, 
irrevocable  in  his  name  to  do  all  matters  and  things,  make, 
sign,  seal  and  execute  all  deeds,  documents  and  papers  neces- 
sary to  more  fully  perfect  in  him  the  title  to  the  lands,  pre- 
mises, goods  and  chattels,  debts  dues,  and  demands  hereby 
assigned  or  intended  so  to  be,  and  to  do  all  other  acts,  matters 
and  things  necessary  to  enable  him,  the  said  assignee,  to  carry 
into  effect  the  intents  of  these  presents. 

And  the  said  parties  of  the  third  part,  being  a  majority 
of  the  creditors  aforesaid  having  claims  of  $100  and  upwards 
computed  according  to  the  provisions  of  the  said  Act,  against 
the  said  debtor,  hereby  assent  to  this  assignment,  and  direct 
that  it  be  made  to  the  said  assignee  instead  of  to  the  Sheriff 
of  the  County  of  .     [Or,  and  the  said  parties  of 

the  third  part  being  a  majority  in  number  and  value  of  the 
creditors  who  have  pursuant  to  the  said  Act  proved  claims  to 
the  amount  of  $100  or  upwards,  hereby  asst-nt  to  this  assign- 
ment and  direct  that  it  be  made  to  the  said  assignee  in  the 
place  and  stead  of  the  Sheriff  of  the  County  of  ,  or 

in  the  place  and  stead  of  ,  to  whom  an  assignment 

was  heretofore  made  by  the  said  debtor  on  the  day 

of  ,19     ].  (6) 

In  witness  whereof,  the  said  parties  have  hereunto  set 
their  hands  and  seals,  the  day  and  year  first  above  written. 

Signed,  sealed  and  delivered,     ) 
in  the  presence  of.  ) 

(6)    See  R.  S.  O.  1897  c.  147,  s.  8. 
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1464 

Affidavit  uf 
new  or  ad- 
ditional as- 
signee for 
registration. 
(a) 


In  the  matter  of  A.B.,  of  the  of 

,  in  the  County  of  ,  [hardware 

merchant,  or  as  the  case  may  he],  Insolvent. 

And  in  the  matter  of  the  Act  respecting  Assign- 
ments and  Preferences  by  Insolvent  Persons. 

I,  ,  of  the  of  ,  in  the  County  of 

[accountant  or  as  may  he  the  case]   make  oath  and 
say  as  follows : 

1.  The  above  named  A.B.  on  the  day  of  j  19  , 
made  an  assignment  for  the  benefit  of  his  creditors  under 
the  above  mentioned  Act  to  Sheriff  of  the  County 
of  [or  to  X.Y.  of  the  of  in  the 
County  of  ,  accountant  or  as  the  case  may  he],  which  said 
assignment  is  registered  in  the  office  of  the  clerk  of  the 
County  Court  of  the  County  of  ,  on  the  day 
of                  ,  19     . 

2.  I  am  a  resident  of  the  said  County  of  {the 
county  in  which  the  ddhtor  resided  or  carried  on  husiness),  at 
the  time  of  the  assignment),  and  by  a  resolution  of  a  majority 
in  number  and  value  of  .the  creditors  of  the  said  A.B.,  who 
have  proved  claims  to  the  amount  of  $100  or  upwards,  I  have 
been  duly  appointed  assignee  of  the  estate  of  the  above 
named  A.B.  in  substitution  for  the  said  sheriff  [or  by  an 
order  of  the  Judge  of  the  High  Court  of  Justice  or  of  the 
County  Court  of  the  County  of  (as  the  case  may  he),  1 
have  been  duly  appointed  assignee  of  the  estate  of  the  above 
named  A.B.  in  substitution  for  [or  to  act  as  assignee  jointly 
with]  X.Y.,  who  was  by  resolution  (or  as  the  case  may  he) 
appointed  assignee  of  the  estate  of  the  said  A.B.  in  substitu- 
tion for  the  said  sheriff].                                             ' 

Sworn,  &c.  (h) . 


(a)  Under  R.  S.  O.  3897  c.  147,  s.  8  (2),  the  affidavit  should 
be  registered  in  the  office  of  the  County  Court  where  the  assignment 
is  registered  (see  ss.  8  and  13)  and  where  there  are  lands  of  the  debtor 
should  also  be  registered  in  the  proper  office:   (see  s.  8). 

(6)  To  be  sworn  before  any  person  authorized  to  administer 
affidavits  in  the  High  Court  or  before  a  Justice  of  the  Peace :  see  R. 
S.  O.  c.  147,  s.  27. 
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1465 

Notice  to  Creditors.  Notice  of 

assignment  to 

In  the  matter  of  the  estate  of  A.B.,  of  the  ,  Sgntario^"^ 

of  ,  in  the  County  of  [hardware  Gazette,  &c. 

merchant],  Insolvent.  ^'^^ 

Notice  is  hereby  given  that  the  above  named  A.B.,  carry- 
ing on  the  business  as  a  [hardware  merchant]  in  the  said 
of        ,  has  made  an  assignment  under  E.  S.  0.  1897  ch.  147, 
of  all  his  estate,  credits  and  effects  to  of  the  of 

in  the  County  of  ,  for  the  general  benefit  of 

his  creditors. 

A  meeting  of  creditors  will  be  held  at  the  office  of  the 
said  assignee  in  the  of  ,  on  the 

day  of  ,19     ,  at  the  hour  of         o'clock  in  the  fore- 

noon, to  receive  a  statement  of  affairs,  to  appoint  inspectors 
and  for  the  ordering  of  the  affairs  of  the  estate  generally. 

Creditors  are  requested  to  file  their  claims  with  the 
assignee  with  proofs  and  particulars  as  required  by  the  said 
Act.  on  or  before  the  day  of  such  meeting. 

And  notice  is  further  given  that  after  the  day  of 

,  19  ,  the  assignee  will  proceed  to  distribute  the 
assets  of  the  estate  amongst  the  persons  entitled  thereto,  hav- 
ing regard  only  to  the  claims  of  which  notice  shall  then  have 
been  given,  and  that  he  will  not  be  liable  for  the  assets  or  any 
part  thereof  so  distributed,  to  any  person  or  persons  of  whose 
claims  he  shall  not  then  have  had  notice. 

Dated  at  ,  this  day  of  ,  19     . 

Assignee. 

or  Solicitors  for  the  Assignee. 


(iStyU:  see  No.  1464.) 

1466 

I,  CD.,  of  the  of  in  the  County  of  ,  ^^J^ftoV^'rov 

(residence  and  addition),  make  oath  and  say  as  follows: —      i^ng clafm!'^°(t^) 

1.  I  am  a  claimant  as  a  creditor  herein  [or,  the  duly 
authorized  agent  of  CD.,  a  claimant  as  a  creditor  herein,  or 
a  member  of  the  firm  of  CD.  &  Co.,  claimants,  as  creditors 


(c)    See  R.  S.  O.  1897  c.  147.  s.  13. 
id)    See  R.  S.  O.  1897  c.  147,  s.  21. 
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Proxy,     (c) 


herein]    [add  where  the  deponent  is  not  himself  the  claimant, 
and  I  have  full  knowledge  of  the  matters  herein  deposed  to]. 

2.  The  above  named  A.B.  {the  insolvent)  is  justly  and 
truly  indebted  to  me  [or  to  the  said  CD.  or  CD.  &  Co.]  in 
the  sum  of  for  [goods  supplied  to  the  said  A.B.  and 
for  promissory  notes,  &c.,  as  the  case  may  &e] ,  that  is  to  say : 
{setting  out  the  particulars:  see  Nos.  38,  et  seq.)  ;  [or  as  per 
the  statement  hereto  annexed]. 

3.  I  hold  [or  the  said  CD.,  holds,  or  C  D.  &  Co.,  hold] 
no  security  whatever  for  the  said  claim  or  for  any  part  thereof 
[or  the  following  security,  that  is  to  say  {specifying  the 
security),  which  is  of  the  value  of  $  •]  (^) 

Sworn,  &c.  (6) 


{Style:  see  No.  1464.) 

{Or,  In  the  matter  of  A.B.,  an  insolvent.)  {d) 

I,  CD.,  of  ,  a  claimant  against  the  estate  of  the 

above  named  insolvent,  [or,  if  the  proxy  he  indorsed  on  or 
appended  to  the  affidavit  of  claim,  the  within  {or  above)  named 
CD.],  hereby  authorize  and  empower  to  represent 

me  at  all  meetings  of  creditors  in  this  matter,  and  to  vote  and 
act  for  me  at  such  meetings  in  respect  to  my  claim  [where 
indorsed  on  or  appended  to  the  affidavit  of  claim,  add  within 
{or  above)  set  out],  and  in  all  respects  to  represent  me  as  if 
I  were  present  and  acting  in  the  premises. 


Dated  at 


Witness. 


the 


day  of 


19 


CD. 


1468 

Notice  of  con 
teitation  of 
claiii).     (e) 


{Style:  see  No.  1464.) 

To  CD.  of  the  of  ,  in  the  County  of 

Take  notice  that,  pursuant  to  the  above  mentioned  Act, 
as  assignee  of  the  estate  and  effects  of  the  said  A.B.,  I  dispute 

(a)    See  R.  S.  O.  1897  c.  147,   s.  20  (4). 

(6)  To  be  sworn  before  any  person  authorized  to  administer  aflB- 
davita  in  ttie  High  Court  or  before  a  .Justice  of  the  Peace,  or  if  sworn 
out  of  Ontario  before  a  notary  public  i^ee  R.  S.  O.  1S97  c.  147,  s.  27. 

rn)    See  R.  S.   O.  3897  c.  147,  s.   19. 

id)  INIay  be  omitted  where  the  proxy  is  indorsed  upon  or  ap- 
pended to  the  affidavit  of  claim. 

(e)    See  R.  S.  O.  1897  c.  147,  s.  22. 
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your  claim  to  rank  upon  the  estate  of  the  said  A.B.  for  the 
sum  of  $         ,  or  for  any  part  thereof. 

And,  further,  take  notice  that  your  claim  to  rank  on  the 
said  estate  will  be  forever  barred  unless  within  30  days  after 
the  receipt  by  you  of  this  notice,  or  within  such  further  time 
as  the  Judge  of  the  County  Court  of  the  County  of  , 

may  on  application  allow  you,  bring  an  action  against  me  as 
such  assignee  to  establish  your  said  claim  and  serve  on  me  a 
copy  of  the  writ  of  summons,  or  summons,  therein. 

Service  of  such  writ  of  summons,  or  summons,  may  be 
made  upon  E.F.,  solicitor  of  the  of  in  the  County 

of 

Dated  at  ,  the  day  of  ,  19     . 

Assignee. 
or  Solicitors  for  the  Assignee. 


In  the  146« 

Between  CD.,  Plaintiff,  STn^ct.t 

and  by  creditor  to 

X.Y.,  assignee  for  the  benefit  of  creditors  £"'^(^;' 
of  A.B.,  Defendant. 

(Formal  parts:  see  No.  123.) 

1.  (State  the  claim  against  A.B.,  the  insolvent,  as  in  any 
other  action.) 

2.  On  the  day  of  ,  19  ,  the  said  A.B.  made 
an  assignment  of  all  his  estate,  credit  and  effects  for  the 
benefit  of  his  creditors  to  the  defendant. 

3.  The  plaintiff  duly  filed  his  claim  with  the  said  assignee 
claiming  the  sum  of  $  as  aforesaid  (as  the  case  may  he). 

4.  On  the  day  of  ,  19  ,  the  defendant  as 
such  assignee  served  the  plaintiff  with  notice  of  contestation 
of  the  said  claim. 

The  plaintiff  claims: 

1.  A  declaration  that  he  is  entitled  to  rank  as  a 
creditor  upon  estate  of  the  said  A.B.  for  $  , 
the  amount  of  his  said  claim. 

2.  The  costs  of  this  action. 

3.  Such  further  or  other  relief  as  the  nature  of 
the  case  may  require. 


(«)   See  R.  S.  O.  1897  c.  147,  s.  22. 
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14TO 

Appointment  jji  ^^g  matter  of  an  assignment  for  the  benefit 

tionofinsol-  of  creditors  made  by  A.B.  of  the  of  , 

vent  or  his  in  the  County  of  ,  [hardware  merchant], 

emp  oyees.  (a)  Insolvent,  to  X.Y.,  of  the  of  ,  assignee. 

And  in  the  matter  of  the  Act  respecting  Assign- 
ments and  Preferences  by  Insolvent  Persons,  E.  S. 
0.  1897  c.  147. 

Upon  the  application  of  X.Y.,  the  above  named  assignee, 
I  [Master  in  Ordinary,  or  Local  Master,  or  special  examiner 
of  the  Supreme  Court  of  Judicature,  or  Local  Registrar  {or 
Deputy  Clerk  of  the  Crown)  of  the  Hi«7h  Court  of  Justice, 
or  Judge  of  the  County  Court  of  the  County  of  ,  or 

Official  Eeferee,  or  other  person  specially  named  by  order] 
hereby  appoint         the  day  of  ,  19     ,  at  the  hour 

of  o'clock  in  the  noon,  at  my  chambers  No. 

street  in  the  of  for  the  examination  upon  oath 

of  the  above  named  A.B.  (or  as  the  case  may  he,  naming  the 
person  to  he  examined  who  is  or  has  heen  an  agent,  cleric,  servant, 
officer  or  employee  of  the  assignor)  touching  the  estate  and 
effects  of  the  said  A.B.,  and  as  to  the  property  and  means  he 
had  when  the  earliest  of  the  debts  or  liabilities  of  the  said 
A.B.  existing  at  the  date  of  the  said  assignment  made  by  the 
said  A.B.  on  the  day  of  ,  19     ,  was  incurred,  and 

as  to  the  property  and  means  the  said  A.B.  still  has  of  dis- 
charging his  debts  and  liabilities,  and  as  to  the  disposal  he 
has  made  of  any  property  since  contracting  such  debt  or  in- 
curring such  liability,  and  as  to  any  and  what  debts  are  owing 
to  him. 

Dated  at  this  day  of  ,  19     . 

Signature  of  officer. 


1471 

Notice  of  mo-   i^  the  High  Court  of  Justice. 

tion  for  Older  ° 

crSitollo^  III  t^e  matter  of  A.B.,  of  ,  in  the  County 

take  legal  pro-  of  of  ,  merchant,  insolvent ; 

ceedmgs.    (&)  ^^^  .^  ^^^  ^^^^^^  ^^  Chapter  147  of  the  Revised 

Statutes  of  Ontario,  1897,  entitled  "An  Act  re- 
specting Assignments  and  Preferences  by  Insolvent 
Persons." 

(o)  See  R.  S.  O.  1897  c.  147,  s.  34.  Where  a  partnership  had 
been  dissolved,  a  former  employee  of  the  firm  was  held  to  be  examin- 
able by  the  assignee  of  the  separate  estate  of  one  of  the  partners,  as 
to  the  affairs  of  such  estate :  Re  Chuinane,  18  P.  R.  208. 

(5)    See  R.  S.  O.  1897  c.  147,  s.  9. 
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{Formal  parts:  see  No.  403.) 

that  a  motion  will  be  made  on  behalf  of  CD.,  a  creditor  of 
the  above  named  A.B.,  for  an  order  authorizing  the  said  CD. 
to  take  such  proceedings  in  the  name  of  E.F.,  assignee  of  the 
said  A.B.,  under  an  assignment  made  in  pursuance  of  the 
said  Act  and  dated  the  day  of  ?  19     ,  but  at  the 

expense  and  risk  of  the  said  CD.,  as  he  may  be  advised,  upon 
such  terms  and  conditions  as  to  indemnity  to  the  said  assignee, 
or  for  such  other  order  in  the  premises,  as  may  be  just. 

(Signed) 
Solicitor  for  the  said  CD. 

To  E.F.,  Esquire, 
Assignee  of  the  said  A.B. 


Conditions  of  Sale. 

1472 

Conditions  of  sale  of  the  stock-in-trade  and  fixtures  of  Conditions  of 
the  estate  of  A.B.,  of  iSrade*"*'''" 

1.  The  stock-in-trade  and  fixtures  mentioned  in  the  in- 
ventory produced  are  sold  at  a  rate  upon  the  dollar  of  the 
inventory  value  thereof,  without  reduction  or  abatement,  ex- 
cept as  regards  shorts  and  longs  in  quantities  which  are  to  be 
adjusted  by  inventory  prices  before  settlement  of  purchase. 

2.  The  highest  bidder  shall  be  the  purchaser,  and  if  any 
dispute  arises  as  to  the  last  or  highest  bid,  the  stock-in-trade 
and  fixtures  shall  be  put  up  at  a  former  bidding. 

3.  N"o  person  shall  retract  his  bid. 

4.  The  assignee  reserves  the  right  to  one  bid. 

5.  The  purchaser  shall  at  the  time  of  sale  sign  the  an- 
nexed agreement  for  purchase,  and  shall  pay  down  a  deposit 
of  ten  per  cent,  of  his  purchase  money  to  the  assignee,  and 
sufficient  therewith  to  make  one-fourth  of  the  purchase 
money  in  five  days,  and  the  balance  in  three  equal  instal- 
ments secured,  to  the  satisfaction  of  the  assignee,  at  two, 
four  and  six  months,  with  interest  at  per  cent,  per  an- 
num. And  upon  the  full  completion  of  such  purchase,  the 
purchaser  shall  be  entitled  to  be  put  in  possession. 

F— 56 
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6.  Time  shall  be  considered  of  the  essence  of  these  con- 
ditions, and  of  the  agreement  to  purchase;  and  if  the  pur- 
chaser fail  to  comply  with  these  conditions  or  any  of  them, 
the  deposit  shall  be  forfeited  to  the  assignee,  who  shall  be  at 
liberty  to  re-sell  the  goods,  without  notice  to  the  de- 
faulter; and  the  deficiency,  if  any,  by  such  re-sale,  together 
with  all  charges  attending  the  same,  or  occasioned  by  the 
defaulter,  are  to  be  made  good  by  the  defaulter. 

7.  The  purchaser  shall  have  [five]  days  to  check  the  in- 
ventory and  stock-in-trade  and  fixtures  free  of  expense,  after 
which  the  purchaser  is  to  assume  the  rent  and  taxes  and 
other  rates,  and  to  arrange  with  the  landlord  of  the  premises 
as  to  tenancy. 


Agreement  to  Agreement  to  Purchase. 

purchase 


(annexed. ) 


It  is  hereby  declared  and  agreed  by  and  between  (the 
assignee),  the  vendor  of  the  stock-in-trade  and  fixtures  re- 
ferred to  in  the  annexed  conditions  of  sale,  and  (purchaser)  ; 
that  the  said  (purchaser)  has  become  the  purchaser  of  the 
said  stock-in-trade  and  fixtures  at  the  rate  of  cents  on 

the  dollar  of  the  inventory  value  thereof,  and  that  the  sum 
of  $  has  been  paid  by  the  said  to  the  said 

(assignee)  by  way  of  deposit  and  in  part  payment  of  the  pur- 
chase money,  and  that  the  particulars  and  conditions  of  sale 
shall  be  taken  as  the  terms  of  agreement  for  the  sale  and  pur- 
chase respectively  and  to  be  observed  and  fulfilled  by  the 
said  (assignee)  and  (purchaser)  respectively  in  all  things. 

As  witness  their  hands  this  day  of  ,  19     . 

Witness 


CHAPTEE  XXVI. 
AKBITEATION  PEOCEEDINGS. 


I47» 


In  the  Hiffh  Court  of  Justice.  Title  of  matter 

"  tor  proceed- 

In  the  matter  of  the  arbitration  between  A.B.  and  CD.  '"^'  i°  ^'''''^■ 
[or  as  may  be]. 


(Formal  parts:  see  Nos.  1473  and  403.) 

J  474 

on  the  part  of  defendant,  that  all  proceedings  in  this  action  ^°*^°^  stay"' 
may  be  stayed :  the  matters  in  difference  therein  between  the  action  after  a 
parties  thereto,  having^  been  asrreed  to  be  referred  to  arbi-  submission  to 

,      , .  .      -•    ,    ,  , .        /  £.  -TIT       .  r^^\  arbitration,  (a) 

tration.    And  take  notice  (cfic,,  as  %n  No.  403). 


(Title:  as  in  No.  1473.) 

1475 

Take  notice,  that  you  are  hereby  required,  on  or  before  Notice  to  con- 

,1  T  j>  -.  o  J  •  1 1  •     t^ur  in  appoint- 

the  day  ot  ?  19     ,  to  concur  with  me  m  ment  of  an 

appointing  an  arbitrator  [or,  umpire,  or  third  arbitrator] ,  arbitrator,  or 
to  whom  all  matters  in  difference  between  us  may  be  referred,  t.Ir'^or^iimp^ire. 
in  pursuance  of  the  submission  between  us  dated  the  (&) 

day  of  ,  19     ;  to  act  in  the  place  of  E.F.,  deceased 

(or  as  may  he).     Dated  this  day  of  ,  19     . 

A.B.,  of   (residence  and  addition). 
To  CD.,  of  (residence  and  addition). 


(Formal  parts:  see  Nos.  1473  and  403.) 


1476 


that  G.H.,  of   (residence  and  addition),  may  be  appointed  ^°^'fQj.°g^^^°' 
arbitrator   [or,  umpire,  or,  third  arbitrator] ,  to  whom  all  appointment 
matters  in  difference  between  the  said  A.B.  and  the  above  *^°f^^{^^''®/?'^ 
named  CD.  may  be  referred,  in  pursuance  of  the  submission 

(o)  See  R.  S.  O.  1897  c.  62,  s.  6. 
(6)  See  R.  S.  O.  1897  c.  62,  s.  7. 
(c)    See  R.  S.  O.  1897  c.  62,  s.  7  (2). 


884  ARBITRATION   PROCEEDINGS. 

between  them  dated  the  day  of  ,  19     :  the 

said  G.H.  to  act  in  the  place  of  E.F.,  deceased  {or  as  may 
be).     And  take  notice  (<£c.,  as  in.  No.  403). 


14'y'y  (Formal  parts:  see  Nos.  1473  awdl403.) 

Sntoenirge^^  ^^^  P^^^  °^  *^^^  plaintiff  {or  as  may  he),  that  the  time 
time  for  mak-  limited  by  the  order  dated  the  19     ,  for  R.B., 

j."^  *^*^^v^"  *  therein  named,  to  make  and  publish  his  award  in  this  cause, 

may  be  enlarged  until  the  ,  19     .    And  take  notice 

(cgc,  as  in  No.  403.) 


147S  ^      ^ 

Formal  parts         To  all  to  whom  these  presents  shall  come:  I.,  E.F.,  of 
of  an  award,     {residence  and  addition),  send  greeting: 

Whereas  {recite  the  agreement  or  submission,  or  so  much 
of  its  terms  as  may  be  essential  to  shew  the  authority  of  the  . 
arbitrator,  or  umpire,  with  respect  to  the  subject  matter  of 
reference,  and  the  time,  power  of  enlargement,  and  manner 
of  making  the  award.  Recite  the  enlargements,  if  any;  and 
then  proceed  thus:) 

Now  know  ye,  that  I  the  said  E.F.,  having  taken  upon 
myself  the  burthen  of  the  said  arbitration,  and  having  heard 
and  duly  considered  all  the  allegations  and  evidence  of  the 
said  respective  parties  of  and  concerning  the  said  matters  in 
difference,  and  so  referred  as  aforesaid,  do  make  and  publish 
this  my  award  in  writing  of  and  concerning  the  said  matters 
so  referred  to  me;  and  do  herebv  award  {(S;c.:  Conclude  with 
a  distinct  statement  of  the  arbitrator's  decision  on  all  the 
points  referred  to  him).  In  witness  thereof  I  have  hereunto 
set  my  hand  [//  so :  and  seal]  this         day  of  ,  19     . 


E.F. 


Witness  to  the  signature  of  the  said  E.F.    ^ 
[or,  Signed,  sealed  and  delivered  by  the  said 
E.F.  in  the  presence  of]  : 

G.H.,  of  {residence  and  addition). 

(a)   See  R.  S.  O.  1897  c.  62,  s.  10. 
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(Formal  parts:  see  No.  744.) 

147t» 

1.  On  the  day  of  ,  19  ,  I  saw  E.F.,  ^^f^l"^^^^  ^^ 
of  {residence  and  addition),  sign  and  publish  [or,  sign,  seal  an  award."  ° 
and  publish]  his  award  in  this  matter,  dated  the  day 

of  ,  19     ,  and  now  produced  and  shewn  to  me,  and 

marked  G. 

2.  The  name  or  signature  "  /'  set  and  subscribed 
to  the  said  award  as  the  party  executing  the  same,  is  of  the 
proper  handwriting  of  the  said  E.F. 

3.  The  name  and  signature  "  ,"  set  and  subscribed 
to  the  attestation,  written  at  the  foot  of  the  said  award,  of 
the  execution  thereof  by  the  said  E.F.,  is  of  my  proper  hand- 
writing. 


(Formal  parts:  see  Nos.  1473  and  403.) 

1480 

on  the  part  of  the  plaintiff  (or  as  may  he),  that  the  award  Notice  of  mo- 
dated  the  ,19     ,  of  E.F.,  the  arbitrator  in  this  cause  J^^^'^J^^*^^^ 
[or,  matter],  may  be  set  down  for  hearing  as  a  special  case,  ing  a  special 
upon  the  questions  thereby  submitted  for  the  determination  ^*®^^®*?j.*^^^^^y 
of  this  Honourable  Court.    And  take  notice  ((&c.j  as  in  No.  (b) 
403). 


(Formal  parts:  see  Nos.  1473  and  400.) 

1481 

on  the  part  of  the  plaintiff  (or  as  may  be),  that  the  award  Notice  of  mo- 
dated  the  ,19     ,  of  F.F.,  the  arbitrator  in  this  *;'J^3*°^®' 
cause    [or,   matter],   may   be   set    aside    on   the   following  award,   (c) 
grounds;  namely  [state  them;  as  thus:  (1)   For  that  the  said 
arbitrator  (shew  corruption,  partiality,  or  secret  interest  of 
the    arbitrator,  or   other   misconduct   justifying  the  setting 
aside  of  the  award.)]     And  take  notice  (<&c.,  as  in  No'.  400.) 

(6)   See  R.  S.  O.  1897  c.  62,  s.  9  (6). 

(c)  It  would  seem  that  a  motion  to  set  aside  an  award  can  only 
now  be  made  on  such  a  ground  as  the  misconduct  of  the  arbitrator. 
Objection  to  his  findings  must  be  taken  by  appeal :  see  R.  S.  O.  1897 
c.  62.  ss.  12  and  14. 
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(Formal  parts:  see  Nos.  1473  and  403.) 
1483 

Notice  of        on  the  part  of  the  said  R.W.,  that  the  time  limited  by  the 

mit  matters  to  Submission    to    arbitration  in  this    matter,  for    making  the 

reconsidera-     award  in  pursuance  thereof,  may  be  enlarged  to  the  , 

trator.    (c)      1^     j  ^^^  that  the  matters  be  remitted  to  the  arbitrator, 

to  supply  an  accidental  omission  in  one  part  of  his  award 

of  the  words  "  taken  in  due  form  of  law  as  aforesaid  and," 

and  of  the  word  '"  satisfy  " ;  and  for  a  direction  therein  that 

if   one  of  the  parties  to  the  said   reference  should  pay  the 

whole  of  the  fees  and  compensation  of  the  third  arbitrator, 

the  other  party  should  repay  him  a  moiety  thereof;  and  also 

for  the  re-execution  of  the  said  award.     And  take  notice 

{(&c.,  as  in  No.  403). 


J48J$  (May  he  framed  from  No.  1481.) 

Notice  of  mo- 
tion by  way  of 
appeal  from  an 
award . 


CHAPTEE   XXVII. 
WINDING  UP  OF  COMPANIES,  (a) 
In  the  Hiffh  Court  of  Justice.  Petition  to 

°  wind  lip. 

In  the  matter  of  The  Winding-up  Act,  being 
Chapter  129  of  the  Kevised  Statutes  of  Canada  and 
the  Amending  Acts. 

And  in  the  matter  of  The  Company  of 

To  the  Honourable  the  Judges  of  the  High  Court 
of  Justice. 

The  petition  of 

Sheweth  as  follows : 

1.  The  above  mentioned  The  Company  of  , 
was  incorporated  under  letters  patent  under  The  Ontario 
Companies  Act  (as  the  case  may  he;  mentioning  the  Act  un- 
der which  the  company  was  incorporated)  in  or  about  the 
year 

[Or,  The  company,  limited,  was  incorporated 

by  letters  patent  under  The  Ontario  Companies  Act,  or  un- 
der the  provisions  of  The  Companies  Act,  1902,  of  the  Do- 
minion of  Canada,  or  as  may  he]. 

2.  The  head  office  of  the  said  company  is  at  in  the 
County  of  ,  and  Province  of  (or  as 
may  he). 

3.  The  objects  for  which  the  said  company  was  incor- 
porated were  (set  out  shortly  the  ohjects). 


(a)  A  joint  stock  company  may  be  wound  up  under  the  Ontario 
Winding  up  Act,  R.  S.  O.  1897,  c.  222,  if  the  company  be  one  within 
the  control  of  the  Ontario  Legislature,  for  any  cause  justifying  wind- 
ing up  other  then  insolvency.  If  the  company  is  insolvent  the  pro- 
ceedings to  wind  up  must  be  had  under  the  Dominion  Winding  up 
Act,  R.  S.  C.  c.  129  and  amendments  thereto,  that  Act  being  in  the 
nature  of  an  Insolvency  Act,  and  overruling  the  provisions  of  the 
Provincial  Act:  Re  Iron  Clay  Manufacturing  Co  (1890),  19  O.  R. 
441;  Shoolbred  v.  Clark  (1890),  17  S.  C.  R.  265;  Re  Union  Fire  Ins. 
Co.   (1887),   (1890),    14  O.  R.  618,  16  A.  R.161,  17  S.  C.  R.   265. 

As  to  cases  in  which  a  company  may  be  wound  up :  see  Mas- 
ten's  Company  Law,  p.  578. 
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4.  The  nominal  capital  stock  of  the  said  company  is 
$  ,  divided  into  shares,  of  which 

shares  are  said  to  be  subscribed,  and  shares  are  said 

to  be  fully  paid  up  [or  partly  paid  up,  as  may  he,  or  the 
petitioner  is  ignorant  as  to  how  many  of  said  shares  have 
been  subscribed  for,  or  what  amount  has  been  called  up 
thereon.] 

5.  Immediately  after  the  incorporation  of  the  said  com- 
pany, it  commenced  to  carry  on  business  and  has  continued 
to  carry  on  business  until  (state  time). 

6.  The  petitioner  is  a  creditor  of  the  said  company  for 
the  sum  of  $  ,  and  his  claim  is  overdue  and  un- 
paid, and  the  said  company  is  also  indebted  to  divers  other 
persons  and  companies  in  large  amounts  which  are  overdue 
and  unpaid, 

7.  The  said  company  by  its  president  and  directors  has 
admitted  its  inability  to  pay  the  claim  of  the  petitioner,  or  to 
meet  the  other  liabilities  of  the  said  company,  and  that  the 
said  company  is  insolvent  (or  state  the  other  facts  shewing 
insolvency  of  company). 

The  petitioner  therefore  prays : 

1.  That  it  may  be  declared  that  the  said  company  is 
a  corporation  within  the  meaning  of  the  Winding  up 
Act  of  the  Dominion  of  Canada,  and  the  amendments 
thereto. 

2.  And  that  the  said  company  may  be  ordered  to  be 
wound  up  under  the  provisions  of  the  said  Acts. 

3.  That  a  proper  person  may  be  appointed  pro- 
visional liquidator  of  the  said  company  to  act  until  a 
permanent  liquidator  shall  be  appointed, 

4.  That  it  may  be  referred  to  [the  Master  in  Ordi- 
nary] of  this  Honourable  Court  to  appoint  a  fit  and 
proper  person  to  be  permanent  liquidator  of  the  said 
company,  and  that  the  said  [Master]  may  be  directed 
to  take  all  necessary  steps  and  may  be  empowered  to 
exercise  all  such  powers  as  are  conferred  upon  this 
Honourable  Court  or  any  Judge  thereof  by  the  said 
Winding  up  Act  and  amendments  thereto,  as  to  this 
Honourable  Court  may  seem  proper  for  the  winding 
up  of  the  said  company. 
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5.  That  the  costs  of  this  petition  and  of  the  pro- 
ceedings thereon  may  be  ordered  to  be  taxed  and  paid 
out  of  the  assets  of  the  said  company. 

6.  And  that  the  petitioner  may  have  such  further 
or  other  relief  as  to  this  Honourable  Court  may  seem 
just. 


(Formal  parts:  see  No.  1484.)  1a««^ 

1.  The  above  mentioned  The  Company  of  ,  Petition  to 
was  incorporated  under  letters  patent  under  (or  as  the  cose  wind  up. 
may  be;  mentioning  the  Act)  in  or  about  the  year               for 

the  purpose  of  (stating  in  general  terms  the  object  for  which 
the  company  was  incorporated) . 

2.  The  head  office  of  the  said  company  is  in  the 
of  and  Province  of  Ontario, 

3.  Immediately  after  its  incorporation  the  said  company 
was  organized  and  proceeded  to  carry  on  business  until  about 
the  day  of  ,  19     . 

4.  The  affairs  of  the  said  company  have  become  much 
involved,  and  it  has  become  unable  to  meet  its  liabilities  and 
is  in  fact  insolvent. 

5.  On  the  day  of  ,  19  ,  the  petitioner 
in  an  action  in  this  Court  (or  as  the  case  may  he)  recovered 
judgment  against  the  said  company  for  the  sum  of  $ 

and  costs,  which  were  taxed  at  the  sum  of  $  ,  and 

writs  of  execution  were  on  the  day  of  , 

19  ,  placed  in  the  hands  of  the  Sheriff  of  the  County  of 
,  against  the  goods  and  lands  of  the  said  Com- 
pany whereby  the  Sheriff  was  directed  to  levy  the  amount 
of  the  said  judgment,  and  the  said  writs  are  still  in  the  hands 
of  the  said  Sheriff  in  full  force  and  unsatisfied. 

6.  Judgments  have  also  been  recovered  against  the  said 
company  by  other  creditors  thereof,  and  writs  of  execution 
thereunder  have  been  placed  in  the  hands  of  the  said  Sheriff 
where  they  now  remain  in  full  force  and  unsatisfied,  and 
other  actions  are  pending  or  threatened  against  the  said  com- 
pany by  persons  claiming  to  be  creditors  thereof. 

7.  The  said  Sheriff  has  since,  about  the  day  of  , 
been  in  possession  of  the  property  of  the  company,  and  is  now 
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in  possession   thereof   under   the  writs  of   execution  in   his 
hands. 

8.  The  petitioner  has  been  unable  to  obtain  any  statement 
of  the  assets  and  liabilities  of  the  said  company,  and  desires 
an  investigation  thereof  (or  as  the  case  may  he). 

9.  The  petitioner  therefore  prays; 

1.  That  it  may  be  declared  that  the  above  company 
is  a  corporation  to  which  the  provisions  of  The  Wind- 
ing up  Act  and  amendments  are  applicable. 

2.  That  it  may  be  declared  that  the  said  company 
ought  to  be  wound  up  under  the  provisions  of  the  said 
Acts,  and  for  an  order  directing  a  winding  up  of  the 
said  company  accordingly. 

3.  That  an  order  may  be  made  appointing  a  provi- 
sional liquidator  of  the  estate  and  effects  of  the  said 
company,  and  referring  it  to  the  Master  in  Ordinary 
of  the  Supreme  Court  of  Judicature  to  appoint  a  per- 
manent liquidator  of  the  said  company,  and  empower- 
ing and  directing  the  said  Master  to  take  all  neces- 
sary steps  and  conferring  upon  the  said  Master  all 
the  powers  conferred  upon  the  Court  by  The  Winding 
up  Act  and  amendments  thereto  for  the  purpose  of 
the  winding  up  of  the  said  company. 

4.  That  for  the  purposes  aforesaid  all  proper  direc- 
tions may  be  given,  accounts  taken,  and  inquiries 
made. 

5.  And  that  the  petitioner  may  have  such  further  or 
other  relief  as  may  seem  meet,  and  as  the  case  may 
require. 

And  the  petitioner  will  ever  pray,  &c. 


1486 

Notice  of  pre-  In  the  High  Court  of  Justice. 

sentation  to  be 

indorsed  on  In  the  matter,  &c.  (see  No.  1484) . 

petition.  ' 

Take  notice  that  the  within  petition  will  be  presented  to 
this  Honourable  Court  at  Osgoode  Hall,  Toronto,  on  the 
day  of  ,  at  o'clock  in  the  forenoon,  or  so  soon 

thereafter  as  counsel  can  be  heard.     And  take  notice  that  in 
support  thereof  will  be  read  (set  out  affidavits,  &c.,  to  he  used) . 
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And  take  notice  that  unless  you  then  and  there  attend, 
such  order  may  be  made  in  your  absence  as  to  the  Court  may 
seem  proper. 

Dated  this  day  of  ,  19     . 

To  {name  of  company)  \ 

and  their  solicitors  or  agents.    J 

X.Y., 
Solicitors  for  Petitioners. 
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This  petition  is  filed  by  Messrs.  ,  of  No.  SpeSr*" 

street,  in  the  County  of  ,  solicitors  for 

the  within  named  petitioners,  who  carry  on  business  at 


(Formal  parts:  see  No.  1484.) 

1488 

I,  ,  of  the  ,  in  the  County  of  ^  Affidavit  in 

merchant,  make  oath  and  say :  B^^ppovt.    {a} 

1.  I  am  the  petitioner  in  this  matter. 

2.  That  such  of  the  statements  in  the  petition  now  pro- 
duced and  shewn  to  me  and  marked  A.,  as  relate  to  my  own 
acts  and  deeds,  are  true,  and  such  of  the  said  statements  as 
relate  to  the  acts  and  deeds  of  any  other  person  or  persons  or 
body  corporate  I  believe  to  be  true. 

Sworn,  &c. 


(Formal  parts:  see  Nos.  908  and  1484.) 

1480 

1.  Upon  the  petition  of  J.M.^  F.G.,  J.L.  and  J.V.,  of  the  winding  up 

City  of  Toronto,  in  the  County  of  York,  trading  under  the  ^^^'j^^J^'^ 
name,  style,  and  firm  of  J.M.  &  Company,  presented  unto  this  Act. 
Court  this  day  by  counsel  for  the  petitioner  in  presence  of 
counsel  for  the  Company,  Toronto,  upon 

opening  up  the  matter,  upon  hearing  read  the  said  petition, 
the  affidavits  of  F.G.,  filed,  and  the  exhibits  therein  referred 
to,  and  upon  hearing  what  was  alleged  by  counsel  aforesaid 
[if  so,  and  counsel  aforesaid  consenting  hereto]. 

(o)  The  affidavit  of  the  petitioner  should  be  supplemented  by  such 
additional  evidence  as  is  obtainable  to  show  the  liability  of  the  com- 
pany to  be  wound  up,  and  to  corroborate  the  status  of  the  petitioner 
and  alpo  of  the  fitness  of  the  proposed  provisional  liquidator. 
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2.  This  court  doth  declare  that  the  said  the 
Company  of  ,  is  an  incorporated  trading  company 

within  the  provisions  of  the!  said  Act,  and  is  insolvent  and 
liable  to  be  wound  up  by  this  Court  under  the  provisions  of 
the  said  Act  and  amendments  thereto,  and  doth  order  that  "the 
said  company  shall  be  wound  up  by  this  Court  under  the 
provisions  of  the  said  Act  and  the  amendments  thereto. 


(Formal  parts:  see  No.  1489.) 


1490 


Upon  motion  made  unto  this  Court  this  day  by  Mr.  , 

Sg  rpro^°'"*'  >  counsel  for  ,  the  petitioning  creditor 

visional  liqui-  herein,  in  presence  of  counsel  for  ,  creditors 

delega*?n?       ^^  *^^  ®^^^  Company  [no  one  appearing  for  the  said  com- 

to  the  Master  pany,  although  duly  notified  as  appears  by  petition,  notice 

powers  for        Qf  presentation  thereof  and  admission  of  service! ,  upon  hear- 

winclinGr  up       .  j  ^     r 

u)  ing  read  the  order  made  the        day  of  for  the  winding 

up  of  the  said  company,  and  the  papers  and  documents  read 

and  referred  to  on  the  application  for  the  said  order;  and 

upon  hearing  w'hat  was  alleged  by  counsel  aforesaid : 

1.  This  Court  doth  order  that  be  and  [he] 
is  hereby  appointed  provisional  liquidator  of  the  estate  and 
effects  of  the  above  named  company,  upon  his  giving  security 
to  the  satisfaction  of  for  the  due  performance  of  his 
duties. 

2.  And  this  Court  doth  further  order  that  it  be  referred  to 
the  [Master  in  Ordinary]  to  appoint  a  permanent  liquidator 
or  liquidators  of  the  estate  and  effects  of  the  said  above  named 
company,  and  to  take  all  necessary  proceedings  for  and  in 
connection  with  the  winding  up  of  the  said  company  and  the 
remuneration  to  be  paid  to  the  liquidator  or  liquidators. 

3.  And  this  Court  doth  in  pursuance  and  by  virtue  of  the 
statute  in  that  behalf  hereby  delegate  to  the  said  [Master], 
all  such  powers  are  are  conferred  upon  the  Court  by  the  Wind- 
ing up  Act,  and  amending  Acts,  as  may  be  necessary  for  the 
said  winding  up  of  the  said  company. 

5.  And  this  Court  doth  further  order  that  the  costs  of  the 
said  petition  and  order  for  winding  up,  and  of  this  motion 
be  taxed  and  be  paid  by  the  said  permanent  liquidator  out  of 
the  assets  of  the  said  company  which  shall  come  to  his  hands. 

(o)   This  order  may  be  made  upon  the  motion  for  a  winding  up 
order. 


WINDING   UP   OF   COMPANIES.  893 

1491 

This  Court  doth  order  that  of  ,  be  and  Clause  for  ap- 

he  is  hereby  appointed  interim  liquidator  of  the  estate  and  fXrimTiSut 
effects  of  the  said  company  without  security  until  the  appoint-  dator  without 
ment  of  a  permanent  liquidator.  security. 


1492 

This  Court  doth  fiulber  order  that  the  powers  of  the  said  vision  in  wind- 
provisional  liquidator  be  and  they  are  hereby  restricted  to  the  ^^s  up  <>rder 
following  acts,  namely,  to  carrying  on  and  continuing  the  provisional 
business  of  the  said  company  so  far  as  may  be  necessarj^  for  liquidator, 
carrying  out  and  completing  existing  contracts,  and  [keeping 
the  company's  furnaces  in  blast] ,  and  for  that  purpose  to  raise 
a  sum  of  money  not  exceeding  per  week,  at  a  rate 

not  exceeding  per  cent,  per  annum  and  the  usual  banker's 
commission,  by  the  sale  of  or  upon  the  security  of  the  com- 
pany's assets,  or  to  make  such  advances  himself  if  he  shall 
think  fit,  and  this  Court  doth  further  order  that  for  any  ad- 
vance which  the  said  {provisional  liquidator)  shall  make  for 
the  purposes  aforesaid,  he  shall  have  a  first  charge  upon  the 
assets  and  undertaking  of  the  said  company  next  after  any 
incumbrances  now  existing  thereon. 


14»» 

This  Court  doth  order  that  the  said  {provisional  liqui-  Another  form 

dator)  be  at  liberty  until  the  Court  shall  see  fit  to  make  fur-  °f  ^/^j^''^^^ 
ther  order  to  the  contrary  to  carry  on  the  business  of  the  said  business, 
company  so  far  as  may  be  necessarv  to  complete  contracts 
already  made  by  the  said  company,  and  to  enter  into  such 
new  contracts  as  may  be  necessary  to  continue  the  business  of 
the  said  company,  so  as  to  enable  the  same  and  the  property 
and  assets  thereof  to  be  sold  as  a  going  concern,  and  for  that 
purpose  to  use  up  the  stock  and  other  materials  of  the  said 
company  in  the  liquidator's  possession,  but  so  that  the  price 
of  such  new  contracts  shall  not  exceed  $  ,  and  shall  not 

take  more  than  six  months  to  complete. 


1494 

This   Court   doth   further   order  that  for  the  purpose  of  Another  form 
carrying  on  the  business  of  the  said  company  as  aforesaid,  the  °^  "'^^^bor^rcw 
said  {provisional  liquidator)  be  at  liberty  to  borrow  imme-  Ing  of  money 
diately  or  from  time  to  time,  such  sum  or  sums  as  he  mayj^^  ^dator*^"^^ 
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require  for  carrying  on  the  said  business,  and  for  payment  of 
current  expenses,  and  for  the  completion  of  work  now  in 
course  of  execution  at  ,  not  exceeding  in  the  whole 

$  ,  the  rate  of   interest   on   moneys  so   to  be 

borrowed  not  to  exceed  per  cent,  per  annum. 

And  this  Court  doth  further  order  that  all  moneys  so  to  be 
borrowed,  with  the  interest  for  the  same,  do  constitute  a  first 
charge  on  all  the  property  and  assets  of  the  said  company  next 
after  any  charges  now  existing  thereon. 

And  this  Court  doth  further  order  that  the  said  {pro- 
visional liquidator)  do  execute  on  behalf  of  the  company  such 
instruments  as  may  be  necessary  for  perfecting  such  charges. 

And  this  Court  doth  further  order  that  the  costs  of  this 
application  and  of  carrying  out  the  provisions  of  this  order, 
be  fixed  and  paid  by  the  said  {provisional  liquidator)  out  of 
the  assets  of  the  company. 


1405  {Formal  parts:  see  No.  400.) 

^onTor^dis^^  ^^^  ^^  Order  discharging  A.B.,  the  provisional  liquidator  of 
charge  of  pro-  the  said  company,  from  his  office  as  such  provisional  liqui- 
datTand^his'  dator,  and  ordering  the  bond  given  by  him  as  security  for  the 
bond.  due    performance   of   his    duty  to   be   delivered  up    by  the 

Accountant  of  the  Supreme  Court  of  Judicature  to  be  can- 
celled, and  directing  the  costs  of  the  said  provisional  liqui- 
dator to  be  taxed  and  paid  out  of  the  assets  of  the  said  com- 
pany as  and  when  the  said  Judge  may  direct.     • 


149ft  {Formal  parts:  see  Nos.  908  and  1484.) 

tew  by        I  hereby  appoint  ,  of  the  City  of 

liquidator.       solicitor,  to  be  my  solicitor  in  this  matter. 

Dated,  &c. 

{Signature) 
Liquidator  of  the  above  named  company. 


^Jprwal  I  hereby  sanction  the  appointment  by  the  liquidator  of  a 

solicitor  [or  of  Mr.  W.,  to  be  his  solicitor]  to  assist  him  in  the 
performance  of  his  duties. 

{Signature). 

[Master  in  Ordinary.] 
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(Formal  parts:  see  Nos.  908  and  1484.) 

140T 

1.  Upon  the  application  of  the  solicitor  for  the  liquidator,  Order  to  call 
in  presence  of  counsel  for  ,  creditors,  and  ,  meeting  of 
shareholders,  and  of                    ,  creditors,  and  ,  contributories. 
shareholders,  in  person. 

2.  It  is  ordered  that  a  meeting  of  the  creditors  of  the  said 
company  be  summoned  and  held  for  the  purpose  of  appointing 
a  person  or  persons  not  exceeding  four,  to  represent  them  in 
order  that  the  wishes  of  the  creditors  of  the  said  company 
mav  be  ascertained  through  the  said  representatives  at  such 
times  and  in  such  manner  as  may  hereafter  be  directed. 

3.  And  it  is  further  ordered  that  a  separate  meeting  of 
the  contributories  and  shareholders  of  the  said  company  be 
also  summoned  and  held  for  the  purpose  of  appointing  a 
person  or  persons,  not  exceeding  four,  in  order  that  the  wishes 
of  the  said  contributories  and  shareholders  may  be  ascertained 
through  the  said  representatives  at  such  times  and  in  such 
manner  as  may  hereafter  be  directed. 

4.  And  it  is  further  ordered  that  the  said  meetings  be 
summoned  by  ,  who  is  hereby  appointed  to  act  as 
chairman  thereof,  and  to  report  the  result  of  the  said  meet- 
ings to  ,  and  to  make  a  report  to  him  of  the 
lists  of  creditors,  contributories  and  shareholders,  who  shall 
have  voted  at  the  said  meetings  respectively  if  hereafter 
required. 

5.  And  it  is  further  ordered  that  the  proof  of  the  claims 
of  contributories,  shareholders  and  creditors,  who  shall  claim 
the  right  to  vote  at  said  meetings,  shall  be  to  the  satisfaction 
01  the  chairman  thereof. 

6.  And  it  ib  further  ordered  that  ,  may  act  as 
secretary  of  the  said  meetings,  and  record  the  proceedings, 
and  it  is  further  ordered  that  the  mode  of  notifying  the 
creditors,  contributories  and  shareholders  of  the  said  meet- 
ings be  as  determined  by  the  said  convener  or  chairman. 

7.  And  it  is  further  ordered  that  the  costs  and  expenses  of 
and  incidental  to  this  application  and  order,  and  to  the  sum- 
moning and  holding  of  the  said  meetings,  be  costs  in  this 
matter  to  the  said  liquidator,  and  be  taxed  and  allowed  to  the 
paid  liquidator  on  passing  his  accounts. 


(May  he  framed  from  No.  936.)  Notice  to 

creditors 
to  send  in 
claims. 
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b^nd.^"**"^'*  Know  all  men  by  these  presents,  that  we  {liquidator  and 

,  sureties),  are  jointly  and  severally  held  and  firmly  bound 
unto  the  Accountant  of  the  Supreme  Court  of  Judicature  for 
Ontaria,  his  successors  and  assigns,  in  the  penal  sum  of  (a) 
for  which  payment  well  and  truly  to  be  made  we 
jointly  and  severally  bind  ourselves,  our  heirs,  executors  and 
administrators  [and  successors],  firmly  by  these  presents. 

Sealed  with  our  seal  and  dated  this  day  of  , 

A.D.  19     . 

Whereas  by  an  order  made  by  the  High  Court  of  Justice 
in  the  mattej  of  ,  and  bearing  date  the 

day  it  was  referred  to  [the  Master  in  Ordinary  of  the  said 
Court]  to  appoint  a  fit  and  proper  person  to  be  permanent 
liquidator  of  the  said  company  upon  his  giving 

security  to  the  satisfaction  of  the  said  Master  for  the  due 
performance  of  his  duty.  And  whereas  the  said  [Master]  has 
appointed  the  said  [permanent]  liquidator  of  the 

said  company  subject  to  his  giving  security  for  the  due  per- 
formance of  his  duty. 

And  whereas  the  said  Master  has  approved  of  the  above 
written  obligation  with  the  under  written  condition  as  a 
proper  security  to  be  entered  into  by  the  said  (liquidator) 
pursuant  to  the  said  order  and  in  testimony  thereof  has 
signed  an  allowance  in  the  margin  hereof  (b). 

Now  the  condition  of  the  above  obligation  is  such  that  if 
the  above  bounden  (liquidator) ,  his  executors  or  administra- 
tors, or  any  of  them,  do  and  shall  duly  and  regularly  keep 
and  render  all  accounts  which,  pursuant  to  the  said  Winding 
up  Act  of  the  Dominion  of  Canada  and  the  Acts  amending 
the  same  or  any  other  Acts  of  the  Parliament  of  Canada,  or 
which  by  any  Eules  or  orders  of  Court  ought  to  be  kept  and 
rendered  by  him  as  liquidator  of  the  said  company,  and  do 
and  shall  account  for  and  duly  and  regularlv  pay  over  all 
and  every  such  sum  and  sums  of  money  as  shall  come  into 
his  hands  as  such  liquidator  as  aforesaid  at  such  time  or  times 
and  in  such  manner  as  the  said  Act  or  Acts  or  Eules  is  directed 
or  as  the  said  Court  or  the  said  [Master  in  Ordinary]  shall 
from  time  to  time  direct,  and  shall  also  in  all  other  respects 


(o)  The  penalty  will  be  regulated  by  the  value  of  the  property 
of  the  company  which  will   come  to  the  hands  of  the  liquidator. 

(i)  In  the  case  of  a  provisional  liquidator  appointed  by  the 
Judge  without  a  reference  subject  to  his  giving  security,  the  preceding 
paragraphs  will  need   to  be  altered  to  suit  the  facts. 
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faithfully  fulfil,  perform  and  discharge  all  the  duties  of  his 
said   office,  and  duly  perform  the  trusts  reposed  in  him  in  .  , 

respect  thereof,  and  shall  in  all  things  abide  by,  observe  and 
perform  the  orders  and  directions  of  the  said  Court  and  of 
the  said  [Master  in  Ordinary]  touching  or  concerning  the 
property  of  the  said  company  and  the  winding  up  thereof, 
then  the  above  obligation  shall  be  void,  otherwise  the  same 
shall  be  and  remain  in  full  force  and  virtue. 

It  is  agreed  by  the  above  bounden  obligors  respectively, 
with  the  aforesaid  obligee,  his  successors  and  assigns,  that  a 
certificate  under  the  hand  of  the  said  [Master  in  Ordinary]   ^ 
of  the  amount  for  which  the  said  is  liable,  as  such  liqui- 

dator shall  be  sufficient  evidence  as  against  the  said  obligors, 
and  all  persons  claiming  under  them  or  either  of  them,  of  the 
amount  of  the  indebtedness  of  the  said  liquidator. 


(Formal  parts:  see  Nos.  744  and  1484.) 

1500 

1.  A.B.  of  has  been  settled  on  the  list  of  con-  ifq^f^^^^  as 
tributories  of  the  above  named  company  in  respect  of  to  proposed 
shares  therein,  and  by  an  order  made  in  this  matter,  dated  compromise. 

a  call  amounting  to  has  been  made  upon  the  said  A.B. 
in  respect  of  the  said  shares  (or  shew  how  otherwise  A.B.  is 
indebted  to  the  company). 

2.  The  said  A.B.  has  offered  to  me  to  pay  the  sum  of      *■ 
$  by  way  of  compromise  of  the  said  claim  of  the  said 
company  against  him  and  in  discharge  of  his  liability  as  a 
[contributory  or  debtor]  of  the  said  company. 

3.  I  have  made  careful  inquiry  into  the  affairs  of  the 
said  A.B.  (shew  what  steps  tahen  with  this  view)  and  I 
verily  believe  that  [the  said  A.B.  is  insolvent  and  unable 
to  pay  his  debts  in  full,  or  that  it  would  be  extremely  difficult 
if  not  impossible  to  recover  by  legal  proceedings,  or  otherwise 
the  amount  of  the  said  claim  of  the  said  company  against 
him,  or  as  much  as  the  amount  now  offered  by  him,  by  way 
of  compromise]. 

4.  To  the  best  of  my  knowledge  and  belief  it  will  be  for 
the  benefit  of  the  said  company  to  accept  the  said  proposed 
compromise. 

F— 57 
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(Formal  parts:  see  No.  908.) 
1501 

Order  confirm-       UpoD.  the  application  of  the  liquidator  and  upon  hearing 
mwe.°'"^'^°     read  (state  evidence). 

It  is  ordered  that  the  said  liquidator  be  and  he  is  hereby 
authorized  to  accept  the  sum  of  $  from  the  said  A.B.  in 

full  of  the  liability  of  the  said  A.B.  as  [a  contributory  or 
debtor]  to  the  said  company  and  upon  payment  of  the  said 
sum  to  release  and  discharge  the  said  A.B.  from  all  further 
liability  to  the  said  company,  by  instrument  under  the  seal  of 
the  said  company  to  be  settled  by  [the  Master  in  Ordinary] 
in  case  the  parties  differ. 


Formal  parts:  see  No.  908. 
1502 

Another  form.  It  is  ordered  that  the  conditional  agreement  entered  into 
between  the  liquidator  and  A.B.  and  dated  the  day  of 
for  the  compromise  of  the  debt  of  $  of  the  said  A.B. 
to  the  said  company  be  confirmed  and  carried  into  effect,  and 
that  the  said  liquidator  be  authorized  to  execute  under  the 
seal  of  the  said  company  all  documents  necessary  to  give  due 
effect  to  the  said  agreement  such  instruments  to  be  settled 
by  the  [Master  in  Ordinary]  in  case  the  parties  differ  abou^ 
the  same. 


(Title  of  matter:  see  No.  1484.) 
1503 

Notice  of  pass-        Take  notice  that  I  have  appointed  the  day  of 

tSS^ac-  1^     ,  at  the  hour  of  of  the  clock  in  the  at  my  cham- 

count,  &c.       bers,   Osgoode   Hall,  in  the   City  of  Toronto,  to  pass  the 

liquidator's  final  accounts,  declare  the  final  dividend,  settle 

the  liquidator's  remuneration,  direct  taxation  of  costs  and 

settle  my  final  report  herein. 

Dated,  &c. 

(Signature) 
[Master  in  Ordinary,] 


1504 

Order  dis-  (Formal  parts:  see  No.  908.) 

charging  liqui- 
dator. Upon  the  application  of  the  liquidator  herein,  and  upon 
hearing  read  the  proceedings  and  evidence  in  this  matter, 
and  it  appearing  that  the  said  has  duly  accounted  for 


LIQUIDATORS    AND   'JHEIR  DUTIES.  899 

all  moneys  received  by  him  and  has  paid  all  accounts  and 
dividends  ordered  [except  certain  sums  amounting  to  $ 
mentioned  in  his  accounts  herein,  and  for  which  it  appears 
he  has  issued  cheques  to  the  several  persons  mentioned  in 
the  said  accounts  as  together  entitled  to  the  said  sum.] 

1.  It  is  ordered  that  the  said  be  and  he  is  hereby 
discharged  from  his  office  of  liquidator  of  the  said  company, 
and  from  all  further  liability  as  such  liquidator. 

2.  It  is  further  ordered  that  the  bond  given  by  the  said 
to  the  Accountant  of  the  Supreme  Court  of  Judicature 

of  Ontario  for  the  due  performance  of  his  duty  as  such 
liquidator  be  delivered  up  to  the  said  and  that  the 

same  be  cancelled  and  discharged. 

3.  And  it  is  further  ordered  that  in  case  the  cheques  for 
the  several  sums  amounting  to  the  said  sum  of  $  issued 
by  the  said  liquidator  be  not  presented  for  payment  to  the 
bank  of  ,  within  three  years  from  the  date  of  this 
order,  the  said  bank  shall  at  the  end  of  the  said  three  years 
forthwith  pay  over  to  the  same  or  so  much  thereof  as  shall  be 

then  remaining  in  the  said  bank  unclaimed,  with  the  accrued 
interest  thereon,  to  the  Minister  of  Finance,  and  Eeceiver- 
General  of  Canada,  pursuant  to  the  [94th  section  of  the  said 
Winding-up  Act,  chapter  129,  of  the  Revised   Statutes  of 

Canada,  or  the  statute  in  that  behalf],  and  a  copy  of  this 

order  is  to  be  forthwith  served  upon  the  said  bank. 


{Formal  parts:  see  No.  908.) 

1.  This  Court  doth  order  that  A.B.  be  and  he  is  hereby  Order appoint- 
appointed  liquidator  of  the  above  mentioned  companv  in  the  3"^  pfficial 

1  jj.jj?/^T-»j  J  rj  liquidator  in 

place  and  stead  oi  C.V.  deceased.  place  of  one 

2.  And  this  Court  doth  further  order  that  the  said  E.F. 
and  G.H.,  the  legal  personal  repxesentative  of  the  said  CD. 
do  forthwith  bring  in  and  pass  before  [the  Master  in  Ordin- 
ary] the  final  account  of  the  said  CD.  as  liquidator  of  the 
said  company,  and  do  pay  the  balance  which  shall  be  certified 
to  be  due  upon  the  footing  of  such  account  into  (name  of 
harik)  at  its  office  in  the  [City  of  Toronto],  to  the  credit 
of  {name  the  account)  as  directed  by  the  order  in  this  mat- 
ter dated  the  day  of 

3.  And  this  Court  doth  further  order  that  upon  payment 
in  of  such  balance  as  aforesaid  the  bond  given  by  the  said 
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CD.  to  the  Accountant  of  the  Supreme  Court  of  Judicature 
for  Ontario,  for  the  due  performance  of  his  duties  be  can- 
celled by  the  said  Accountant  and  delivered  up  to  the  said 
E.F.  and  Q.H. 


{Formal  parts:  see  No.  400  or  403.) 

Notice  of  mo-  that  notwithstanding  the  order  made  in  this  matter  dated, 
to*pr(K;eeT^^  &c.,  directing  the  above  named  company  to  be  wound 

with  distress  up,  [A.B.  the  plaintiff  in  action  of  B.  v.  the  C.  Company, 
or  action.  («)  bj-Q^gj^^  ijj  ^his  Honourable  Court  may  be  at  liberty  to  pro- 
ceed with  the  said  action,  he  undertaking  not  to  enforce 
any  judgment  he  may  obtain  in  the  said  action  without 
the  leave  of  the  Court  or  a  Judge  [or^  that  A.B.  may  be  at 
liberty  to  levy  a  distress  upon  all  the  goods  and  chattels 
of  the  above  named  company  now  lying  or  being  on  {state 
premises)  for  months'  rents  due  to  him  in  respect  of 

the  said  premises  from  the  said  company]  and  that  the  costs 
of  the  applicant  may  be  ordered  to  be  added  to  and  form  part 
of  his  costs  of  the  said  action  [or  distress]  and  that  the 
costs  of  the  liquidator  and  of  the  above  mentioned  company 
may  be  ordered  to  be  costs  of  the  said  winding  of  proceedings. 


Section  II. — Meetings  of  Creditors  and  Contributories. 

[Title:  see  No.  1484.] 

Kotice  is  hereby  given  that  {name  of  Judge  or  officer)  has 

directed  a  meeting  of  the  creditors    [or  contributories]   of 

1507     the  above  named  company  to  be  summoned  pursuant  to  the 

Notice,  or  ad-  above  statute  for  the  purpose  of  ascertaining  their  wishes  as 

vertisement  of  ^     [sto^g  the  matter!   and  that  such  meeting  will  be  held 

meeting  of  >-  j  ^       j?  -,  r>  x  j  i      i     •      xt, 

creditors,  or     on  the  day  01  19     ,  at      0  clock  m  the 

contnbu-  .  noon,  at  {state  place  of  meeting)  at  which  time  and  place 
all  the  creditors  [or,  contributories]  of  the  said  company  are 
requested  to  attend.  [If  so  the  said  {Judge  or  officer)  has 
appointed  A.B.  of  to  act  as  chairman  of  the  said  meet- 

ing]. 

Dated  this  day  of  19     . 

{Signature) 
Liquidator  of  the  said  Company. 

(o)  Where,  as  is  now  generally  the  case,  the  winding  up  of  the 
company  is  delegated  by  the  Court  to  the  Master  in  Ordinary,  motions 
such  as  this  will  be  made  before  him. 
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{Title:  see  No.  1484). 

1508 

CD.  of  is  hereby  aDpointed  to  act  as  chairm.an  Appointment 

of  the  meeting  of  creditors  [or  contributories]  to  be  held  on  °^  c''ai"»an- 
{state  date)  for  the  purpose  of  ascertaining  the  wishes  of  the 
said  creditors  [or  contributories]   as  to    {state  matter)   and 
to  report  the  result  of  the  meeting  to  {Judge  or  officer) . 

Dated,  &c. 

{Signature  of  Judge  or  Officer  making 
appointment.) 


result  of  meet- 


{Title:  see  No.  1484.) 

I  CD.,  the  person  appointed  by  to  act  as  chairman  Report  of' 

of  the  meeting  of  creditors  [or  contributories]  of  the  above  chairman  of 
named   company  summoned   by   advertisement    [or  notice]  l^g! 
dated  the  day  of  do  hereby  report  to  {Judge  or 

officer)  that  the  following  was  the  result  of  the  said  meeting. 

The  said  meeting  was  attended  personally  or  by  proxy  by 
creditors  to  whom  debts  against  the  said  company  have 
been  allowed  /amounting  in  the  aggregate  to  $  •         [or  by 
contributories  holding  in  the  aggregate  shares  in  the 

said  company  and  entitled  by  the  rules  and  regulations  of 
the  said  company  to  the  number  of  votes  hereiiiafter  men- 
tioned] . 

The  question  submitted  to  the  meeting  was  {state  it 
shortly). 

The  said  meeting  was  unanimously  of  the  opinion  that 
{state  the  result)  [or  the  result  of  the  voting  upon  such 
question  was  as'  follows. 

The  undermentioned  creditors  voted  in  :0avour  of  the 
said  proposal  being  adopted  and  carried  into  effect. 


Name  of  Creditor 
(or  Contributory). 


Address. 


Amount  of  debt 

(or  number  of 

shares). 


No.  of  votes  con- 
ferred on  each  con- 
tributory by  rules 
of  company. 
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The  undermentioned  creditors  [or  contributories]  voted 
against  the  said  proposal  being  adopted  and  ciarried  into 
effect. 

{Set  out  list  as  above.) 

Dated,  &c. 

(Signature) 

ChairmJan. 


{Formal  parts:  see  No.  744.  ) 

1510  1.  The  paper  writing  now  shewn  to  me  marked  A.  con- 

Affidavit  in  tains  a  list  of  the  contributories  of  the  said  company  made 
of To°ntribu-'^*  °^^  ^V  ™®  from  the  books  and  pj&pers  of  the  said  company, 
tories.  together  with  their  respective  addresses  and  the  number  of 

shares  to  be  attributed  to  each,  and  those  who  are  contribu- 
tories in  their  own  right  are  included  in  the  first  part  of 
the  said  Exhibit  A.,  and  those  who  are  contributories  as 
representatives  of  or  liable  for  the  debts  of  others  are  included 
in  the  second  part  of  the  said  above  list,  and  such  list  is  to 
the  best  of  jny  knowledge,  information  and  belief,  a  true 
and  accurate  list  of  the  contributories  of  the  said  company 
so  far  as  I  have  been  able  to  make  out,  and  ascertain  the 
same.  ' 

2.  That  now  shewn  to  me  marked  B.  is  a  statement  of  the 
assets  and  liabilities  of  the  said  company  which  from  my 
knowledge  of  the  affairs  of  the  said  company,  I  believe  to  be 
true  -and  correct. 

3.  The  whole  amount  appearing  by  the  said  Exhibit  A.  to 
be  unpaid  upon  the  shares  held  by  the  several  persons  named 
as  contributories  in  the  said  list  is  now  due  and  playable 
according  to  the  rules  and  regulations  of  the  said  company. 

4.  That  it  will  be  necessary  for  the  purpose  of  liquidating 
the  liabilities  of  the  said  company  that  the  whole  amount 
appearing  to  be  unpaid  upon  the  shares  held  by  the  several 
persons  named  in  the  said  Exhibit  A.,  as  shewn  in  the  said 
exhibit,  should  be  forthwith  paid  by  the  several  persons 
n)amed  in  the  said  list  as  respectively  liable  for  the  same. 
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{Title:  see  No.  1484.) 

1511 

This  list  of  contributories  marked  A.  was  produced  and  List  of  con- 
sliewii  to  (deponent)  and  is  the  list  referred  to  in  his  affi-|gj.^g,5°^"'^^'"®' 
davit  sworn  before  me  this  day  of  ,  19     .  the  foregoing 


(Signature) 
(Commissioner  for  taking  affidavits.) 

First  Part. — List  of  contributories  in  their  own  right. 


No. 


Name. 


Address. 


In  what  charac- 
ter included. 


Number 
of  shares. 


Amount 
unpaid. 


Second  Part. — List  of  contributories  as  being  representatives 
of,  or  liable  for  the  debts  of  others. 


No. 


Name. 


Address. 


In  what  charac- 
ter inckided. 


Number 
of  shares. 


Amount 
unpaid. 


(Formal  parts:  see  Nos.  1484  and  403.) 

1512 

Upon  the  application  of  the  liquidator  of  the  above  named  Summons  to 
company,  land  upon  hearing  read  the  affidavit  this  day  filed.  t°"hew'*a'^^^^ 

1.  It  is  ordered  that  each  of  the  parties  named  in  the  list  T^'^i^^^^b 
of  contributories  this  day  filed  in  the  office  of  the  [Master  in  credited  on 
Ordinary],  do  attend  before  the. said   [Master  in  Ordinary  list  of  con- 
at  his  Chambers  at  Osgoode  Hall,  in  the  City  of  Toronto,] 

on  the  day  of  ,  19     ,  at  the  hour  of       of  the  clock 

in  the  noon,  and  shew  aause  why  they  respectively  should 
not  be  settled  upon  the  list  of  contributories,  and  held  to  be 
a  shareholder  and  contributory  of  the  said  company  for  the 
number  of  shares  and  for  the  amount  due  thereon  as  set 
out  in  the  list  so  filed. 

2.  And  it  is  further  ordered  that  in  case  any  of  the  said 
persons  named  in  the  said  list  shall  desire  to  contest  the 
entry  of  his  name  on  the  said  list  or  his  liability  in  respect 
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to  the  said  number  of  shares,  or  in  respect  of  the  amount 
with  which  he  is  claimed  to  be  chargeable,  shall  file  in  the 
office  of  the  said  [Master  in  Ordinary  at  Osgoode  Hall,  To- 
ronto] ,  and  also  serve  on  the  said  liquidator  or  his  solicitor  on 
or  before  the  day  of  ,  19     ,  a  statement  in  writing 

setting  forth  his  grounds  of  objection  and  defence  to  the  said 
list,  and  to  his  being  settled  on  the  said  list  [and  liable]  as 
a  contributory  as  aforesaid. 

3.  And  it  is  further  ordered  that  in  case  any  of  the  said 
persons  named  on  the  said  list  and  served  herewith  shall 
refuse  or  neglect  to  serve  a  statement  of  objections  and  de- 
fence as  aforesaid  or  to  attend  before  the  [Master  in  Ordin- 
ary] at  the  time  and  place  aforesaid,  each  party  so  making 
default  shall  be  held  to  have  admitted  his  liability  as  such 
contributory  for  the  amount  claimed  against  him,  and  that 
the  said  liquidator  shall  be  entitled  to  judgment  therefor 
and  to  issue  proper  writs  of  execution  against  the  goods  and 
chattels  and  lands  of  each  of  the  said  contributories,  or  such 
process  as  may  be  awarded  for  the  collection  of  the  said 
amounts,  and  the  said  liquidator  shall  be  entitled  to  take  .all 
other  necessary  proceedings  against  the  said  party  with- 
out any  further  notice  to,  or  served  upon,  the  said  party  so 
refusing  or  neglecting  as  aforesaid. 


tories . 


1-13  {Title:  see  No.  1484.) 

port  on  list  of        Pursuant  to  the  winding  up  order  herein  dated  the 
contribu-         day  of  19     ?  whereby  it  was  referred  to  me  to  settle 

the  list  of  contributories  of  the  above  named  company  having 
been  attended  by  the  solicitor  for  the  liquidator,  the  solicitor 
for  the  several  contributories  mentioned  in  schedule  A. 
hereto  excepting  and  who  appeared  before  me 

in  person  and  the  several  contributories  mentioned  in 
schedule  B.  hereto  failing*  to  attend  before  me  although 
duly  served  with  the  winding  up  order  and  my  summons  dated 
the  day  issued  pursuant  thereto,  as  has  been 

made  to  appear  to  my  satisfaction. 

1.  I  find  and  certify  that  the  several  persons  named  in 
the  schedule  A.  are  contributories  in  their  own  right,  in  re- 
spect of  the  number  of  shares  and  for  the  amounts  set 
opposite  their  respective  names  in  the  said  schedule  A. 

2.  I  further  find  and  certify  that  jiie  several  persons 
named  in  schedule  B.  hereto  are  contributories  as  representa- 
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tives  of  or  liable  for  the  debts  of  others  as  specified  in  the 
said  schedule  B.,  in  respect  of  the  number  of  shares  and  for 
the  amounts  set  opposite  their  respective  names  in  the  said 
schedule  B. 

3.  And  I  make  this  report  reserving  the  settlement  of  any 
further  or  additional  list  of  other  contributories  for  another 
report. 

(Signature) 
[Master  in  Ordinary.] 


(Formal  parts:  see  No.  908.) 
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Order  re- 


1.  Upon  the  application  of  the  liquidator  to  place  A.B.  f^^^^. 
on  the  list  of  contributories  made  this  day  in  presence  of  plication  to 
the  solicitor  for  the  said  A.B.,  and  upon  hearing  read,  &c.      place  a  person 

^  "  ^  on  list  of  con- 

2.  It  is  ordered  that  the  application  be  and  the  same  is  tnbutones. 
hereby  dismissed. 

3.  It  is  further  ordered  that  the  costs  of  the  said  A.B. 
of  this  application  to  be  taxed  be  paid  by  the  said  liquidator 
out  of  the  assets  of  the  said  company. 


(Formal  parts:  see  No.  908.) 

1.  It  is  ordered  that  the  name  of  the  said  (applicant)  ^e  ^J^er  striking 
and  the  same  is  hereby  struck  off  the  list  of  the  contributories  list  of  con- 

of  the  said  company.  tributories. 

2.  It  is  further  ordered  (as  to  costs,  see  vreceding  form). 


Section  III. — Calls. 

(Formal  parts:  see  No.  744.) 

^  ^  1516 

1.  I  have  in  the  schedule  now  shewn  to  me  marked  A.  if  ^f^Wor^L 
set  forth  a  true  statement  shewing  the  amount  due  in  re-  to  necessity 
spect  of  the  debts  proved  and  admitted  against  the  said  com-  ^o'"  ^^^l- 
pany,  and  also  the  estimated  amount  of  the  costs,  charges, 
and  expenses  of  and  incidental  to  the  winding  up  of  the 
said  company,  and  which  in  the  aggregate  amount  to  $ 
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2.  I  have  also  in  the  said  schedule  A.  set  forth  a  true 
statement  of  the  assets  in  hand  belonging  to  the  said  com- 
pany, which  amount  to  the  sum  of  $  and  no  more. 

3.  There  are  no  other  assets  belonging  to  the  said  com- 
pany to  the  best  of  my  knowledge  and  belief  except  the 
amounts  due  from  the  contributories  of  the  said  company, 
as  shewn  in  the  list  of  contributories  settled  by  the  [Master 
in  Ordinary],  and  to  the  best  of  my  information  and  belief 
it  will  be  impossible  to  realize  in  respect  of  the  said  last 
mentioned  amounts  more  than  $  or  thereabouts. 

4.  For  the  purpose  of  satisfying  the  debts  and  liabilities 
of  the  said  company  and  of  paying  the  costs,  charges  and 
expenses  of  and  incidental  to  the  winding  up  thereof,  I 
believe  the  sum  of  $  will  be  required  in  addition  to  the 
amount  of  the  assets  now  in  hand  as  mentioned  in  the  said 
schedule  A. 

5.  In  order  to  provide  the  said  sum  of  $  it  is  necessary 
to  make  a  call  upon  the  several  persons  who  are  settled  on 
the  list  of  contributories  as  before  mentioned,  and  having 
regard  to  the  probability  that  some  of  the  contributories 
will  partly  or  wholly  fail  to  pay  the  amount  of  such  call,  1 
believe  that  in  order  to  realize  the  amount  required  as  afore- 
said it  is  necessary  that  a  call  of  $  per  share  [or  per 
cent.]  should  be  made. 


(Formal  parts:  see  No.  908.) 
151T 

Order  author-       Upon  the  application  of  the  liquidator  of  the  above  named 
izing  ca  .        company,  and  upon  reading  the  affidavit  of  the  said  liquidator 

filed  and  the  exhibit  therein  referred  to  and  upon 

hearing  counsel  for  the  said  liquidator. 

1.  It  is  ordered  that  the  liquidator  be  and  he  is  hereby 
authorized  to  make  a  call  of  $  per  share  [or  per 
cent.],  on  all  the  contributories  of  the  said  company  (or  as 
the  case  may  he). 

2.  And  it  is  ordered  that  the  said  contributories  do  re- 
spectively on  or  before  the  day  of  pay  to  the  said 
liquidator  the  amount  which  shall  be  due  from  them  respec- 
tively in  respect  of  such  call. 


CREDITORS    CLAIMS. 
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Section  IV. — Creditors'  Claims. 


See  Form  No.  936. 


1518 

Advertise- 
ment for  credi- 
tors. 


See  Forms  Nos.  939  to  947. 


1519 

AfBdavi't 
proving  claim.- 


CHAPTER  XXVIII. 

PROCEEDINGS    UNDER    "THE    DEVOLUTION    OF 
ESTATES  ACT." 
1530 

^^ffi*M°"^  ^^f^'"'^  ^^  executor    or   administrator    takes  proceedings 

Guardian  to    under  "  The  Devolution  of  Estates  Act  "  for  the  sale  of  real 
procure  his      estate- iTb  which  an  infant  is  interested  (a)  he  must: — 

assent  to  sale.  _  ^    ■' 

1.  Give  to  the  Official  Guardian  notice  of  the  intention  to 
sell  (6). 

2.  Produce  the  probate  or  letters  of  administration  to, 
and  leave  a  copy  with,  the  Official  Guardian. 

3.  Produce  evidence,  by  affidavits,  of  the  next  of  kin  and 
their  respective  ages  (c). 

»  4.  Produce  evidence  of  the  value  of  the  land  for  the  pur- 

pose of  sale.    The  testimony  of  independent,  experienced  and 
reliable  persons  is  essential  {d). 

5.  If  the  land  is  under  mortgage  produce  a  statement 
from  the  mortgagee  of  the  amount  due  on  his  mortgage,  if  it 
can  be  got;  if  not,  some  reliable  evidence  of  the  amount  due. 

If  negotiations  for  sale  are  pending  the  Official  Guardian 
will,  upon  the  above  evidence  being  furnished  him,  assent  to 
the  sale  if  a  proper  one.  If  no  negotiations  are  pending;  he 
will  assent  to  a  sale  to  be  made. 

Before  a  sale  can  be  completed  it  is  necessary  for  the 
personal  representative  to : — 

6.  Advertise  for  creditors  in  the  usual  way,  and  prove  the 
advertisement  to  the  Official  Guardian  (e).  Produce  the 
Sheriff's  certificate  as  to  executions  against  the  deceased.  All 
claims,  both  paid  and  unpaid,  and  all  known  to  the  executor 
or  administrator,  whether  sent  in  or  not,  must  be  exhibited  to 
the  Official  Guardian  (/)  ; 

7.  Prove  the  amount  of  the  personal  estate,  and  shew  what 
disposition,  if  any,  has  been  made  of  it,  and  why  the  sale  of 

(a)  See  Rule  971,  which  provides  that  before  an  executor  or  ad- 
ministrator takes  proceedings  under  The  Devolution  of  Estates  Act 
for  the  sale  of  real  estate  in  which  an  infant  is  concerned,  he  shall 
give  to  the  Official  Guardian  or  other  officer  charged  with  the  duties 
referred  to  in  the  8th  section  of  the  said  Act,  notice  of  the  intention  to 
sell,  and  shall  not  be  entitled  to  any  expenses  incurred  before  giving 
such  notice.     See  also  R.  S.  O.  1897,  c.  127,  s.  8. 

(6)  This  may  be  given  either  by  formal  notice  or  by  letter. 

(c)   See  Form  No.  1521. 

id)  The  afladavit  may  be  by  such  persons  as  a  Master  would  re- 
quire to  make  an  affidavit  upon  which  to  fix  a  reserved  bid :  see  Form 
No.  1003. 

(e)  See  Form  No.  936. 

if)  See  Form  No.  949. 
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the  land  is  necessary,  e.g.,  for  payment  of  debts,  or  for  the 
distribution  of  the  estate  among  the  beneficiaries  (g). 

8.  The  widow  must  elect  between  her  dower  and  her  share 
under  the  Act,  and  the  deed  of  election  must  be  produced  (h). 
If  the  land  was  under  mortgage,  shew  when  it  was  made,  and 
whether  it  was  for  purchase  money  or  for  a  loan,  as  dower  is 
to  be  computed  according  to  the  circumstances. 

9.  The  purchase  money  must  be  paid  into  the  Canadian 
Bank  of  Commerce,  at  the  principal  office  or  any  branch  office, 
to  the  joint  credit  of  the  executor  or  administrator  and  the 
Official  Guardian. 

10.  The  draft  conveyance  must  be  approved  by  the  Official 
Guardian,  and  he  will,  before  delivery,  mark  his  assent  on  the 
conveyance. 


"~  1521 

The  Devolution  of  Estates  Act.  Affidavit  to 

procure  assent 

In  the  matter  of  the  estate  of  A.B.,  of  the  ,  of  Offioial 

of  in  the  County  of  and  Province  Guardian  to 

01  Ontario  {occupation  of  deceased ).  real  estate  of 

a  deceased 

(Formal  parts:  see  No.  744.)  person  by  his 

1.  I  am  [the  lawful  widow]  of  the  above  named  A.B.,  de-  t^fyes^^^^*^^' 
ceased,  who  died  at  the  said  .of  ,  on  [or 

about]  the  day  of  ,  A.D.  19         ,  intestate  [or 

having  first  made  his  last  will  and  testament  bearing  date 
the  day  of  ,  A.D.  19     .] 

2.  The  said  A.B.  left  him  surviving,  myself  [or  C.B.[  his 
lawful  widow  and  children,  his  lawful  and  only  heirs 
at  law  and  next  of  kin. 

3.  of  the  said  children  are  now  of  the  full  age  Names  and 
of  twenty-one  years  or  upwards.  Their  names  and  addresses  ^ults.^^^  ° 
are  as  follows : — 

E.B.,  address  (as  the  case  may  he). 
D.B.    (now  the  wife  of  X.Y.,  address   (as  the  case 
may  he), 
&c.,  &c. 

4.  The  other  children  of  the  said  A.B.  are  infants  Name  and 
under  the  age  of  twenty-one  years,  and  they  are  all  residing  ag^js  of  in- 
with  me  [or  with  the  said  C^B.,  the  widow  of  the  said  A.B.,  *"*^' 

or  as  the  case  may  he]  at  .     Their  names  are  as 

follows : 

F.B.,  who  was  born  on  the  day  of  ,  19     . 

J.B.,  who  was  born  on  the  day  of  j  19     . 

&c.,  &c. 

(g)  See  Form  No.  1522. 
(h)  See  Form  No.  1523. 
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5.  By  deed  poll  bearing  date  the  day  of  , 

19  ,  I  did  elect  to  take  the  estate  and  interest  to  which  I  am 
entitled  under  the  provisions  of  The  Devolution  of  Estates 
Act  in  the  lands  of  the  said  A.B.,  deceased,  which  remained 
undisposed  of  at  the  time  of  his  death  in  lieu  of  all  my  claims 
to  dower  in  respect  of  any  lands  of  which  he  was  at  any  time 
seised,  or  to  which  at  the  time  of  his  death  he  was  beneficially 
entitled. 

[6.  If  so:  The  said  deed  was  negistered  as  I  verily  believe 
in  the  Registry  Office  for  the  County  of  ,  on  the 

day  of  ,  19     J  and  a  duplicate  thereof  is  now  shewn 

to  me  and  marked  as  Exhibit  "  B  "  to  this  affidavit.] 

{Where  the  widow  is  also  the  legal  representative  of  de- 
ceased, the  above  and  the  following  affidavit  may  he  combined 
in  one  affidavit.) 


1532  (Formal  parts:  see  No.  744.) 

5kS  reprS'  1-  On  the  day  of  ,  letters  of  administration  to 

sentative  as  to  the  estate  and  effects  [or  letters  probate  of  the  will]  of  the  said 
eSe'of'de^^  4.B.  were  granted  to  me  by  the  Surrogate  Court  of  the  County 
^eased .  of 

2.  A  true  copy  of  the  said  [letters]  is  now  shewn  to  me 
and  marked  as  Exhibit  "  A  "  hereto, 

3.  The  said  A.B.  at  the  time  of  his  death  was  possessed 
of  personal  property,  which  for  the  purnose  of  the  application 
for  letters  of  administration  [or  probate  of  his  will]  was 
valued  at  the  sum  of  $ 

(State  what  disposition,  if  any,  has  been  made  of  it, 
according  to  the  facts.) 

4.  The  said  A.B.  at  the  time  of  his  death  was  the  owner 
in  fee  simple  of  the  following  lands,  which  for  the  purpose 
of  the  said  application  for  [letters  of  administration,  or  an 
the  case  may  fee]  were  valued  at  the  sums  respectively  herein- 
after mentioned,  namely: — 

(Give  here  a  list  of  the  lands  by  a  short  description,  add- 
ing in  each  case,  valued  as  aforesaid  at  the  sum  of  $  ) 

5.  The  said  lands  were  at  the  time  of  the  death  of  the  said 
A.B.,  and  still  are,  [free  from  incumbrance,  or  subject  to  a 
mortgage,  giving  the  particulars  thereof,  as  may  he  neces- 
sary]. 

6.  (State  the  debts  paid  by  the  executor  or  administrator 
nnd  unpaid,  as  may  be  convenient  according  to  the  circum- 
stances.    Form  949  may  he  followed  as  a  guide;  or  if  the 
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debts  are  inconsiderable  some  such  statement  as  the  following 
■may  be  made: — The  said  A.B.  left  no  debts  at  the  time  of  his 
death  with  the  exception  of  a  few  small  accounts  for  house- 
hold expenses  and  expenses  incurred  during  liis  last  illness, 
all  of  which  together  with  his  funeral  expenses  have  been  paid 
bjy  me,  and  a  list  thereof  is  hereto  annexed  and  I  hold 
vouchers  for  the  payment  of  the  same. 

7.  //  so:  The  said  letters  of  administration  of  the  estate 
[or  the  letters  probate  of  the  will]  of  the  said  A.B.  have  been 
duly  registered  in  the  Eegistry  Office  for  the  County  of  , 
as  appears  by  the  Deputy  Eegistrar's  certificate  indorsed  upon 
the  original  of  said  letters. 

8.  {Any  matters  material  to  the  consideration  of  the  ques- 
tion of  a  sale  of  the  lands  should  be  stated,  such  as  their  de- 
scription or  condition,  state  of  clearing  or  repair,  chargns 
thereon,  &c.,  &c.,  and  the  reasons  why  the  proposed  sale  is 
necessary. 

9.  If  so:  On  or  about  the  day  of  ,  19  , 
an  ofiEer  in  writing,  now  shewn  to  me  and  marked  Exhibit 
"  C  "  to  this  affidavit  was  received  by  me  from  for 
the  purchase  of  {mention  the  land).  I  consider  that  in  the 
interests  of  the  said  infants  [where  the  widow  makes  the 
affidavit,  add  and  of  myself]  that  the  said  offer  should  be 
accepted  [where  the  widow  makes  the  affidavit,  and  if  so,  add: 
— and  so  far  as  I  am  concerned  and  have  any  power  or  author- 
ity to  do  so  I  desire  to  accept  the  said  offer] . 


Devolution  of  Estates  Act. 


1523 

Deed  of  elec- 

In  the  matter  of  the  estate  of  A.B.,  ,  g"  ^y  ^'<^°^- 

late  of  the  of  ^  in  the  County 

of  ,  and  Province  of  Ontario  de- 

ceased ; 

And  in  the  matter  of  "  The  Devolution  of 
Estates  Act,"  and  Amending  Acts. 

Know  all  men  by  these  presents,  that  whereas,  A.B.,  late 

of  the  of  ,  in  the  County  of  , 

deceased,  died  on  or  about  the  da'y  of  ,  A.D. 

intestate,  and  leaving  him  surviving  .me,  , 

his  lawful  widow; 

And  whereas,  I  am  entitled  to  dower  out  of  the  real  estate 
of  the  said  deceased ; 

Now  therefore  I,  the  said  widow  of  the  said 

A.B.,  deceased,  have  elected,  and  do  hereby  elect,  to  take  the 
share  or  interest  in  the  undisposed  of  real  estate  of  the  said 

(o)  See  R.  S.  O.  1897,  c.  127.  s.  4  (2). 
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A.B.,  to  which  I  may  be  entitled  under  the  provisions  of  "  The 
Devolution  of  Estates  Act,"  and  amendments  thereto,  in  lieu 
of  all  dower  which,  but  for  this  election,  I  might  have  had  in 
respect  of  the  real  estate  of  which  the  said  A.B.,  my  husband, 
was  at  any  time  seised,  or  to  which  at  the  time  of  his  death  he 
was  beneficially  entitled. 

And  I  do  hereby  release  said  discharge  [the  hereafter 
mentioned  and]  all  [other]  lands  which  the  said  deceased 
A.B.  was  seised  of  or  entitled  to  during  his  lifetime,  or  to 
which  he  died  beneficially  entitled,  of  and  from  any  claim 
to  dower  therein.  [The  lands  and  premises  above  referred  to 
are  amongst  others   {describe  them).']  (a). 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal 
this  (date). 

(Signature.)     [L.S.J 
Signed,  sealed  and  delivered 
in  presence  of 

{Signature  of  witness.) 


1534 


(Formal  parts:  see  No.  744.) 

Affidavit  of  1.  I  have  examined  copies  of  the  Ontario  Gazette  of  the 

noStocredf  issues  bearing  date  the  day  of  ,  and  the 

tor.  day  of  ,19       (as  the  case  may  he). 

2.  A  notice  (a  true  copv  of  which  taken  from  one  of  the 
said  issues,  is  now  shewn  to  me  and  marked  as  Exhibit  "A" 
to  this  affidavit),  to  the  creditors  of  the  said  A.B.,  deceased, 
appeared  in  each  of  the  said  issues  of  the  Ontario  Gazette. 

3,  4.  I  have  examined  copies  of  the  (name  of  heal  news- 
paper) published  at  ,  and  bearing  date,  &c.,  &c.  (to 
tJie  same  effect  as  in  pars.  1  and  2  in  regard  to  the  notice 
in  the  Ontario  Gazette). 

5.  No  claims  against  the  estate  of  the  said  A.B.  have  been 
sent  in  to  (as  in  the  notice)  pursuant  to  the  said  advertise- 
ment, and  I  verily  believe  that  all  the  debts  due  by  the  said 
deceased  at  the  time  of  his  death  have  been  paid.  (Or  if 
claims  have  been  received  they  must  be  mentioned  as  may  be 
most  convenient  under  the  circumstances  of  the  case.  If 
numerous  or  of  doubtful  validity  it  may  be  necessary  to  make 
affidavits  somewhat  liJce  those  given  in  Form  949. 

(c)  It  is  not  absolutely  necessary  to  particularly  describe  the 
land.  When  not  described  the  instrument  can  only  be  registered  in 
the  General  Register.  Where  convenient,  a  clause  to  the  effect  of  this 
deed  may  be  inserted  in  the  conveyance  to  a  purchaser  of  the  real 
estate  of  the  deceased. 


CHAPTEK  XXIX. 

PROCEEDINGS  UNDER  "THE  RAILWAY  ACT"  OR 

"  THE  RAILWAY  ACT  OF  ONTARIO."  ^  ^^^ 

"  The  Railway  Ad.''  (&)  ment  oHn- 

tention  to  ex- 

In  the  matter  of  the  railway  company,  vropriate.   (a) 

Notice  is  hereby  given  that  on  the  day  of  the 

plan,  profile  and  book  of  reference  of  the  railway 

was  deposited  in  the  office  of  the  Registrar  of  Deeds,  (c)  of 
the  [county]  of  pursuant  to  the  statute  in  that  behalf. 

Dated,  &c.  ._ 

Solicitors  for  the  Railway 

Company. 

"The  Railway  Act"  (&)  SrSonthe 

In  the  matter  of  the  railway  company.  ^^"^J"^  "^^^^^ 

Province  of  Ontario.    |  To  ,  of  the 

County  of  I  of  ,  in  the  Comity 

Township  of  i  of  ,  owner  of  the  prop- 

j  erty  hereinafter  described. 

You  are  hereby  notified  under  the  provisions  of  ["  The 
Railway  Act,"]  as  follows: — 

1.  The  above  mentioned  railway  company  requires 

for  the  purposes  of  its  railway  certain  lands  in  the 
belonging  to  you  shewn  on  the  map  or  plan  deposited  with 
the  Board  of  Railway  Commissioners  for  Canada,  (e)    and 
in  the  office  of  the  Registrar  of  Deeds  (f)  for  the  [County] 

(o)  3  Ed.  vii.  c.  58,  s.  152  (D.)  ;  R.  S.  O.  1897  c.  207,  s.  19. 

(6)  "The  Railway  Act  of  Ontario,"  in  the  case  of  a  railway 
subject  to  R.  S.  O.  1897  c.  207:  see  sec.  1. 

(c)  "  The  Clerk  of  the  Peace,"  under  R.  S.  O.  1897  c.  207  :  see  s. 
10   (3). 

id)  See  3  Ed.  vii.  58,  s.  154  (D.)  and  R.  S.  O.  1897  c.  207,  s. 
20  (1). 

(e)  "The  Provincial  Secretary,"  under  R.  S.  O.  1897  c.  207: 
see  s.  10  (2). 

(n  See  3  Ed.  vii.  c.  58,  s.  124  (D.).  "  The  Clerk  of  the  Peace," 
under  R.  S.  O.  1897  c.  207 :  see  s.  10  (3). 

F~58 


914  PROCEEDINGS   UNDER    "THE   RAILWAY    ACT. 

of  and  particularly  described  as  follows: — (^describe 

the  land  to  te  taken.  Or  if  land  is  not  to  he  taken,  describe 
the  powers  intended  to  be  exercised  in  regard  to  the  land 
with  a  description  of  the  land) . 

2.  The  said  railway  company  is  ready  and  willing  and 
hereby  oJBfers  to  pay  you  the  sum  of  $  as  compensation  [for 
the  said  lands,  and  all  damages  occasioned  by  the  taking  there- 
of and  by  the  exercise  of  any  of  the  powers  granted  by  the  said 
Act,  or  by  the  Act  of  Incorporation  of  the  said  company,  for 
or  in  respect  to  the  railway,  or  conferred  upon  the  said  com- 
pany by  the  said  Acts  or  any  of  them,  or  for  all  damage  occa- 
sioned by  the  taking  of  materials  and  the  exercise  by  the  said 
company  of  the  said  powers,  and  of  all  or  any  of  the  powers 
granted  by  the  said  Act,  or  by  the  Act  of  incorporation  of  the 
said  company,  for  or  in  respect  to  the  railway  or  conferred 
upon  the  said  company  by  the  said  Acts  or  any  of  them] . 

[3,  The  said  company  hereby  appoints  of 

the  of  (addition)  as  the  arbitrator  of  the 

said  company  if  its  said  offer  is  not  accepted  by  you.]  (a) 

Dated  at  this  day  of  A.D.  19     . 

Solicitors  for  the  Eailway  Co. 


1S27 

Certificate  of         I  of  the  of  in  the  County  of 

OTEngineen(6J  Provincial  Land  Surveyor  of  the  Province  of  Ontario   [or 
civil  engineer]  do  hereby  certify  as  follows : — 

1.  I  am  a  disinterested  person  in  this  matter. 

2.  The  land  described  in  the  [above  or  annexed]  notice, 
and  shewn  on  the  map  or  plan  therein  mentioned  is  required 
for  the  railway  of  the  said  Eailway  Comnany,  or  is 
within  the  limits  of  deviation  allowed  by  [The  Railway  Act]. 

3.  I  know  the  said  parcel  of  land  {or  the  amount  of  dam- 
age likely  to  arise  from  the  exercise  of  the  powers  of  the  said 
company  as  mentioned  in  the  said  notice] . 

4.  The  sum  offered  by  the  said  company  in-  and  by  the 
said  notice  is  in  mj  opinion  a  fair  compensation  for  [the 
said  land  and]  the  damages  likely  to  arise  from  the  exercise 


(a)  This  clause  is  necessary  under  R.  S.  O.  1897  c.  207  only, 
see  s.  20  (1). 

(6)  To  accompany  the  Notice  No.  1526;  see  3  Ed.  vii.  c.  58,  s. 
155  (D.)  ;  R.  S.  O.  1897  c.  207.  s.  20  (2). 
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by  the  said  company  of  the  powers  conferred  upon  it  by  the 
said  Act  or  by  the  Act  of  incorporation  of  the  said  company. 

As  witness  my  hand  the         day  of       ,  A.D.  19     . 

(Signed) 

L.  S. 


153H 


(Title,  <&€.:  see  No.  1525  or  1529.) 

Take  notice  that  the  railway  company  requires  im- ^ojice  to^be^ 

mediate  possession  of  the  land  above  mentioned,  which  is  immediate 
necessary  on  a  part  of  the  railway  with  which  the  said  com-  P"^-red.''''(c^''' 
pany  is  ready  forthwith  to  proceed,  and  further  take  notice 
that  an  application  will  be  made  to  the  [presiding  Judge  in 
Chambers  at  Osgoode  Hall,  Toronto,  or  as  the  case  may  he] 
(d)  on         day  the         day  of  ,  A.D.  19    ,  at  the  hour  of 

o'clock  in  the  noon,  or  as  soon  thereafter  as  the  appli- 
cation can  be  heard  on  behalf  of  the  said  Eailway  Com- 
pany for  his  warrant  to  the  sheriff  of  the  of  to  put 
the  said  company  in  possession  of  the  said  lands  under  the 
provisions  of  the  Eailway  Act,  and  amendments  thereto  (con- 
clude as  in  No.  403). 


1529 

The  Railway  Act.  (/)  Affidavit  to 

^'  ■'  obtam  im- 

In  the  matter  of  the  Eailway  Company,  mediate  pos- 

.  J  r      J    session  or  land 

and  A.B.  required,      (e) 

And  in  the  matter  of  lot,  &c.  (shortly  describing 
the  land). 

I  of  the  of  in  the  County  of 

(addition)  make  oath  and  say  as  follows: — 

1.  I  am  of  the  Eailway  Company  above 

mentioned,  and  am  acquainted  with  the  state  and  condition 
of  the  said  company's  work  on  its  railway,  and  what  is  re- 
quired in  respect  of  the  same. 

(c)  See  3  Ed.  vii.  c.  58,  ss.  170,  171  (D.).  Cf.  R.  S.  O.  1897  c. 
207,  s.  20  (24). 

(d)  The  application  may  be  to  a  Judge  of  the  High  Court  or  to  a 
Judge  of  the  County  Court  of  the  County  in  which  the  lands  lie  under 
3  Ed.  vii.  c.  58.  s.  156  (D.). 

Under  R.  S.  O.  1897  c.  207,  the  application  is  to  be  made  to  a 
Judge  of  the  County  Court  unless  he  is  interested;  see  s.  20  (3),  (4) 
and  (24). 

(e)  See  3  Ed.  vii.  c.  58,  s.  170  (D.). 

(f)  See  note   (&)   on  p.  913. 
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2.  The  said  company  requires  immediate  possession  of  the 
land  above  mentioned,  which  is  shewn  on  the  map  or  plan 
deposited  with  the  Board  of  Eailway  Commissioners,  (a)  and 
in  the  Registry  office,  ('6)  for  the  [County]  of  and  immedi- 
ate possession  of  the  said  land  is  necessary  to  carry  on  a  part 
of  the  said  railway  with  which  the  company  is  read^  forth- 
with to  proceed.  (Any  further  particulars  which  shew  the 
necessity  for  immediate  possession  should  here  he  stated). 

3.  Notice  of  the  land  required  and  a  surveyor's  certificate 
have  been  duly  served  on  the  said  under  the  provisions  of 
[The  Eailway  Act,]  and  the  amount  mentioned  in  the  said 
notice  and  certificate  was  tendered  to  the  said 

but  he  refused  to  accept  the  same^  and  stated  [that  he  would 
resist  the  taking  possession  of  the  said  lands  by  the  said  com- 
pany or  as  the  case  may  be] . 

4.  The  said  company  is  ready  to  give  security  to  the  satis- 
faction of  a  Judge  in  accordance  with  the  provisions  of  [The 
Eailway  Act]. 


15SO 

Warrant  to 
Sherifif  to  put 
railway  in 
possession. 


Sworn,  &c. 


The  Railway  Act. 


Dominion  of  Canada,  ]  In  the  matter  of  The  Eailway  Act. 
Province  of  Ontario,  r  And  in  the  matter  of  arbitration 
County  of  .        )       between  the  &c.,  railway. 

I,  the  Honourable  one  of  His  Majesty's  Justices  of 

the  Supreme  Court  of  Judicature  for  Ontario, 
To  Sheriff  of  the  County  of 

Send  greeting : 

By  virtue  of  the  Special  Acts  incorporating  the  railway 
company  above  named,  and  of  the  authority  in  me  vested  by 
the  Eailway  Act,  and  being  satisfied  by  affidavits  in  that 
behalf  that  the  immediate  possession  of  the  lands  mentioned 
in  a  notice  served  on  the  above  named  [A.  and  B.]  on  the 
day  of  ,  A.D.  19     ,  and  hereinafter 

specified  is  necessary  to  carry  on  that  part  of  the  railway 
of  the  said  Eailway  Company,  with  which  the 

said  railway  company  is  ready  to  proceed  forthwith,  and 
notice  of  the  time  and  place  when  and  where  the  applica- 

(o)  "The  Provincial  Secretary,"  under  R.  S.  O.  1897  c.  207:  see 
s.  10  (2). 

(6)  "  The  office  of  the  Clerk  of  the  Peace,"  under  R.  S.  O.  1897 
c.  207:  see  s.  10  (3). 
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tion  for  this  warrant  would  be  made  having  been  served  upon 
the  said  [A.  and  B.]  and  counsel  for  the  said  railway  company 
having  been  heard  before  me  and  the  said  Kailway 

Company  have  given  secutrity  to  my  satisfaction  by  paying 
into  the  High  Court  of  Justice  to  the  joint  credit  of  the  said 
railway  company  and  the  said  [A.  and  B.]  the  sum  of  $750.00 
in  accordance  wi-th  the  provisions  of  "  The  Kailway  Act " 
as  shown  by  the  certificate  of  the  Accountant  of  the  Supreme 
Court  of  Judicature  this  day  filed. 

I  command  you  that  without  delay  you  put  the  said 
Eailway  Company,  its  agents  and  servants,  in  possession  of 
that  certain  parcel  of  land  (describe  the  land)  as  set  out  in 
a  map  or  plan  and  book  of  reference,  and  profile  duly  regis- 
tered, which  said  lands  are  required  by  the  said  railway 
company  for  the  purpose  of  its  said  railway. 

And  that  you  do  put  down  all  resistance  and  opposition 
thereto,  taking  with  you  sufficient  assistance  for  that  purpose. 

Dated,  &c. 

Given  under  my  hand  and  seal  at  Osgoode  Hall,  in  the 
City  of  Toronto,  this  day  of 

To  the  Sheriff 

of  the  County  of 


15Si 

"  The  Railway  Ad."  Order  for 

possession  of 

The  Hon.  [Mr.  Justice  ,]  The  day  of  {fy^JheTail'"^ 

In  Chambers,  A.D.  19     .     '^'■^^°- 

at  Osgoode  Hall,  Toronto. 

In  the  matter  of  The  Eailway  Act.    And  in  the 
matter  of  [the  arbitration  between]  the 
Eailway  Company  and  [W.K.  and  A.K.,  and 
the  Mortgage  Corporation],  owners 

of  part  of  Township  lot  Number  (describing  the 
land  shortly). 

Upon  application  made  to  me  on  behalf  of  the 
Eailway  Compan,y,  and  upon  reading  the  notice  served  upon 
[Tf.  K.,  and  A.K.],  on  the        day  of  ,  A.D.  19     ,  and 

the  acceptance  of  service  thereof  by  ,  their  solicitor,  on 

the  said       day  of  ,  A.D.  19     ,  and  by  ,  solicitor  for 

[tbe  Mortgage  Corporation]  on  the  day  of        , 
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A.D.  19  ,  and  upon  reading  the  notice  of  expropriation 
served  on  the         day  of  ,  A.D.  19     ,  on  the  said  [W.jK". 

and  A.K.,^  and  on  [the      Mortgage  Corporation]  on  the 
day  of  ,  A.D.  19     ,  the  certificate  of  ,  engineer, 

thereon  indorsed,  and  the  aflfidavits  of  service  of  said  notice 
and  certificate,  and  upon  reading  the  affidavits  of  , 

and  the  exhibits  referred  to  therein  respectively,  and  upon 
hearing  counsel  for  the  said  Eailwaiy  Company  and  for  the 
said  owners. 

Kow  I,  one  of  the  Justices  of  the  Supreme  Court 

of  Judicature  for  Ontario,  being  a  Judge  of  a  Supreme  Court 
in  and  for  the  Province  of  Ontario,  being  satisfied  by  affida- 
vits and  papers  produced  and  read  before  me  that  the  follow- 
ing lands  belonging  to  the  said  [W.E..  and  A.K.,  and  the 
Mortgage  Corporation],  and  at  present  in  the  possession  of 
the  said  [W.JE".  and  A.K.I,  are  required  by  and  to  be  taken  by 
the  said  Eailway  Company  situate  within  the  County 

of  that  is  to  say:  {describing  the  lands). 

And  also  beingr  satisfied  that  the  said  railway  company 
is  entitled  to  the  immediate  possession  of  the  said  piece  of 
land  for  the  purpose  of  taking  and  removing  ballast  there- 
from and  for  the  purpose  of  its  said  railway,  so  soon  as  it 
shall  pay  or  legally  tender  the  amount  of  compensation  which 
shall  be  payable  by  the  said  railway  company  for  the  said 
lands,  and  for  the  damages  which  will  be  likely  to  arise  from 
the  exercise  of  the  powers  of  the  said  railway  company  in 
respect  thereof,  which  said  compensation  is  to  be  hereafter 
determined,  and  further  being  satisfied  that  the  immediate 
possession  of  the  said  lands  by  the  said  railway  company  is 
necessary  to  carry  on  a  part  of  the  said  railway  with  which 
the  said  railway  company  is  ready  to  proceed,  do  order  that 
upon  the  payment  by  the  said  railwaiy  company  of  the  sum 
of  $  of  lawful  money  of  Canada  in  the  Branch  of 

the  Bank  to  the  credit  of  the  said  railway  comnanv  and 

the  said  [W.E.  and  A.K.  and  the  Mortgage  Corpora- 

tion], jointly,  as  security  for  the  payment  of  the  said  com- 
pensation, [and  upon  the  deposit  in  Court  of  a  receipt  of  the 
said  Bank  for  the  said  sum  to  be  delivered  to  the  Accountant 
to  abide  the  further  order  of  the  Court]  a  warrant  shall  forth- 
with issue  and  I  hereby  order  the  same  to  be  issued  and 
directed  to  the  Sheriff  of  the  County  of  .  com- 

manding him,  the  said  Sheriff,  to  put  the  said  railway 
company  in  possession  of  the  said  lands  hereinbefore 
particularly  mentioned  and  described.  And  I  do  further  order 
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that  no  part  of  such  deposit  or  of  any  interest  thereon  shall 
be  repaid  or  paid  out  to  the  said  company  or  to  the  said 
[W.K.,  A.K.  or  the  Mortgage  Corporation],  without  an 

order  first  being  had  and  obtained  therefor. 

{Signature  of  Judge.) 


(Title:  see  No.  1525-1529.) 

1333 

Take  notice  that  an  application  will  be  made  to  His  Notice  of  ap- 
Honour  the  Judge  of  the  County  Court  of  the  County  of  jidge'toap-  ^ 

at  his  chambers  (as  the  case  may  he)  [or  the  presiding  Judge  i^int  an  arbi- 
in  Chambers  at  Osgoode  Hall,  Toronto]  on  day  the       ^^^^^-  <«> 

day  of  at  o'clock  in  the         noon  or  so  soon  there- 

after as  the  application  can  be  made  to  nominate  and  appoint 
a  sole  arbitrator  [or,  three  arbitrators,  (&)  or  a  third  arbitra- 
tor (c)]  in  accordance  with  The  Eailway  x\ct  [or  The  Rail- 
way Act  of  Ontario] . 


To 


Dated  this  day  of  A.D.  19     . 

Solicitors  for  the  Eailway  Company. 


See  No.  532. 


County  of     \ 
To'  wit :  j 


(Title:  see  Nos.  1525-1529.) 


1533 

Direction  for 
payment  into 
Court  of  com- 
pensation,   (d) 

1534 

Appointment 
of  a  sole  arbi- 
trator,    (a) 


The  said  not  having  notified  to  the  said  railway 

company  pursuant  to  The  Eailwa/y  Act  [or  The  Eailway  Act 
of  Ontario]  his  acceptance  of  the  sum  offered  bv  them  as 
compensation  for  the  taking  by  the  company  of  (describe  land) 
the  land  mentioned  in  their  notice  to  him  served  under  the  said 
Act  [or  not  having  notified  to  the  said  railway  company  the 
name  of  a  person  whom  he  appoints  as  arbitrator  (e)   and 

(ft)  See  3  Ed.  vii.  c.  58,  s.  l.'»9  (D.) 

(c)  See  R.  S.  O.  1897  c.  207.  s.  20  (6). 

(d)  See  3  Ed.  vii.  c.  58,  s.  169  (D.)  ;  R.  S.  O.  1897  c.  207,  s.  20 


(26) 


(o)  3  Ed.  vii.  c.  .58,  s.  159  (D.)  :  R.  S.  O.  1897  c.  207,  s.  20  (5) 
(e)  R.  S.  O.  1897  c.  207.  s.  20  (5). 
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on  the  application  of  the  said  company  I  Judge  of 

the  County  Court  of  the  County  of  by  virtue  of 

the  authority  in  me  vested  by  the  provisions  of  The  Eailway 
Act  [or  The  Railway  Act   of    Ontario]    do   hereby  appoint 
of  to  be  the  sole  arbitrator  herein. 

Dated,  &c. 


1535 

Appointment 
of  tnird  arbi- 
trator by 
Judge.      (a) 


(Title:  see  No.  1529.) 

The  arbitrators  herein  duly  appointed  by  the  railway 

company  and  above  named,  being  unable  to  agree  upon  a 
third  arbitrator,  and  due  notice  having  been  given  under  the 
provisions  of  The  Railway  Act  of  Ontario,  and  on  the  appli- 
cation of  the  said  company  I  Judge  of  the  County  Court 
of  the  County  of  (or  as  the  case  may  require)  by  virtue  of  the 
authority  in  me  vested  by  the  provisions  of  The  Railway  Act 
of  Ontario  do  hereby  appoint  of  (addition)  to 
be  the  third  arbitrator  herein 


Dated,  &c. 


(Signature.) 


1536 

Oath  of  arbi- 
trators. (6) 


You  shall  faithfully  and  impartially  perform  your  duty 
as  [sole  or  one  of  the]  arbitrator [s]  appointed  to  fix  the 
compensation  payable  by  the  Railway  Company  to 

A.B.  in  respect  of  the  lands  of  the  said  A.B.  in  the 
of  ,  and  described  in  the  notice  served  upon  the  said 

A.B.  by  the  said  Railway  Company,  to  the  best  of  your 

skill  and  judgment. 

So  help  you  God. 


1537 

Award. 


Know  all  men  by  these  presents,  that  and 

being  the  arbitrator  [s]  appointed  pursuant  to  the  pro- 

visions of  The  Railway  Act  [or  The  Railway  Act  of  Ontario 
as  the  case  may  he']  having  duly  taken  upon  [myself  or  our-, 
selves]  the  duties  of  my  [or  our]  said  office,  and  having  pro- 
ceeded conformably  to  the  said  Act  to  ascertain  the  compensa- 
tion to  be  paid  by  the  said  company  for  [the  following  jjarcel 
of  land  taken  for  the  purposes  of  its  railway,  that  is  to  say 


(a)   Under  R.  S.  O.  1897.  c.  207,  s.  20  (6). 

(6)  3  Ed.  vii.  c.  58,  s.  160  (D.)  ;  R.  S.  O.  1897  c.  207,  s.  20  (7). 
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(describing  it),  or  for  the  damages  likely  to  arise  to  A.B.  by 
the  exercise  by  the  said  Kailway  Company  of  the 

powers  conferred  upon  it  by  statute  or  the  taking  of  materials 
from  the  (describe  land)  belonging  to  the  said  A.B.]  do  here- 
by award  and  adjudge  that  the  sum  of  $  shall  be  paid 
by  the  said  company  as  and  for  and  in  full  of  such  compen- 
sation for  [the  taking  of  the  said  land  or  as  may  be]. 

As  witness  [my  or  our]  hand[s]  and  seal[s]  this 
dav  of  ,  A.i).  19     . 

Signed,  sealed  and  delivered 

in  presence  of 


15»S 

Memorandum  of  agreement  made  this  day  of  ,  ^^ve^iKse^of 

A.D.    19     .  land. 

Between  of  the  of  in  the  County 

of  and  Province  of  Ontario,  and  the  Eail- 

way  Company. 

1.  The  said  agrees  to  sell  and  convey  to  the  said 
company  by  a  proper  deed  with  bar  of  dower,  and  free  from 
incu(mbrances  so  much  of  lot,  &c.,  (describing  the  land)  con- 
taining acres  more  or  less  which  is  required  by  the  said 
company  for  its  railway  for  the  sum  of  $  being  the  price  of 
the  said  land  and  all  damages  (as  the  case  may  be). 

2.  The  said  company  agrees  to  prepare  at  its  own  ex- 
pense the  necessary  deed  of  said  land,  and  to  pay  the  said 
sum  of  $  within  [       days  from  this  date]. 

3.  The  said  company  is  to  be  at  liberty  to  take  possession 
of  said  land  forthwith  for  the  purposes  aforesaid. 

Witness. 
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Petition.     («)  In  the  Court  of  Appeal. 

"The  Ontario  Controverted  Elections  Act." 

Election  for  the  Electoral  District 

of  {state  the  place),  holden  on  the  day  of  , 

A.D. 

The  petition  of  ,  of  the  of  , 

in  the  County  of  ,  in  the  Province  of  Ontario, 

whose  names  [or  name]  are  [or  is]  subscribed 

1.  Your  petitioners  are  persons  who  voted  [or  had  a  right 
to  vote,  as  the  case  may  'he]  at  the  above  election. 

[Or  your  petitioner  was  a  candidate  at  the  above  election, 
or  in  the  case  of  a  cross-petition,  is  the  respondent  in  the  peti- 
tion presented  by  A.,  or  are  persons  who  voted  {or  had  a  right 
to  vote  as  the  case  may  he),  at  the  above  election]. 

2.  And  your  petitioners  state  that  the  election  was  holden 
on  the  day  ,  A.D.  ,  when  A.B.,  CD. 
and  E.F.,  were  candidates,  and  the  Returning  Officer  has 
returned  A.B.  as  being  duly  elected. 

3.  And  your  petitioners  say  that  {here  state  hriefly  and 
concisely  the  grounds  on  which  the  petitioners  rely,  e.g..  That 
the  respondent  hy  himself  and  by  his  agents  was  guilty  of 
bribery,  treating  and  undue  influence,  and  of  other  corrupt 
and  illegal  practices  at  the  said  election  as  defined  by  "  The 
Ontario  Election  Act "  and  "  The  .Ontario  Controverted  Elec- 
tions Act."  And  on  the  ground  that — state  hriefly  and  con- 
cisely any  other  ground  that  may  he  relied  upon). 

Wherefore  your  petitioners  pray : — 

That  it  may  be  determined  that  [the  said  A.B.  was 
not  duly  elected  or  returned,  and  that  the  election 
was  void,  or  that  the  said  E.F.  was  duly  elected  and 
ought  to  have  been  returned  {or  as  the  case  may 

(a)    See  Rule  4  of  Election  Rules  of  23  Dec.  1903. 
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he),  or  {in  the  case  of  a  cross-petition) ,  that  the 
said  CD.  [or  E.F.]  (or  as  the  case  may  he)  may  be 
declared  guilty  of  the  unlawful  and  corrupt  prac- 
tices and  acts  alleged]. 

(Signature  of  petitioner  or  petitioners.) 


(The  following  are  exam  vies  of  the  form  in  which  various 
grounds  have  heretofore  heen  stated.  These  may  he  used  as 
guides  and  from  them  the  particular  grounds  relied  on  may 
he  selected  and  concisely  set  out.) 

-     4.  And  your  petitioners  say  that  the  said  respondent  was,  Giving  or  lend- 
by  himself,  by  his  agents,  and  by  other  persons  on  his  behalf,  j"^  money, 
before,  during,  at  and  after  the  said  election,  directly  and  in-  (j)' 
directly  guilty  of  giving  and  lending,  and  agreeing  to  give 
and  lend,  and  offering  and  promising  money  and  other  valu- 
able   consideration,  and    of    promising   to    procure    and    of 
endeavouring  to  procure  money  and  other  valuable  considera- 
tion to  and  for  voters  at  the  said  election,  and  to  and  for  per- 
sons on  behalf  of  voters  at  the  said  election,  and  to  and  for 
other  persons,  in  order  to  induce  such  voters  to  vote,  or  to 
refrain  from  voting  at  the  said  election,  and  of  corruptly 
doing  the  said  acts  and  every  of  them  on  account  of  voters 
having  voted  or  refrained  from  voting  at  the  said  election. 

5.  And  your  petitioners  say  that  the  said  respondent  was.  Procuring 

by  himself,  by  his  agents  and  by  other  persons  on  his  behalf,  °®g^g'  ^^<'  ^^^ 
before,  during,  at  and  after  the  said  election  directly  and  in- 
directly guilty  of  giving  and  procuring  and  agreeing  to  give 
and  procure,  and  of  offering  and  promising,  and  of  promising 
to  procure,  and  to  endeavour  to  procure  offices,  places  and  em- 
ployment to  and  for  voters  at  the  said  election,  and  to  and  for 
other  persons  in  order  to  induce  such  voters  to  vote  or  refrain 
from  voting  at  the  said  election,  and  of  corruptly  doing  the 
said  acts  and  each  of  them  on  account  of  such  voters  having 
voted  or  refrained  from  voting  at  the  said  election. 

6.  And  your  petitioners  say  that  the  said  respondent  was,  Procuring 

by  himself,  by  his  agents  and  by  other  persons  on  his  behalf  offices, &c.,  for 
before,  during,  at  and  after  the  said  election,  directly  and  in-  fluencing 
directly  guilty  of  making  gifts,  loans,  offers,  promises,  pro-  voters,  {d) 
curements  and  agreements  as  aforesaid  to  and  for  divers  per- 

(6)  See  R.  S.  O.  1897  c.  9.  s.  159  (1)  a. 

(c)  See  R.  S.  O.  1897  c.  9,  s.  159  (1)  6. 

(d)  See  R.  S.  O.  1897  c.  9,  s.  159  (1)  c. 
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sons  in  order  to  induce  the  said  persons  to  procure  and  to 
endeavour  to  procure  the  return  of  the  said  respondent  and 
ol  other  persons  to  serve  in  the  Legislative  Assembly,  and  to 
procure  and  to  endeavour  to  procure  the  votes  of  voters  at  the 
said  election. 

Corruptly  in  7.  And  vour  petitioners  say  that  the  said  respondent  was, 

turn  or  voters,  by  himself,  by  his  agents  and  by  other  persons  on  his  behalf 
(*  before,  during,  at  and  after  the  said  election,  upon  or  in  con- 

sequence of  such  gifts,  loans,  offers,  promises,  procurements 
and  agreements  aforesaid,  guilty  of  procuring  and  of  engaging 
and  promising  and  endeavouring  to  procure  the  return  of  the 
said  respondent  and  of  other  persons  to  serve  in  the  Legisla- 
tive Assembly  and  the  vote  of  voters  at  the  said  election. 

Advancing  or  8.  And  your  petitioners  say  that  the  said  respondent  was, 
Fo7brfb^y.°{T)  ^y  himself,  by  his  agents  and  by  other  persons  on  his  behalf 
before,  during,  at  and  after  the  said  election  guilty  of  ad- 
vancing and  of  paying,  and  of  causing  to  be  paid  money  to 
and  to  the  use  of  other  persons,  with  the  intent  that  such 
money  or  part  thereof  should  be  expended  in  bribery  and 
corrupt  practices  at  the  said  election,  and  of  knowingly  pay- 
ing and  causing  to  be  paid,  money  to  persons  in  discharge, 
and  repayment  of  moneys  wholly  or  in  part  expended  in 
bribery  and  corrupt  practices  at  the  said  election. 

Respondent  9.  And  your  petitioners  say  that  the  said  respondent  was, 

tSng^for""'  ^y  himself,  by  his  agents  and  by  other  persons  on  his  behalf, 

gifts  or  offices  before  and  during  the  said  election,  directly  and  indirectly 

to  voters,    (c)  guilty  of  receiving,  agreeing  and  contracting  for  money,  gifts, 

loans,  valuable  considerations,  offices,  places  and  employment 

for  divers  persons  for  voting  and  for  agreeing  to  vote  and  for 

refraining  and  agreeing  to  refrain  from  voting,  at  the  said 

election. 

Being  con-  -^^^  ^^^  y°^^  petitioners  say  that  the  said  respondent  was, 

cerned  in  per- by  himself,  by  his  agents  and  by  other  persons  on  his  behalf, 
moneyTrvot^^^?^y  the  said  election,  guilty  of  directly  and  indirectly  re- 
ing,  &c.    (d)    ceiving  money  and  valuable  considerations  on  account  of  per- 
sons having  voted  and  refrained  from  voting,  and  for  having 
induced  other  persons  to  vote  and  refrain  from  voting,  at  the 
said  election. 
Treating,    (e)        H.  And  your  petitioners  say  that  the  said  respondent  was, 
by  himself,  by  his  agents  and  by  other  persons  on  his  behalf, 

(a)  See  R.  S.  O.  1897  c.  9,  s.  159  (1)  d. 

(b)  See  R.  S.  O.  1897  c.  9.  s.  159  (1)  e. 

(c)  See  R.  S.  O.  1897  c.  9,  s.  160  (1)  a. 
id)  See  R.  S.  O.  1897  c.  9,  s.  100  (1)  b. 
(e)  See  R.  S.  O.  1897  c.  9.  ss.  IGl.  103. 
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before,  during,  at  and  after  the  said  election,  guilty  of  provid- 
ing and  furnishing  drink  and  other  entertainment  at  the  ex- 
pense of  the  said  respondent,  or  of  such  other  agents  or  per- 
sons, to  meetings  of  electors  assembled  for  the  purpose  of  pro- 
moting the  said  election  previous  to  or  during  the  said  elec- 
tion, and  of  paying  for,  promising  and  engaging  to  pay  for 
such  drink  and  other  entertainment. 

12.  And  your  petitioners  say  that  the  said  respondent  was.  Candidate 
by  himself,  by  his  agents  and  by  other  persons  on  his  behalf,  vidingrefresh- 
before,  during,  at  and  after  the  said  election,  directly  and  in-  ments.    (/) 
directly,  guilty  of  corruptly  giving  and  providing  and  causing 

to  be  given  and  provided,  and  being  accessory  to  the  giving 
and  providing  and  of  paying  wholly  and  in  part  expenses 
incurred  for  meat,  drink,  refreshment  and  provision  to  and 
for  persons  in  order  to  be  elected  and  for  being  elected,  and 
for  the  purpose  of  corruptly  influencing  such  persons  and 
other  persons  to  give  or  to  refrain  from  giving  their  votes  at 
the  said  election,  and  of  giving  and  of  causing  to  be  given  to 
voters  on  the  nomination  day  and  on  the  day  of  polling  on 
account  of  such  voters  having  voted  and  of  being  about  to 
vote,  meat,  drink  and  refreshment  and  money  and  tickets  to 
enable  such  voters  to  procure  refreshment. 

13.  And  your  petitioners  say  that  the  said  respondent  was.  Wagering  or 
by  himself,  by  his  agents  and  by  other  persons  on  his  behalf  K**^T  i"'^  ^^' 
before  and  during  the  said  election  guilty  of  making  bets  and  tion.    (g) 
wagers  and  of  taking  shares  or  interests  in  and  of  becoming 

party  to  bets  and  wages  upon  the  result  of  the  election  in  the 
said  electoral  district  and  upon  the  results  of  the  election  in 
parts  of  the  said  electoral  district  and  upon  events  and  contin- 
gencies relating  to  the  election,  and  of  providing  money  to  be 
used  by  others  in  betting  and  wagering  upon  the  results  of 
elections  to  the  Legislative  Assembly  and  upon  events  and 
contingencies  relating  to  such  election,  and  for  the  purpose 
of  influencing  the  said  election  of  making  bets  and  wagers  on 
the  result  thereof  in  the  electoral  district  and  in  parts  thereof 
and  upon  events  and  contingencies  relating  thereto. 

14.  And  your  petitioners  say  that  the  said  respondent  was,  Hiring 

by  himself,  by  his  agents,  and  by  other  persons  on  his  .behalf,  vehicles,  (h) 
before,  during,  at  and  after  the  said  election,  guilty  of  hiring 
and  promising  to  pay  and  paying  for  horses,  teams,  carriages, 
cabs    and    other    vehicles    to    convey    voters    to  and    from 
the   polls,  and  to  and    from   the   neighbourhood   thereof  at 

(f)   See  R.  S.  O.  1897  c.  9,  ps.  1()2,  163. 
(sr)  See  R.  S.  O.  1897  c.  9.  s.  1(54. 
(h)   See  R.  S.  O.  1897  c,  9,  s.  165. 
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Undue  in- 
fluence, (a) 


the  said  election,  and  also  of  the  payment  of  the  travelling  and 
other  expenses  of  voters  in  going  to  and  returning  from  the 
said  election,  and  of  providing  and  furnishing  conveyance  and 
transportation  by  railway  free  of  charge,  or  at  diminished 
rates  to  voters  to  or  from  or  on  the  way  to  or  from  the  polls 
at  the  said  election. 

15.  And  your  petitioners  say  that  the  said  respondent 
was,  by  himself,  by  his  agents,  and  by  other  persons  on  his 
behalf,  before,  during,  at  and  after  the  said  election,  directly 
and  indirectly,  guilty  of  making  use  of,  and  of  threatening  to 
make  use  of,  force,  violence  and  restraint  and  of  inflicting 
and  of  threatening  the  infliction,  by  himself  and  by  and 
through  other  persons  of  injury,  damage,  harm  and  loss  and 
in  other  ways  of  practising  intimidation  upon  or  against  per- 
sons in  order  to  induce  or  compel  such  persons  to  vote  or  to 
refrain  from  voting  at  the  said  election,  and  on  account  of 
such  persons  having  voted  or  refrained  from  voting  at  the  said 
election,  and  also,  by  abduction,  duress  and  by  fraudulent 
devices  and  contrivances,  of  impeding,  preventing  and  other- 
wise interfering  with  the  free  exercise  of  the  franchise  of 
voters  and  of  thereby  compelling,  inducing  and  prevailing 
v-"'  oters  either  to  give  or  to  refrain  from  giving  their 
votes  at  the  said  election. 

16.  And  your  petitioners  say  that  the  said  respondent  was, 
by  himself,  by  his  agents  and  by  other  persons  on  his  behalf, 
before,  during,  and  at  the  said  election  guilty  of  the  offence 
of  personation  at  the  said  election  and  of  aiding,  abetting, 
counselling,  and  procuring  the  commission  at  the  said  election 
of  the  offence  of  personation. 

Illegal  voting.  j^^  ^^^  yo^r  petitioners  say  that  the  said  respondent  was, 
by  himself,  by  his  agents,  and  by  other  persons  on  his  behalf, 
before,  during,  and  at  the  said  election,  guilty  of  voting  and 
ol  inducing  and  procuring  persons  to  vote  at  the  said  election, 
knowing  that  the  person  so  voting  was  not  entitled  to  vote 
thereat. 

Selling  liquor        jg.  And  your  petitioners  say  that  the  said  respondent 

(d)      *      ^^  during  the  said  election  and  during  the  hours  appointed  for 

polling  was,  by  himself,  by  his  agents,  and  by  other  persons  on 

his  behalf,  guilty  of  the  offence  of  selling  or  giving  spirituous 

and  fermented  liquor  and  strong  drink  at  hotels,  taverns, 

(o)  See  7b.  s.   166. 

(b)  See  76.  s.  167;  1  Ed.  vii.,  c.  3,  s.  1. 

(c)  See  7b.  s  168;  Smith  v.  Carey  (1903)  5  O.  L.  R.  203. 

(d)  See  7b.  s.  170. 
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shops  and  other  places  within  the  limits  of  polling  subdivi- 
sions during  the  polling  day  therein. 

19.  And  your  petitioners  say  that  the  said  respondent  be-  Engaging  dis- 
f ore  and  during  the  said  election  personally  engaged  divers  qualified  can- 

,    ji      "   .  T     T      , .  ^  Hi-  1      vassers  and 

persons  at  the  said  election  as  canvassers  and  agents  m  rela-  agents,   (e) 
tion  to  the  said  election,  knowing  that  such  persons  so  engaged 
had  within  eight  years  previous  to  such  engagement  been 
found  guilty  of  corrupt  practices  by  competent  legal  tribunals 
and  b|y  the  reports  of  Judges  upon  election  petitions. 

20.  And  your  petitioners  say  that  the  said  respondent  was  General  cor- 
by  himself,  by  his  agents,  and  by  other  persons  on  his  behalf,  T"P*  practices, 
before,  during,  at  and  after,  the  said  election,  guilty  of  cor- 
rupt practices,  as  defined  by  "  The  Ontario  Election  Act "  and 

other  Acts  of  the  Province  of  Ontario,  and  as  known  to  the 
common  law  of  Parliament,  and  as  the  term  "  corrupt  prac- 
tices "  is  interpreted  in  the  interpretation  clause  of  "  The 
Ontario  Controverted  Elections  Act.'' 

21.  And  your  petitioners  say  that  corrupt  practices,  as  Corrupt  prac- 
defined  by  "  The  Ontario  Election  Act,"  and  by  other  Acts  of  'i^^^^y 

the  Parliament  of  Ontario,  and  as  known  to  the  common  law 
of  Parliament,  and  as  the  term  "  corrupt  practices  "  is  inter- 
preted in  the  interpretation  clause  of  "  The  Ontario  Contro- 
verted Elections  Act,"  were  committed  by  the  agents  of  the 
said  respondent  and  by  other  persons  on  his  behalf,  before, 
during,  at  and  after  the  said  election  by  and  with  the  actual 
Imowledge  and  consent  of  the  said  respondent,  whereby  and  in 
consequence  whereof  the  said  respondent  was  and  is  disquali- 
fied, and  was  and  is  incapable  of  being  elected  or  sitting  in 
the  said  Legislative  Assembly,  and  of  voting  at  any  election 
of  a  member  of  the  said  Legislative  Assembly,  and  of  holding 
any  oflBce  in  the  nomination  of  the  Crovm  or  of  the  Lieuten- 
ant-Governor in  Ontario. 

22.  And  your  petitioners  say  that  the  said  respondent  was  Corrupt 
before,  during,  at  and  after  the  said  election  by  himself  per-  cI^Tdate!^f/") 
sonally  guilty  of  corrupt  practices  as  defined  by  "  The  Ontario 
Election  Act "  and  other  Acts  of  the  Province  of  Ontario  and 

as  known  to  the  common  law  of  Parliament,  and  as  the  term 
*■  corrupt  practices  "  is  interpreted  in  the  interpretation  clause 
of  "  The  Ontario  Controverted  Elections  Act,"  whereby  and 
in  consequence  whereof  tlie  said  respondent  was  and  is  dis- 
qualified and  was  and  is  incapable  of  being  elected  to  or  sit- 

(e)  See  R.  S.  O.  1897  c.  9.  s.  178. 

(f)  See  R.  S.  O.  1897  c.  9.  s.  171. 
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ting  in  the  said  Legislative  Assembly  and  of  holding  any 
office  in  the  nomination  of  the  Crown  or  of  the  Lieutenant- 
Governor  in  Ontario. 


1540 

ln<^orsement         This  petition  is  presented  by  ,  of 

on  pe  1 1  n.      ^^^  ^  ^^  ^-^^  County  of  ,  Solicitor  for 

the  petitioner. 


1541 

Appointment         We,  the  above  named  petitioners  do  hereby  appoint 

of  agent,    (a)  ^f  ^^6  ,  of  ,  in  the  County 

of  ,  Solicitor,  to  act  as  our  agent  in  this  matter ; 

and  all  notices  addressed  to  us  herein  may  be  left  with  or  at 

the  address  of  the  said  Solicitor  in  his  office  No.  street, 

in  the  said,  of 

Dated  this  day  of  ,  19     , 

{Signature  of  petitioners.) 


mj.2  {Title  of  matter:  see  No.  1539.) 

presentation  Take  notice,  of  the  presentation  of  the  petition  of 

of  petition,  (h)  against  you  as 

member  of  the  Legislative  Assembly  of  the  Province  of  On- 
tario for  the  above  named  electoral  district,  which  said  peti- 
tion was  presented  on  the  day  of  , 
A.D.  19  ,  and  a  copy  of  the  said  petition  is  hereunto 
attached. 

And  further  take  notice  that  the  sum  of  $1,000  has  been 
deposited  in  the  Canadian  Bank  of  Commerce  to  the  credit  of 
the  said  petition  with  the  privity  of  the  Accountant  for  the 
purposes  referred  to  by,  and  in  accordance  with  the  provi- 
sions of,  the  above  named  Act,  and  amending  Acts. 

Dated  this  day  of  ,  A.D.  19     . 

To 

Solicitors  for  the  Petitioners. 

The  above  named  respondent. 

(a)  To  be  left  with  the  petition  at  the  oflBce  where  the  petition 
is  filed  :  see  Election  Rule  5, 

(b)  See  R.   S.  O.  1897,  c.  11,  s.  15. 
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(Title  of  matter:  see  No.  1539.)  l^iA'-t 

We,  of  the  of  .^^^  Affidavit 

,  of  the  of  ,  and  petition,     (c) 

of  the  of  ,  in 

the  County  of  ,  and  Province  of  Ontario,  sever- 

ally make  oath  and  say: — 

1.  That  we  are  the  petitioners  named  in  the  annexed  peti- 
tion. 

2.  That  we  as  such  petitioners  present  the  said  petition  in 
good  faith,  and  have  reason  to  believe  and  do  believe  the 
statements  contained  in  the  said  petition  to  be  true  in  sub- 
stance and  in  fact. 

Sworn,  &c. 

1544 

In  the  Court  of  Appeal  for  Ontario.  Srs."''  ^^'" 

The  Honourable  Mr.  Justice 

the  day  of  ,  A.D.  19     . 

The  Ontario  Controverted  Elections  Act. 
Election  for  the  Electoral  District  of  , 

holden  on  the  day  of  , 

19     . 

Between  A.B.,  Petitioner, 
and 
CD.,  Eespondent. 

Upon  the  application  of  counsel  [or  the  solicitor]  for 
the  respondent,  and  upon  reading  the  notice  of  motion  herein 
dated  the  day  of  ,  A.D.  19     ,  and  the  affidavit 

and  papers  therein  mentioned,  [the  affidavit  of  service  of  the 
said  notice  of  motion]  ;  and  upon  hearing  counsel  [or  the 
solicitor]  for  the  [petitioner  and]  respondent  [or  no  one 
appearing  for  the  petitioner]  : 

It  is  ordered  that  the  above  named  petitioner  do,  not  less 
than  [twenty-five  days]  before  the  day  that  may  be  fixed  for 
the  trial  of  the  petition  herein,  file  with  the  Eegistrar  of  this 
Court  and  serve  upon  the  solicitor  and  agent  of  the  respondent 
full  particulars  in  writing  of  the  bribery,  corrupt  practices 
and  other  illegal  acts  and  practices  charged  in  the  said  peti- 
tion, more  particularly  the  following,  that  is  to  say : 

(c)  See  R.  S.  O.  1897  c.  11,  s.  II.    A  similar  affidavit  is  required 
for  the  verification  of  any  particulars  delivered :  see  s.  11. 
F— 59 


930 


THE   ONTARIO   CONTROVERTED   ELECTIONS   ACT. 


Bribery, 


Treating. 


Candidate  cor- 
ruptly giving 
refreshments. 


(1)  Under  paragraphs  [3  and  4] — the  names,  residences 
and  additions  of  all  persons  mentioned  or  referred  to  in  the 
said  paragraphs  [3  and  4]  of  the  petition  as  being  the  agents 
of  the  respondent,  with  the  particular  acts  of  bribery  and  um- 
due  influence  charged  in  the  said  petition,  setting  forth  the 
nature  of  the  bribery  or  undue  influence  alleged  to  have  been 
practised,  and  the  times  when,  or  the  approximate  times  when 
(if  the  exact  times  be  not  known),  and  the  places  where,  such 
bribery  and  undue  influence  were  done  or  committed,  and  the 
names,  residences  and  additions  of  the  persons  respectively 
with,  to  or  upon  whom  such  acts  of  bribery  and  undue 
influence  were  done  by  the  respondent  or  by  the  agents  of  the 
respondent. 

(2)  The  names,  residences  and  additions  of  all  persons 
claimed  to  be  agents  of  the  respondent,  who  were  guilty  of 
providing  and  furnishing  drink  and  other  entertainment  at 
the  expense  of  the  respondent  or  his  agents  to  meetings  of 
electors  assembled  for  the  purpose  of  promoting  the  election 
in  question  previous  to  and  during  the  said  election,  and  of 
paying  and  promising  and  engaging  to  pay  for  such  drink 
and  other  entertainment,  together  with  the  times  when,  or 
the  approximate  times  when  (if  the  exact  times  be  not  known) 
and  the  places  where  the  same  occurred,  and  the  names, 
residences  and  additions  of  the  persons  present  at  such  meet- 
ings, or  to  whom  or  for  whom  were  provided  and  furnished 
drink  and  other  entertainment  by  the  respondent  or  his  agents, 
as  charged  in  the  [11th]  paragraph  of  the  petition. 

(3)  The  names,  residences  and  additions  of  all  persons 
claimed  to  be  the  agents  of  the  respondent,  who  were  guilty 
of  corruptly,  before  and  during  the  said  election,  giving  and 
providing  and  causing  to  be  given  and  provided,  and  who  were 
accessory  to  giving  and  providing  or  paying-  the  expenses  in- 
curred for  meat,  drink,  refreshment  and  provision  to  and  for 
divers  persons,  in  order  to  further  the  election  of  the  respon- 
dent, or  for  the  purpose  of  corruptly  influencing  such  person 
or  persons,  or  other  persons,  to  give  or  refrain  from  giving 
their  votes  at  the  said  election,  as  charged  in  the  [12th]  para- 
graph of  the  petition,  together  with  the  times  when,  or  the 
approximate  times  when  (if  the  exact  times  be  not  known) 
and  the  places  where,  such  acts  were  committed,  whether  com- 
mitted by  the  respondent  or  his  agents,  and  the  nature  of  each 
of  such  acts,  and  the  names,  residences  and  additions  of  all 
persons  who  were  provided  by  the  respondent  or  his  agents 
with  meat,  drink,    refreshment    or   provision,  or  who    were 
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corruptly  influenced,  as  charged  in  the  said  paragraph  of  the 
petition. 


(4)   The  names,  residences  and  additions  of  all  persons  ^^^ndidate 


Candidate  cor- 
.    .  ■^  fl  ruptly  giving 

claimed  to  be  agents  of  the  respondent,  who  were  guilty  oi  refreshments, 
giving  and  causing  to  be  given  to  voters  on  nomination  day 
and  the  polling  day  of  the  said  election,  on  account  of  such 
voters  being  about  to  vote  or  having  voted,  meat,  drink,  re- 
freshment and  money  and  tickets  to  enable  such  voters  to  pro- 
cure refreshment,  as  charged  in  the  [12th]  paragraph  of  the 
said  petition,  together  with  the  times  when,  or  the  approxi- 
mate times  when  (if  the  exact  times  be  not  known),  and  the 
places  where,  such  acts  were  committed,  whether  by  the  respon- 
dent or  his  agents,  and  the  names,  residences  and  additions 
of  all  persons  to  whom  were  so  given  meat,  drink  and  refresh- 
ment and  the  money  and  tickets  by  the  respondent  or  his 
agents,  charged  in  the  said  paragraph  of  the  said  petition. 

(5)  The  names,  residences  and  additions  of  all  persons  ^^^^^ring  or 
claimed  to  be  the  agents  of  the  respondent,  who  were  guilty,  suit  of  election 
for  the  purpose  of  influencing  the  election  in  question,  of 

betting  and  wagering,  and  of  providing  money  to  be  used  by 
others  in  betting  and  wagering  upon  the  result  of  the  said  « 

election,  and  upon  events  and  contingencies  relating  to  the 
said  election,  as  charged  in  the  [13th]  paragraph  of  the  peti- 
tion, together  with  the  times  when,  or  the  approximate  times 
when  (if  the  exact  times  be  not  known),  and  the  places  where, 
such  wrongful  acts  were  committed,  and  the  names,  residences 
and  additions  of  all  persons  who  were  provided  by  the  respon- 
dent or  his  agents  with  money  to  be  used  in  betting  and 
wagering  as  aforesaid,  together  with  the  nature  of  the  betting 
and  wagering  and  of  the  events  and  contingencies  referred  to 
in  the  said  paragraph. 

(6)  The  names,  residences  and  additions  of  all  persons  vehicles, 
claimed  to  be  the  agents  of  the  respondent,  who  were  guilty 

of  hiring  and  promising  to  pay  and  paying  for  horses,  teams, 
carriages,  cabs  and  other  vehicles  to  convey  voters  to  or  near 
or  from  the  polls,  or  from  the  neighbourhood  thereof,  for  the 
said  election,  and  of  providing  and  furnishing  railway  tickets 
and  passes  free  of  charge  for  the  conveyance  of  voters  to  and 
from  the  polls,  and  of  paying  the  travelling  and  other  ex- 
penses of  voters  in  going  to  and  retuminef  from  the  said  elec- 
tion, as  charged  in  the  [14th]  paragraph  of  the  petition,  to- 
gether with  the  times  when,  or  the  approximate  times  when 
(if  the  exact  times  be  not  known),  and  the  places  where,  such 


932  "THE   ONTARIO    CONTROVERTED   ELECTIONS   ACT." 

wrongful  acts  were  committed,  together  with  the  names, 
residences  and  additions  of  all  persons  whose  horses,  teams, 
carriages,  cabs  and  other  vehicles  were  hired  by  the  respon- 
dent or  his  agents,  and  who  received  pay  therefor,  or  the 
promise  of  pay,  and  the  names  of  the  railways  for  which 
tickets  or  free  passes  were  issued  as  aforesaidj  and  the  places 
from  and  to  which  they  are  alleged  to  have  been  furnished  or 
given. 

Personation.  (7)   Tj^e  names,  residences  and  additions  of  all  persons 

alleged  to  be  agents  of  the  respondent,  who  were  guilty  of 
the  oflEence  of  personation  within  the  meaning  of  the  said 
Act,  and  of  aiding,  abetting,  counselling  and  procuring  the 
commission  of  the  offence  of  personation  charged  in  the  [16th] 
paragraph  of  the  said  petition,  together  with  the  names,  resi- 
dences and  additions  of  the  persons  who  are  alleged  to  have 
been  personated,  whether  bv  the  respondent  or  his  agents, 
and  the  name  of  the  municipality  and  the  number  of  the  poll- 
ing booth  at  or  in  which  the  said  offence  of  personation  was 
committed,  and  the  times  when,  or  the  approximate  times 
when  (if  the  exact  times  be  not  known),  and  the  places  where 
such  aiding,  abetting,  counselling  and  procuring  the  commis- 
sion of  the  offence  of  personation  were  done  or  committed,  to- 

*  gether  with  the  full  particulars  of  the  nature  of  the  aiding, 

abetting,  counselling  and  procuring-  the  commission  of  the 
offence  of  personation. 

Illegal  voting.  (8)  The  names,  residences  and  additions  of  all  persons 
claimed  to  be  the  agents  of  the  respondent,  who  were  guilty 
of  voting  and  inducing  and  procuring  persons  to  vote  at  the 
said  election,  knowing  that  such  persons  had  no  right  to  vote 
at  the  said  election,  together  with  the  names,  residences  and 
additions  of  all  persons  who  were  so  induced  or  procured  to 
vote  by  the  respondent  or  his  asfents,  as  charged  in  the  [17th] 
paragraph  of  the  said  petition,  and  the  name  of  the  munici- 
pality and  the  number  of  the  polling  booth  where  such  acts 
were  committed. 

Selling  liquor  (9)  The  uamcs,  residences  and  additions  of  all  persons 
on  polling  day  ^jg^jj^^g^  ^q  ^g  ^jjg  agents  of  the  respondent,  who  were  guilty 
of  selling  and  giving  at  hotels,  taverns,  shops  and  other  places 
within  the  limits  of  polling  divisions  in  the  said  electoral 
district  during  the  polling  day  therein  spirituous  and  fer- 
mented liquors,  together  with  the  name  or  other  designation 
of  the   hotel,  tavern,  or   shop  or   other   place  at  which   the 
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wrongful  acts  charged  by  the  [18th]  paragraph  of  the  peti- 
tion to  have  been  committed  by  the  respondent  or  his  agents 
were  done,  and  the  times,  or  approximate  times  (if  the  exact 
times  be  not  known)  when,  and  the  places  where,  the  same 
were  committed,  together  with  the  names,  residences  and  ad- 
ditions of  all  persons  to  whom  were  given  or  sold  by  the  re- 
spondent or  his  agents  spirituous  and  fermented  liquors,  as 
charged  in  the  said  paragraph  of  the  said  petition. 

2.  And  it  is  further  ordered  that  no  evidence  shall  be  re- 
ceived at  the  trial  of  the  petition  herein  (without  the  leave  of 
the  Court  or  a  Judge)  except  as  to  matters  in  respect  to  which 
full  written  particulars  shall  have  been  given,  pursuant  to  this 
order. 

3.  And  it  is  further  ordered  that  the  costs  of  and  inci- 
dental to  this  application  and  consequent  thereon  be  costs  in 
the  cause  to  the  successful  party. 

(Signed) 

Eegistrar. 


1545 

In  the  Court  of  Appeal  for  Ontario.  Notice  of 

trial,      (a) 

The  Ontario  Controverted  Elections  Act. 

Election  petition  for  the  Electoral  District  of  the  (state 
the  place). 

Take  notice  that  the  above  petition  [or  petitions]  will  be 
tried  at  on  the  day  of  A.D. 

19     ,  and  on  such  other  subsequent  days  as  may  be  needful. 

Dated  the  day  of  ,  A.D. 

By  order, 

Eegistrar  of  the  Court  of  Appeal. 
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Court  for  trial  of  the  election  petition  for  the  Electoral  Order  to  com- 
District  of  the  (state  the  place).    The  day  of  ,  ^alce^of  a^°" 

A.D.  .  person  as  a 

witness,     (b) 

To  A.B.  (describe  the  person). 

You  are  hereby  required  to  attend  before  the  above  Court 
at  (place)  on  the  day  of  ,  at  the  hour  of 

(a)  See  Election  Rule,  29. 
(5)  See  Election  Rule  39. 
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\^or  forthwith  as  the  case  may  he]  to  be  examined  as  a  witness 
in  the  matter  of  the  said  petition,  and  to  attend  the  said  Court 
until  your  examination  shall  have  been  completed. 
As  witness  my  hand. 

A.B., 
Judge  of  the  said  Court. 


I54T 

Warrant  of        .    At  a  Court  holden  on  at  ,  for  the  trial  of 

contempt.  (a{  ^^^6  election  petition  for  the  Electoral  District  of  the  {state 
the  place)  before  the  Honourable  ,  one  of 

the  Judges  [or  before  the  Honourable  ,  and  the 

Honourable  the  Judges]  on  the  rota  for  the 

trial  of  election  petitions,  pursuant  to  "  The  Ontario  Con- 
troverted Elections  Act." 

1.  Whereas,  A.B.  has  this  day  been  guilty,  and  is  by  the 
said  Court  adjudged  to  be  guilty  of  a  contempt  thereof;  the 
said  Court  does,  therefore,  sentence  the  said  A.B.  for  his  said 
contempt  to  be  imprisoned  in  the  common  gaol  of  the  County 
[or  City,  {as  the  case  may  be)'\  of  ,  for  the  space 
of  calendar  months,  and  to  pay  to  our  Lord  the  King  a 
fine  of  $  ,  and  to  be  further  imprisoned  in  the  said 
gaol  until  the  said  fine  be  paid. 

2.  And  the  Court  further  orders  that  the  Sheriff  of  the  said 
County  {or  as  the  case  may  he),  and  all  constables  and 
officers  of  the  peace  of  any  County  or  place  where  the  said 
A.B.  may  be  found,  shall  take  the  said  A.B.  into  custody,  and 
convey  him  to  the  said  gaol,  and  there  deliver  him  into  the 
custody  of  the  gaoler  thereof  to  undergo  his  said  sentence. 

3.  And  the  Court  further  orders  the  said  gaoler  to  receive 
the  said  A.B.  into  his  custody,  and  that  he  shall  be  detained 
in  the  said  gaol  in  pursuance  of  the  said  sentence. 

Dated  the  day  of  ,  A.D. 

{To  he  signed  hy  the  Judge  or  Judges.) 


Notice  of         In  the  Court  of  Appeal. 

application  for  _,,       /->    j      •      /-n      i  ■    t  -m      ,  •  a    i 

leave  to  with-  The  Ontario  Controverted  Elections  Act. 

tion.    (6)  The  Electoral  District  of  the  {state  the  place). 

Petition  of  {state  petitioner)  against  {state  respondent) 
presented  day  of  ,  A.D. 

(o)  See  Election  Rule  40. 
(6)  See  Election  Rule  43. 
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The  petitioner  proposes  to  apply  to  withdraw  his  petition 
upon  the  following  grou;nd  {here  state  the  ground),  and  prays 
that  a  day  msny  be  appointed  for  hearing  his  application. 

Dated  the  day  of  ,  A.D. 

(Signature  of  applicant.) 
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In  the  Court  of  Appeal.  Notice  of  such 

application  to 

The  Ontario  Controverted  Elections  Act.  f,f\^" 


{c) 


Election  petition  for  the  Electoral  District  of  (state  the 
place)  in  which  is  petitioner  and  , 

respondent. 

Notice  is  hereby  given  that  the  above  petitioner  has  on 
the  day  of  lodged  at  the  office  of  the  Registrar 

of  the  Court  of  Appeal,  notice  of  an  application  to  withdraw 
the  petition  on  the  following  ground  (set  it  out). 

And  take  notice  that  any  person  who  might  have  been  a 
petitioner  in  respect  of  the  said  election  may,  within  ten  days 
after  the  publication  of  this  notice,  give  notice  to  the 
Registrar  of  the  Court  of  Appeal,  in  writing,  of  his  intention 
on  the  hearing  to  apply  for  leave  to  be  substituted  as  a  peti- 
tioner. 

Dated,  &c.  A.B. 

Returning  officer. 

(c)  See  Election  Rule  45. 
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Petition,    (a) 


CHAPTER  XXXI. 

PROCEEDINGS  UNDER  "  THE  DOMINION  CONTRO- 
VERTED ELECTIONS  ACT." 

In  the  High  Court  of  Justice. 

"  The  Dominion  Controverted  Elections  Act." 

Election  of  a  member  for  the  House  of  Commons  of  Can- 
ada for  the  Electoral  District  of  the  Riding  of  the 
County  of  ,  holden  on  the  [31st]  day  of  [October] 
and  [7th]  day  of  November,  A.D.  1900. 

Dominion  of  Canada^   ].    The  petition  of 
Province  of  Ontario,     V    of  the 

To  Wit:  J    in  the  County  of 

whose  name  is  subscribed,  sheweth  as  follows: — 

1.  Your  petitioner,  is  a  person  who  was  duly 
qualified  and  had  a  right  to  vote  at  the  above  mentioned 
election. 

2.  Your  petitioner  states  that  the  election  was  holden  on 
the  31st  day  of  October  and  the  7th  day  of  November,  A.D., 
1900,  when  were  the  candidates,  and  the  Returning 
Officer  has  returned  the  said  hereinafter  referred  to 
as  the  respondent  as  being  duly  elected. 

3.  And  your  petitioner  says  that  the  said  re- 
spondent was  by  himself,  by  his  agents,  and  by  other  persons 
on  his  behalf,  before,  during,  at  and  after  the  said  election, 
guilty  of  briber}^  treating,  personation  and  undue  influence 
as  defined  by  "  The  Dominion  Elections  Act,"  "  The  Dom- 
inion Controverted  Elections  Act,"  and  other  Acts  of  the 
Parliament  of  Canada,  or  recognized  as  such  by  the  common 
law  of  Parliament. 

Giving,  etc.,  4.  And  your  petitioner  says  that  the  said  respondent  was, 

money.  (  )  j^^  himself,  by  his  agents,  and  by  other  persons  on  his  behalf, 
before,  during,  at  and  after  the  said  election,  guilty  of  giving 
and  lending,  and  agreeing  to  give  and  lend,  and  offering 
and  promising  money  and  other  valuable  consideration,  and 
of  promising  to  procure  and  to  endeavour  to  procure  money 

(a)  This  is  the  form  which  is  at  present  ordinarily  used.     Pro- 
bably  statements   less   general   and   comprehensive  ^nd   more  strictly 
confined  to  the  various  grounds  really  relied  on  would  be  suflScient. 
(h)  See  R.  S.  C.  c.  8.  s.  84  (o). 
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and  other  valuable  consideration  to  and  for  persons  entitled 
to  vote  at  the  said  election,  and  to  and  for  persons  on  behalf 
of  persons  entitled  to  vote  at  the  said  election,  and  to  and 
for  other  persons,  in  order  to  induce  such  persons  to  vote  or 
to  refrain  from  voting  at  the  said  election,  and  of  corruptly 
doing  the  said  acts  and  every  of  them  on  account  of  voters 
having  voted  or  refrained  from  voting  at  the  said  election. 

5.  And  your  petitioner  says  that  the  said  respondent  was.  Promising  to 
by  himself,  by  his  agents  and  by  other  persons  on  his  behalf,  p[oylpent.  (c) 
before,  during,  at  and  after  the  said  election,  guilty  of  giving 

and  procuring  and  agreeing  to  give  and  procure,  and  of 
offering  and  promising,  and  of  promising  to  procure,  and 
to  endeavour  to  procure  offices,  places  and  employment  to  and 
for  other  persons  in  order  to  induce  such  voters  to  vote  or 
refrain  from  voting  at  the  said  election,  and  of  corruptly 
doing  the  said  acts  and  each  of  them  on  account  of  such 
voters  having  voted  or  refrained  from  voting  at  the  said 
election. 

6.  And  your  petitioner  says  that  the  said  respondent  was,  Making  gifts, 

(SLC       to  'DrO- 

by  himself,  by  his  agents  and  by  other  persons  on  his  behalf  cure  return, 
before,  during,  at  and  after  the  said  election,  guilty  of  mak-  &c.  (d) 
ing  gifts,  loans,  offers,  promises,  procurements  and  agree- 
ments as  aforesaid  to  and  for  divers  persons  in  order  to  induce 
the  said  persons  to  procure  and  to  endeavour  to  procure  the  re- 
turn of  the  said  respondent  and  of  other  persons  to  serve  in 
the  House  of  Commons,  and  to  procure  and  to  endeavour  to 
procure  the  votes  of  voters  at  the  said  election. 

7.  And  your  petitioner  says  that  the  said  respondent  was.  Procuring  re- 

.  turn  in  con- 

by  himself,  by  his  agents  and  by  other  persons  on  his  behalf  sequence  of 
before,  during,  at  and  after  the  said  election,  upon  or  in  &ifts,  &c.  (e) 
consequence  of  such  gifts,  loans,  offers,  promises,  procure- 
ments and  agreements  aforesaid,  guilty  of  procuring  and  of 
cnoaging  and  promising  and  endeavouring  to  procure  the 
return  of  the  said  respondent  to  serve  in  the  House  of  Com- 
mons and  the  vote  of  voters  at  the  said  election. 

8.  And  your  petitioner  says  that  the  said  respondent  was,  Advancing 
by  himself,  by  his  agents  and  by  other  persons  on  his  behalf  ™ed^j^*^°  ^^ 
before,  during,  at  and  after  the  said  election  guilty  of  advanc-  bribery.  (/) 
ing  and  of  paying,  and  of  causing  to  be  paid  money  to  and  to 

the  use  of  other  persons,  with  the  intent  that  such  money  or 
part  thereof  should  be  expended  in  bribery  and  corrupt  prac- 

(c)  See  R.  S.  C.  c.  8,  s.  84  (6). 

(d)  See  R.  S.  C.  c.  8,  s.  84  (c). 

(e)  See  R.  S.  C.  c.  8.  s.  84  (d) . 

(f)  See  R.  S.  C.  c.  8.  s.  84  (e). 
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Receiving 
money,  &c.,  to 
induce  persons 
to  vote,  &c.  (a) 


Or  for  having 
induced  per- 
sons to  vote. 
ib) 


Procuring 
offices,  &c.,  to 
become  or  re- 
frain from  be- 
coming a 
candidate. 


Treating, 
(c) 


Accessory  to 
treating,  &c. 
(b) 


tices  at  the  said  election,  and  of  knowingly  paying  and  caus- 
ing to  be  paid,  money  to  persons  in  discharge,  and  repayment 
of  moneys  wholly  or  in  part  expended  in  bribery  and  corrupt 
practices  at  the  said  election,  whereby  the  said  respondent  wa& 
and  is  incapacitated  from  serving  in  Parliament  for  the  said 
electoral  district,  and  the  said  election  and  return  of  the  said 
respondent  were  and  are  wholly  null  and  void. 

9.  And  your  petitioner  says  that  the  said  respondent  was, 
by  his  agents  and  by  other  persons  on  his  behalf,  before  and 
during  the  said  election,  guilty  of  receiving,  agreeing  and 
contracting  for  money,  gifts,  loans,  valuable  considerations, 
oflBces,  places  and  employment  for  themselves,  and  for  other 
persons  for  voting  and  for  agreeing  to  vote  and  for  refrain- 
ing and  agreeing  to  refrain  from  voting  at  the  said  election. 

10.  And  your  petitioner  says  that  the  said  respondent 
was,  by  himself,  by  his  agents,  and  by  other  persons  on  hi& 
behalf,  after  the  said  election,  guilty  of  receiving  money  and 
valuable  considerations  for  having  induced  other  persons  to 
vote  and  refrain  from  voting,  at  the  said  election. 

11.  And  your  petitioner  says  that  the  said  respondent 
was,  by  himself,  by  his  agents  and  by  other  persons  on  his 
behalf,  before,  during,  at  and  after  the  said  election,  guilty  of 
giving  and  procuring  offices,  places  and  employments,  and  of 
agreeing  to  give  and  procure,  and  of  offering  and  promising 
to  procure,  and  of  endeavouring  to  procure,  offices,  places  and 
employments  for  persons  to  induce  a  person  or  persons  to 
allow  himself  or  themselves  to  be  nominated  as  a  candidate 
or  candidates,  and  to  refrain  from  becoming  a  candidate, 
and  to  withdraw  after  becoming  a  candidate  at  the  said 
election. 

12.  And  your  petitioner  says  that  the  said  respondent  was 
by  himself,  by  his  agents  and  by  other  persons  on  his  behalf, 
before,  during,  at  and  after  the  said  election,  guilty  of  pro- 
viding and  furnishing  drink  and  other  refreshment  at  the 
expense  of  the  said  respondent  to  electors  during  the  said 
election,  and  of  paying  for,  procuring  and  engaging  to  pay 
for  such  drink  and  other  refreshment. 

13.  And  your  petitioner  says  that  the  said  respondent  was 
by  himself,  by  his  agents  and  by  other  persons  on  his  behalf, 
hefore,  during,  at  and  after  the  said  election,  guilty  of  cor- 
ruptly giving  and  providing  and  causing  to  be  given  and 

(a)  See  R.  S.  C.  c.  8,  s.  85  (a). 
(6)  See  R.  S.  C.  c.  8,  s.  85  (B). 
(c)  See  R.  S.  C.  c.  8.  s.  86. 


"  THE   DOMINION   CONTROVERTED   ELECTIONS   ACT."  939 

provided,  and  being  accessory  to  the  giving  and  the  providing 
and  of  paying  wholly  and  in  part  expenses  incurred  for  meat, 
drink,  refreshment  and  provision  to  and  for  persons  in  order 
to  be  elected  and  for  being  elected,  and  for  the  purpose  of 
corruptly  influencing  such  persons  and  others  to  give  or  to 
refrain  from  giving  their  votes  at  said  election,  and  of  giving 
and  of  causing  to  be  given  to  voters  on  the  nomination  day 
and  on  polling  day,  on  account  of  such  voters  having  voted 
and  of  being  about  to  vote,  meat,  drink  and  refreshment  and 
money  and  tickets  to  enable  such  voters  to  procure  refresh- 
ments. 

14.  And  your  petitioner  says  that  the  said  respondent  was,  Undue  in- 
by  himself,  by  his  agents,  and  by  other  persons  on  his  behalf,  "®°°®-  v< ) 
before,  during,  at  and  after  the  said  election  guilty  of  intim- 
idation and  of  intimidating  and  endeavouring  to  intimidate 
persons  entitled  to  vote  at  the  said  election  to  induce  or  com- 
pel such  persons  to  vote  and  to  refrain  from  voting  at  the  said 
election,  and  on  account  of  such  persons  having  voted  or 
refrained  from  voting  at  the  said  election. 

15.  And  your  petitioner  says  that  the  said  respondent  was,  hicies^&c'  (e) 
by  himself,  by  his  agents  and  by  other  persons  on  his  behalf, 

before,  during,  at  and  after  the  said  election,  guilty  of  hiring 
and  promising  to  pay  and  paying  for  horses,  teams,  car- 
riages, cabs  and  other  vehicles  to  convey  voters  to  and  from 
the  polls  and  to  and  from  the  neighbourhood  thereof  at  the 
said  election,  and  also  of  the  payment  of  the  travelling  and 
other  expenses  of  voters  in  going  to  and  returning  from  the 
said  election. 

16.  And  your  petitioner  says  that  the  said  respondent  did.  Contributing 
by  himself  and  by  his  agents  and  by  other  persons  on  his  corrupt  prac- 
behalf,  before,  during  and  at  the  said  election,  contribute  to,  tices. 
form  and  raise  a  central  or  general  fund  for  the  purpose, 

among  other  things,  of  paying  the  travelling  and  other  ex- 
penses of  persons  entitled  to  vote  at  the  said  election,  and 
for  the  purposes  of  purchasing  railway  and  other  tickets 
to  be  used  in  conveying  such  voters  to  or  from  the  polls  at 
the  said  election,  and  that  such  fund  being  so  formed  as 
aforesaid,  the  said  respondent  did,  by  himself,  by  his  agents, 
and  by  other  persons  on  his  behalf,  before,  during,  and  at 
the  said  election,  forward  money  and  tickets  from  said  cen- 
tral or  general  fund  to  such  voters  or  to  others  on  their 
behalf,  for  the  purpose  of  thereby  and  therewith  paying  and 

((f)  See  3  Ed.  vii.  c.  19  (D.). 
(e)  See  R.  S.  C.  c.  8.  s.  88. 
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Subornation 
■  of  persona- 
tion .    (b) 


satisfying  the  travelling  expenses  of  such  voters  in  travelling 
to  and  from  said  election,  and  from  places  both  inside  and 
outside  of  said  electoral  district,  and  such  money  and  tickets 
were  used  for  the  purposes  aforesaid  and  otherwise. 

17.  And  your  petitioner  says  that  the  said  respondent  was, 
by  himself,  by  his  agents,  and  by  other  persons  on  his  behalf, 
before,  during,  at  and  after  the  said  election  guilty  of  the 
offence  of  personation  at  the  said  election  and  of  corruptly 
aiding,  abetting,  counselling,  procuring  and  compelling  the 
commission  at  the  said  election  of  the  offence  of  personation 
and  of  compelling  and  inducing  and  endeavouring  to  induce 
persons  to  personate  voters  and  to  take  false  oaths  in  matters 
wherein  oaths  are  required  under  "  The  Dominion  Elections 
Act." 

18.  And  lyour  petitioner  says  that  the  said  respondent 
was,  by  himself,  by  his  agents,  and  by  other  persons  on  his 
behalf,  before,  during,  and  at  the  said  election,  guilty  of  vot- 
ing and  of  inducing  and  procuring  persons  to  vote  at  the  said 
election,  knowing  that  such  persons  were  not  entitled  to  vote 
thereat. 

Employing  ^9    ^nd  your  petitioner  says  that  the  said  respondent 

have  been°  before  and  during  the  said  election  personally  engaged  divers 
guilty  of  cor-  persons  at  the  said  election  as  canvassers  and  agents  in  rela- 
rup  prac  ices.  ^^^^  ^^  ^-^^  ^^^^  election,  knowing  that  such  persons  so  en- 
gaged had  within  eight  years  previous  to  such  engagement 
been  found  guilty  of  corrupt  practices  by  competent  legal 
tribunals  and  by  the  reports  of  Judges  for  the  trial  of  elec- 
tion petitions. 

20.  And  your  petitioner  says  that  the  said  respondent  was 
by  himself,  by  his  agents  and  by  other  persons  on  his  behalf, 
before,  during,  at  and  after  the  said  election,  guilty  of  corrupt 
practices,  as  defined  by  section  120  and  other  sections  of 
"  The  Dominion  Elections  Act "  and  other  Acts  of  the  Par- 
liament of  Canada,  and  as  known  to  the  common  law  of  Par- 
liament, and  as  the  term  ''  corrupt  practices  "  is  interpreted 
in  the  interpretation  clause  of  "  The  Dominion  Controverted 
Elections  Act." 

21.  By  reason  of  the  matters  aforesaid  the  eaid  respondent 
was  and  is  incapacitated  from  serving  in  the  Parliament  of 
Canada  for  the  said  electoral  district,  and  the  said  election 

(a)  See  R.  S.  O.  c.  8,  s.  89. 

(h)  See  R.  S.  C.  c.  8,  s.  90. 

(c)  See  R.  S.  C.  c.  8.  s.  94. 

(d)  See  R.  S.  C.  c.  8,  s.  91. 


Corrupt 
practices. 


(d) 
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and  the  return  of  the  said  respondent  were  and  are  wholly 
null  and  void. 

22,  And  your  petitioner  says  that  corrupt  practices,  as  de- 
fined by  "  The  Dominion  Elections  Act,"  and  by  other  Acts 
of  the  Parliament  of  Canada,  and  as  known  to  the  common 
law  of  Parliament,  and  as  the  term  ''  corrupt  practices  "  is 
interpreted  in  the  interpretation  clause  of  "  The  Dominion 
Controverted  Elections  Act,"  were  committed  by  the  agents 
of  the  said  respondent  and  by  other  persons  on  his  behalf, 
before,  during,  at  and  after  the  said  election  by  and  with 
the  actual  knowledge  and  consent  of  the  said  respondent, 
whereby  and  in  consequence  whereof  the  said  respondent  was 
and  is  disqualified,  and  was  and  is  incapable  of  being  elected 
or  sitting  in  the  said  House  of  Commons,  and  of  voting 
at  any  election  of  a  member  of  the  said  House  of  Commons, 
and  of  holding  any  office  in  the  nomination  of  the  Crown 
or  of  the  Governor-General  in  Canada. 

23.  And  your  petitioner  says  that  the  said  respondent  was 
before,  during,  at  and  after  the  said  election  by  himself  per- 
sonally guilty  of  corrupt  practices  as  defined  by  "  The  Dom- 
inion Elections  Act "  and  other  Acts  of  the  Parliament  of 
Canada  and  as  known  to  the  common  law  of  Parliament,  and 
as  the  term*"  corrupt  practices"  is  interpreted  in  the  inter- 
pretation clause  of  "  The  Dominion  Controverted  Elections 
Act,"  whereby  and  in  consequence  whereof  the  said  respond- 
ent was  and  is  disqualified  and  was  and  is  incapable  of  being 
elected  to  or  sitting  in  the  said  House  of  Commons  and  of 
holding  any  office  in  the  nomination  of  the  Crown  or  of  the 
Governor-General  in  Canada. 

Wherefore  your  petitioner  prays: 

1.  That  it  may  be  determined  that  the  said  re- 
spondent was  not  duly  elected  or  returned  and  that 
the  said  election  was  void. 

2.  That  it  may  be  declared  and  found  that  the  said 
respondent  was  and  is  guilty  of  the  said  several  cor- 
rupt and  illegal  acts  and  practices  hereinbefore  charged 
as  having  been  committed  before,  during,  at  and  after 
the  said  election  by  himself  and  by  his  agents  and 
other  persons  on  his  behalf,  bv  and  with  the  actual 
knowledge  and  consent  of  the  said  respondent. 

3.  That  in  consequence  thereof  the  said  respondent 
may  be  adjudged  disqualified  and  incapable  of  being 
elected  to  or  sitting  in  the  House  of  Commons  afore- 
said, or  of  voting  at  an  election  of  a  member  of  that 
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House,  and  of  holding  any  office  in  the  nomination  of 
the  Crown,  or  of  the  Governor-General  in  Canada. 
And  your  petitioner  will  ever  pray,  &c. 

._„.  .  Indorsement. 

1551 

Indorsement  rpj^jg  petition  is  presented  by  of  the  of 

in  the  of  ,  solicitor  for  the 

petitioner. 


of  agent. 


1552 

Appointment  In  the  High  Court  of  Justice. 

The  Dominion  Controverted  Elections  Act. 

Election  of  a  member  for  the  House  of  Commons  {&c.,  as 
in  A^o.  1550). 

A.B.,  petitioner. 

and 
CD.,  respondent. 

I,  the  above  named  petitioner,  do  hereby  appoint 

of  ,  solicitor,  to  act  as  my  agent 

in  this  matter ;  and  all  notices  addressed  to  me  herein  may  be 

left  with  or  at  the  address  of  the  said  solicitor  at  his  office, 

No.  street  in  the  said  of  , 

Dated  this  day  of  December,  19 

{Signature.) 


{Title  of  matter:  see  No.  1558.) 
1553 

Notice  of  Take  notice  that  on  this  day  of  ,  A.D.  19     ,  a 

presen  a  ion.   pg^j^JQ-^  ^^g  presented  unto  the  Court  and  filed  and  delivered 
in  the  office  of  the  Registrar  of  the  High  Court  of  Justice 
for  Ontario,  at  Osgoode  Hall,  in  the  City  of  Toronto,  by 
a  true  copy  of  which  said  petition  is  hereto  annexed. 

And  further  take  notice  that  at  the  time  of  the  presenta- 
tion of  the  said  petition  security,  as  required  by  "  The  Dom- 
inion Controverted  Elections  Act,"  was  given  on  behalf  of 
the  petitioner  by  depositing  the  sum  of  $1,000  with  the  Re- 
gistrar, a  copy  of  whose  receipt  therefor  is  hereto  annexed. 

Dated  this  day  of  ,  A.D.  19     . 

Yours,  &c., 
{Signature). 
Solicitors  for  the  petitioner. 
To 

The  above  named  respondent. 
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(Title  of  matter:  see  No.  1553.) 

1554 

Received  from  the  petitioner  herein  the  sum  of  ^.®^^JP*  °^ 

$1,000  as  security  for  the  payment  of  all  costs,  charges  and  security, 
expenses  that  may  become  payable  by  the  petitioner  herein 
pursuant  to  the  provisions  of  "  The  Dominion  Controverted  • 
Elections  Act." 

Dated  at  Osgoode  Hall,  in  the  City  of  Toronto,  this 
day  of  A.D.  19     . 


(Title  of  matter:  see  No.  1553.)  «--..„ 

^  '  ^  1555 

I,  of  the  in  the  make  oath  and  verifying  peti- 

Say  :  tiun .     (a) 

1.  That  I  am  the  petitioner,  named  in  the  petition  hereto 
attached. 

3,  That  I  have  good  reason  to  believe  and  do  verily  be- 
lieve "that  the  several  allegations  contained  in  the  said  peti- 
tion are  true. 

Sworn  before  me  at  the  \ 

in  the  County 
of  this 

day  of 

A.D.  19     . 

A  commissioner,  &c. 
(a)  See  54-55  V.  c.  20,  s.  3  (D.). 


CHAPTER  XXXII. 

CONTKOVEETED  MUNICIPAL  ELECTIONS. 
1556 

S'by  a  reia^  ^^  ^^^  ^igh  Couit  of  Justice,  or  In  the  County  Court  of  the 
tor.    (a)  County  of 

The  King  upon  the  relation  of  A.B. 
against 
CD. 

Take  notice  that  by  leave  of  [the  Honourable  Mr.  Justice 
or  the  Master  in  Chambers — or  His  Honour  E.F.j  Es- 
quire, Judge  of  the  County  Court  of  ] ,  a  motion  will  be 
made  [before  the  presiding  Judge  (or  as  the  case  may  be)  in 
Chambers  at  on  the  day  of  or  on  the  eighth 
day  after  service  hereof  on  you  excluding  the  day  of  service 
(a)]  at  o'clock  in  the  forenoon,  or  as  soon  thereafter  as 
the  motion  can  be  heard  on  behalf  of  the  above  named  A.B. 
(setting  out  his  name  in  full,  occupation,  place  of  residence) 
who  has  an  interest  in  the  election  as  candidate  \or  voter] 
thereat  [as  the  case  may  he),  for  an  order  declaring  that 
,  of  {here  inserting  the  names  and  additions 
of  all,  if  more  than  one  person),  has  \^or  have]  not  been  duly 
elected,  and  has  [or  have]  unjustly  usurped  and  still  does 
\or  do]  usurp  the  office  of  ,  in  the  Town  of  [or 
Township  of  ,  as  the  case  may  he'],  in  the  County  [or 
United  Counties]  of  ,  imder  the  pretence  of  an  election 
held  on  ,  at  ,  in  the  said  County  [or  United  Counties] 
[or  for  an  order  setting  aside  and  declaring  invalid  and  void 
the  election  or  pretence  of  an  election  held,  &c.,  under  which 
the  above  named  defendant  unjustly  has  usurped  and  still 
does  usurp  the  office  of  ]  [and  {when  it  is  claimed  that 
the  relator,  or  the  relator  and  another,  and  others  ought  to 
have  heen  returned)  that  (here  name  the  party  or  parties  so 
entitled)  was  [or  were]  duly  elected  thereto,  and  ought  to 
have  been  returned  at  such  election,  and  should  now  be  ad- 
mitted thereto]  upon  the  following  amongst  other  grounds, 
that  is  to  say : 

First — That  {for  example)  the  said  election  was  not  con- 
ducted according  to  law,  in  this,  that,  &c. 

(a)    See  Mun.  Act,  3  Ed.  vii.  c.  19,  s.  221. 


CONTROVERTED   MUNICIPAL   ELECTIONS.  945 

Second — That  the  said  was  not  duly  or  legally 

elected  or  returned,  in  this,  that,  &c. 

Third— That,  &c. 

And  upon  the  grounds  disclosed  in  the  affidavits  and 
papers  filed. 

Or  for  such  other  order  as  may  seem  just  and  as  the 
nature  of  the  case  may  require. 

And  take  notice,  &c.,  as  in  No.  403,  or  where  the  rcMor 
intends  to  rely  on  viv^  voce  evidence  add  some  such  clause  as 
the  following: 

And  take  notice  that  upon  such  motion  the  relator  pro- 
poses to  take  viva  voce  the  evidence  of  the  following  persons 
(naming  them)    (b). 

(Signed) 

Kelator. 
or  solicitor  for  the  relator. 

Note. — Where  the  intention  of  the  relator  is  to  impeach 
the  election  as  teing  altogether  void,  since,  in  that  event,  the 
office  cannot  he  claimed  for  any  other  or  others,  the  portion 
of  the  above  and  succeeding  forms  relating  thereto  should  he 
omitted. 


(Title,  &c.,  as  in  No.  1556.) 

1557 

1,  A.B.,  oi  the  of  ,  in  the  County  of  '^Sto7'*°* 

(addition)  make  oath  and  say : 

1,  I  am  the  relator  above  named,  and  my  name,  occupation, 
place  of  residence,  and  the  interest  which  I  have  in  the 
election  referred  to  in  the  notice  of  motion  now  shewn  to  me 
marked  A.  are  truly  set  forth  in  the  said  notice  of  motion. 

2.  I  believe  the  several  grounds  which  are  set  forth  in  the 
said  notice  of  motion  against  the  validity  of  the  election  there- 
in mentioned  are  well  founded. 

Sworn,  &c. 

(6)  See  3  Ed.  vii.  c.  19.  s.  222.  AflSdavit  evidence  jnay  be 
supported  at  the  trial  by  vivd  voce  evidence,  although  not  mentioned 
in  the  notice  of  motion:  Rex  ex  rel.  Ivison  v.  Irwin,  4  O.  L.  R.  192. 

F— 60 
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(Title,  &c.,  as  in  No.  1556.) 
155S 
Another  form.       I  A.B.  of  (residence),  (addition)  make  oath  and 

sajy  as  follows: 

1.  I  am  the  above  named  relator. 

3.  I  was  [shew  relator's  right  to  he  relator,  e.g.  a  can- 
didate at  the  election  of  [councillors]  held  on  the  day 
of  in  the  municipality  of  the  or  my  name  is  on 
the  list  of  voters  entitled  to  vote  at  the  election  for  [coun- 
cillors] held  on  the  day  of  in  the  municipality  of 
and  I  was  legally  entitled  to  vote  at  such  election  and  I  duly 
voted  [or  tendered  my  vote]  at  the  said  election.] 

3.  was  declared  by  the  returning  officer  to  be 
duly  elected  [councillor]  at  the  said  election. 

4.  To  the  best  of  my  knowledge  and  belief  the  election 
of  the  said  is  void  and  the  said  unduly  usurps  the 
office  of  [councillor]  under  the  pretence  of  the  said  election. 

5.  My  grounds  for  believing  the  said  election  is  void  are 

(1)  Because  [the  same  was  not  conducted  according  to 

law  in  that,  &c.,  set  out  defects] ;  and 

(2)  Because  the  said  was  not  duly  or  legally 

elected  or  returned  because  [state  reason,  e.g.,  he 
was  not  legally  qualified  to  be  a  candidate  for  the 
said  office  of  by  reason  of  (state  ground 

of  disqualification). 

(3)  And  also  because,  &c.,  set  out  any  other  grounds  there 

may  he  for  voiding  the  election. 

6.  The  notice  of  motion  I  desire  to  be  permitted  to  serve 
in  this  matter  is  now  shewn  to  me  and  marked  A. 

Sworn,  &c. 


1559 


(Title,  &c.:  seeNo.  1556.) 

(Date.) 

Fiat  for  ser-  TJpon  reading  the  notice  of  motion  proposed  to  be  served 

ormotion.*"(a)  by  A.B.  of  ,  of         ,  in  the  County  of         ,  on  CD.  of 

,  for  an  order  setting  aside  the  election  of  said  CD.  as 

[and  (if  so)  declaring  that  the  said  (relator  or  other 

person  named)  was  [or  were]  duly  elected,  and  ought  to  have 

(o)    See  3  Ed.  vii.  c.  19.  s.  220   (1). 
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been  returned  to  the  said  oflfice],  and  upon  reading  the  affida- 
vits filed  in  support  of  the  said  notice  of  motion,  I  do  order 
that  the  said  A.B.  upon  filing  a  sufficient  recognizance  pur- 
suant to  the  statute  in  that  behalf  be  at  liberty  to  serve  the 
said  notice  of  motion  upon  the  said  CD. 


(Title,  &c.,  as  in  No.  1556.)  1360 

Ontario :  \  Recognizance. 

County  (or  United  Counties)  of  [ 
'  To  wit : 


Be  it  remembered,  that  on  the  day  of  ,  in  thq, 

year  of  our  Lord  one  thousand  eight  hundred  and  , 

before  me,  ,  of  (&),  Chief  Justice  of,  &c., 

[or  senior  Judge  of  the  County  Court  of  the  County  of  , 

a  Justice,  or  a  Commissioner  for  taking  bail  in  His  Majesty's 
High  Court  of  Justice  for  Ontario],  cometh  {name  and 
occupation  of  the  relator  and  of  each  surety),  of  ,  and 

,  of  ,  and  acknowledge  themselves  severally  and 

respectively  to  owe  to  our  sovereign  lord  the  King,  as  follows, 
that  is  to  say,  the  said  (relator),  the  sum  of  two  hundred 
dollars,  and  the  said  (sureties)  the  sum  of  one  hundred 
dollars  each,  upon  condition  that  if  the  said  (relator)  do  pro- 
secute with  effect,  the  notice  of  motion  in  the  nature  of  a 
quo  warranto  to  be  served  pursuant  to  a  fiat  to  be  made  at  the 
instance  and  upon  the  relation  of  the  said  (relator),  against 
the  said  (respondent  or  respondents)  for  an  order  declaring 
that  he  [or  they]  the  said  hath  not  been  duly  elected  to  the 
office  of  (here  state  the  office  claimed)  and  removing  the  said 

therefrom,  &c.,  &c.,  as  in  the  notice)  [and  (ivhere  so 
claimed  by  the  relator)  declaring  that  he  the  said  relator  (or 
the  party  or  parties  entitled)  were  duly  elected,  and  should  be 
admitted  to  the  said  office]  ;  and  if  the  said  (relator)  do  pay 
to  the  said  (respondents)  all  such  costs  as  may  be  adjudged 
and  awarded  to  the  said  (respondents)  against  the  (relator), 
then  this  recognizance  to  be  void,  otherwise  to  remain  in  full 
force. 

Taken  and  acknowledged  the  day  and    | 
year  first  above  mentioned.  V 

Before  me,  j 

(Signature  of  Judge  or  Commissioner.)  (c) 

(6)  See  3  Ed.  vii.  c.  19,  s.  220   (2).  ' 

(c)  See  Reg.  ex  rel.  Mangan  v.  Fleming,  14  P.  R.  458. 
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{To  he  indorsed  on  the  recognizance  and  upon  the  fiat 
allowing  the  service  of  the  notice  of  motion.)  (a) 

"  Eecogni/ance  allowed." 

Signature  or  initials  of  Judge. 


1561 


{Title,  &c.,  as  in  No.  1556.) 


^stffTcatiou  "'"'  ^•^•'  0^'  ^*^v  0^6  of  t^6  sureties  in  the  recognizance 

hereto  annexed,  make  oath  and  say  as  follows: 

1.  I  am  a  freeholder  [or  householder,  as  the  case  may  &e], 
residing  at,  &c. 

2.  I  am  worth  property  to  the  amount  of  one  hundred  dol- 
lars over  and  above  what  will  pay  all  my  just  debts  [if  bail 
in  any  other  action  add  and  for  every  other  sum  for  which 
I  am  now  bail] . 

3.  I  am  not  bail  in  any  other  action  or  proceeding  [if  so, 
except  for  E.F.  at  the  suit  of  O.H.  in  the  Court  of,  &c., 
in  the  sum  of,  &c.,  setting  out  all  cases  in  which  the  deponent 
is  baill. 

4.  And  I,  CD.,  also  one  of  the  sureties  in  the  recognizance 
hereunto  annexed,  make  oath  and  say  as  follows : 

5.  I  am  a  freeholder,  &c.  {proceed  as  above). 


Sworn  by  the  above  named  deponents, 
A.B.  and  CD.,  severally,  before  me,  at 
the        of        ,  this        day  of        , 
A.D.  19       . 

{Signature  of  Commissioner), 

A  Commissioner,  &c. 


{Signatures  of 
deponents.) 
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{Title,  &c.,  as  in  No.  1556.) 


service!^ ^^  I,        of  in  the         {addition),  make  oath  and  say: 

1.  That  I  did  on  the  day  of  last   [or  instant 

as  the  case  may  he] ,  personally  serve  the  above  named  def end- 

(a)  See  3  Ed.  vii.  c.  19.  s.  220  (3). 
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ant  [or  defendants],  with  the  annexed  notice  of  motion  by 
delivering  to  him  [or  each  of  them]  a  true  copy  thereof. 

Sworn  before  me  at  the         of  ,in  |   ,„•       f  r    of 

the  County  of  this  day  of  r      j  ^  \ 

A.D.  19    .  J      ^^P^^^^^-) 

(Signature  of  Commissioner). 
A  Commissioner,  &c. 


156S 

1,  A.B.,  do  hereby  disclaim  all  right  to  the  office  of  town-  ^f^e'^tice 
ship  Councillor,  (or  as  the  case  may  te)  for  the  Township  of  served.    (6) 
(or  as  the  case  may  he)  and  all  defence  of  any  right  I  may 
have  to  the  same. 

Dated  this,  &c. 

(Signature  of  person  disclaiming.) 

To  the  clerk  of  the  corporation  of 


(Title,  &c.,  as  in  No.  1556.) 

1564 

I,  CD.,  upon  whom  a  notice  of  motion  in  the  nature  of  a  disclaimer 

J     T         -i.  jjxi-  £  i-     1--        after  notice 

quo  warranto  has  been  served  lor  the  purpose  of  contesting  served,     (c) 
my  right  to  the  office  of  Township  Councillor  (or  as  the  case 
may  le)  for  the  Township  of  ,  in  the  County  of  , 

(or  as  the  case  may  he),  do  hereby  disclaim  the  said  office 
and  all  defence  of  any  right  I  may  have  to  the  same. 

Dated  this  day  of  ,  &c. 

(Signature  of  person  disclaiming.) 

To  the  clerk  of  the  corporation  of 

//  the  proceedings  are  pending  in  the  High  Court  then  add, 
and  to  the  Clerk  in  Chambers  at  Osgoode  Hall,  Toronto. 

[Or  if  the  proceedings  are  pending  in  a  County  Court  then 
add,  and  to  the  Judge  of  the  County  Court  of  the  County  [or 
United  Counties  of  ]. 


(5)  See  3  Ed.   vii.  c.  19,  s.  240. 
(c)  See  3  Ed.  vii.  c.  19,  s.  238. 
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(Title,  &c.:  see  No.  1556.) 
1565  ^  ^ 

?/an'i88ue!^(a)       Upon  the  application  of  His  Majesty  the  King  upon  the 
relation  of  A.B.  to  set  aside  the  election  of  chosen  upon 

the  day  of  ,  to  be  for  the  Township  of 

{or  as  the  case  may  he),  in  the  County  of  ,  and  for  an 

order  declaring  that  he  the  said  A.B.,  [or  that  he  the  said  A.B. 
and  CD.,  &c.,  were,  or  that  CD.,  &c.,  was  duly  elected,  and 
ought  to  have  been  returned],  it  hath  become  material  to  as- 
certain whether  (here  state  concisely  the  issues  to  he  tried) ; 
and  that  the  truth  of  such  matters  as  aforesaid  should  be 
found  by  a  jury :  I  do,  therefore,  pursuant  to  "  The  Municipal 
Act"  order  that  an  issue  be  tried  between  the  said  relator  and 
the  said  CD.  before  the  Judge  of  the  County  Court  of  the 
County  of  and  a  jury  of  the  said  County,  and  that  the 

question  \or  questions]  to  be  tried  shall  be  whether  {here  state 
the  issues). 


1566 

Indorsement 
of  verdict 
thereon. 


1567 

Another 
form. 


Dated,  &c. 


I  certify  that  on  the  day  of  ,  before  me,  L.M., 

Judge  of  the  County  Court  of  the  County  [or  United  Coun- 
ties] of  ,  came  as  well  the  within  named  relator  as  the 
within  named  {the  other  party  or  parties)  by  their 
solicitors  {or  as  the  case  may  he),  and  the  jurors  of  the  jury, 
before  whom  the  said  issues  were  tried,  being  sworn  to  try 
the  matters  within  mentioned  on  their  oath,  said  that,  &c. 
{set  out  findings) . 


I  certify  that  the  issues  [or  issue]  within  mentioned 

were  [or  was]  tried  before  me  and  a  jury  of  the  County  of 

in  the  presence   of   counsel   for   the   within   named 

{relator)   and   [respondenf]   and  that  the  jury  found   [here 

state  finding^. 

Dated,  &c. 

{Signature  of  Judge.) 
Judge  of  the  County  Court  of  the  County  of 


{Title,  &c.,  as  in  No.  1556.) 
1568 

Judgment  in         Be  it  remembered,  that  on  the  day  of 

r«fator.°     ^   year  of  our  Lord  one  thousand  nine  hundred  and 


(o)  See  3  Ed.  vii.   c.  19,  s.  232  (2). 


,  in  the 
,  at 
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the  Judges'  Chambers  in  the  City  of  Toronto,  before  me,  , 
Chief  Justice  of  the  King's  Bench  [or  senior  Judge  of  the 
County  Court  of  the  County  of  ,  or  as  the  case  may 

he]  came  as  well  the  above  named  relator  , 

as  the  above  named  by  their  respec- 

tive solicitors,  [or  counsel]  and  upon  the  said  day  and 
upon  other  days  thereafter,  at  my  chambers  aforesaid, 
having  heard  and  read  the  notice  of  motion  and  proofs  of 
the  said  relator,  touching  and  concerning  the  usurpation  by 
him  alleged  against  the  said  of  the  office  of  ,  in  the  said 
notice  of  motion  mentioned  [and  (if  so)  the  election  of  {the 
party  or  parties  named)  thereto],  and  the  answers  and  proofs 
of  the  said  ;  and  having  heard  the  said  parties  by  their 

counsel  (or  as  the  case  may  he),  and  upon  due  consideration 
of  the  premises.    Now,  that  is  to  say,  this  day 

of  ,  19     ,  I  do  adjudge  and  determine  :* 

First — That  the  said  relator  had,  at  the  time  of  his  making 
his  aforesaid  complaint,  an  interest  in  the  election  to  the  said 
office  of  as  a 

Secondly — That  the  said  has  [or  have]  usurped 

and  does  [or  do]  still  usurp  the  said  offices  under  pretence 
of  an  election  thereto  holden  on  the  day  of  last 

at  the  said  of  and  that  the  election  aforesaid  of  the 

said  to  the  said  office  was  and  is  void  and  [if  so  that  the 

said  ,  before,  during  and  after  the  election  aforesaid, 

was  by  himself  and  by  other  persons,  his  agents,  and  by  other 
persons  on  his  behalf,  and  with  his  actual  knowledge  and 
consent,  guilty  of  bribery,  as  defined  by  the  jMunicipal  Act, 
in  respect  of  voters  who  voted  at  the  said  election  and  that 
by  reason  of  the  premises  the  said  hath  forfeited  his 

seat  as  of  the  said  of  in  virtue  of  the  election 

aforesaid]  [and  has  become,  and  he  is  hereby  declared  and 
adjudged  to  be,  henceforward  ineligible  as  a  candidate  at  any 
municipal  election  for  the  term  of  two  years  from  this  date.] 

Thirdly — That  the  relator  [or  the  said  (naming  the  party 
or  parties  whose  election  is  affirmed^  when  he  or  they  are  ad- 
judged to  he  entitled  to  the  said  office)]  was  [or  were]  elected 
thereto,  and  ought  to  have  been  returned,  and  is  [or  are]  en- 
titled in  law  to  be  received  into,  and  to  use,  exercise,  and  enjoy 
the  said  office. 

And  I  do  adjudge  and  determine  that  the  said  (respondent 
or  respondents)  do  not  in  any  manner  concern  himself  [or 
themselves]  in  or  about  the  said  office,  but  that  he  [or  they] 
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be  absolutely  forejudged  and  excluded  from  further  using  or 
exercising  the  same  under  pretence  of  the  said  election,  and 
that  he  be  and  he  is  hereby  removed  therefrom. 

2.  And  I  do  further  adjudge  and  determine  that  the  said 
(naming  the  relator  or  parties  whose  election  is  affirmed)  be 
[or  be  respectively]  forthwith  admitted,  received  and  sworn 
into  the  said  office  in  the  place  and  stead  of  the  said  , 

to  use,  exercise  and  enjoy  the  same  place. 

[Or,  where  the  judgment  is  that  no  other  person  was  duly 
elected. 

2.  And  I  do  further  adjudge  and  determine  that  the 
Council  of  the  municipal  corporation  of  the  of 

(or  the  Sheriff  of  the  County  of  ), 

do  forthwith  pursuant  to  "  The  Municipal  Act "  cause  to  be 
held  an  election  of  a  person  (or  persons)  in  the  place  and 
stead  of  the  said,  who  has  (or  have)  been  removed  as  afore- 
said and  that  the  person  (or  persons)  so  elected  be  forthwith 
admited,  received  and  sworn  into  the  said  office  to  use,  exercise 
and  enjoy  the  same.] 

3.  (//  ordered)  And  I  do  further  order,  adjudge,  and  de- 
termine, that  the  said  relator  do  recover  against  the  said 

,  his  costs  and  charges  by  him  in  and  about  the 
said  relation  and  the  prosecution  thereof  expended,  to  be 
taxed  (a). 

All  which  the  said  notice  of  motion  and  the  statements, 
answers,  and  proofs  of  the  said  relator  and  of  the  said  (re- 
spondents), and  all  other  things  had  before  me  touching  the 
same,  I  do  hereby  certify  and  deliver  into  the  said  Court, 
according  to  the  form  of  the  statute  in  such  case  made  and 
provided. 

(Signature  of  Judge.) 


(Proceed  as  in  the  foregoing  form  to  the*) 

Judgment  for  that  the  said  office  of  under  the  election  to  the 

defendant.       same  holden  on  the  day  of  ?  19     ,  be 

allowed  and  adjudged  to  the  said  (respondent)  and  that  the 
said  (respondent)  be  dismissed  and  discharged  of  and  from 
the  premises  above  charged  upon  him  [or  them]  ;  and  that  he 
[or  they]  the  said  (respondent  or  respondents)  do  recover 
against  the  said  relator  [or  their]  costs  by  him  [or  them] 
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respectively]  laid  out  and  expended  in  defending  himself  [or 
themselves  respectively]  in  this  behalf. 

All  which,  &c.,  as  in  No.  1568. 


(Title  and  formal  parts:  see  Nos.  1556,  1568,  and  No. 

902.) 

15'70 

1.  Upon  the  application  of  the  solicitor  for  the  relator,  the  Another  form, 
above  mentioned  A.B.,  in  the  presence  of  the  solicitor  [or 
counsel]  for  the  above  named  CD,,  and  upon  having  read 

the  notice  of  motion  and  the  [affidavits  of  ,  and 

the  depositions  of  and  ] ,  and  upon 

hearing  the  solicitors  [or  counsel]  aforesaid. 

2.  It  is  adjudged  and  determined  that  the  said  (relator) 
had  at  the  time  of  serving  the  notice  of  this  motion,  and  still 
has  an  interest  in  the  election  to  the  office  of  [Councillor]  of 
the  municipality  of 

3.  And  it  is  further  adjudged  that  the  said  CD.  has 
usurped  and  still  does  usurp  the  said  office. 

4.  [If  so  .-And  it  is  further  adjudged  that  the  said  (relator 
or  person)  was  duly  elected  to  the  said  office  and  ought  to  have 
been  returned,  and  is  entitled  by  law  to  be  received  into  and  to 
use,  exercise  and  enjoy  the  said  office.] 

5.  [//  so:  And  it  is  further  adjudged  that  the  defendant 
E.F.  was  guilty  of  misconduct  as  returning  officer  at  the  said 
election.] 

6.  And  it  is  further  adjudged  that  the  said  CD.  be  and  he 
is  hereby  restrained  from  in  any  manner,  using,  exercising  and 
enjoying,  the  said  office  and  he  is  hereby  forejudged  and  ex- 
cluded from  further  using,  exercising  or  enjoying  the  same 
under  pretence  of  the  said  election,  and  he  is  hereby  removed 
from  the  said  office. 

7.  [If  so:  And  it  is  further  adjudged  that  the  said  be 
forthwith  admitted,  received  and  sworn  into  the  said  office  in 
the  place  and  stead  of  the  said  CD.,  to  use,  exercise  and  en- 
joy the  same.] 

8.  [//  so:  And  it  is  further  adjudged  that  the  council  of 
the  municipal  corporation  of  [or  the  Sheriff  of  the 
County  of  ]  do  forthwith  pursuant  to  The  Muni- 
cipal Act  in  that  behalf  cause  to  be  held  an  election  of  a  per- 
son [or  persons]  in  the  place  and  stead  of  the  said  CD.,  &c.. 
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who  has  [or  have]  been  removed  as  aforesaid,  and  that  the 
person  [or  persons]  who  shall  be  then  elected  be  forthwith 
admitted,  received  and  sworn  into  the  said  office,  to  use,  exer- 
cise and  enjoy  the  same.] 

9.  [If  so:  And  it  is  further  adjudged  that  the  (respon- 
dent) do  pay  to  the  relator  his  costs  of  this  matter  forthwith 
after  taxation  thereof.] 


1571 

Order  on  an 
appeal  in  a 
contested 
municipal 
election,    (a) 


(Formal  parts:  see  No.  902.) 

(Style  of  matter  as  in  No.  1556.) 

The  motion  of  the  above  named  H.L.  by  way  of  appeal 
from  the  order  made  herein  by  [the  Master  in  Chambers]  on 
the  day  of  ,  19     ,  in  so  far  as  the  same  awards  the 

seat  in  question  to  the  relator,  and  for  an  order  directing  a 
new  election  coming  on  to  be  heard  before  me  A.B.,  a  Judge 
of  the  High  Court,  this  day  in  presence  of  counsel  for  the 
relator  and  respondent  and  upon  hearing  read  the  order  of 
[the  Master  in  Chambers]  and  the  affidavits  and  papers  filed 
upon  the  application  therefor,  and  upon  hearing  counsel 
aforesaid. 

2.  It  is  ordered  that  the  said  appeal  be  and  the  same  is 
hereby  allowed,  with  costs  to  be  paid  by  the  relator  to  the  re- 
spondent forthwith  after  taxation  thereof. 

3.  And  it  is  further  ordered  that  so  much  of  the  order  or 
judgment  of  [the  Master  in  Chambers]  as  doth  adjudge  and 
determine  that  the  relator  was  elected  to  the  office  of 

in  the  of  ,  at  the  election 

holden  on  the  day  of  j  19     ,  and 

day  of  ^  19     J  and  ought  to  have  been  returned  as  so 

elected,  and  is  entitled  in  law  to  be  received  into  and  to  use, 
exercise  and  enjoy  the  said  office,  and  that  the  said  relator  be 
admitted  to  the  said  office,  in  the  place  and  stead  of  the  said 
,  be  and  the  same  is  hereby  set  aside  and  vacated. 

4.  And  it  is  further  ordered,  adjudged  and  determined 
that  the  municipal  corporation  of  the  of  afore- 
said, and  any  returning  officer  or  other  person  or  persons  to 
whom  the  same  shall  of  right  belong,  do  pursuant  to  and 
according  to  the  statute  in  that  behalf  cause  an  election  to  be 
as  speedily  held  as  shall  be  lawful  for  the  election  to  the  said 


(o)  3  Ed.  vii.  c.  19,  s.  219  (3). 
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office  of  in  the  said  of  ,  of 

a  person  in  the  place  and  stead  of  the  said  who  has  been 

removed  from  the  said  office  by  the  said  order  of  [the  Master 
in  Chambers  J  and  that  the  person  or  persons  to  whom 
the  same  doth  of  right  belong  do  administer  to  the  person  who 
shall  be  so  elected  the  oath  in  that  behalf  by  law  directed,  and 
do  admit  or  cause  to  be  admitted  such  person  so  elected  into 
the  said  office  of  in  said  municipality. 
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Ontario.  fi. /«.  against 


Edward  the  Seventh,  &c.     {See  No.  1064.) 

To  the  Sheriff  of  the  County  [or  United  Counties]  of 

Greeting : 

We  command  you,  that  you  levy,  or  cause  to  be  levied,  of 
the  goods  and  chattels  of  CD.,  of  ,  the  sum  of  , 

which  hath  lately  been  adjudged  to  A.B.  of  ,  in  our 

High  Court  of  Justice,  at  Toronto,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided,  for  his  costs  by 
him  laid  out  and  expended  in  his  defence  upon  a  certain  mo- 
tion in  the  nature  of  a  quo  warranto,  made  unto  our  said  Court 
against  the  said  A.B.,  upon  the  relation  of  the  said  CD.,  for 
usurping  the  office  of  in  our  of  , 

in  your  County  [or  Counties] ;  [if  the  returning  officer  has 
teen  made  a  party,  add  here,  to  which  proceeding  JE.F.,  the 
returning  officer  at  the  election  of  the  said  A.B.  to  the  said 
office  was  made  a  party],  whereof  the  said  CD.  is  convicted, 
as  in  our  said  Court  appears  of  record;  and  that  you  have 
that  money  before  our  said  Court  at  Toronto,  immediately 
after  the  execution  thereof,  to  satisfy  the  said  A.B.  for  his 
costs  aforesaid,  and  have  you  then  there  this  writ. 

Witness,  &c. 

N.B. — When  the  returning  officer  has  teen  made  a  party, 
and  is  entitled  to  costs,  the  fieri  faoias  must  he  framed  accord- 
ingly. 


relator  for 

defendant's 

costs. 
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157»  QUASHING  MUNICIPAL  BY-LAWS. 

tioii  to  quash  In  the  High  Court  of  Justice. 

y-  aw,  a  ^^  ^^^  matter  of  By-law  Number  of  the  Muni- 


cipality of  the 
Between,  A.B., 


Applicant, 


and 
The  Municipal  Corporation  of  the  of  , 

Eespondents. 

Take  notice  that  a  motion  will  be  made  before  this  Court 
at  Osgoode  Hall,  Toronto,  on  the  day  of  , 

19  ,  at  the  hour  of  ten  o'clock  in  the  forenoon,  or  so  soon 
thereafter  as  the  motion  can  be  made  on  behalf  of  the  above 
named  applicant  A.B.,  of  the  of  (occupa- 

tion), for  an  order  that  By-law  Number  passed  on 

the  day  of  ?  19     ?  hy  the  municipal  coun- 

cil of  the  of  ,  and  entitled  "  A  By-law 

to  ,"  be  quashed,  with  costs  to  be  paid  by  the  said 

municipal  corporation,  on  the  following  amongst  other 
grounds : — 

1-2,  &c,  (Set  out  the  grounds  fully  in  separate  para- 
graphs.) 

And  take  notice  that  in  support  of  the  said  motion  will  be 
read  a  certified  copy  of  the  said  By-law,  the  affidavits  of 

filed  and  the  exhibits  therein  referred  to  [where  the 
security  is  given  hy  recognizance  add — and  the  recognizance 
(&)  of  the  said  A.B.,  and  "the  affidavits  of  Justification  annexed 
thereto],  [or,  where  money  is  paid  into  Court,  and  the  certifi- 
cate of  the  Accountant]. 

Dated  the  day  of  ,  19     . 

(Signed) 

Solicitor  for  the  appellant. 
To  the  municipal  corporation 
of  the  of 

(o)  Seven  clear  days'  notice  is  requisite:  3  Ed.  vii.  c.  19,  s. 
378  C2). 

(6)  As  to  the  recognizance:  see  3  Ed.  vii.  c.  19,  s.  378  (4)  ;  but 
see  s.  378o.  Security  mav  be  given  by  payment  of  $100.00  into 
Court:  3  Ed.  vii.  c.  19,  s.  378  (6). 
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(Title,  &c.:  see  No.  1573.) 

15T4 

I,  A.B.,  of  &c.,  make  oath  and  say  as  follows : —  Affidavit  in 

'  '  *'  support. 

1.  I  am  a  resident  in  and  a  ratepayer  of  the  (municipal- 
ity) aforesaid. 

3.  The  exhibit  now  produced  and  shewn  to  me  and  mark- 
ed Exhibit  "A"  to  this,  my  affidavit,  and  under  the  corporate 
seal  of  the  said  {municipality)  is  a  copy  of  the  above  men- 
tioned By-law  Number  of  the  said  certified 
under  the  hand  of  ,  clerk  of  the  said  , 
which  said  certified  copy  of  said  By-law  was  delivered  to  me 
as  such  by  the  said  clerk. 

3.  (Where  security  for  the  costs  of  the  application  is  ffiven 
hy  paying  money  into  Court,  it  will  he  convenient  to  mention 
the  fact  in  an  affidavit  to  he  filed  on  the  motion.) 


(Title,  &c.:  see  No.  1573.) 
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Province  of  Ontario,    ]   Be  it  remembered  that  on  the  Recognizance. 

County  of  \  of  in  the  year  of  Our  Lord 

To  Wit :—  I    19     ,  before  me, 

Judge  of  the  County  Court  of  the  County  of  ,  come  A.B. 

of  the  of  ,  in  the  said  County  (occupation) ,  CD.,  of  the 
same  place  (occupation) ,  and  E.F.,  of  the  same  place  (occupa- 
tion), and  acknowledge  themselves  severally  and  respectively 
to  owe  our  Sovereign  Lord  the  King  as  follows;  that  is  to 
say:  the  said  A.B.  the  sum  of  $50.00,  and  the  said  CD.  and 
E.F.  the  sum  of  $50.00  each  upon  condition  that  if  the  said 
A.B.  do  prosecute  with  effect  the  motion  to  quash  By-law 
Number  of  the  said   (municipality),  proceedings  to 

that  end  having  been  instituted  at  the  instance  of  the  said 
A.B.  against  the  said  municipal  corporation  of  ,  and  if 

the  said  A.B.  do  pay  to  the  said  municipal  corporation  any 
costs  which  may  be  adjudged  to  it  against  the  said  A.B.,  then 
this  recognizance  to  be  void,  otherwise  to  remain  in  full  force. 

Taken  and  acknowledged  the    "]  A.B. 

day  and  year  first  above  [  CD. 

mentioned,  before  me  j  B.F. 

Judge  of  the  County  of 


CHAPTEE  XXXIV. 


15T6 

Petition,  (a) 


PETITIONS  OF  EIGHT. 

Petition.     (Rule  922.) 

In  the  High  Court  of  Justice. 

To  the  King's  Most  Excellent  Majesty. 

The  humble  petition  of  A.B.  (stating  Christian  name  and 
surname)  of  ,  [by  his  solicitor,  E.F.,  of  ], 

sheweth   that   (stating   with    convenient    certainty  the  facts 
entitling  the  suppliant  to  relief) . 

Oonclusion. 

Your  suppliant  therefore  humbly  prays  that,  &c. 

The  suppliant  proposes  that  the  trial  of  his  petition  shall 
take  place  at  the  of 

Dated  the  day  of  ,  A.D. 

(Signed)  A.B. 

or  CD.,  Counsel  for  A.B. 
or  E.F.,  Solicitor  for  A.B. 

(Stating  the  usual  place  of  abode  of  the  suppliant,  and,  if  he 
has  a  solicitor,  the  place  of  business  of  such  solicitor.) 

Con.  Eules,  1888,  Form  203. 


Indorsement    Rule  924. 
1577 

Indorsement  The  suppliant  prays  for  a  plea  or  answer  on  behalf  of  His 

(^)  Majesty  within  twenty-eight  days  after  the  date  hereof,  or 

otherwise  that  the  petition  may  be  taken  as  confessed. 

Con.  Eules,  1888,  Form  204. 
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Notice  to 
appear,    (e) 


Notice  to  Appear.    Rule  925. 

To  A.B. 

■ ,  You  are  hereby  required  to  appear  to  the  within 
petition  in  His  Majesty's  High  Court  of  Justice  within  eight 

(c)  Con.  Rules,  1897,  Form  186. 
(6)  Con.  Rules,  1897,  Form  187. 
(c)  Con.  Rules,  1897,  Form  188. 
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days,  and  to  plead  or  answer  thereto  within  fourteen  days 
after  the  date  of  service  hereof. 

Take  notice,  that  if  you  fail  to  appear  or  plead  or  answer  in 
due  time,  the  said  petition  may,  as  against  you,  be  ordered  to 
be  taken  as  confessed. 

Dated,  &c. 

Con.  Rules,  1888,  Form  205. 


Appearance.     (Rule  926.) 
In  the  High  Court  of  Justice.  Appearance. 

Petition  of  Right. 

A.B.,  suppliant, 

V. 

The  King. 

CD.  appears  in  person,  or  E.F.,  solicitor  for  CD.,  appears 
for  him. 

{If  the  appearance  is  in  person,  the  address  of  the  party  ap- 
pearing to  he  given.) 

Entered  the  day  of  ,  19     . 

Con.  Rules,  1888,  Form  206. 


Certificate  of  Judgment  for  Petitioner.    Rule  935.  -  pr jd|^ 

To  the  Honourable  the  Treasurer  of  Ontario.  judgment!  "e) 

Petition  of  right  of  A.B.,  in  His  Majesty's  High  Court  of 
Justice  at  Toronto. 

I  hereby  certify  that  on  the  day  of  , 

A.D.     ,  it  was  by  the  said  Court  adjudged  \or  ordered]  that 
the  above  named  suppliant  was  entitled  to,  &c. 

Judge's  Signature. 

Con.  Rules,  1888,  Form  207. 

(d)  Con.  Rules,  1897,  Form  189. 

(e)  Con.  Rules,  1897,  Form  190. 
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QUASHING  SUMMARY  CONVICTIONS. 
1581 

vfctirg^^a?"  I^  the  High  Court  of  Justice. 

trate  of  motion 

for  writ  of  oer-  ThE  KiNG  V.  A.B. 

tiorari    to    re- 

maryconvic-  [III  the  matter  of  the  conviction  of  A.B.  for 

tion.  {describing  the  offence).^ 

Take  notice  that  a  motion  will  be  made  on  behalf  of  {in- 
sert name  and  residence  of  the  party  convicted)  before  the  pre- 
siding Judge  in  Chambers  at  Osgoode  Hall  in  the  City  of  To- 
ronto on  [Tuesdajy  or  Friday  the  day  of  ,  19 
{six  clear  days'  notice  is  necessary  {a)),  at  the  hour  of  10 
o'clock  in  the  forenoon,  or  so  soon  thereafter  as  the  motion 
can  be  heard,  for  an  order  that  a  writ  of  certiorari  do  issue 
to  remove  into  this  Court  the  information  and  complaint  of 
(insert  name  and  address  of  informant)  against  {name  of 
defendant)  tried  before  ,  Esq.,  Police  Magistrate 
{or  as  the  case  may  be)  for  the  on  the  day 
of  19  ,  together  with  the  information,  depositions, 
evidence  and  record  of  conviction  and  all  other  papers  and 
matters  in  connection  therewith,  and  process  thereunder  in 
order  to  bring  up  the  said  conviction  to  be  quashed  upon  the 
grounds  following  (set  out  in  paragraphs  the  several  grounds 
relied  upon). 

And  upon  other  grounds  appearing  on  the  face  of  the  said 
proceedings  and  from  the  affidavits  and  papers  filed. 

And  for  such  further  or  other  order  as  to  the  said  Judge 
may  seem  meet. 

And  take  notice  that  upon  and  in  support  of  such  applica- 
tion will  be  read  certified  copies  of  the  said  information,  de- 
positions and  conviction  and  the  affidavit  of 
verifying  same  and  the  affidavit  of  {proving  grounds  not 

(a)  R.  S.  O.  1897  c.  324,  s.  37. 
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apparent  from  the  copies,  such  as  interest  of  magistrate,  objec- 
tions not  noted  by  him,  &c.),  this  day  filed,  (a) 

Dated 

To  ,  Esq., 

the  above  named  magistrate.  (6) 


{Title,  &c.,  as  in  No.  1581.) 

(Formal  parts  as  in  No.  744.) 

1582 

1.  I  am  the  above  named  (defendant).  Affidavit  in 

support. 

2.  True  copies  of  the  information,  evidence,  adjudication 
and  conviction,  certified  as  such  by  the  [above  named] 
convicting  magistrate  [or  one  of  the  (above  named)  convict- 
ing magistrates]  are  annexed  together  and  now  shewn  to  me 
marked  Exhibit  "  A." 

3.  {If  the  application  is  ba^ed  upon  any  ground  not  ap- 
pearing on  the  face  of  the  proceedings,  the  special  facts  should 
be  here  stated^) 

4.  I  am  not  guilty  of  the  offence  charged. 


{Title,  <&c.:  see  No.  1581.) 

Take  notice  that  a  motion  is  intended  to  be  made  before  Notice  to  in- 
the  presiding  Judge  in  Chambers  at  Osgoode  Hall,  Toronto,  formant.  (c) 
on  the  day  of  19     ,  at  the  hour 

of  10  o'clock  in  the  forenoon,  or  so  soon  thereafter  as  the 
motion  can  be  made,  on  behalf  of  the  above  named  {defen- 
dant), for  an  order  for  the  issue  of  a  writ  of  certiorari  to 
remove  into  this  Court  the  record  of  the  conviction  of  the 
said  {defendant),  you  being  the  informant  therein,  for  that 
lie,  the  said  did  on  at  unlawfully 

{setting  out  the  charge). 

(a)  Not  only  the  affidavits,  but  the  copies  of  information,  &c., 
whether  marked  as  exhibits  or  not  must  be  filed  before  the  service 
of  the  notice. 

( 6 )  Service  upon  the  prosecutor  is  not  necessary  and  the  affidavit 
of  service  upon  the  magistrate  must  identify  him  as  the  person  who 
made  the  conviction  complained  of. 

(c)  This  is  not  a  necessary  notice,  but  may  be  given  as  suggested       ^ 
in  Reg.  v.  Westgate,  21  Ont.  621. 
F— 61 
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A  true  copy  of  the  notice  of  such  motion  is  hereto  an- 
nexed. 

And  further  take  notice  that  unless  the  said  conviction 
be  forthwith  abandoned  so  as  to  save  the  necessity  for  further 
application  to  the  Court  to  quash  the  same,  and  a  written 
consent  to  the  quashing  of  the  same  be  delivered  to  the  said 
{defendant)  or  to  his  solicitors,  the  costs  of  the  proceedings 
will  be  asked  against  you. 

Dated,  &c. 

Solicitors  for  the  said 


To 

.Esq., 

the  informant. 
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Order  for  a       J^  the  High  Court  of  Justice. 
writ  of  cer-  ® 

tiorari.  ^j^^  Honourable  \ 

Mr.  Justice  \       day  the  day  of  19     . 

In  Chambers,     j 

The  King  v.  A.B. 

Upon  the  application  of  ,  and  upon  reading  the 

affidavit  of  the  said  and  the  exhibits  thereto,  and 

the  notice  of  this  application  and  the  affidavit  of  service 
thereof,  and  the  aflfidavits  of  and  and  the 

exhibits  thereto,  now  filed : — 

It  is  ordered  that  a  writ  of  certiorari  do  issue  out  of  the 
High  Court  of  Justice,  directed  to  ,  Esquire, 

Police  Magistrate  [or,  one  of.  His  Majesty's  Justices  of  the 
Peace]  in  and  for  the  of  , 

and  to  the  Clerk  of  the  Peace  for  the  County  of  , 

to  remove  into  the  said  High  Court  of  Justice  all  and  singular 
the  information,  depositions,  evidence,  conviction  and  pro- 
ceedings had  and  taken  against  the  said  before 
the  said  as  such  Police  Magistrate  [or,  Justice 
of  the  Peace]  upon  the  information  and  complaint  of  , 
upon  a  charge  that  he,  the  said  ,  did  on  the  day  of 
19  ,  at  the  of  in  the  County 
of                      unlawfully  {insert  charge). 

{Signature  of  Cleric  of  Judge  in  Chambers.) 
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In  the  High  Court  of  Justice.  Siorlri. 

The  King  v.  A.B. 

Edward  VII.,  &c.  {see  No.  1064). 
To  ,  Greeting: 

We  being  willing,  for  certain  causes,  to  be  certified  of 
certain  conviction  and  proceedings  had  before  you  , 

Magistrate  in  and  for  the  of  (or  as  the 

case  may  he),  as  such  Magistrate  in  and  for  the  of 

against  the  said  A.B.  on  the  information  and 
complaint  of  CD. : 

command  you,  that  you  send  to  us,  in  our  High  Court  of  Jus- 
tice at  Toronto,  forthwith  on  the  receipt  hereof,  all  and  singu- 
lar the  information,  depositions,  evidence,  conviction,  orders 
and  proceedings  aforesaid,  with  all  things  touching  the  same, 
as  fully  and  entirely  as  they  remain  in  your  custody  or  keep  ■ 
ing,  by  whatsoever  names  the  parties  may  be  called  therein,  to- 
gether with  this  Writ,  that  we  may  further  cause  to  be  done 
thereupon  what  of  right  and  according  to  law  we  shall  see 
fit  to  be  done. 

Witness  the  Honourable  President  of  our  said 

Court,  at  Toronto,  this  day  of  in  the  year  of 

our  Lord  one  thousand  nine  hundred  and 

[Place  of  issue  in  the  margin  and  Indorsement  as  in  No. 
1064.) 


In  the  High  Court  of  Justice.  Re3o'gnizaiice. 

Province  of  Ontario,    ) 

County  of  -       The  King  v.  A.B. 

To  wit :  ) 

Be  it  remembered  that  on  the  day  of  , 

A.D.  19     ,  personally  came  before  me  , 

ono  of  His  Majesty's  Justices  of  the  Peace  in  and  for  the 
County  of  ,  A.B.,  of  the  of        in  the  County  of 

yeoman  (or  as  may  he  the  case),  CD.,  of  the  same  place 
[yeoman],  and  jEJ.F,,  of  the  same  place,  [yeoman],  and  ac- 
knowledged themselves  each  to  owe  to  our  Sovereign  Lord  the 
King  the  sum  of  $100  of  lawful  money  of  Canada,  to  be  levied 
upon  their  goods  and  chattels,  lands  and  tenements  to  His 
Majesty's  use  upon  condition  that  if  the  aforesaid  A.B.  shall 
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prosecute  with  effect  without  any  wilful  or  affected  delay  at 
his  own  proper  costs  and  charges  a  writ  of  certiorari  issued 
out  of  the  High  Court  of  Justice  for  Ontario,  to  remove  into 
the  said  Court  all  and  singular  the  records  of  the  trespasses 
whereof  the  said  A.B.  was  convicted  before 
Esquire,  Police  Magistrate  in  and  for  the  of 

[or,  one  of  His  Majesty's  Justices  of  the  Peace  in  and  for  the 
County  of  (or  as  may  be  the  case)  ;  for  that  [state  the 

charge,  e.g.,  the  horses  of  the  said  A.B.  did  at  the  Village  of 
on  the  night  of  break  into  the  garden 

of  and  destroy  his  crops],  and  shall  pay  to  the 

said  [Police  Magistrate]  and  all  other  persons  in  whose 
favour  the  said  conviction  may  be  affirmed,  all  his  and  their 
full  costs  and  charges  to  be  taxed  according  to  the  course  of 
the  said  Court,  then  this  recognizance  to  be  void  or  else  to 
remain  in  full  force  and  virtue. 

Taken  and  acknowledged  the  day  )  A.B. 

and  year  first  above  mentioned  I  CD. 

at  before  me  ]  E.F. 

J.P. 
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execution.  ° 

The  King  v.  A.B. 

I,  ,  of  the  of  in  the 

County  of  (addition),  make  oath  and  say : — 

1.  That  I  was  personally  present  and  did  see  the  within 
[or  annexed]  recognizance  duly  signed,  sealed  and  executed 
by  and  ,  the  parties  thereto. 

2.  That  said  recognizance  was  duly  so  signed,  sealed  and 
executed  at  the  of 

3.  That  I  know  said  parties. 

4.  That  I  am  a  subscribing  witness  to  such  execution,  and 
that  the  name  of  set  and  described  as  a 
witness  thereto  is  of  the  proper  handwriting  of  me  this  de- 
ponent. 

Sworn,  &c. 
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In  the  High  Court  of  Justice. 

The  King  v.  A.B. 


Affidavit  of 
justification 
by  surety . 


of 


I, 


of  the  of 

,  make  oath  and  say; 


in  the  County 


1.  That  I  am  the  surety  proposed  and  named  for  the  de- 
fendant in  the  recognizance  in  this  matter  hereunto  annexed. 


2.  That  I  am  a 
number  if  in  city)  of 
aforesaid. 


holder  residing  at  (street  and 

in  the  Counly  of 


3.  That  I  am  worth  property  to  the  amount  of  one  hun- 
dred'dollars  over  and  above  what  will  pay  all  the  amount  of 
my  debts,  and  every  other  sum  for  which  I  am  now  liable  or 
for  which  I  am  bail  or  surety. 

4.  That  I  am  not  bail  or  surety  for  any  plaintiff  or  de- 
fendant except  in  this  matter  [or,  except  in  a  certain  action 
in  which  is  plaintiff  and  is  defendant, 
in  which  I  am  surety  to  the  extent  of  dollars,] 

5.  That  my  said  property  to  the  amount  of  the  said  sum 
of  one  hundred  dollars  consists  of  in  the 

of  in  the  of  the  value  of  about 

dollars. 

Sworn,  &c., 


In  the  High  Court  of  Justice, 

the  day  of  19 

The  Hon. 
The  Hon. 
The  Hon. 

The  King  v.  A.B. 

Motion  on  behalf  of  the  above  named  defendant  A.B., 
upon  reading  the  writ  of  certiorari  granted  herein,  the  return 
to  the  said  writ,  the  affidavits  and  papers  filed  in  Chambers 
upon  the  application  for  the  said  writ,  and  the  affidavits  of 
and  the  recognizance  entered  into  by  the  defendant 
filed,  for  an  order  calling  upon  Esq.,   Police 


1589 

Motion  pap)er 
for  order  nisi 
to  quash  con- 
viction. 
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Magistrate  (or  as  the  case  may  he)  in  and  for  the  of 

and  the  informant,  upon  notice  to  them 

cf  such  order  to  be  served  upon  them  or  their  solicitors  or 
agents  to  shew  cause  why  the  conviction  of  the  said  A.B.  on 
the  information  and  complaint  of  for  that  he,  the 

said  A.B.,  did  on  the  day  of  19     ,  at 

unlawfully  (set  out  the  charge),  should  not  be  quashed  [with 
costs]  on  the  following  amongst  other  grounds : — 

1.  (S;c.  (Set  out  the  grounds  concisely.) 

X.Y. 
Counsel  for  defendant. 


1590 

Order  nisi  to 
quash  con- 
viction . 


(Title,  &c.:  see  No.  1581.) 

Upon  the  application  of  the  above  named  A.B.,  and  upon 
reading  the  writ  of  certiorari  granted  herein,  the  return  to 
the  said  writ,  the  affidavits  and  papers  filed  in  Chambers 
upon  the  application  for  the  said  writ  and  the  [recognizance 
entered  into  by  the  defendant,  or  certificate  of  the  Account- 
ant (a)  ] ,  and  the  affidavits  of  ,  filed. 

1.  It  is  ordered  that  ,  Esquire,  Police  Magistrate, 

[or  ,  Esquire,  and  , 

Esquire,  two  of  His  Majesty's  Justices  of  the  Peace,  or  as  the 
case  may  he]  in  and  for  the  and  ,  the 

informant,  do  upon  notice  to  them  of  this  order  to  be  served 
upon  them,  their  solicitors  or  agents,  shew  cause  why  the  con- 
viction of  the  said  A.B.  on  the  information  and  complaint  of 
said  for  that  he  the  said  A.B.  did  on  the 

day  of  ,  19     J  at  im- 

lawfully  (set  out  the  charge),  should  not  be  quashed  with  costs 
on  the  following  amongst  other  grounds: — 

1.  &G.  I8et  out  the  grounds  concisely.) 

On  the  motion  of  Mr.  ,  counsel  for  the  de- 

fendant. 

By  the  Court, 

(Signature.) 

Eegistrar. 


(o)  See  Holmested  &  Langton  Jud.  Act    (2nd  ed.),  p. 
1  Ed.  vii.  c.  13,  ss.  3  &  5. 


1345.  and 
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In  the  Hiffh  Court  of  Justice.  9^^^'  ^^?°." 

lute  cjuashing 
J        ,,  T  p  w,^         conviction. 

day  the         day  of  19     . 

The  Hon. 
The  Hon. 
The  Hon. 

The  King  v.  A.B. 

Upon  reading  the  order  nisi  granted  [or,  notice  of  motion 
given]  in  this  matter,  and  the  affidavits  of  service  thereof, 
and  upon  hearing  counsel  for  the  defendant  and  for  the  con- 
victing magistrate  [the  Police  Magistmte  for,  or  as  the  case 
may  he]. 

1.  It  is  ordered  that  a  certain  conviction  of 

above  named  by  ,  Esquire,  Police  Magistrate  [or, 

one  of  Her  Majesty's  Justices  of  the  Peace,  as  the  case  may 
he),  in  and  for  the  of  ,  on  the  information  of 

one  for  unlawfully  (set  out  charge),  be  and  the 

same  is  hereby  quashed. 

2.  (Where  costs  are  ordered  a  clause  directing  their  pay- 
ment may  he  inserted  here.) 

3.  (Where  ordered)  And  it  is  further  ordered  that  pur- 
suant to  the  provisions  of  section  11  of  chapter  88,  Eevised 
Statutes  of  Ontario,  and  of  section  891  of  the  Criminal  Code, 
no  action  shall  be  brought  against  the  said  (name  of  magis- 
trate) or  (name  of  informant) . 

On  motion  of  Mr.  ,  of  counsel  for  said  , 

By  the  Court. 

(Signature.) 

Eegistrar. 


(Title,  <&€.:  see  No.  1581.) 

1592 

Take  notice  (as  in  No.  403  or  No.  1581)  for  an  order  Notice  of 
vacating  and  quashing  the  writ  of  certiorari  issued  herein,  ^^t  "writ  cf 
and  for  an  order  directing  the  return  to  the  Clerk  of  the  certiorari. 
Peace  for  the  County  of  ,  of  the  conviction  and 

other  papers  returned  by  him  in  pursuance  of  the  said  writ, 
or  for  the  issue  of  a  writ  of  procedendo  herein,  on  the  ground 
thdt  [the  "defendant  has  failed  and  neglected  to  proceed  upon 
the  return  of  the  said  writ  within  due  time,  or  as  may  he], 
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and  for  an  order  for  payment  by  the  defendant  to  the  appli- 
cant [or,  to  the  convicting  magistrate]  of  his  costs  of  the 
application  for  the  said  writ  and  of  this  motion,  or  for  such 
other  order  as  may  seem  just. 

And  take  notice  that  upon  such  motion  will  be  read  the 
aflSdavits  of 

Dated,  etc. 

Solicitor  for  the  informant 
or  the  convicting  magistrate. 
To 

Solicitor  for  the  defendant. 


A  notice  of  motion  to  set  aside  an  order  or  a  writ  of  cer- 
tiorari and  for  a  procedendo  may  he  framed  from  No.  1592  (a). 


1593 

Writ  of  pro-  Edward  the  Seventh,  &c.  (as  in  No.  1064). 

cedendo.   (b)  ^  ■' 

To  ,  the  Justices  of  the  Peace  in  and 

for  the  County  of  ,  and  to  {naming  the  particular 

Justices),  and  to  every  of  you. 

Greeting: 

Although  being  willing  to  be  certified  of  a  certain  con- 
viction made  by  you,  the  said  ,  on  the  day  of 
convicting  one  for  that  he  did  [at  the 
Township  of  in  the  County  of  on  the 
day  of  last,  keep  liquor  for  sale,  barter  and  traffic 
without  the  license  required  by  law,  or  as  may  he  the  case] ,  we 
lately  by  our  writ  commanded  you  (as  in  the  writ  of  certio- 
rari). Yet  for  certain  reasons  us  thereunto  moving  we  do 
command  you  and  every  of  you  forthwith  to  proceed  upon  the 
said  conviction  according  to  law.  our  said  writ  to  you  before 
directed  to  the  contrary  in  anywise  notwithstanding. 

Witness,  &c.  {8ee  Form  1585.) 

(a)  Where  the  defendant  has  failed  to  proceed  under  the  order 
and  has  not  issued  or  served  a  writ  of  certiorari. 

(6)  A  writ  is  generally  not  required  (see  Crim.  Code,  sec.  895), 
but  may  in  some  cases  be  necessary  as,  for  instance,  where  a  certiorari 
has  been  obtained  and  the  proceedings  forwarded,  but  no  further  pro- 
ceedings are  taken  to  quash  the  conviction. 
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1594 

In  the  Hiffh  Court  of  Justice.  Notice  of  mo- 

°  tion  for  a  writ 

The  King  y.  A.B.  ^^'-^-(.^ 

In  the  matter  of  the  conviction  of  on  the 

day  of  for  that  he  did,  &c. 

(setting  forth  particulars  of  the  conviction  with  neces- 
sary dates,  place  of  commission  of  offence,  &c.). 

Take  notice  that  by  the  leave  of  the  Honourable  Mr.  Jus- 
tice ,  a  motion  will  be  made,  &c.  (as  in  No.  1581), 
whereon  you  are  required  to  shew  cause  why  a  writ  of  habeas 
corpus  should  not  issue  to  the  keeper  of  the  common  gaol  of 
the  County  of  (or  as  the  case  may  he),  directing  him  to  have 
before  a  Judge  of  the  High  Court  of  Justice  for  Ontario  the 
body  of  the  above  named  ,  a  prisoner  detained  in 
his  custody,  that  the  Court  may  cause  to  be  done  thereupon 
what  of  right  and  according  to  law  the  Court  shall  see  fit  to 
be  done,  [  and  why  a  writ  of  certiorari  in  aid  thereof  should 
not  issue]  for  the  following  amongst  other  reasons : — 

(1)  &c.  (set  forth  the  reasons  concisely). 

And  take  notice,  &c.  (as  in  No.  1581  or  403). 

Dated,  &c. 

(Signed) 

Solicitors  for  defendant. 

To  the  Attorney-General  for  the  Province  of  Ontario. 
And  to 

Convicting  magistrate. 


(See  No.  1582.) 

1595 

( The.  affidavit  should  also  identify  a  copy  of  the  warrant  of  Affidavit  in 

commitment  and  should  contain  a  paragraph  stating  that  the 

prisoner  is  confined  in  the  County  gaol  (or  as  may  he)  upon 

tht  offence  mentioned  in  the  conviction  and  commitment.) 

(c)  Notice  is  not  always  necessary. 
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Writ  of  habeas  Edward  the  Seventh,  &c.  (see  Form  No.  1064). 

corpus,  under  '  ^  ' 

or  RS.o'.  '^^  '        To  ,  Esquire,  Keeper  of  the  Common  Gaol  of  the 

1897  c.  83.       County  of  [or  Warden  of  the  Central  Prison, 

or  as  the  case  may  ie] ,  Greeting : 

We  command  you  that  you  have  before  any  Judge  of  the 
High  Court  of  Justice  for  Ontario  presiding  in  Chambers  at 
Osgoode  Hall,  Toronto,  immediately  after  the  receipt  of  this 
writ,  the  body  of  A.B.,  detained  in  your  custody,  as  it  is  said, 
under  safe  and  secure  conduct,  together  with  the  day  and 
cause  of  his  being  taken  and  detained  by  whatsoever  name  he 
may  be  called  or  known  therein,  together  with  this  our  writ, 
that  he  may  further  cause  to  be  done  thereupon  what  of  right 
and  according  to  law  we  shall  see  fit  to  be  done. 

Witness  the  Honourable,  &c. :  see  Form  No.  1064. 


{To  he  inserted  in  the  margin)  : 
Per  statutum  tricesimo  primo  Caroli  Secundi  Regis,  (a) 

{Signature  of  Judge  awarding  writ.)  {a) 


Issued  from  the  Office  of  the  High  Court  of 

Justice  for  Ontario  at  .  in  the  County  of  , 

pursuant  to  the  order  of  the  Honourable  Mr.  Justice 

Dated  the  day  of  ,  19     . 


{To  he  indorsed.) 

This  writ  was  issued  by  of  the  of 

in  the  County  of  ,  Solicitor  for  the  above  named 

A.B. 


(a)  31  Car.  c.  2,  s.  2,  (R.  S.  O.  1897  vol.  3,  p.  xxxvii.).  This 
mode  of  marking,  and  the  signature  of  the  Judge  awarding  the  writ, 
would  not  seem  to  be  necessary  where  the  writ  is  issued  under  R.S.O. 
1897  c.  83. 
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I  hereby  dispense  with  the  production  of  the  body  of  the  Indorsement 
within  named  A.B.  in  pursuance  of  the  within  writ.  wfth^produc- 

Dated,  &c.  S°^ '''^ 

(Signed) 
Solicitor  for  A.B. 


1598 

I,  The  Honourable  1  writ^of  habeas 

Mr.  Justice  V       day  the  day  of  19     .  corpus. 

In  Chambers.    ) 

The  King  v.  A.B. 

Upon  the  application  of  the  defendant,  and  upon  reading 
the  affidavits  of  (defendant) ,  &c.,  filed,  and  upon 

reading  the  conviction  and  proceedings  had  before  , 

Police  Magistrate  [or  Justice  of  the  Peace]   in  and  for  the 
of  ,  and  upon  hearing  counsel  for  the 

defendant : — 

It  is  ordered  that  a  writ  of  habeas  corpus  do  issue  out 
of  the  High  Court  of  Justice,  directed  to  the  Keeper  of  the 
Common  Gaol  of  the  of  (or  to 

the  head  official  of  whatever  place  the  prisoner  is  detained  in) 
directing  him  to  have  before  a  Judge  of  the  High  Court  of 
Justice  for  Ontario  presiding  in  Chambers  at  Toronto,  forth- 
with after  the  receipt  of  the  said  writ,  the  body  of  , 
a  prisoner  detained  in  the  custody  of  the  said  Keeper  of  the 
Common  Gaol,  that  this  Court  may  cause  to  be  done  thereupon 
what  of  right  and  according  to  law  it  shall  see  fit  to  be  done. 

And  it  is  also  ordered  that  a  writ  of  certiorari  [in  aid  Writ  of  cer- 
thereof]  do  issue  out  of  the  High  Court  of  Justice  at  Toronto,  *»orarim  aid. 
directed  to  ,  Esquire,  Police  Magistrate  (or,  one 

of,  &c.),  in  and  for  the  of  ,  and  to  the 

Clerk  of  the  Peace  for  the  said  County  of  ,  to  remove 

into  the  High  Court  of  Justice  all  and  singular  the  informa- 
tion, depositions,  evidence,  conviction  and  proceedings  had 
and  taken  against  the  said  ,  before  the  said  , 

as  such  Police  Magistrate  (or  Justice  of  the  Peace),  upon 
the  information  and  complaint  of  ,  upon  a 

charge  that  he,  the  said  ,  did  on  the  day 

of  5  19     5  at  the  of  ,  in  the  County 

of  ,  unlawfully  (insert  charge). 

(Signature  of  Cleric  in  Chanibers.) 

(b)  See  R.  S.  O.  1897  c.  83,  s.  5. 
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J  599 

Order  for  a 
writ  of  cer- 
tiorari ill  aid 
of  a  writ  of 
habeas  corpus. 
<«) 


In  the  High  Court  of  Justice. 
(Name  of  Judge)         \ 

In  Chambers.    , 


the 


day  of 


19 


The  King  v.  A.B. 

Upon  the  application  of  of  the  of 

,  in  the  County  of  ,  a  prisoner  now 

confined  in  close  custody  in  the  [Common  Gaol  of  the  County 
of  ] ,  at  the  of  ,  and  upon  reading 

the  affidavits  of  the  said  ,  and  of  ,  with 

the  papers  to  the  said  affidavits  attached,  all  this  day  filed, 
and  a  writ  of  habeas  corpus  having  been  issued  to  bring  the 
body  of  the  said  before  the  Judge  of  this  Court 

presiding  in  Chambers  at  Osgoode  Hall,  Toronto. 

It  is  ordered  that  in  aid  of  the  said  writ  of  habeas  corpus 
of  ,  do  forthwith  send  to  the  Registrar 

of  the  High  Court  of  Justice  at  the  Central  Office  of  the 
High  Court  at  Toronto,  all  and  singular  the 
and  all  subsequent  proceedings  taken  upon  the  said  and 

any  writ  or  other  proceedings  taken  in  the  said  Court  pur- 
suant to  the  said  last  mentioned  ,  with  all  things 
touching  the  same,  together  with  this  order,  that  this  Court 
may  further  cause  to  be  done  thereupon  what  it  shall  see  fit 
to  be  done. 

2.  And  it  is  further  ordered  that  the  costs  of  this  applica- 
tion do  abide  the  further  order  of  the  Court. 


160n  {Title,  &c.:  see  Form  1594.) 

tion  for^'div"'         Take  notice  that  by  leave  of  the  Honourable  Mr.  Justice 

charge  of  ,  this  day  given,  an  application  will  be  made  for 

tum'oTthe'^^^^^  discharge  of  the  above  named  defendant,  A.B.,  from  the 

writ  [Comm'on  Gaol  of  the  County  of  ],  upon  the  return  of 

the  writ  of  habeas  corpus  this  day  issued  in  pursuance  of  the 

order  of  the  Honourable  Mr.  Justice  ,  directing 

the  keeper  of  the  [Common  Gaol  of  the  County  of  or 

the  Warden  of  the  Central  Prison,  or  as  the  case  may  he],  to 


(a)  See  R.  S.  O.  1897  c.  83,  s.  5. 
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have  before  one  of  the  Judges  of  the  High  Court  of  Justice 
the  body  of  the  above  named  A.B.,  now  in  custody  under  a 
warrant  of  commitment  issued  in  pursuance  of  a  conviction 
made  by  ,  Esquire,  Police  Magistrate  {or  as  the  case 

may  he),  in  and  for  ,  upon  a  charge  that  he  the  said 

A.B.,  on  the  day  of  ,  19     ,  at  in  the  County 

of  ,  unlawfully  did  (stating  the  charge) . 

And  take  notice  that  in  support  of  such  application  will 
be  read  the  return  to  the  said  writ  of  habeas  corpus  [and  the 
return  to  the  writ  of  certiorari  issued  in  aid  thereof],  and  the 
affidavits  of       *  ,  &c. 

Dated,  &c. 

{Signed) 
Solicitors  for  defendant. 
To  the  Attorney-General 

for  the  Province  of  Ontario. 


1601 

In  the  High  Court  of  Justice.  di'frgi"'  ^'^' 

The  Honourable  |     ^^^  ^^^  ^^^  ^f        ^  ^g     ^ 


The  King  v.  A.B. 

Upon  the  application  of  ,  of  the  of  , 

in  the  County  of  ,  and  upon  reading  the  answer 

of  {name  of  Keeper  or  Warden  of  place  of  deten- 

tion) to  the  writ  of  habeas  corpus  dated  the  day 

of  ,  19     ,  and  the  warrant  of  commitment  at- 

tached thereto,  dated  the  day  of  ,  and  filed. 

2.  It  is  ordered  that  the  said  be  discharged  out  of 

the  custody  of  the  Keeper  {or,  Warden,  as  the  case  may  6e]  of 
the  ,  in  and  for  the  of  ,  as 

to  his  commitment  for  {set  out  offence)  in  so  far  as  he  is  held 
under  the  above  mentioned  warrant  of  commitment,  and 
that  this  order  be  sufficient  authority  to  the  said  Keeper  [or, 
Warden]  for  the  discharge  of  the  said 


CHAPTER  XXXVII. 

BAIL  (a). 
1«02 

Order  for  bail.  In  the  High  CoUlt  of  JusticG, 

{Name  of  Judge.)  )        the 

In  Chambers.  )     day  of  A.D.  19     . 

The  King  v.  A.B. 

1.  Upon  the  application  of  the  above  named  ,  and 
upon  hearing  counsel  for  the  applicant  and  for  the  Attorney- 
General  for  the  Province  of  Ontario,  and  upon  hearing  read 
the  wherewith  the  prisoner  has  been  charged, 
together  with  a  copy  of  the  warrant  of  commitment  under  the 
hand  and  seal  of  of  His  Majesty's  Justices  of 
the  Peace  in  and  for  the  ,  whereby  the  prisoner  was 
committed  for  trial  on  the  charge  of  ,  preferred  by  , 
and  counsel  for  the  Attorney-General. 

2.  It  is  ordered  that  upon  the  said  ,  entering 
into  a  recognizance  before  two  Justices  of  the  Peace  in  and 
for  the  said                        ,  himself  in  the  sum  of 

dollars  and  sufficient  sureties  in 

dollars  each,  to  the  satisfaction  of  the  Crown 

Attorney  in  and  for  the  ,  the  said  be 

admitted  to  bail  to  appear  for  trial  at  the  next  Court  of  com- 
petent jurisdiction  in  and  for  the  said 


1603 

Recognizance  Canada,  Province  of  Ontario,  \  Be  it  remembered  that  on  the 

mentbv  the        [County  of  '.  day  of  in  the  year 

Grand  Jury.       OT,  City  of  .]  i  of   our   Lord   one  thousand 

To  wit :   •  I  nine  hundred  and 

{prisoner)  and  {two  sureties) 
personally  came  and  appeared  before  us,  the  undersigned, 
Esquires,  two  of  His  Majesty's  Justices  of  the  Peace  in  and 
for  the  said  [City],  and  severally  acknowledged  themselves  to 

(a)  An  application  for  bail  is  made  by  an  ordinary  notice  of  mo- 
tion to  a  Judge  of  the  High  Court  in  Chambers  upon  notice  to  the 
Attorney-General  for  Ontario. 
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owe  to  our  Sovereign  Lord  the  King,  his  heirs  and  succes- 
sors, the  several  sums  following,  that  is  to  say:  the  said 
(prisoner)  the  sum  of  dollars,  and  the  said  (surety) 

and  (surety)  the  sum  of  dollars  each,  of  good 

and  lawful  current  money  of  Canada  to  be  made  and  levied 
of  their  several  goods  and  chattels,  lands  and  tenements  re- 
spectively, to  the  use  of  our  Sovereign  Lord  the  King,  his 
heirs  and  successors,  if  he  the  said  (prisoner)  fails  in  the 
conditions  hereunder  written. 

Taken  and  acknowledged  the  day  and  \  (seal) 

year  first  above  mentioned,   at  the  r 
said  [City  of  Toronto],  before  me.    )  (seal) 

Condition. 

The  condition  of  the  above  written  recognizance  is  such, 
that  whereas  the  said  (prisoner)  was  indicted  by  the  Grand 
Jury  at  the  Criminal  Assizes  for  that  he  did,  &c. 
If,  therefore,  the  said  (prisoner)  appears  at  the  next  Court  of 
Oyer  and  Terminer  or  sittings  of  the  High  Court  of  Justice 
for  the  trial  of  criminal  offences,  or  Court  of  General  Ses- 
sions of  the  Peace,  to  be  holden  in  and  for  the  said  [City  of 
Toronto]  and  County  of  [York],  and  there  surrenders  him- 
self into  the  custody  of  the  keeper  of  the  Common  Gaol  there, 
and  takes  his  trial  upon  such  indictments  as  may  be  found 
against  him  by  the  Grand  Jury  for  and  in  respect  to  the 
charges  aforesaid,  and  does  not  depart  the  said  Court  without 
leave,  then  the  said  recognizance  to  be  void,  otherwise  to 
stand  in  full  force  and  virtue. 


Notice  to  Defendant  and  Sureties. 

Province  of  Ontario,  "^         Take  notice  that  you    (prisoner)  Notice  to  de- 
Citv  of  Toronto,  -  are  bound  in  the  penal  sum  of  ff-^n.iant  and 

rr;         •,■  It    11  1  ,•  .     his  sureties. 

To  Wit :  '  dollars,  and  your  sureties  in 

the  sum  of  dollars  each,  that  you  (prisoner)  appear  at 

the  next  Court  of  Oyer  and  Terminer  or  sitting  of  the  High 
Court  of  Justice  for  the  trial  of  criminal  offences,  or  Court 
of  General  Sessions  of  the  Peace,  to  be  holden  in  and  for  the 
said  City  of  [Toronto]  and  County  of  [York],  and  do  not 
depart  the  said  Court  without  leave.  And  unless  you,  the 
said  (prisoner)  personally  appear  and  take  your  trial  ac- 
cordingly, the  amount  mentioned  in  the  recognizance  entered 
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into  by  you  (prisoner)  and  your  sureties  and  shall 

be  forthwith  levied  on  you  and  them. 


Dated  at  the  City  of  Toronto,  this         day  of 
one  thousand 


(seal.) 
(seal.) 
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release  from  Canada,        \        To   the  Keeper  of  the   Common 

custody  after  Province  of  Ontario,     Gaol  of  the  County  of  (or  as 

recognizance     ^         ,         »  r   ,■,  -,    ^       •'  ^ 

of  bail  given.    County  01 ;  the  case  may  oe) . 

To  wit:  I  » 

AVhereas  A.B.  of  the  of  ,  hath  before  us, 

CD.  and  E.F.,  Esquires,  two  of  His  Majesty's  Justices  of 
the  Peace  in  and  for  the  said  ,  entered  into  his  own 

recognizance  and  found  suJBficient  sureties  for  his  appearance 
at  the  next  Court  of  competent  jurisdiction  to  be  holden  in 
and  for  the  and  County  of  ,  to  answer  to  Our 

Sovereign  Lord  the  King  for  that  he  the  said  A.B.  on  the 
day  of  ,  in  the  year  of  Our  Lord  one  thousand 

nine  hundred  and  ,  did  (set  out  the  offence  charged)  for 

which  he  was  taken  and  committed  to  the  said  common  gaol 
(or  as  may  he  the  case). 

These  are  therefore  to  command  you  in  His  Majesty's 
name  that  if  the  said  A.B.  do  remain  in  your  custody  in  the 
said  common  gaol  for  the  said  cause  and  for  none  other,  you 
shall  forthwith  suffer  him  to  go  at  large. 

Given  under  our  hands  and  seals  this  day  of 

in  the  year  of  Our  Lord  One  thousand  nine  hundred  and 
at  ,  in  the  County  of  aforesaid. 

(Signed)         CD.  (seal)  (a). 

(Signed)         E.F.  (seal) 

(a)  One  Justice  may  sign  this  warrant.  u  .    li:  .      1 
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COSTS. 

Section  I — Security  for  Costs  (6). 

Praecipe  order  for  security  for  costs  (Ruh  1199), 
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Id  the  High  Com-t  of  Justice.  fcrTiit'''^^'' 

the  day  of  ,  A.D.  19     .      fyr  costs,  (c) 

Between 

A.B.  plaintiff, 

and 
CD.  (andE-F.)  defendants. 

1.  Upon  application  of  the  defendant  CD.,  and  it  appear- 
ing by  the  indorsement  on  [the  copy  of  the  writ  of  summons] 
served  on  said  defendant,  that  the  said  plaintiff  resides  at 

,  out  of  the  jurisdiction  of  this  Court: 

2.  It  is  ordered,  that  the  plaintiff  do  within  four  weeks 
from  the  service  of  this  order,  give  security  on  behalf, 
in  the  penal  sum  of  four  hundred  dollars,  to  answer  the  said 
defendant  costs  of  this  action,  and  that  all  proceeding^ 
be  in  the  meantime  stayed. 

3.  And  it  is  further  ordered,  that  in  default  of  such 
security  being  given  by  the  plaintiff  this  action  be  dismissed 
[as  against  such  defendant]  with  costs,  unless  the  Court  or 
Judge  upon  special  application  for  that  purpose  otherwise 
orders. 

(Signature) 
Clerk  of  the  Crown  and  Pleas  or  Clenk  of  Eecords 

and  Writs  or  other  proper  officer. 


(Court  and  style  of  cause.)  iftOT 

I  hereby  on  behalf  of  the  defendant  require  that  the  plain-  demand  of 

tiff  do  give  the  defendant  security  for  the  costs  of  this  action,  l^^l^^^  °^ 


(ft)  See  Con.  Rule  1198. 
(c)  Con.  Rule,  1897,  Form  95. 
P— 62 
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otherwise  I  shall  apply  for  an  order  to  compel  the  plaintiff 
to  give  such  security  (a). 

Dated,  &c. 

Yours,  &c., 

(Signed) 

Defendant's  solicitor. 
To 

Plaintiff's  solicitor. 
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Notice  of 
motion  for 
security  for 
costs  where 
residence  is 
not  correctly 
stated  in  writ. 


(Formal  parts:  see  No.  403.) 

on  the  part  of  the  defendant  A.B.,  that  the  plaintiff  [or,  that 
CD.,  the  next  friend  of  the  plaintiff]  may  be  ordered,  within 
one  week,  to  give  the  usual  security  to  answer  costs,  by  reason 
of  his  place  of  residence  or  abode  not  being  stated  [or,  cor- 
rectly stated]  in  the  writ  of  summons  [or  petition,  or  as  may 
he]  in  the  action  [or  matter],  or  in  default  that  this  action 
[or  matter]  be  dismissed  with  costs  [if  there  are  other  defend- 
ants add  as  against  the  said  defendant],  and  that,  in  the 
meantime,  proceedings  be  stayed  [if  there  are  other  defendants, 
add:  as  against  the  said  defendant].  And  take  notice,  that 
on  such  motion  will  be  read  (&c.,  as  in  No.  403). 


(Formal  parts:  see  No.  403.) 
160» 

Notice  of  mo-  on  the  part  of  the  defendant  A.B.,  who  has  been  served  with 
curityTorcosts  ^^^  petition  preferred  by  CD.  in  this  cause  [or,  matter]  on 
the  19     ,  that  the  said  C.P.  [or,  that  \£/.i^.,  the  next 

friend  therein  of  the  said  CD.]  may  be  ordered  to  give  the 
usual  security  to  answer  costs ;  and  that  the  said  petition  may 
stand  oyer  till  such  security  is  given.  And  take  notice,  that 
on  such  motion  will  be  read  (&c.,  as  in  No.  403). 


of  a  proceed 
inff  by  peti- 
tion. 


(o)  Where  it  appears  on  the.  face  of  a  writ  that  the  plaintiff  is 
permanently  resident  out  of  the  jurisdiction,  an  order  for  security  for 
costs  may  be  obtained  on  praecipe,  Rule  1199,  but  if  such  residence  is 
stated  to  be  only  temporary,  a  special  application  is  necessary.  See 
Wilson  V.  Wilson,  6  P.  R.  152. 
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on  the  part  of   the   defendant   CD.  [or  A.B.,  in  the  order  Notice  of  mo- 
dated  the  day  of  ,  19     ?  {order  directing  the  crease  se- 
security  to  he  given)  named],  that  the  plaintiff  [or,  A.B.,  incmity.  (6) 
the  said  order  named],  may  be  ordered  within   [fourteen] 
days  (a),  to  give  further  security  to  the  extent  of  $  , 
to  answer  costs;  and  that,  in  the  meantime,  proceedings  be 
stayed  [if  there  are  other  defendants  or  respondents,  add:  ias 
against  the  said  A.B.]. 

And  that  in  default  of  such  security  being  given  the  plain- 
tiff's action  [or,  notice,  or  petition,  as  may  be  the  case],  may  be 
dismissed  [if  there  are  other  defendants  or  respondents,  add:  as 
against  the  said  A.B.]  with  costs  to  be  paid  by  the  said  CD. 
to  the  said  A.B.  And  take  notice,  that  on  such  motion  will 
be  read  {&c.,  as  in  No.  403). 


{Formal  parts:  see  No.  403.) 
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on  the  part  of  the  defendant  A.B.  [or,  of  A.B.,  in  the  order  The  like,  for  a 
dated  the  of  ,  19     ,   {order  directing  former  ^^^^^f^^^^l^ 

security  to  he  given)  named],  that  the  plaintiff  [or,  that  CD. ,de&th  or  in- 
in  the  said  order  named]  may  be  ordered,  within  [fourteen]  obligor!^ 
days,  to  procure  some  sufficient  person  on  his  behalf  to  give 
a  new  security  to  answer  costs,  in  lieu  of,  or  in  addition  to, 
the  bond,  dated  the  of  ,  19     ,  given  pursuant  to 

the  said  order  by  E.F.,  who  has  since  died  [or,  become  insol- 
vent— or  as  may  he] ;  and  that,  in  the  meantime,  proceedings 
be  stayed  [if  there  are  other  defendants,  add:  as  against  the 
said  A.B.]  [or,  in  the  case  of  a  petition,  say:  and  that  the  said 
petition  may  stand  over  until  such  security  is  given].  And 
take  notice,  that  on  such  motion  will  be  read  {&c.,  as  in  No. 
403). 


(Formal  parts:  see  No.  744.) 

I6lt» 

1.    E.F.,  the  obligor  in  the  bond  dated  the  of  ,  Affidavit  in 

IJ'     ,  which  was  given  as  security  for  costs,  pursuant  to  the  ^^^^^ ' 

(6)  See  Rules  1201,  1202  and  Kennedy  v.  Edwards,  11  Jur   NS 
1.53. 
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order  in  this  cause  [or,  matter],  dated  the  of  , 

19     ,  has  since  died  [or  has  since  become  an  insolvent]. 

2.  The  plaintiff  [or,  A.B.,  the  person  required  by  the  said 
order  to  give  security  for  costs] ,  is  still  permanently  resident 
at  ,  out  of  the  jurisdiction  of  this  Honourable  Court 

[or  as  may  be]. 

{Shew  means  of  Jcnowledge.) 
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curity  for  Know  all  men  by  these  presents,  that  I,   CD.  (a)    of 

costs,  (a)  (place  of  residence  and  addition),  am  held  and  firmly  bound 
[or,  if  more  than  one  obligor,  say:  that  we,  A.B.,  of  &c.,  {the 
plaintiff,  or  other  party  giving  security  if  he  executes  the  bond), 
CD.,  of,  &c.,  and  E.F.,  of,  &c.  are  jointly  and  severally  held 
and  firmly  bound]  to  G.H.  {insert  name  of  party  requiring  the 
security),  in  the  penal  sum  of  four  hundred  dollars  {or  other 
sum  mentioned  in  the  order),  of  good  and  lawful  money  of 
Canada,  to  be  paid  to  the  said  G.H.,  his  certain  attorney,  ex- 
ecutors, administrators,  or  assigns :  For  which  payment  well 
and  truly  to  be  made,  I  bind  myself,  and  my  [or,  we  bind  our- 
selves, and  each  of  us,  our  and  each  of  our]  heirs,  executors 
and  administrators,  firmly  by  these  presents,  sealed  with  my 
seal  [or,  with  our  seals]. 

Dated  this  day  of  ,  19     . 

Whereas  by  an  order  of  the  High  Court  of  Justice,  dated 
the  day  of  >  19     ,  and  made  in  an  action  wherein 

A.B.  is  plaintiff  [or  A.B.  and  another — or,  others — are  plain- 
tiffs], and  G.H.  is  defendant  [or,  G.H.  and  another — or,  others 
— are  defendants — or,  in  a  matter  intituled,  &c.],  on  the  appli- 
cation of  [the  defendant]  G.H.,  it  was  ordered  that  {recite 
the  mandatory  part  of  the  order  directing  the  security  to  be 
given) . 

[Where  the  plaintiff  or  other  party  giving  security  does  not 
execute  the  bond,  And  whereas  the  above  bounden  CD.  [or,  the 
above  bounden  CD.  and  E.F.  have],  at  the  request  of  the  sai^l 
{A.B.  or  other  person  required  to  give  security),  agreed  to  enter 
into  the  above  written  obligation,  subject  to  the  condition 
hereinafter  contained]  : 

(c)  If  the  plaintiff  or  other  party  required  to  give  security,  does 
not  actually  execute  the  bond  he  ought  not  to  be  named  as  a  party: 
see  H.  &  L.  notes  to  Con.  Rule  1205. 
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Xow  the  condition  of  the  above  written  obligation  is  such  Condition.  (6) 
that  if  the  above  bounden  CD.,  his  [or,  if  the  above  bounden 
[J..5.].  CD.,  and  E.F.,  or  either  of  them,  their  or  either  of 
their]  heirs,  executors  or  administrators,  do  and  shall  well 
and  truly  pay,  or  cause  to  be  paid,  to  the  defendant  {or  to  all 
the  defendants]  in  the  said  cause,  all  such  costs  as  the  said 
Court  shall  think  fit  to  award  to  the  said  defendant  [or  de- 
fendants or  to  any  or  either  of  them,  or  as  may  "be],  in  the 
said  cause  [or,  matter — or  as  may  he]  :  then  the  above  written 
obligation  is  to  be  void,  otherwise  to  remain  in  full  force  and 
virtue. 

Signed,  sealed  and  delivered      i  [A.B.  (seal)'\. 

in  the  presence  of  .       -  CD.  (seal) . 

X.Y.,  of  {residence).  J  E.F.   (seal). 


(Short  style:  see  No.  26.) 

Take  notice  that  I  have  this  day  deposited  in  the  Central  Notice  of  de- 
Office,  Osgoode  Hall,  Toronto  [or,  with  the  Deputy  Clerk  of  p^^^*^^  ^^'"^ 
the  Crown,  or  Deputy,  or  Local  Registrar]  the  bond  of  CD., 
of  [residence  and  addition  as  in  bond — or  A.B.,  of,  &c.,  CD., 
of,  &c.,  and  E.F.,  of,  &c.,  as  may  be  the  case'],  conditioned  to 
answer  costs,  pursuant  to  the  order  dated  the  of  , 

19  (order  directing  bond  to  be  given),  and  that  the  [insert 
name  of  proper  officer  as  Clerk  of  the  Crown  and  Pleas,  De- 
puty Clerk  of  the  Crown,  &c.],  will  consider  the  allowance  of 
the  said  bond  at  this  office,  Osgoode  Hall  [or  the  Court  House, 
or  as  may  be]  on  day  next  the  day  of  19     , 

at  the  hour  of  o'clock  in  the  noon,  when  you 

are  required  to  attend. 

Dated.  &c. 

Yours,  &c.. 

To  Y.  Z., 

Plaintiff's  solicitor. 


(&)  See  Braithwaite's  Pr.  531,  and    Beaton  v.  Boomer,  1  U.  C. 
L.  J.  N.  S.  108. 
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Affidavit  of 
proposed 
obligor,  in 
justification. 


{Formal  parts:  see  No.  744.) 

1.  I  am  the  obligor  named  in  the  bond  dated  the 

of  ,  19     ,  in  the  penalty  of  $400  {or  as  may  be),  con- 

ditioned to  answer  costs  in  this  cause  [or,  matter],  pursuant 
to  the  order  of  the  19     . 

2.  I  am  a  resident  inhabitant  of  Ontario,  and  am  a  house- 
holder in  [or,  freeholder  in  ],  and  I  am  worth  the  sum 
of  $400  {or,  the  amount  of  security  directed),  of  lawful  money 
of  Canada,  over  and  above  what  is  sufficient  to  pay  all  my 
just  debts. 


lOlO 

Notice  of  pay- 
ment into 
Court  as 
security,  (a) 


{Formal  parts:  see  No.  1614.) 

Take  notice  that  I  have  this  day  paid  into  Court  the  sum 
of  $  (^)^  to  answer  costs,  pursuant  to  the  order 

herein  for  security  for  costs,  dated  the  day  of 

19     . 

Dated,  &c. 


161T 


{Formal  parts:  see  No.  403.) 


in  the  order  dated 


Notice  of  mo-  on  the  part  of  the  plaintiff  [or,  of  A.B 

tion  for  leave    ,i  «  ^7^  /      j       j-       i-  -i      j 

to  pay  money  the  01  19     ,  {order  directing  security  to 

into  Court,  in  Je  given)  named],  that  in  lieu  of  the  usual  security  directed 
^leuo    on  .    ^^  i^g  given  by  the  order  dated  the  of  ,19 

[or,  by  the  said  order],  he  may  be  at  liberty,  within  [ten] 
days,  to  pay  $  into  Court,  to  the  credit  of  [this 

action,  .or  matter]  as  security  to  answer  costs,  in  case  any 
costs  shall  be  awarded  to  be  paid  by  him.  And  take  notice, 
that  on  such  motion  will  be  read  {&c.,  as  in  No.  403). 


(a)  See  Rule  1207. 

(6)  Not  less  than  half  the  penalty,  if  a  bond  were  given  :  Rule  1207. 

(c)  No  special  order  is  necessary  unless  the  party  desires  to  pay 
in  less  than  half  the  amount  of  the  penalty  of  the  bond  required:  see 
Con.  Rule  1207. 
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{Formal  parts:  see  No.  403.) 

161S 

on  the  part  of  the  plaintiff,  that  notwithstanding  the  order  ?^"^'^^  d"s™°' 
dated  the  of  ,  19     ,  directing  security  for  charge  order 

costs  to  be  given  by  him,  he  may  be  at  liberty  to  amend  the  ^^^  security, 
proceedings  herein  by  inserting  his  present  residence:  he  be- 
ing now  resident  at  {state  where),  within  the  jurisdiction  of 
this  Honourable  Court  and  that  thereupon  the  said  order 
may  be  discharged.  And  take  notice,  that  on  such  motion 
will  be  read  {£c.,  as  in  No.  403). 


{Formal  parts:  see  No.  403.) 
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on  the  part  of  the  plaintiff,  that  the  order  dated  the  Notice  of  mo- 

day  of  ,  19     ,  directing  security  for  costs  to  be  given  chTrge  order 

by  him,  may  be  rescinded  on  the  ground  that  the  plaintiff  is  for  security  on 
owner  of  property  within  the  jurisdiction  of  this  Honourable  that^t'ibe  plain- 
Court  which  is  amply  sufficient  for  the  payment  of  any  costs  tiff  has  pro- 
which  may  be  awarded  to  the  defendant  in  this  cause,  and  the'mrisdic^ 
take  notice  that  on  such  motion  will  be  read  (&c.,  as  in  No.  tion 
403). 


{Formal  parts:  see  No.  744.) 
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1.  I  am  seised  in  fee  simple  of,  and  am  solely  and  bene-  Affidavit  in 
ficially  entitled  in  fee  simple  to,  the  following  real  estate  ^'^f-P^^JJ'y^^jj^ 
situate  within  the  jurisdiction  of  this  Honourable  Court,  viz. 

{giving  a  specific  description). 

2.  The  said  lands  are  free  from  incumbrances,  and  are 
wonth  the  sum  of  $  ,  and  would,  I  verily  believe,  bring 
that  amount  if  sold  at  a  forced  sale. 


(rf)  If  the  affidavit  is  made  by  some  other  person  than  the  plain- 
tiff, it  should  shew  the  deponent's  means  of  knowledge.  The  property 
must  be  of  such  a  character  as  to  be  available  in  execution. 
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Bond  of  in- 
demnity 
against  costs. 


Know  all  men  by  these  presents,  &e.  {see  No.  1613). 

Whereas  an  action  is  now  pending  in  the  High  Court  of 
Justice  for  Ontario  in  the  names  of  the  said  (obligee)  and 
the  .above  bounden  (obligor)  against 

And  whereas  by  an  order  in  said  action  dated  the 
day  of  it  was  ordered  that  all  further  proceedings 

in  the  said  action  be  stayed  until  the  said  (obligor)  should 
have  given  to  the  said  (obligee)  such  indemnity  against  the 
costs  of  the  said  action  as  (according  to  the  terms  of  the  order). 

And  whereas  it  has  been  agreed  that  such  an  indemnity 
be  given  by  entering  into  the  bond  or  obligation  herein  con- 
tained. 

Now  the  condition  of  the  above  written  bond  or  obliga- 
tion is  such  that  if  the  above  bounden  (obligor  and  sureties), 
or  some  or  one  of  them,  or  the  heirs,  executors  or  administra- 
tors of  them,  or  of  some  or  one  of  them,  do  and  shall  save 
harmless  and  keep  indemnified  the  said  (obligee),  his  heirs, 
executors,  administrators  and  assigns,  and  his  and  their  lands 
and  tenements,  goods  and  chattels  of,  from  and  against  all 
costs  in  the  said  action,  and  all  judgments,  orders,  execu- 
tions, actions,  claims  and  demands  whatsoever  touching  or 
relating  to  any  such  costs  or  any  part  thereof,  and  from  all 
losses,  claims,  costs,  charges  and  expenses  which  he  or  they 
respectively  may  bear  or  incur  by  reason  of  the  nonpayment 
of  any  such  costs  as  aforesaid,  then  the  above  written  bond 
or  obligation  to  be  void,  otherwise  to  remain  in  full  force  and 
virtue. 


Section  II. — Taxation  of  Costs — (Party  and  Party). 
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Affidavit  of 
disburse- 
ments,    (a) 


(Formal  parts:  see  No.  744.) 

1.  Notice  of  trial  was  given  in  this  action  for  the  sittings 
of  this  Court  holden  at  in  the  County  of 

for  the  trial  of  actions  [if  so,  without  a  jury],  and  the  same 
was  tried  before  on  the  day  of 

A.D.  19     . 


(a)  To  be  made  by  the  party  whose  costs  are  being  taxed,  or  his 
solicitor  or  clerk  having  the  management  of  the  cause  as  may  be  neces- 
sary :  see  Con.  Rule  1173. 
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2.  A  subpoena  was  issued  on  the  part  of  the  said 

and  the  several  persons,  whose  names  are  set  forth  in  the 
first  column  of  the  Schedule  indorsed  hereon  were  each  of 
them  severally  subpoenaed  as  witnesses  on  the  part  of  the 
said  at  the  several  places  mentioned  in  the 

fourth  column  of  the  said  Schedule. 

3.  All  the  said  witnesses  were  necessary  and  material  wit- 
nesses for  the  said  and  did  attend  at  the  said  time 
and  place  when  the  said  cause  was  so  disposed  of,  and 
they  did  not  attend  as  witnesses  in  any  other  action  to  my 
knowledge  and  belief  {or  otherwise  as  the  case  may  he). 

[3a.  Where  the  solicitor  of  the  party  whose  costs  ar^  being 
taxed  attended  as  witnesses,  I  [or  A.B.,  the  solicitor  for  the 
herein]  attended  at  the  said  [trial]  solely  as  a  witness 
for  the  and  as  his  solicitor,  and  did  not  attend  as 

either  a  witness  or  as  solicitor  in  any  other  cause,  and  had 
no  other  business  at  the  said  place  during  the  time  [I  or  he] 
so  attended  at  the  said  [trial]   {or  otherwise  as  the  case  may 

u)-\. 

4.  The  usual  place  of  abode  of  each  of  the  said  witnesses 
is  distant  from  the  place  of  trial  aforesaid,  the  number  of 
miles  set  opposite  to  his  or  her  name  in  the  third  column  of 
the  said  Schedule,  and  their  respective  places  of  abode  are  the 
places  mentioned  in  the  second  column  of  the  said  Schedule. 

5.  Each  of  the  said  witnesses  necessarily  travelled  in  going 
to  and  returning  from  such  the  number  of  miles  set 
opposite  to  his  or  her  name  in  the  fifth  column  of  the  said 
Schedule. 

6.  Each  of  the  said  witnesses  was  necessarily  absent  from 
his  or  her  respective  place  of  abode  in  going  to,  staying  at 
and  returning  from  such  the  number  of  days 
set  opposite  to  his  or  her  name  in  the  sixth  column  of  the 
said  Schedule. 

7.  I  paid  each  of  the  said  several  witnesses  for  his  or  her 
less  of  time,  trouble  and  expenses  in  going  to,  remaining  at, 
and  returning  from  the  said  the  sum  set  opposite 
to  his  or  her  name  in  the  seventh  column  of  the  said  Schedule. 

8.  The  said  {professional  persons,  if  any)  were  [or  was] 
subpoenaed  and  called  upon  to  give  evidence  in  this  action  in 
consequence  of  professional  services  rendered  by 

[8a.  For  the  purpose  of  the  trial  of  this  action  I  pro- 
cured to  be  made  a  plan  now  shewn  to  me  and  marked  Ex- 
hibit ''  k"]. 
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[8&.  The  said  plan  was  prepared  by  ,  Provincial 

Land  Surveyor,  and  the  same  was  necessary  for  use  at  the 
said  trial,  and  was  used  thereat.] 

[8c.  I  paid  to  the  said  the  sum  of  $ 

for  preparing  the  said  plan.] 

9.  I  paid  the  following  fees  to  counsel  (stating  the  facts) . 

10.  [Where  the  party  attended  as  a  witness,  I  was  a  neces- 
sary and  material  witness  on  my  own  behalf  in  this  action, 
and  upon  the  advice  of  my  solicitor  in  this  action,  I  did  at- 
tend at  the  said  time  and  place  as  such  witness  when  the  said 
action  was  so  disposed  of,  and  I  did  not  so  attend  for  the  pur- 
pose of  superintending  the  trial,  but  solely  as  such  witness, 
and  I  should  not  have  so  attended  if  I  had  not  been  required 
as  such  witness]. 

11.  I  reside  at  aforesaid  n>iles  from 
the  said                       and  in  going  to  and  returning  from  the 
said                        I  necessarily  travelled  a  distance  of 
miles,  and  in  going  to,  staying  at,  and  returning  from  the 
said               I  was  necessarily  absent  from  my  said  residence 

days. 

12.  I  necessarily  paid  for  my  expenses  of  travelling  and 
staying  at  the  said  the  sum  of 

13.  I  did  not  attend  at  the  said  Court  as  a  witness  in  any 
other  action  {or  otherwise  as  may  he  the  case). 


Sworn,  &c. 


(To  he  Indorsed.) 


Schedule  Within  Referred  To. 


1 

2 

3 

4 

5 

No.  of 
Miles    ne- 

6 
No.  of 

Amount 

Number  of 

cessarily 

days  going 

paid    tO' 

Name  of  Witnesses. 

Residence. 

Miles  from 

Where  Subpoenaed. 

ura  veiled 

to,  stay- 

Witnes- 

place of 

in  going  to 

ing  at,  and 

ses  for 

Trial. 

and  re- 
turning 
from. 

returning 
from. 

loss  of 
time. 
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Certificate  of  Taxation. 

{Title,  &c.)  162» 

I  certify  that  pursuant  to  [the  judgment  or  order  herein  Certificate 
dated  or  the  request  of  the  Master  in  Ordinary,  or  as  may  6e],  ^  ^^^  ^°°" 
I  have  taxed  the  costs  of  the  at  $ 

Dated,  &c. 

Con.  Kules,  1888,  Form  213. 


In  the  High  Court  of  Justice. 

(Shortened  style  of  cause:  see  No.  25.) 

Objections  taken  by  the  plaintifE  [or  defendant]  to  the 
taxation  by  ,  Esq.,  one  of  the  taxing  officers 

of  this  Court,  of  the  bill  of  costs  of  the  plaintiff  [or  defen- 
dant] under  the  judgment  [or  order],  dated  the  day 
of                      19     . 

The  plaintiff  [or  defendant]  objects  to  the  [allowance  or 
disallowance]  of  the  items  in  the  said  bill  of  costs  mentioned 
in  the  second  and  third  columns,  hereunder  written,  for  the 
following  reasons: — 


1624 

Objections 
to  taxation. 


No.  of 
objec- 
tion. 

Page  of 

No.  of 

bill. 

Items. 

Reasons  for  Objection. 

1 

1 

lto6 

These  items  are  properly  chargeable  under  the  or- 
der which  gives  the  plaintiff  his  costs,  charges 
and  expenses. 

2 

2 

10 

The  attendance  was  taken  for  the  purpose  of  sav- 
ing expense,  and  further  expense  was  thereby 
avoided. 

3 

4 

50 

This  item  is  in  accordance  with  the  tariff. 

i 

6 

90 

The  inspection  of  documents  was  necessary  to  en- 
able the  plaintiff  to  prepare  his  case,  and  he 
obtaim-d  information  so  as  to  (set  this  out), 
which  was  of  material  assistance  to  him  on  the 
trial . 

5 

7 

110 

The  affidavit  was  necessary  and  was  used  on  the 
hearing  of  the  motion,  and  entered  in  the 
order. 

6 

8 

120 

This  item  is  in  the  discretion  of  the  Master  and 
under  the  special  circumstances  {set  out  what 
these  circu7)istances  are)  should  be  allowed. 

Dated  this  day  of 

To  Mr.  CD., 

Defendant's  solicitor. 


19     . 

Yours,  &c., 
A.B., 
Plaintiff's  solicitor. 


(a)  Con.  Rules,  1897,  Form  206. 
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Section  III. — Taxation  of  Costs — (Solicitok 
AND  Client.) 

Praecipe  for     Jq  the  High  Court  of  Justice. 

order  for  tax-  " 

**iidtor'8        ■  ^^  *^^  matter  of  Mr.  A.B..  one  of  the  solicitors 

bill.  of  the  Supreme  Court  of  Judicature  for 

Ontario. 

Eequired  the  common  order  for  taxation  by  the  (a), 

of  the  bill  of  fees,  charges  and  disbursements  of  the  said 
A.B.,  delivered  to  CD.,  on  the  day  of  19     , 

Dated,  &c. 

Solicitor  for  CD.  or  for  A.B., 
or  A.B.  in  person. 


1636 


Praecipe  Order  to  tax  a  Solicitor's  Bill  delivered  {on  Client's 
application.     (Rule  1184.) 


Precipe  order  Jn  the  High  Court  of  Justice. 

for  taxation  of  °         ,,  n  £  k   -r\    ir\ 

solicitor's  bill  the  day  ot  ,  A.D.  19     . 

application).  In  the  matter  of  A.B.,  one  of  the  solicitors  of 

(^)  the  Supreme  Court  of  Judicature. 

1.  Upon  the  application  of  ,  and  the  applicant  sub- 
mitting to  pay  what,  if  anything,  shall  be  found  due  to  the 
said  solicitor  upon  taxation  of  the  bill  hereinafter  mentioned. 

2.  It  is  ordered  that  the  bill  of  fees,  charges  and  disburse- 
ments, delivered  to  the  applicant  by  the  above  named  solicitor 
be  referred  to  to  be  taxed. 


The  same  (on  Solicitor's  Application).     (Rule  1184.) 
(Title,  date,  &c.,  as  in  Form  1626.) 

The  like  on  -^^    Upon  the  application  of  the  abovt'  named  solicitor 

solicitor  8  ^  '-  >- 

application,  (c)  2.  It  is  ordered  that  the  bill  of  fees,  charges  and  disburse- 
ments, delivered  by  the  said  solicitor  to  be  referred 
to     •                to  be  taxed. 

(o)  The  reference  for  taxation  should  be  to  a  taxing  oflacer  for  the 
county  in  which  the  solicitor  resides :  Con.  Rule  1187. 
(6)  Con.  Rules  1897,  Form  99. 
(c)  Con.  Rules,  1897,  Form  100. 
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{Formal  parts:  see  No.  1625.  I«2S 

Eequired  the  common  order  directing  Mr.  A.B.,  within  a  ^/j^^'Pf  ^^"^ 
fortnight  after  notice  thereof,  to  deliver  to  (applicant)  a  bill  course,  by 
of  all  such  fees,  charges  and  disbursements  as  he  claims  to  be  abk^for^de^ 
due  to  him  from  (applicant) ;  and  referring  it  to  (d), livery  of  a  biH 

to  tax  the  same.  and  taxation. 

Dated,  &c.  (Signed)  A.B.   (in  person), 

(or,  solicitor  for  ). 

To  the  [Clerk  of  Eecords  and  Writs]  (or  as  may  be  neces- 
sary) . 


Praecipe  Order  for  deKvery  and  taxation  of  a  8olicitoi-'s  Bill 
of  Costs.     (Rule  1184.) 

(Title,  date,  &c.,  as  in  Form  1636.) 

162» 

1.  Upon  application  of  ,  and  the  applicant  by  his  The  like  for 
solicitor  submitting  to  pay  what,  if  anything,  shall  be  found  ^axa^lon  of  a 
due  to  the  said  A.B.  upon  the  taxation  of  the  bill  hereinafter  bill,    (e) 
mentioned. 

2.  It  is  ordered  that  the  above  named  A.B.  do,  within 
fourteen  days  from  the  service  of  this  order,  deliver  to  the 
applicant  a  bill  of  his  fees,  charges  and  disbursements  and 
that  the  same,  when  delivered,  be  referred  to  the  to  be 
taxed. 


(Formal  parts:  see  Nos.  902  and  1626.) 

1.  It  is  ordered  that  the  bill  of  fees,  charges,  and  disburse-  Order  on 
ments  delivered  to  the  applicant  by  the  above  named  solicitor  ''^i®"*!^  ^p^ 
be  referred  to  Mr.  ,  one  of  the  taxing  officers  of  the  one  nionth 
Supreme  Court  of  Judicature  for  to  the  at  ,1  from  delivery 

,     f     ,         H  *•  '-^  of  a  bill. 

to  be  taxed. 

2.  (Any  special  provisions  as  may  have  been  ordered.) 

(d)  A  taxing  officer  for  the  county  in  which  the  solicitor  resides: 
Con.  Rule  1187. 

(e)  Con.  Rules  1897,  Form  101. 
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Notice  of  mo-  In  the  High  Court  of  Justice. 

order  for  de-  In  the  matter  of  A.B.,  one  of  the  solicitors  of 

ii^^T^yoi^  ^^"  the  Supreme  Court  of  Judicature. 

of  costs  by  a  -^ 

solicitor.  (Formal  parts:  see  No.  403.) 

for  an  order  that  the  above  named  solicitor  do  within  days, 
or  such  other  time  as  may  seem  just,  deliver  to  the  applicant 
or  to  his  solicitor  [or  to  the  applicant  as  executor  (or  adminis- 
trator) of  CD.,  deceased]  a  bill  of  costs  of  all  causes,  matters 
and  business  in  which  he  has  been  concerned  for  the  applicant 
\_or  the  said  CD.  or  in  any  particular  matter  as  may  he  re- 
quired] ,  and  that  he  give  credit  therein  for  all  moneys  by  him 
received  from  or  on  account  of  the  applicant  or  the  said 
CD.}. 

And  take  notice,  &c.  {as  in  No.  403). 


1633  (Formal  parts:  see  Nos.  403  and  1630.) 

tion  by  a  party  for  an  order  that  it  may  be  referred  to  one  of  the  taxing 
beneficially  officers  of  the  Supreme  Court  (or  as  may  he  proper)  (a), 
tax  a  delivered  to  tax  and  settle  the  bill  of  fees,  charges  and  disburse- 
^^^^'  ^h^^^  ments,  amounting  to  the  sum  of  $  ,  delivered  by  the  said 
month  has  A.B.  to  CD.,  as  the  trustee  [or,  executor]  of  the  will  [or, 
fJ^^!fif.-!.l"f^  administrator  of  the  personal  estate]  of  G.H.,  deceased  (or 
as  may  he)  ;  which  the  said  CD.  has  paid  [or,  claims  to  be 
entitled  to  pay]  out  of  property  in  which  the  applicant  is 
interested,  with  all  usual  directions  as  to  costs,  and  otherwise. 
And  take  notice  that  on  such  motion  will  be  read  (&c., 
as  in  No.  403). 


its  delivery . 
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(Formal  parts:  see  No.  1G30.) 


Notice  of  mo-  for  an  order  that  it  may  be  referred  to  one  of  the  taxing 
taxation  of  an  officers  of  this  Court  to  tax  the  bill  of  fees,  charges  and  dis- 
nnpaid  bill,      burscments,  amounting  to  the  sum  of  $  ,  delivered 

from  delivery,  on  or  about  the  day  of  5  19     ,  to  the  appli- 

cant by  the  above  named  A.B.,  of  (place  of  residence),  as  his 
solicitor. 

2.  [Any  special  provisions  desired,  such  as,  e.g.,  and  that 
upon  such  taxation  the  applicant  be  at  liberty  to  dispute  the 
retainer  of  the  said  solicitor  in  regard  to  the  action  com- 
menced (as  may  he)  charges  in  respect  to  which  are  contained 
in  the  said  bill.] 
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(Formal  parts:  see  No.  1630.) 

1634 

That  it  may  be  referred  to  one  of  the  taxing  ojfficers  of  Notice  of  mo- 
the  Supreme  Court  to  tax  the  bill  of  fees,  charges  and  dis- tLx°tion*of  a 
bursements,  amounting  to  the  sum  of  $  ,  delivered  by  paid  bill, 

the  above  named  A.B.,  of  {place  of  business),  to  the  applicant 
and  paid  by  the  applicant  to  the  said  A.B.,  on  or  about  the 
day  of  ,19     ,  {or  as  may  be)  :  with  all  usual  direc- 

tions. 

2.  That  in  case  it  shall  appear  upon  such  taxation  that 
the  said  bill  is  overpaid,  the  said  taxing  officer  may  be 
directed  to  certify  the  amount  overpaid ;  and  that  in  such  case 
the  said  A.B.  may  be  ordered,  within  twenty-one  days  after 
service  of  the  order  to  be  made  hereon,  and  of  the  said 
taxing  officer's  certificate  to  be  made  in  pursuance  thereof,  to 
repay  to  the  applicant  what  shall  be  certified  to  be  the  amount 
so  overpaid  by  him. 

3.  That  the  said  taxing  officer  may  be  at  liberty  to  state 
any  circumstances  specially,  at  the  request  of  either  party,  as 
he  shall  think  fit. 

4.  That  the  costs  of  this  application,  and  of  the  said 
reference,  may  be  dealt  with  in  such  manner  as  the  taxing 
officer  shall  think  fit  to  direct.  And  take  notice  (c§c.,  as  in 
No.  403). 


{Formal  parts:  see  No.  403.) 

on  the  part  of  the  above  named  A.B.,  that  the  time  allowed  to  Notice  of  mo- 
the  applicant  to  deliver  his  bill  of  fees,  charges  and  disburse-  t'on  for  time 
ments,  pursuant  to  the  order  dated  the  day  of  ,of  Sr'  ^'" 

19     ,  may  be  enlarged  until  the  day  of  ,  19     . 

Andiake  notice  that  on  such  motion  {£c.,  as  in  No.  403). 


TARIFF  A 

{Rule  1178.) 


TABLE   OF   COSTS 


IN    THE 


HIGH  COURT  OF  JUSTICE,  COURT  OF  APPEAL, 
AND  COUNTY  COURTS. 


TOBONTO : 

The  CAESWELL  COMPANY, 

Limited. 


TARI FF  A 

(Rule  1178.) 


TABLE  OF  COSTS 


IN  THE 


HIGH  COUHT  OT  JUSTICE,  COUHT  OF  IPPEHL,  AND  COHiiy  COHRTS, 


Neither  the  Taxing  Officer  nor  a  single  Judge  has  any  discretion  to  exceed 
the  amount  specified  by  the  tariff  where  no  power  to  increase  i&  thereby  given: 
Re  Totten,  8  I'.  K    '380. 

Where  an  action  is  dismissed  with  costs  it  means  the  costs  of  all  defendants, 
and  in  all  capacities  in  which  they  are  defendants :   Woolley  v.  Coleman    W. 

IV.  1886.  6,  36;  80  L.  T.  Jour.  320. 

A  defendant  in  person  may  be  made  an  allowance  for  his  time  and  trouble 
in  arguing  the  case :  Millar  v.  Macdonald,  14  P.  R.  490. 

^\Tiere  an  action  is  brought  against  a  solicitor  who  defends  it  in  person 
and  obtains  judgment,  he  is  entitled  upon  taxation  to  the  same  costs  as  if 
he  had  employed  a  solicitor  except  in  respect  of  items  which  the  fact  of  his 
acting  directly  renders  unnecessary :  London  Scottish  Benefit  Society  v.  Char- 
ley, 12  Q.  B.  D.  4?>2.  Where  he  nominally  appeared  by  a  solicitor  but  did  the 
woi-k  himself,  the  same  costs  were  held  to  be  taxable :  King  v.  Moyer,  9  P.  R. 
.">14 ;  and  see  Banks  v.  Burroughs,  12  S.  C.  R.  184. 

As  to  the  allowance  of  costs  to  a  solicitor  conducting  several  similar  actions 
for  different  clients  at  the  same  time,  see  Re  Metropolitan,  etc.,  Coal  Co.,  45 
C.'h.  D.  666 ;  Baldwin  v.  Quinn,  16  P.  R.  248. 

Costs  incurred  after  the  death  of  the  client  were  disallowed,  though  the 
solicitor  was  not  aware  of  the  death :  Pool  v.  Pool,  61  L.  T.  401. 

As  to  when  defendants  should  appear  by  the  same  solicitor,  or  may  appear 
by  separate  solicitors:  see  Morgan  &  Wurtzburg  on  Costs,  p.  124;  Barrett  v. 
Camphell,  7  P.  R.  150 ;  Connolly  v.  HUl  lb.,  441 ;  Bom  v.  Turner,  1900,  2  Ch. 
211,  and  H.  &  L.  Jud.  Act   (3rd  ed.),  notes  to  Rule  1162. 

In  Re  Lpall.  29  Sol.  Jour.  290,  trustees,  viz.,  the  widow  of  the  testator, 
who  was  also  tenant  for  life,  and  three  others,  were  allowed  two  sets  of  costs, 
they  having  severed,  on  the  ground  that  the  rule  was  that  a  trustee,  also  a 
tenant  for  life,  might  appear  separately  from  his  co-trustees. 

Defendants  joining  in  a  statement  of  defence  may  sometimes  properly 
separate  at  the  trial,  and  be  represented  by  different  counsel,  where  their 
cases  are  distinct :  see  Ager  v.  Blackstock,  56  L.  T.  890 ;  see  also  Petrie  v. 
Guelph,  etc..  10  P.  R.  600;  Logan  v.  Kirk,  14  P.  R.   130,  and  Meriden,  etc.. 

V.  Bradcn,  10  P.  R.  346,  412. 

Costs  are  taxable  according  to  the  tariff  in  force  when  the  costs  were  in- 
curred, notwithstanding  its  subsequent  repeal :  Delap  v.  Charlebois,  18  P.  R. 
417;  see  also  Eatle  v.  Burland.  8  O.  L.  R.  174. 


TAKIFF   OF   COSTS. 


General  allowance  for  Plaintiffs  and  Defendants,   as  well  between 
Solicitor  and  Client  as  between  party  and  party  (a). 


1.  Instructions  to  sue  in  undefended  cases '  3 

2.  In  defended  cases !  4 

3.  Instructions  to  defend !  4 

4-.  Instructions  for  petition  where  no  writ  of  summons 

issued '  2 

Writs. 

6.  All  writs,    except    writs    of    execution,    subpoenas, 
and  concurrent,  and  renewed  writs 

6.  Concurrent  writ 

7.  Renewed  writ  (except  writs  of  execution) 

8.  All  writs,  except  subpoenas,  if  over  four  folios,  for 

every  folio 


(o)  In  the  case  of  costs  payable  by  the  opposite  party  and  not  by  a  client 
to  his  solicitor,  there  is  no  difference  between  costs  "  as  between  solicitor  and 
client,"  and  costs  "  between  solicitor  and  client."  Both  mean  costs  between 
party  and  party,  to  be  taxed  as  between  solicitor  and  client,  and  include  such 
costs  as  a  solicitor  can  tax  against  a  resisting  client  under  a  general  retainer 
to  prosecute  or  defend  the  action :  Heaslip  v.  Heaslip,  14  P.  R.  21,  following 
Cousineau  v.  City  of  London,  12  P.  R.  512. 

As  to  "  moderation  "  of  costs,  see  Beatty  v.  Haldane,  4  C.  L.  T.  541. 

The  tariff  applies  in  solicitor  and  client  taxations,  and  under  Rule  1178, 
no  other  fees  are  to  be  allowed  in  respect  of  the  matters  provided  for  by  the 
tariff :  see  also  Re  Harrison,  80  L.  T.  Jour.  432 ;  but  the  scope  of  the  inquiry, 
and  as  to  the  powers  of  the  officer  to  whom  the  reference  is  made,  is  different. 
That  officer  will  exercise  the  discretion  recognized  by  the  tariff  in  increasing 
the  amount  chargeable  for  certain  services,  ordinarily  exerciseable  by  the 
Taxing  Officer  at  Toronto  in  party  and  party  taxations :  Re  Macaulay,  17  P. 
R.  461 ;  18  P.  R.  184. 

The  relation  between  town  agent  and  country  solicitor  is  that  of  solicitor 
and  client:  Reid  v.  Burrows,  1892,  2  Ch.  413;  40  W.  R.  620,  The  usuaJ 
"  agency  terms "  entitle  the  agent  to  disbursements  out  of  pocket,  and  half 
profit  charges  whether  the  country  solicitor  is  paid  by  his  client  or  not :  Ward 
V.  Lawson,  38  W.  R.  300. 

In  an  action  on  a  covenant  for  indemnity  against  a  mortgage,  the  plaintiff 
is  not  entitled  to  solicitor  and  client  costs,  but  only  to  party  and  party  costs  of 
the  action  upon  the  covenant :   Hutton  v.   Wanzer,  11  P.  R.  302. 


TARIFF    OF    COSTS. 
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TABLE  OF  COSTS— Continued. 


9.  Subpoena  ad  testificandum 
10.  Subpoena  duces  tecum.-... 


Other  means  having  been  provided  by  statute  for  prov 
ing  documents  at  the  trial  of  actions,  the  costs  of  obtain- 
ing orders  for  subpoenas  to  public  oflScers  to  produce 
documents,  and  of  procuring  the  attendance  of  such  oflS- 
cers  at  trials,  should  not  be  allowed  except  where  it  is 
clearly  shewn  that  the  documents  could  not  be  proved 
in  any  other  way :  Hope  v.  Traders'  Bank    11  C.L.T.  55 

Where  a  subpoena  is  issued  under  an  order,  e.ff.,  for 
the  attendance  of  a  public  officer,  or  to  a  witness  in  the] 
Prov.  of  Quebec,  attendance  to  file  the  order  is  included 
in  the  attendance  for  the  subpoena :  Carlisle  v.  Roblin,  16 
P.  R.  328. 


HlOH 

Court 

AND 

Court  of 
Appeal. 


All  subpoenas    if    over  four  folios,    additional  per 
folio 

12.  Notice  of   writ  for    service  in  lieu  of   writ  out  of 

jurisdiction   and   copy 

13.  (Alias,    and  subsequent,  writs,    to    be    allowed  as 

originals) 

14.  Special  indorsement  of  writ  of  summons 

15.  Issuing  any  writ  of  execution 

Eenewal  of  any  writ  of  execution 

(In   both    cases,    including   placing   same   in   the 

Sheriff's  hands,    all   attendance,  indorsements 
and  letters  in  connection  therewith.) 
See  Rule  870. 

Copy  and  Service  of  Writs  of  Summons,  and 
Other  Process. 

16.  For  copy,  including  copy  of  notices  required  to  be 

indorsed,  each 

If  over  four  folios,  for  every  additional  folio 

The  Taxing  Officer  has  no  discretion  to  reduce  the 
charge  of  $1  where  less  than  four  folios :  Gage  v.  Canada 
PublUhing  Co.,  19  C.  L.  J.  175 ;  3  C.  L.  T.  267. 


$  e. 

1  00 
1  25 


0  15 

1  00 


1  00 
6  00 
4  00 


County 
Courts. 


$  C. 

0  50 
0  76 


1  00 
0  10 


0  15 
0  75 


0  75 
4  00 
2  50 


0  75 
0  10 


TARIFF   OF    OUSTS. 


TABLE  OF  COSTS— Continued. 

17.  Service  of  each  copy  of  writ,  if  not  done  by  the 
Sheriff  or  an  officer  employed  by  him,  when 
taxable  to  solicitor  on  Sheriff's  default 

It  would  seem  that  "writ"  in  this  item  includes  a  sub- 
pcena :  Carty  v.  London,  13  P.  R.  285 ;  see  also  Rule 
1172.  and  R.  S.  O.  c.  17.  s.  40. 

If  served  at  a  distance  of  over  two  miles  from  tht 
nearest  place  of  business,  or  office,  of  the 
solicitor  serving  same,  for  each  mile  beyond 
such   two  miles 
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19.  For  service  of  writ  out  of  jurisdiction, 


Instructions  after  Commencement  of  Action. 

20.  To  counsel  in  special  matters 

21.  To  counsel  in  common  matters 

22.  For  special  affidavits  when  allowed  by  the  Taxing 

Officer  (or  County  Court  Clerk  in  C.  C.  cases) 

23.  For  special  affidavit  on    production  when  allowed 

by  the  Taxing  Officer 

24.  For    pleadings    in    action,    and    reasons    for    and 

against  appeal 

A  fee  for  .instruction  for  pleadings  is  allowed  once 
only  in  the  course  of  the  action :  Torrance  v.  Torrance, 
9  P.  R.  271;  2  C.  L.  T.  311. 

25.  For    counter-claim,    when    such    claim    could    not 

prior  to  the  Ont.  Jud.  Act,  1881,  have  formed 
the  subject  of  a  set-off 

26.  For  reply  to  such  counter-claims 

27.  To  amend    any  pleading  when  the    amendment  is 

proper 

28.  For  confession  of  defence  under  Eule  295 

29.  For  special  case  in  course  of  action 


HlQU 

(JkDKT 

AND 
OUK I  OF 

Appeal. 


$    C. 


1  00 


County 

Courts. 


c. 


0  50 


0  18 

Such    al- 
lowance 
as  the 
Taxing 
Officf^r 
shall 
think  fit. 


00 
50 

00 

00 

50 


0  JO 

Such    al- 
lowance 
as  the 
Taxing 
Officer, 
or  CO. 
Judge 
shall 
think  fit. 


0  50 
0  25 

0  50 
1*00 

1  00 


00 

00 

CO 

00 
00 


1  00 
1  00 

1  00 
1  00 
1  00 


TARIFF   OF   COSTS. 


TABLE  OF  COSTS— Continued. 

30.  For  special  case  when  no  writ  issued,  or  pleadings 

had,  and  no  instructions  to  sue  allowed 

31.  To  add  parties  by  order  of  Court  or  Judge 

32.  For  brief 


High 

COUBT 

AND 

CODKTOF 

Appeal 


36. 
37. 


Instructions  for  brief  on  an  arbitration  were  allowed 
in  Re  Oliver  tC-  Bay  of  Quinte  Ry.  Co.,    7  O.  L.  R    507. 

33.  For  adding  parties    in    consequence    of    marriage, 

death,  assignment,  etc 

34.  For  issue  of  fact,  by  consent,  or  Judge's  order 

35.  To  defend  added   parties   after   death   of   original 
party. 

For  confession  of  action  in  ejectment  as  to  the 
whole,  or  in  part 

To  strike  or  reduce  special  jury 

For  such  other  important  step  or  proceeding  in  the 

^uit  as  the  Taxing  Officer  is  satisfied  warrants 

such  a  charge 

Instructions  for  appeal,  $2.00  is  proper :  Barber  v. 
Morton,  2  C.  L.  T.  340;  also  instructions  to  examine 
a  plaintiff  or  a  defendant.  $2.00 :  Alexander  v.  School 
Trustees,  11  P.  R.  157. 

Drawing  Pleadings,  etc. 

39.  Statement  of  claim 

40.  If   above  ten  folios,    for  every  folio  above  ten,   in 

addition 

41.  Statement  of  defence,  if  five  folios  or  under 

42.  Counter-claim  if  five  folios  or  under 

43.  Statement  of  defence  or  counter-claim  if  above  five 

folios 

For  every  folio  in  addition 

44.  Eeply  and  other   pleadings    for    or    on   behalf   of 

plaintiff   or   defendant 

45.  If  above  five  folios,  for  each  additional  folio 

46.  Petition,  per  folio 


$  c. 


3  00 
2  00 
2  00 


1  00 

2  00 

2  00 

1  00 

2  00 


County 
Courts. 


2  00 

0  20 
2  00 
2  00 


0  20 

2  00 
0  20 
0  20 


$  c. 


2  00 
1  00 

0  50 


0  50 

1  00 

1  00 

0  50 

1  00 


2  00   1  00 


1  00 

0  15 

1  00 
1  00 


0  20 

1  00 
0  15 
0  15 


TARIFF   OF   COSTS. 


TABLE  OF  COSTS— Continued. 

47.  Issue  for  trial  of  facts  by  agreement  or  order,  for 

every  folio 

48.  In  special  or  contested  actions   or   matters  on  the 

Higher  Scale  to  be  increased  to  such  sum  as 
the  Taxing  Oflficer  in  Toronto  may  think  fit. 

49.  Special  case,  per  folio 

50.  Drawing  interrogatories,  or  answers,  for  any  pur- 

poses required  by  law,  per  folio 

51.  Drawing  reasons  for  or  against  appeal,    five  folios 

or  under 

For  each  folio  above  five 

52.  (The  above  charges  do  not  include  engrossing,  or 

copies  to  file  or  serve.) 

53.  Taking  cognovit  and  entering    judgment   thereon, 

when  there  has  been  no  previous  proceeding, 
and  the  true  debt  does  not  exceed  $200 

54.  For  same  services  when  the  true  debt  exceeds  $200 . 

55.  Drawing  and  engrossing  cognovit,    and  attending 

execution,  when  there  have  been  previous  pro- 
ceedings  

56.  Preparing  bond  to  secure  costs,  bond  on  any  appeal 

to  secure  costs  or  damages,  or  any  recogniz- 
ance (to  include  drawing  affidavits  and  all 
attendances  in  connection  with  the  prepara- 
tion thereof) 

Copies. 

57.  Of  pleadings,  brief   and  other  documents,  when  no 

other  provision  is  made,  and  copies  properly 

allowable 

As  to  copies  of  documents  provided  for  the  use  of  the 
Judge,  see  Re  Houston,  1903,  W.  N.  187 ;  89  L.  T.  469. 
As  to  costs  of  translation  of  necessary  documents,  see 
Earl  of  Strathmore  v.  Vane,  1900,  2  Ch,  251. 

58.  Certified    copy  of   pleadings,  or  issue,    for  use  of 

Judge 

See  Item  114. 


HlOH 

Court 

ANI> 
COUKT  OF 

Appeal. 

1 

c. 

0 

20 

0 

20 

0 

20 

2 

00 

0 

20 

8 

00 

12 

00 

2 

00 

5 

00 

0 

10 

1 

50 

County 
Courts. 


$    C. 

0  20 

0  20 

0  20 

1  00 
0  15 


8  00 
10  00 


1  00 


3  00 


0  10 


0  75 


TARIFF   OF   COSTS. 
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AND 

Court  of 
Appeal. 


TABLE  OF  COSTS— Continued. 

69.  For  every  folio  above  15,  per  folio 

60.  Of  special  and  common  orders,  per  folio 

61.  Of  depositions  properly  taken  for  use  on  a  motion 

in  Court  or  Chambers — in  the  discretion  of 
the  Taxing  Officer  not  exceeding  the  amount 
payable  to  a  Special  Examiner  for  copies 

This  item  was  added  in  consequence  of,  and  to  meet 
the  case  of  Rennie  v.  Block,  17  P.  R.  317. 

Where  evidence  is  required  for  the  purposes  of  ctn 
appeal  and  cross  appeal,  both  of  which  are  dismissed 
with  costs,  the  copy  of  evidence  is  not  taxable  to  either 
party :  Denison  v.  Woods,  18  P.  R.  328. 

Notices^  including  One  Copy. 

62.  Notice,  in  action  for  recovery  of   land,  to  defend 

for  part  of  premises;  not  to  be  allowed  when 
defence  limited  by  appearance 

63.  Notice  of  plaintiff's  or  defendant's  title  in  action 

for  recovery  of  land 

64.  Notice  of  admission  of  right  and  denial  of  ouster 

by  joint  tenant 

65.  Notice  of  confession  of  action  in  action  for  recov- 

ery of  land  as  to  whole  or  part 

66.  Notice  in  lieu  of  statement  of  claim 

67.  Notice  to  produce  and  admit,  each 

68.  Notice  by  defendant  to  third  party  under  Eule  209 

(not  to  include  copy  of  statement  of  claim)  .  . 

69.  In  any  case   where  any  of   the   above   exceed   two 

folios,  for  every  additional  folio 

For  every  additional  folio  of  copy 

For  every  additional  copy  per  folio 

70.  Particulars  of  claim,  demand,  set-off,  or  counter- 

claim, five  folios  or  under 

If  exceeding  five  folios,  per  folio  in  addition 

71.  Notice  of   motion  in  Court  or  Chambers,  drawing 

and  copy  to  serve,  per  folio 


$  c. 


0  10 
0  10 


0  30 


County 
CouaTB. 


$    C. 


0  10 
0  10 


1  00 

0  50 

1  00 

0  50 

1  00 

0  50 

0  50 

0  -25 

0  50 

0  25 

1  00 

0  60 

0  20 

0  20 

0  10 

0  10 

2  00 

0  75 

0  20 

0  15 

0  15 


TARIFF    OF   COSTS. 
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TABLE  OF  COSTS— Continued. 


72 


73 


75. 
76. 
77. 
78. 
79. 
SO. 

81. 

82. 


S3. 

84. 

85. 


N"otice    of    appearance    when    entered    after    time 
limited  by  writ,  and  notice  given  forthwith, 

but  not  otherwise 

Notice  of  entry  of  appearance  in  action  for  recovery 

of  land  by  person  not  named  in  the  writ 

74.  Notice    to    Sheriff   to    discharge    prisoner    out    of 

custody 

Notice  of  discontinuance 

Notice  of  disputing  amount  of  claim 

Notice  of  trial  or  assessment 

Demand  of  residence  of  plaintiff 

Demand  of  names  of  partners 

Notice  of  setting  down  on  motion  for  judgment  or 

on  further  directions 

Notice  of  taxation  or  appointment  to  tax 

Notice  of  filing  affidavits  when  required  (only  one 

notice  to  be  allowed  for  a  set  of  affidavits  filed 

or  v/hich  ought  to  be  filed  together) .  .  .' 

All  common  notices,  demands  or  appointments,  not 

specified 

Every  additional  copy,  per  folio 

(In  no  case   less  than   fifty  cents  to   be  taxed  for 

notice,     demand    or    appointment,    and    one 

copy.) 
(Where  necessary  to  be  served  and  served  on  more 

than     one    party    the    extra    services    to    be 

allowed.) ' 

Perusals. 

86.  Of  each  of  the  pleadings  as  defined  by  The  Judi- 

cature Act,   1895,  including  reasons  for  and 
against  appeal 

87.  Of  special  case  by  the  solicitor  of  any  party,  except 

the  one  by  whom  it  is  prepared,  when  the  case 
is  submitted  in  the  course  of  the  cause 


$  c. 


0  50 

0  50 

0  50 
0  50 
0  50 
0  50 
0  50 
0  50 

0  50 
0  50 


0  50 

0  50 
0  10 


1  00 


County 

COUKTS. 


$   C. 


0  25 

0  25 

0  40 
0  25 


0 

25 

0 

25 

0 

25 

0 

25 

0 

25 

0 

25 

0  25 

0  25 
0  10 


0  50 


2  00        1  00 
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AND 
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Appeal. 


TABLE  OF  COSTS— Continued. 

88.  And  in  special,  or  contested  actions,  or  matters, 

or  of    interrogatories,    and  cross-interroga-  h 
tories  on  commission I 

89.  Of    affidavits  and  exhibits   of    a   party  adverse  in 

interest,  filed  or  produced  on  any  application, 
where   perusal   is   necessary,    if    20    folios   or 

under 

On  the  Higher  Scale  per  folio  over  20  folios 

(Not  in  any  case  to  exceed  the  sum  of  $5.) 

An   allowance   for   the   perusal   of   exhibits   was   made 
in  Re  De  Rosay,  Rymer  v.  De  Rosay,  53  L.  J.  Chy.  448. 

Attendances. 

90.  Necessary  attendances  consequent  on  the  service  of 

a  notice  to  produce  or  admit,  or  an  inspection 
of    documents    when    produced    under    order 

including  making  admission,  altogether 

To  be  increased  by  Taxing  Officer  (or  County 
Court  Clerk)  in  cases  of  special,  difficult  and 
important  nature,  to 

91.  Attending  on  return  of  motion,  in  Chambers 

To  be  increased  in  the  discretion    of   the   Taxing 

Officer,  or  in  C.  C.  cases  of  the  Judge,  to 

A   counsel    fee   on    an   ex   parte   motion    in    Chambers 
should  not  be  taxed:   Carlisle  v.   Roblin,  16  P.  R.  328. 

93.  On  consultation,  or  conference,  with  counsel,  in 
special,  difficult,  and  important  matters,  in 
the  discretion  of  the  Taxing  Officer  in 
Toronto  (or   in    C.  C.  cases   of   the   County 

Court  Clerk),  to 

To  be  increased  in  the  discretion  of  the  Taxing 
Officer,  as  between  solicitor  and  client,  to  such 
sum  as  he  shall  see  fit,  or  in  C.  C.  cases  in  the 
discretion  of  the  C.  C.  Judge  to,  not  exceeding 


$  c. 


Such  sum 
as  the 
Taxing 
OflBcer  iu 
Toronto 
thinks  tit 


1  00 
0  05 


1  00 


County 
Courts. 


0  50 


00 
00 


2  00 


2  00 


0  60 


0  50 


00 
50 


1  50 


1  00 


3  Oo 
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TABLE  OF  COSTS— Continued. 

"No  special  attendance  to  be  allowed  to  a  solicitor 

on  proceedings  on  "which  he  also  appears  as 

counsel. 

93.  Solicitor  attending  Court  on  trial  of  canse,  when 

not  himself  counsel,  or  partner  of  counsel .... 

See  The  S'ofn.  69  L.  T.  231 ;  Re  Dixon,  79  L.  T.  163 ; 

46  W.   R.  677. 

And  in  special,  difficult,  and  important  cases,  each 

hour  necessarily  present  at  trial 

In  no  case  to  exceed,  per  day 

(Provided  the  attendance  of  such  solicitor,  and  the 
length  of  time  of  such  attendance,  be  duly 
entered  at  the  time  in  the  book  of  the 
Registrar,  Deputy  -  Registrar,  Deputy  -  Clerk 
of  the  Crown,  Clerk  of  Assize,  C.  C.  Clerk, 
or  other  officer  of  the  Court  present  at  the 
time,  or  proved  by  affidavit.) 
To  hear  judgment  when  not  given  on  close  of 
argument 

This  is  properly  taxable  for  attending  to  read  a  writ- 
ten judgment  handed  out  by  the  Judge  ta  the  Registrar 
and  not  delivered  in  open  Court:  Gage  v.  Canada  Pub- 
lishing Co.,  19  C.  L.  J.  175 :  3  C.  L.  T.  267. 

To  hear  judgment  when  cause  on  list  for  judg- 
ment, but  judgment  not  given 

On  taxation  of  costs 

97.  On  taxation  of  costs,  per  hour 

98.  On  revision,  per  hour,  when  attendance  required 
by  Taxing  Officer  or  revision  had  on  order . ,  .  j   1 

On  revision  by  County  Court  Judge  on  appeal .  . . 

To  obtain  or  give  undertaking  to  appear,  when 
service  accepted  by  a  solicitor 

Attendance  to  file,  or  serve 

Attendance  on  warrant,  or  appointment,  of 
Master,  Registrar,  Examiner,  Referee,  or 
County  Court  Clerk,  per  hour 


94. 


95. 


96. 


99. 
100. 

101. 
102. 
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TABLE  OF  COSTS— Continued. 

To  be  increased  in  the  discretion  of  the  Taxing 
Officer  in  Toronto,  or  in  C.  C.  cases,  of  the  C. 
C.  Judge,  to  not  exceeding  per  hour 

103.  Attendance  on  Master,    or   Registrar  (or  Connty 

Court  Clerk),  in  special  matters,  per  hour.  . . 

104.  Attending  to  search  bond 

105.  Attending  to  search  and  perusing  bond 

106.  Every  other  necessary  attendance 

Only  one  attendance  is  taxable  for  a  proBcipe  order : 
Latour  v.  Smith,  13  P.  R.  214. 

An  attendance  to  search  affidavit  on  production  is  not 
taxable  between  party  and  party :  Carlisle  v.  Roblin,  16 
P.  R.  328. 

Attending  to  bespeak  and  for  Registrar's  abstract,  is 
not  taxable:  lb. 

107.  On  important  points  and   matters,   requiring  the 

attendance  of   counsel,    and  when  counsel  at- 
tends, before  a  Master,    Examiner,    Referee, 
Registrar,    Inspector    of     Titles,    or    County 
Clerk,  a  counsel    fee    may  be    allowed    by  a 
Taxing  Officer  in  Toronto   (or  the  Judge  in 
County  Court  cases),    in    lieu    of    fees    for 
attendance,  such  counsel  fee  in  County  Court 
cases  not  to  exceed  $5. 
An   allowance  under  this   item   should  be   exceptional, 
and  made  only  when   matters   of  special   importance   or 
difficulty  are  involved  at  some  particular  sitting.    Where 
unreasonable  time  was  occupied  over  a  small  matter  the 
allowance  of  a  counsel  fee  was  held  to  be  improper,  and 
the   minimum   charge   under     item    102   was   held   to   be 
proper  both   for  taking   of   evidence  and   argument:   Rr 
Robinson,  Ifi  P.  R.  423.    A  counsel  fee,  and  a  fee  for  ad- 
vising, on  evidence  on  an  appeal  and  cross  anpeal  from  a 
Referee's  report  were  allowed  in  an  action   by  an    archi- 
tect for  professional  services,  involving     questions    other 
than  mere  accounts :  Denison  v.  Woods,  18  P.  R.  328. 

Briefs. 

108.  For  drawing  briefs,  five  folios  or  under 

No  brief  is  taxable  on  a  Chamber  motion :  Rennie  v. 
Blocl;  17  P.  R.  317. 


High 

COUBT 

AND 

CoUBT  OF 

Appeal 


$  c. 


2  00 


1  00 

0  50 

0  50 

0  25 

1  00 

0  50 

0  50 

0  25 

2  00 


County 
Courts. 


$   C. 


]   00 


1  00 


12 


TARIFF   OF   COSTS. 


TABLE  OF  COSTS— Continued. 

Instructions  for  brief  should  be  allowed  where  a  brief 
itself  is  taxed :  McCallum  v.  MoCallum,   11  P.  R.  179. 

The  allowance  of  copies  of  correspondence  for  brief, 
and  for  use  at  the  trial,  a  great  part  of  which  is  read 
at  the  trial,  is  in  the  discretion  of  the  Taxing  Officer : 
Budgett  v.  Budgett,  43  W.  R.  167 ;  but  in  exercising  his 
discretion  he  ought  to  ascertain  what  part  was  neces- 
sary to  be  supplied  to  counsel  for  the  proper  argument 
and  decision  of  the  case  :  S.  C,  1895,  1  Ch.  202. 

On  an  appeal  from  a  Master's  report,  a  copy  of  the 
evidence  before  the  Master  is  not  necessarily  to  be  ob- 
tained, and  may  not  be  allowed  as  part  of  the  brief, 
even  between  solicitor  and  client,  if  amounting  to  a  con- 
siderable sum,  without  the  authority  of  the  client  being 
obtained,  where  the  original  depositions  are  available 
and  the  counsel  on  the  appeal  is  the  same  who  attended 
before  the  Master:   Re  Robinson,  16  P.  R.  423. 

Where  the  evidence  of  witnesses  who  are  not  called  is 
briefed,  it  should  not  be  allowed  in  the  brief  if  fees 
paid  to  such  witnesses  are  not  allowed :  Carlisle  v.  Roh- 
lin,  16  P.  R.  328. 

109.  For  drawing  briefs,  for  each  folio  above  five 

110.  For  drawing  brief,    per  folio,    for    original  and 

necessary  matter 

111.  Copy  of    documents,    other  than    pleadings,    per 

folio.  .  

112.  Copy  of  brief  for  second  counsel,  when  fee  taxed 

to  him,  per  folio 

Charges  for  obtaining  copies  of  shorthand  writer's 
notes  of  evidence  for  use  of  counsel  at  the  argument  of 
the  case,  where  the  argument  is  unavoidably  postponed 
for  a  considerable  time  after  the  examination  of  the 
witnesses  or  the  greater  portion  of  the  witnesses,  are 
taxable :  Gage  v.  Canada  PuT)li~<ihing  Co.,  19  C.L..T.  175 ; 
3   C.   li.   T.   267. 

A.S  to  when  the  costs  of  plans  and  surveys  are  allowed, 
see  McGannon  v  Clarke,  9  P.  R.  .555 :  of  depositions  of 
witnesses  examined  de  "bene  esse,  McMillan  v.  McMillan, 
8  C.  L.  J.  285 ;  and  of  depositions  of  witnesses  examined 
under  a  commission,  see  note  to  Rule  1175. 
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TABLE  OF  CO^TS— Continued. 
Court  Fees. 

113.  Fees  after  statement  of  claim^  or,  where  statement 

dispensed  with,  after  filing  writ,  on  defence, 
joinder  of  issue,  trial,  or  argument  before 
Courts  or  any  other  step  in  the  cause,  and  on 
judgments,  other  than  precipe  judgments  in 
mortgage  cases.  No  two  fees  to  be  allowed  to 
either  party  when  such  proceedings  are  taken, 
or  had,  between  the  first  day  of  any  sittings 
of  the  Courts  (as  formerly  fixed  by  Eule  216 
of  the  Con.  Eules  of  1888,  or  fixed  by  R.  S.  0. 
1887,  c.  47,  s.  12,  as  the  case  may  be),  and 
the  first  day  of  the  following  sittings  so  fixed. 

114.  Fee  on  certified  copy  of  pleadings  for  Judge.  . .  . 

S'ee  Item  58. 

115.  Fee  on  every  order,    or    judgment   to   the   party 

obtaining  the  same 

This  fee  is  taxable  <m  a  prmcipe  order :  Oage  v.  Canada 
Publishing  Co.    19  G.  L.  J.  175;  3  C.  L.  T.  267. 

116.  Fee  on  praecipe  judgment  in  mortgage  cases 


Affidavits. 

117.  Drawing  affidavits,  per  folio 

Costs  of  affidavits  used  on  a  motion  are  taxable 
though,  by  mistake,  filed  in  the  wrong  office :  Sturgeon 
Falls  E.  L.  Co.  v.  Sturgeon  Falls,  19  P.  R.  286.  Costs 
of  affidavits  prepared  in  answer  to  a  motion  dismissed 
on  a  preliminary  objection  with  costs,  are  in  the  discre- 
tion of  the  taxing  oflBcer  :  Whitewood  v.  Whiteicood,  19 
P.  R.  183.  Costs  of  aflBdavits  prepared  in  answer  to  a 
motion  for  injunction  pending  a  stay  of  proceedings, 
were  allowed  where  the  action  was  dismissed  with  costs 
for  non-compliance  with  an  order  for  security  for  costs : 
Whitely  Exerciser  v.   Gamage,   1888,   2  Ch.   405. 
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TABLE  OF  COSTS— Continued. 

Engrossing  same  to  have  sworn,  per  folio 

Copies  of  affidavits,  per  folio,  when  necessary,  . .  . 

Common  affidavits  of  service,  including  service  by 
post  when  necessary,  or  of  payment  of  mileage 
and  of  non-appearance,  including  copy,  oath, 
and  attendance  to  swear 

The  solicitor  for  preparing  each  exhibit 

Defendants. 

Appearance,  including  attending  to  enter 

For  each  additional  defendant 

For  limiting  defence  in  action  for  recovery  of  land 
in  appearance,  besides  above  allowance  for 
appearance;  not  to  he  allowed  when  notice  of 
limiting  defence  served 

Judgments  or  Orders. 


124.  Drawing  minutes  of  judgment,  or  order,  per  folio, 

when  prepared  by  solicitor,  under  direction  of 
officer  settling  the  same  (or,  in  C.  C.  cases,  of 
the  C.  C.  Judge) 

Engrossing  an  0x  parte  order  is  not  taxable ;  it  is  in- 
cluded in  the  charge  for  drawing  order:  Carlisle  v. 
RoUin,  16  P.  R.  328. 

125.  Judgment    for   non-appearance    on    specially    in- 

dorsed writs,  and  in  action  for  recovery  of 
land 

126.  For  every  hour's  attendance   before  proper  officer 

on  settling  or  passing  minutes 

To  be  increased  in  the  discretion  of  the  officer  in 
special  and  difficult  cases,  when  the  solicitor 
attends  personally,  to  a  sum  not  exceeding 
altoffether 
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Letters. 

137.  Letter  to  each  defendant  before  suit,  only  one 
letter  to  be  allowed  to  any  defendants  who  are 
in  partnership,  and  when  subject  of  suit  re- 
lates to  the  transactions  of  their  partnership. 

128.  Common  letters,  including  necessary  agency  let- 

ters  

Necessary  letters  between  a  solicitor  and  his  agent  on 
the  business  of  the  cause  are  taxable  as  between  party 
and  party,  whether  the  agent  resides  in  the  county  town 
of  the  county  in  which  the  solicitor  resides,  or  in  an- 
other county,  or  in  Toronto :  Affnetc  v.  Plunkett,  9  P. 
R.  456. 

Where  R.  and  A.  were  practising  at  Cobourg,  and  R. 
and  N.  at  Brighton,  R.  being  a  member  of  both  firms, 
letters  passing  between  these  firms  were  allowed  where 
agency  letters  would  be  proper :  Yott  v.  Huihs,  11  C.  L. 
T.  358. 

Necessary  letters  and  attendances  incurred  in  obtaining 
the  decision  of  the  Taxing  OflBcer  in  Toronto  relating  to 
charges  upon  which  a  decision  by  him  is  required,  in 
regard  to  increasing  fees,  etc.,  are  taxable  under  item 
160. 

129.  With  power    to    the  Taxing  Officer  (or  in  C.  C. 

cases  the  C.  C.  Clerk),  as  between  solicitor 
and  client,  to  increase  the  fee  for  special  and 
important  letters  to  an  amount  not  exceeding 

130.  Postages — the  amount  actually  disbursed. 

131.  For  correspondence    during    the    progress    of    an 

appeal  to  the  Court  of  Appeal  a  reasonable 
sum  in  the  discretion  of  the  Taxing  Officer 
may  be  allowed,  not  exceeding 

Sales  by  Master,  or  Auctioneer;  or  Real 
Representative  in  Partition  Suits. 

132.  Drawing  advertisements    for  the   sale  of   real  or 

personal  estate  under  the  direction  of  the 
Court,  including  all  copies,  except  for  print- 
ing  
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And  for  each  folio  over  five,  per  folio 

(To  be  increased  in  the  discretion  of  the  Master 
(or  in  C.  C.  cases  the  C.  C.  Judge)  to  a  sum 
not  exceeding  ten  dollars^  when  special  infor- 
mation has  been  procured  for  the  purpose  of 
sale. ) 

133.  Copies  for  printing,  per  folio.  . 

134.  Each  necessary  attendance  on  printer 

135.  Attending  and    making    arrangements  with  auc- 

tioneer  

136.  Revising  proof 

137.  Fee  on  conducting  sale  when  held  where  solicitor 

resides 

138.  If  solicitor  is  engaged  for  more  than  three  hours, 

for  every  hour  beyond  that  time 

139.  Fee  on  conducting  the  sale  elsewhere,  besides  all 

necessary  travelling  and  hotel  expenses,  when 
solicitor  attends  with  the  approval  of  the 
Master  (or  Real  Representative^  previously 
given 

If  the  sale  occupies  more  than  one  day,  the  Master 
may  allow  him,  in  addition  to  his  travelling 
expenses,  per  diem,  a  sum  not  exceeding 
twenty  dollars. 

The  Master  may  also  allow  to  one  other  party  to 
the  suit  his  fees  and  expenses  for  attending 
sales,  if,  in  his  opinion,  it  is  necessary  and 
proper  that  he  should  attend. 


Miscellaneous. 


140. 


Statement  of    issues  in  Master's  office,    when  re- 
quired by  the  Master 

In  special  matters  to  be  increased  in  the  discretion 
of  the  Taxing  Officer  in  Toronto. 
141.  For  each  folio  over  10 
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142.  When  it  has  been  satisfactorily  proved  that  pro- 

ceedings have  been  taken  by  solicitors  out  of 
Court  to  expedite  proceedings,  save  costs,  or 
compromise  actions,  an  allowance  is  to  be 
made  therefor  in  the  discretion  of  the  Taxing 
Officer  in  Toronto  (or  Judge  of  County  Court 
in  C.  C.  cases.) 

Charges  for  proceedings  taken  to  save  expenses  are 
taxable  whether  taken  between  the  solicitors  for  the 
parties  or  by  one  party :  Torrance  v.  Torrance,  9  P.  R. 
271. 

See  item  160. 

143.  Drawing  bill  of  costs  as  between  party  and  party 

for  taxation  (including  engrossing  and  copy 
for  Taxing  Officer,  or  C.  C.  Clerk),  per  folio.. 
The  costs  of  drawing  bills  of  costs  are  allowed  where 
there  is  litigation  or  quasi  litigation,  but  are  never 
allowed  in  the  matter  of  a  taxation  of  a  solicitor's  bill 
by  his  client :  Re  National  Bank  of  Wales.  1902,  2  Ch. 
412. 

144.  "Copy,  per  folio,  to  serve 

145.  For  maps  and  plans  necessary  for  and  used  at  the 

trial — a  reasonable  sura  in  the  discretion  of 
the  Taxing  Officer  (Con  .Rule  1213) 

See  Rule  1174,  and  notes. 

See  also  items  160  and  166. 

Counsel  Fees. 

Counsel  fees  cannot  be  taxed  to  a  barrister  acting  in 
his  own  behalf :  Clarke  v.  CreigMon,  15  P.  R.  105,  unless 
he  also  acts  for  other  parties  entitled  to  costs : 
Strachan   v.   Rtittan,   Ih.,   109. 

Notwithstanding  the  provisions  of  the  Tariff  a  Taxing 
Officer  has  a  discretion  to  tax  larger  counsel  fees  as  "  be- 
tween solicitor  and  client  "  than  may  have  been  allowed 
on  a  taxation  "between  solicitor  and  client":  Smith 
V.  Hanrood.  17  P.  R.  36,  and  the  discretion  of  a  Taxing 
Officer  as  to  the  amount  nof  counsel  foes  will  not  ordin- 
arily be  interfered  with  on  appeal  :  Th. 
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Where  an  appeal  Avas  dismissed  without  calling  on 
counsel  for  the  respondent,  a  fee  was  taxed  for  the  lead-j 
ing  counsel  of  the  respondent  who  was  retained  but  not] 
actually  present  when  the  appeal  was  disposed  of:: 
Charman  v.  Brandon,  82  L.  T.  369.  ' 

Fee  on  motion  of  course,  or  on  motion  in  matters 
not  special 

147.  On  special  ex  parte  motion  or  application  to  the 

Court  (only  one  counsel  fee  to  be  taxed) . 
A  counsel  fee  of  $5.00  should  be  taxed  on  each  neces- 
sary and  proper  enlargement  of  the  Court  motion  :  Mc- 
Gallum  V.  McCallum,  11  P.  R,  179. 
To  be  increased  in  the  discretion  of    the  Taxing! 
Ofl&cer  in  Toronto  (or  Judge  of  County  Court! 
in  C.  C.  cases,  who  shall  mark  amount  to  be 
taxed  on  order  of  Court,  if  any,  before  taxa- 
tion) to 

148.  Fee  on  argument  on  supporting  or  opposing  ap- 

plication to  the  Court,  or  argument  in  the 
High  Court  of  special  case,  or  appeal j^^  ^^ 

In  High  Court  and  Court  of  Appeal  to  be  in- 
creased in  the  discretion  of  the  Taxing  Officer  | 
in  Toronto,  but  no  more  than  two  counsel  fees 
to  be  allowed  in  any  case.  I 

In  C.  C.  to  be  increased  in  the  discretion  of   the 

Judge,  to 

See  items   160  and  166. 

149.  On  argument  of  appeal  in  the  Court  of  Appeal,  in 

the  discretion  of  Taxing  Officer  at  Toronto, 
but    no    more    than    two    counsel  fees  to  be 
allowed    in  any  case.     (Eules  1  Jan.,    1896, 
1504,  amended.) 
See  Dolap  v.  Charlehovi,  18  P.  R.  417. 

150.  On  argument    in    County  Court  appeals,    in  the 

discretion  of  the  Taxing  Officer  at  Toronto, 
not  exceeding  $25.  (Rules  1  Jan.,  1896, 
1504.) 
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On  consultations 

See  Rule  1177. 

See   Commissioners   of   RaUways   v.    O'Ronrkc,    75   L. 
T.   84. 

Fee,  with  brief,  on  assessment 

Fee,  with  brief,  at  trial 

In  High  Court  cases  to  be  increased  by  the  Taxing 
Officer  in  his  discretion  to  a  sum  not  exceed- 
ing $40  to  a  senior  counsel,  and  $20  to  Junior 
counsel,  in  actions  of  a  special  and  important 
nature.  Provided  that  the  Taxing  Officer  in 
Toronto  shall  have  power  to  tax  increased 
fees,  but  more  than  o"ne  counsel  fee  shall  not 
be  allowed  in  any  ease  not  of  a  special  and 
important  nature;  not  more  than  two  in  any 
case.  Provided  that  if  an  application  to  in- 
crease fees  be  made  in  the  first  instance  to  the 
Local  Taxing  Officer,  and  a  fiat  granted,  no 
application  shall  thereafter  be  made  to  the 
.  Taxing  Officer  at  Toronto. 
As  to  the  allowance  of  two  counsel  to  a  trustee  who 

being  attacked   appeared  separately  from  his  co^ti-ustees, 

see  Re  Maddock,  Butt  v.   Wright,  1899,   2  Ch.  588. 

In  Count}'  Court  cases  to  be  increased  by  the 
Judge  in  actions  of  a  special  or  important 
nature  fallinof  within  the  increased  jurisdic- 
tion conferred  by  59  Y.  c.  19,  unon  County 
Courts  (on  notice  to  the  opposite  party)  to  a 
sum  not  exceeding 

In  County  Court  cases  to  be  increased  by  the 
Judge,  in  actions  of  a  special  or  important 
nature  not  falling  within  the  increased  Juris- 
diction aforesaid  (on  notice  to  the  opposite 
party)  to  a  sum  not  exceeding 

(In  C.  C.  cases  no  charge  to  be  made  by  either 
party  in  connection  with  such  application.) 
See  items  160  and  166. 
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Where  an  action  of  a  special  and  important  nature  is 
strenuously  contested  on  both  sides  it  is  proper  to  allow 
fees  to  both  senior  and  junior  counsel :  Carlisle  v.  Rob- 
lin,  16  P.  R.  328. 

Counsel  fees  were  taxed  to  a  partner  of  defendant 
upon  proof  of  an  agreement  that  the  partner  was  to  be 
paid  in  the  same  way  as  if  other  counsel  were  employed : 
Johnston  v.  Ryckman.  7  O.  L.  R.  511. 

The  discretion  of  the  Taxing  Officer  as  to  allcywing 
two  counsel. fees,  and  of  the  Taxing  Officer  at  Toronto  or 
the  .Judge  in  C  C.  cases  as  to  increased  fees,  only  arises 
where  the  action  is  of  a  special  or  important  nature : 
Re  RoUnson,   16  P.  R.  423. 

The  practice  is  not  to  interefere  on  appeal  with  the 
discretion  of  a  Taxing  Officer  as  to  the  quantum  of  a 
counsel  fee :  Rondot  v.  The  Monetary  Times,  18  P.  R. 
141 ;  and  see  notes  to  Rule  774 ;  Denison  v.  Woods,  18 
P.  R.  328. 

This  item  is  to  be  read  as  part  of  item  163  relating 
to  arbitrations  :  McKeen  v.  South  Gower,  12  P.  R.  .553. 

In  arbitrations  in  England  there  is  no  general  rule 
that  only  one  counsel  fee  should  be  allowed :  Orient 
Steam  'Navigation  Co.  v.  Ocean  Marine  Insurance  Co., 
35  W.  R.  771.     See  note  to  item  164. 

Under  an  order  made  at  the  Assizes  postponing  the 
trial  upon  payment  of  the  costs  of  the  day.  counsel  fees 
are  taxable  according  to  the  discretion  of  the  Taxing 
Officer  and  not  according  to  any  arbitrary  limit:  Out- 
water  V.  Mullett,  13  P.  R.  509,  in  which  Hogg  v.  Craii, 
12  P.  R.  14,  was  dissented  from. 

The  midday  adjoiirnment  of  the  Court  was  held  not 
to  be  included  in  computing  the  time  occupied  by  a  case : 
Collins  V.  Worley.  60  L.  T.  748. 

Where  by  the  resignation  of  a  Judge  a  second  argu- 
ment was  rendered  necessary,  the  Court  allowed  the 
successful  party  the  costs  of  both  arguments:  Piatt  v. 
Attrill  19  C.  L.  J.  348;  3  C.  L.  T.  543. 

On  arj^nment  or  examination  in  Chambers  in 
cases  proper  for  the  attendance  of  counsel  and 
where  counsel   attends 


To  be  increased  in  the  rliscretion  of  the  Taxing 
Officer  in  cases  in  the  High  Conrt  or  Court 
of  Appeal  to  a  sum  not  exceeding , 
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To  be  increased  in  the  discretion  of  the  Judge  in 
C.  C.  cases  to  a  snm  not  exceeding 

Subject  to  further  increase  in  the  discretion  of 
the  Taxing  Officer  at  Toronto.  Provided  that 
the  Master  in  Chambers  may  in  cases  before 
him  recommend  a  fee. 


This  item  would  appear  to  apply  in  taxations  between 
solicitor  and  client  as  well  as  between  party  and  party : 
see  Re  Chapman,  9  Q.  B.  D.  254;  10  Q.  B.  D.  .54;  but 
see  item  166,  Rule  3,  and  Re  Macaulay,  17  P.  R.  461; 
18  P.  R.  184. 

A  fee  paid  ta  counsel  in  British  Columbia  for  attend- 
ing on  an  examination  of  witnesses  there  was  allowed 
in  Logan  v.  Kirk,  14  P.  R.  130. 

155.  On  attendance    on    reference    to    Master,    C.  C. 

Clerk,  or  Eeferee,  when  counsel  necessary.  .  . 
To  be  increased  in  special  and  important  matters 
requiring  the  attendance  of  counsel,  in  the 
discretion  of  the  Taxing  Officer  in  Toronto 
(or  the  County  Court  Clerk  in  C.  C.  cases,  not 

exceeding) 

S«e  items  160  and  166. 

156.  Fee  on  drawing,  and  settling,  allegations  in  prae- 

cipe for  revivor,  in  special  cases,  proper  for 

opinion  of  counsel 

To  be  increased  in  the  discretion  of  Taxing 
Officer  (or  C.  C.  Clerk  in  C.  C.  cases),  to  an 
amount  not  exceeding 

157.  On     settling   pleadings,     interrogatories,     special 

cases,  issues  or  netitions,  and  advising  on 
evidence  in  contested  cases,  in  the  discretion 
of  the  Taxing  Officer  (or  C.  C.  Clerk  in  C.  C. 

cases) ,  not  exceeding 

See  items  160  and  166. 

One  fee  for  advising  on  evidence  would  seem,  under 
this  item,  all  that  can  be  taxed  in  an  action.  In  England 
a  second  foe  may  be  allowed  where,  after  the  pleadings 
are  closed,  and  advice  on  the  evidence  obtained,  the* 
opposite  party  has  by  motion  obtained  a  change  of 
pleadings :   Wicksteed  v.  Biggs,  52  L.  T.  428. 
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A  fee  revising  a  special  reply  to  a  counter-claim  is 
proper :  Alexander  v.  School  Trustees,  11  P,  R.  157. 

Where  there  was  no  trial,  a  reference  having  been 
arranged  for  beforehand  by  the  parties,  and  being  neces- 
sary in  the  case,  no  fee  for  advising  on  evidence  was 
allowed:  Re  Robinson,  16  P.  R.  423. 

A  coTinsel  fee  and  a  fee  for  advising  on  evidence  on  a 
trial  before  a  Referee  of  issues  other  than  mere  questions 
of  account,  were  allowed  in  an  action  by  an  architect 
for  professional  services :  Denison  v.  Woods,  18  P.  R. 
328. 
158.  On  settling  the    appeal  case    and  reasons    for  or 

against  appeal 

To  be  increased  in  the  discretion  of  the  Taxing 
Officer  at  Toronto  in  special  and  important 

matters  to  a  sum  not  exceeding 

See  Items  160  and  166. 
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General. 


Where  any  fee  is  subject  to  be  increased,  in  the 
discretion  of  the  Taxing  Officer  in  Toronto, 
either  party  to  the  taxation  may,  during  its 
progress,  require  that  such  item  shall  be 
referred  by  the  Local  Taxing  Officer  to  the 
Taxing  Officer  in  Toronto,  whose  decision 
shall  be  final  as  to  that  item,  but  this  shall 
not  prevent  an  appeal  from  such  taxation. 
See  item  160. 

The  necessary  letters  and  attendances  incurred  in 
obtaining  the  decision  of  the  Taxing  Officer 
in  Toronto  in  any  matters  which  are  in  his 
discretion  shall  be  allowed  as  part  of  the  costs 
of  the  cause. 

An  aflBdavit  in  proof  of  an  agreement  as  to  payment 

of  counsel  fees  for  the  partner  of  a  defendant  was  not 

taxed  in  Johnston  v.  Ryckman    7  O.  L.  R.  511. 

161.  The  Taxing  Officer    in  Toronto    may  apply  to  a 

Judge,  or  the  Courts,  on  the  taxation  of  any 

item  which  is  in  his  discretion,  or  is  referred 

to  him. 
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162.  No  application  shall  be  allowed  by  either  solicitor, 

or  counsel,  to  a  Judge,  or  the  Court,  in  refer- 
ence to  any  item  which  is  in  the  discretion  of 
the  Taxing  Officer  in  Toronto,  but  this  shall 
not  prevent  an  appeal  from  a  Taxing  Officer. 

163.  On  arbitrations,  counsel  fees  mav  be  allowed  and 

taxed  on  the  same  scale  and  conditions,  so 
far  as  possible,  as  those  hereinbefore  pre- 
scribed for  counsel  fees  at  trials. 

Item  153  is  to  be  read  as  part  of  this  item,  and  the 
Taxing  Officers  at  Toronto  have  authority  to  consider 
the  question  of  increased  counel  fees  in  the  case  of  an 
arbitration,  where  there  is  no  cause  in  Court :  Re 
McKeen  &  South  Goicer,  12  P.  R.  553. 

As  to  the  discretion  of  the  Taxing  Officer  in  regard  to 
fees  and  expenses  of  arbitrators,  and  in  regard  to  the 
fees  of  counsel  on  arbitrations,  see  Re  Hillyard  d  Royal 
Ins.  Co.,  12  P.  R.  255. 

The  Taxing  Officer  may  in  his  discretion  allow  two 
counsel  fees,  as  he  may  in  the  case  of  a  trial  of  an 
action  :  Re  Pollock,  15  P.  R.  355. 

In  arbitrations  in  England  there  is  no  general  rule 
that  only  one  counsel  fee  should  be  charged :  Orient 
Steam  Nav.  Co.  v.  Ocean  Marine  Ins.  Co.,  35  W.  R.  771. 

Instructions  for  brief  on  an  arbitration  were  allowed 
in  Re  Oliver  &  Bay  of  Quinte  Ry.  Co.,  7  O.  L.  R.  567. 

In  taxing  the  costs  of  an  arbitration  upon  the  County 
Court  scale,  no  larger  fee  for  attendance  of  counsel 
before  the  arbitrators  than  $25  can  be  allowed,  even 
though  the  attendance  is  for  several  days :  see  item  1.53. 

Arbitrators  are  not  under  R.  S.  O.  c.  62,  entitled  to 
charge  as  fees  for  a  day's  sitting,  which  extends  beyond 
six  hours,  more  than  the  maximum  amount  fixed  by  the 
schedule.s  for  a  single  day's  sitting :  Re  Thornhury  & 
Grey,  15  P.  R.  193. 

164.  On  appeals  to  the  Court  of  Appeal  and  in  County 

Court  appeals  where  the  fees  are  not  above 
provided  for,  the  same  fees  and  allowances 
shall  be  taxed  as  are  allowed  for  similar  ser- 
vices in  the  High  Court  or  County  Court,  as 
the  case  may  be. 
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165.  In  taxing  costs  between  solicitor  and  client,    the 

Taxing  Officer  or  County  Court  Clerk,  in 
County  Court  cases,  may  allow  for  services 
rendered  not  provided  for  bv  this  tariff,  a 
reasonable  compensation  as  far  as  practicable 
analogous  to  its  provisions. 

166.  Where  a  taxation  is  between  solicitor  and  client  on 

a  reference  made  under  the  Act  respecting 
Solicitors  (E.  S.  0.  1887,  c.  147)  (a)  and 
Rules  1184  to  1188,  the  officer  to  whom  the 
matter  is  referred  may  exercise  all  the  powers 
of  the  Taxing  Officer  at  Toronto  in  respect 
to  increasing  allowances  made  by  this  tariff .  . 
(a)   Now  R.  S.  O.  c.  174. 

This   item    is    in   confirmation    of   the   decision    in   Be 
Macaulay,  17  P.  R.  461 ;  18  P.  R.  184. 

Though  a  Taxing  Officer  has  a  discretion  in  the  taxa- 
tion of  costs  as  between  party  and  party,  and  the  same 
discretion  as  between  solicitor  and  client,  still  it  by  no 
means  follows  that  what  is  reasonable  in  the  former 
case  is  also  reasonable  in  the  latter :  Re  Blyth  d  Fan- 
shawe.  52  L.J.  Chy.  186;  Smith  v.  Harxcood,  17  P.R.  36. 
A  fee  of  $20  a  day  was  allowed  to  a  solicitor  attend- 
ing upon  the  execution  of  a  commission :  Greey  v. 
Smith,  7  C.  L.  T.  168. 

Before  incurring  any  unusual  expense,  the  solicitor 
should  inform  his  client  that  it  is  unusual,  and  obtain 
his  sanction,  letting  him  know  that  the  expense  may  not 
be  allowed  between  party  and  party :  Re  Broad  v. 
Broad,  15  Q.B.D.  252,  420;  but  see  Osmond  v.  Mutual 
Cycle  Co.,  18@9,  2  Q.  B.  488;  81  L.  T.  254.  See  also 
Rule  1176.  A  trustee  was  allowed  costs  out  of  the 
estate,  of  a  petition  to  correct  slips  in  a  former  petition : 
In  re  Hopper's  Trusts,  34  W.  R.  392.  A  solicitor  was 
disallowed  between  solicitor  and  client  costs  occasioned 
by  an  inaccurate  statement  in  particulars  of  sale,  by 
reason  of  which  the  Court  of  Appeal  held  a  purchaser 
not  bound  to  complete  his  purchase :  Re  X.,  81  L.  T. 
Jour.  6.  The  costs  of  journeys  to  London  by  a  country 
solicitor  were,  under  special  circumstances,  allowed :  In 
re  Storer,  32  W.  R.  767. 
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TARIFF  OF  DISBURSEMENTS. 

(Rule  1179.) 


Except  where  otherwise  expressly  provided  by  Statute  or  Rule  of 
Court,  the  following  fees  and  allowances  shall  be  taken  and 
received  by  the  officers  and  persons  herein  mentioned  in  civil 
actions  in  the  High  Court  and  Court  of  Appeal  and  in  the 
County  Courts  in  lieu  of  all  fees  payable  to  those  officers  and 
persons  under  the  tariffs  heretofore  in  force  in  the  said  Courts  : 


Higher 
Scale. 
High 
Court 

AND 

Court  of 
Appeal. 

COUMY 

Courts. 

FEES  TO  BE  PAYABLE  IN  STAMPS  OR  OTHER- 
WISE TO  OFFICERS  OF  THE  COURTS. 

(Inclusive  of  all  Fees  expressly  imposed  hy  Statute.) 

Registrar  of  Court  of  Appeal. 

1.  Setting  down  for  argument  (a) 

$    c 

4  00 

2  00 
0  90 
0  50 

$    c. 

2.  On  every  judgment  or  order  of  the  Court  passed 

and  entered   (a) 

3.  Certificate  on  discharging  appeal 

4.  On  every  order  in  Chambers 

5.  For  other  services  the  like  charges  as  are  payable 

in  the  Hi?h  Court  for  similar  services 

(fl)   Imposed  by  58  V.  c.  12,  s.  184  (Jud.  Act,  s.  184). 
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FEES  TO  BE  PAYABLE  IN  STAMPS,  Etc.— Con. 

Master  in  Ordinary,  Local  Masters  and  Official 
AND  Special  Eeferees. 

6.  Filing  and  entering  Judgment  or  order  in  Master's 

book 

7.  Every  warrant  or  appointment 

8.  Administering  oath  or  taking  affirmation 

9.  Marking  every  exhibit 

10.  Drawing    depositions    (in  infancy  matters    only), 

reports  or  orders,   per  folio,  to  include  time 
occupied 

11.  Fair  copy,  per  folio  (when  necessary) 

12.  Copies  of    evidence  supplied  to  parties  or  for  the 

use    of    the    Judges — such    sums    as   may  be 
authorized  under  any  Order  in  Council. 

13.  Copies  of    evidence  not  provided  for  by  any  such 

Order  in  Council,  and  copies  of  papers  given 
out  when  required,  per  folio 

14.  Every  attendance  upon  any  proceeding  or  enlarge- 

ment thereof  or  selling  property 

15.  For  each  additional  hour 

16.  Fee  on  report    signed   (only  one  to  be    allowed  in 

each  action  or  matter,  on  first  report) 

17.  Every  certificate,  if  not  longer  than  two  folios,  .  .  . 

18.  For  each  folio  over  two 

19.  Filing  each  paper  or  subsequent  order 

20.  Taxing  costs,  per  hour 

21.  Taxing  costs,  including  attendance 

22.  Making  up    and  forwarding    depositions,    bills  of 

costs  and  proceedings  in  Master's  office 

23.  Every  special  attendance  out  of  office  within  two 

miles,  per  hour  occupied  by  reference  or  sale 

24.  Every  additional    mile    above    two    for    travelling 

expenses 
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High 
Court 

AND 

Court  of 
Appeal. 


FEES  TO  BE  PAYABLE  IN  STAMPS.  Etc.— Con. '     $   c 


25.  Every  order  in  Chambers 

26.  Searching^  files  in  office 

27.  Do.  on  Higlier  Scale  same  allowance  as  to  Deputy 

Registrar '. 

Clerk  of  the  Process,  Clerk  of  the  Crown  and 
Pleas,  Registrars,  Local  Registrars,  Deputy 
Registrars,  Deputy  Clerks  of  the  Crown, 
Clerk  in  Chambers,  Accountant  and  Taxing 
Officers  in  the  High  Court,  and  the  Clerks 
OF  THE  County  Courts. 

28.  Every  writ 

?9.  Every  Concurrent,  Alias,  Pluries  or  Renewed  Writ. 

Additional  on  every  Writ  by  Statute  (&) 

30.  Every  appearance  entered,  and  filing  memorandum 

thereof 

31.  Every  appearance,    each    defendant  after  the  first 

32.  Filing  every  Affidavit,  Writ  or  other  proceeding.  . 

33.  Amending  every  Writ  or  other  proceeding 

34.  Upon  payment  of    money  into    Court    where    the 

amount  is  upwards  of  $10 

[No  sum  to  be  payable  in  respect  of  payments 
into  Court  upon  mortgages  or  securities  held 
by  the  Accountant:  Rule  1271,  18  Feb.,  1892. 

35.  Upon  payment  of   money  out  of    Court  where  the 

amount  is  upwards  of  $10:  Rule  1271,  .18 
Feb.,  1892. 

36.  Passing  and  certifying  Record  (payable  in  cash  to 

Deputy  Clerks  of  the  Crown,  Local  Regis- 
trars and  Deputy  Registrars  not  paid  by 
salary)  (e) 


0  30 


0  30 


1    00 
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Courts. 


S  c. 

0  20 
0  10 


0  50 

0  50 

0  50 

0  40 

0  50 

0  20 

0  15 

0  10 

0  10 

0  10 

0  10 

0  30 

0  25 

0  30 


0  30 


0  50 


(6)   Imposed  by  58  V.  c.  12,  g.  183    (Jud.  Act,  s.   183),  and  payable  in 
stamps. 

(e)    This  fee  is  no  longer  payable  in  cash  to   any   officer,    except   a   Deputy 
Registrar  who  is  not  paid  by  salary.     It  is  payable  in  stamps  to  other  officers. 
See  note  (e)  on  p.  28. 
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FEES  TO  BE  PAYABLE  IN  STAMPS,  Etc.— Con. 

37.  Entering  action  for  trial  or  assessment  (including 

H.  C.  cases  entered  for  trial  at  C.  "C.)  (e) 

(The  foregoing  fee  of  $2  payable  by  Statute  (/) 
to  be  payable  in  cash  to  Deputy  Clerks  of  the 
Crown,  Local  Eegistrars  and  Deputy  Kegis- 
trars  not  paid  by  salary.) 

Additional  fee  in  High  Court  cases  payable  by 
Statute  for  the  Shorthand  Eeporters'  Fund 
payable  in  stamps   (c) 

Additional  fee  by  Statute  in  jury  cases  (d) 

38.  On  setting  down  on  the  paper  for  argument  every 

special  case 

Additional  fee  payable  by  Statute  (h) 

39.  Setting  down  a  cause  for  any  other  purpose 

40.  Subpoena,  including  filing  praecipe 

Additional  fee  by  Statute  (&) 

41.  Every  Reference,  Inquiry,  Examination,    or  other 

special  matter  for  every  meeting  not  exceed- 
ing one  hour,  not  including  the  settlement  of 
minutes  of  a  judgment  nor  the  allowance  or 

disallowance  of  a  bond 

As  to  minutes  of  judgment,  this  expresses  a  ruling  of 
Boyd,  C'.,  29th  September.  1888,  and  as  to  settling  a 
bond  for  sec«ritv  for  costs,  the  decision  in  Casey  v. 
Morden,  16  P.  R.  127. 
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$  c. 


(.02  00 


('■)1  00 
3  00 

0  20 
0  80 
0  50 
0  50 
0  50 


1  00 


County 
Courts. 


0  50 


1  50 
0  20 


0  20 
0  20 


0  75 


(6)    Imposed  by  58  V.  c.   12,   s.   183    (.Tud.  Act.  s.   183),   and   payable  in 
stamps. 

( o)  The  amount  payable  was  formerly  $1,  but  is  now  $2 ;  see  5  Ed.  vii.  c.  13, 
s.  5  (see  Jud.  Act,  s.  171),  which  took  effect  on  1st  Sept.,  1905. 

(d)  Imposed  by  R.  S.  O.  1887,  c.  52,  s.  148  (R.  S.  O.  1897,  c.  61.  s.  150). 

(c)  A  fee  of  $3  was  formerly  payable  to  Deputy  Clerks  of  the  Crown  for 
their  own  use,  under  44  V.  c.  8,  s.  1,  in  lieu  of  the  $2,  mentioned  in  this  item, 
and  the  $1  mentioned  in  item  30:  the  latter  fee  is  now  payable  in  stamps  (or 
in  cash  to  Dep.  Registrars  not  paid  by  salary),  and  the  fee  of  $2,  which  was 
imposed  by  Jud.  Act.  s.  183,  is  not  now  payable :  see  3  Ed.  vii.  c.  8,  .«.  9, 
jimendinjr  .«.   1 8.^. 

(/)   This  fee  on  the  H.  C.  scale  is  no  longer    payable.     See  note  (c). 
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FEES  TO  BE  PAYABLE  IN  STAMPS,  Etc.— Con. 

42.  Every  Reference,    Inquiry,  Examination,    or  other 

special  matter,    for  every  additional  hour    or 
less 

43.  Fee  on  report  made  on  such  reference,  etc 

44.  Attending  on  opening  Commission 

45.  Every  certificate    made  evidence    by  Law,    or  re- 

quired by  the  practice,    including    any  neces- 
sary search 

Additional  fee  where  seal  is  required  (h) 

46.  Every  Certificate  for  Registration 

Additional  fee  for  Seal  of  Court  or  office  (&) 

47.  Entering  Certificate  of    Title  or  Conveyance,  per 

folio ; 

i8.  Every  ordinary  Order 

Additional  fee  by  Statute  (&) 

49.  Every  special  Order,  not  exceeding  six  folios,  ner 

folio 

Additional  fee  by  Statute  (6) 

50.  Every  Chamber  Order 

51.  Every    interlocutory    Judgment    or    Judgment   by 

default 

Additional  fee  by  Statute(6) 

53.  Every  final  Judgment    otherwise    than  Judgment 

by  default 

Additional  fee  by  Statute  (h) 

53.  Taxing  Bill  of  Costs  and  giving  allocatur  or  certi- 

cate 

Additional  fee  by  Statute  (h) 

54    Entering  Order  when  necessary,  per  folio 

55.  Taking  account  on  Prascipe  Judgment 
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1  00 
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0  60 
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0  50 

0  10 
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0  30 

0  30 

0  20 

0  20 

0  20 

0  20 
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0  60 

0  50 
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1  00 

0  50 

(b)   Imposed  by  58  V.  c.  12,  s.  183  ( Jud.  Act,  s.  183) ,  and  payable  in  stamps. 
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Where  the  defendant  disputes  the  amount  only  of  the 
plaintiff's  claim  and  an  account  is  taken  by  the  jndg' 
ment.  the  officer  signing  judgment  is  entitled  for  taking 
the  account  to  no  greater  fee  than  the  amount  specified 
in  this  item:   Gilpin  v.  Cole,  17  C.  L.  T.  380. 

56.  Exemplification,  or  office  or  other  copy  of  papers 

or  proceedings  required  to  be  given  out,  per 
folio,  besides  certificate  and  seal  when  re- 
quired  

Additional  fee  by  Statute  for  Seal  of  Court  (&)..  . 

57.  Examining    and    authenticating  papers  when  copy 

prepared  by  Solicitor — every  three  folios.  . .  . 

58.  Every  search,  if  within  one  year 

59.  Every  search,  if  over  one  year  and  within  two  years 
GO.  Every  search,  if  over  two  years,  or  a  general  search 
61.  Every    Affidavit,    Affirmation,    etc.,    taken    before 

them 

rJ2    Every  Allowance  and  Justification  of  Bail 

03.  Taking  Eecognizance  of  Bail , 

64.  Entering  Satisfaction  on  Eecord,  and  filing  Satis 

faction  piece,  including  any  necessary  search, 

65.  p]very  Commission  for  the  Examination  of    Wit- 

nesses  , 

HC).  Making  up  and  forwarding  papers,  including  bills 
of  costs , 

67.  Every  Commission    for  taking  Bail    and  Affidavit 

(to  be  on  parchment) , 

68.  Entering  Exoneretur  on  Bail  piece 

69.  Making  up  Records  of  Conviction,  or  of  Acquittal, 

per  folio 

70.  Entering  and  Docketing  .Judgment 

71.  For  making  the  Entry  required  in  Cognovit  Book 
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(h)   Imposed  by  58  V.  c.  12,  s.  183   (Jud.    Act. 
stamps. 


s.  183),  and  payable  in 
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FEES  TO  BE  PAYABLE  IN  STAMPS,  Etc.— ('on. 
Clerks  of  the  County  Courts  (Additional). 

72.  Every    Judgment    pronounced,    Jury    discharged. 

Record  withdrawn,  or  Order  of  Reference  at 
the  trial 

73.  Drawing  appointments  made  by  the  Judge 

74.  Every  appointment  for  taxation  of  costs  or  other- 

wise, made  by  C.  C.  Clerk 

75.  For  every  Jury  sworn 

76.  Every  enlargement  on  application  to  the  Judge  in 

Chambers,  including  search,  if  marked  bv  the 
Ckrk . 


Deputy  Registbabs  not  Paid  by  Salary. 

(Additional,   only  so  long  as  the  present  officers  retain 
office  and  are  not  paid  by  salary.) 

77.  Marking  every  exhibit  produced  on  the  examina- 

tion of  witnesses 

78.  Swearing  each  witness 

79.  Attending  on  inspection   of    documents,    produced 

with  affidavits  on  production,  per  hour 


$  c. 


County 
CounTS. 


0  20 

0  20 

1  00 


Special  Examiner. 

80.  Every  appointment.  .  .^ 0  50 

81.  Administering  oath  or  taking  affirmation. i  0  20 

82.  Marking  every   exhibit j(«)0  20 

83.  Taking  depositions  per  hour \  (c)0  60 


$  c. 


0  50 
0  25 

0  10 

1  00 


0  15 


0  10 

0  20 

(b)  0  20 

0  75 


(a)   Now  10  cents:  see  Order  in  Council,  Jud.  Act,  s.  175.  H.  &  L.  Jud. 
Act  (3rd  ed.)  p.  189.  . 

(6)   Now  5  cents:  see  ib. 
(c)   Now  $1.00:  see  ib. 


;^2 
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FEES  TO  BE  PAYABLE  IN  STAMPS,  Etc.— Con. 

84.  Fair  copy  for  Solicitor,  ])er  folio  (when  required) 

85.  Every  attendance  out    of    office  when  within  two 

miles 

86.  Every  attendance  over    two  miles  out    of    office — 

extra  per  mile 

87.  Every  certificate 

88.  Making  up   and   forwarding  answers,   depositions, 

etc.,  including  filing  Preecipe 

89.  For  every  attendance  upon  an  appointment,  when 

Solicitor    or    witnesses    do    not    attend    and 
examiner  not  previously  notified 

Referee  of  Tu'les. 

90.  Every  Warrant  or  Ai)pointment  in  contested  cases 

91.  Administering  Oath  or  taking  Affirmation 

92.  Marking  every   exhibit I 

93.  Dj-awing  depositions,  reports  or  orders,  advertise- 

ments and  notices,  per  folio 

94.  Copy  of  papers  given  out  when  required,  per  folio 

95.  Every  attendance  upon  a  reference  in  a  contested' 

case i 

96.  For  each  additional  liour  after  the  first I 

97.  Every  certificate  not  being  the  certificate  of  title! 

98.  Filing  each  pajier : 

99.  Taxing  costs,  including  attendance ■ 

100.  Making  up  and    forwarding    papers    to    the  In- 

spector of  Titles 

101.  Every  special  attendance  out  of  office  within  two 

miles , 

102.  Everv  additional  mile  above  two 


•    $  c. 

(d)0  10 

(^)2  00 

0  20 

0  50 

0  50 

1  00 

0  80 
0  20 
0  10 

0  20 

0  10 

1  00 
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0  50 

0  10 

1  00 

0  30 
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0  10 
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0  10 
0  25 

0  25 
0  50 


(d)   See  now  Order  in  Council,  Jud.  Act,  s.  175,  H.  &  L.  Jud.  Act  (3rd  ed.) 
p.   189. 

{e>   Now  $1.50:  see  ift. 
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FEES  TO  BE  PAYABLE  IX  STAMPS,  Etc.— Con. 

103.  Beading  affidavit,  per  folio 

104.  Matter  added,  per  folio 

105.  Searching  files  in  office 

106.  Every  deed  in  the  chain  of  title  other  than  satis- 

iied  mortgages 

107.  Where  title  is  claimed  by  possession  only 

108.  Drawing  and  engrossing  certificate    of    title,    or 

conveyance   in   duplicate 

109.  All  necessary  sums  paid  for  postage  or  transmis- 

sion of  papers 

See  also  Rule  1011. 


COUNTY 
COUBTS. 


$  c. 


IxsrjxTOR  OF  Titles. 

110.  On  entering  petition,  for  all  correspondence, 
examination  of  the  title,  drawing  and  en- 
grossiufif  certificate  or  conveyance  and'eveiy 
other  matter  or  thing  done  under  the  petition  i 
(Con.  Rule  1036) . ^  qq 

Seal  Repkesektatia'e. 


111.  Tiic  Real  Representative  acting  under  the  Act 
respecting  the  partition  and  sale  of  Real 
Estate  (R.  S.  0.  1887.  c.  104)  (a)  shall,  in 
the  case  of  proceedings  lieing  instituted  in  the 
High  Court  or  a  County  Court,  be  entitled 
to  demand  and  receive  for  all  services  per- 
formed by  him  under  the  said  Act.  the  same 
fees  as  nearly  as  may  be  as  are  allowerl  to 
liOcal  Masters  or  Special  Examiners  for 
similar  services. 
(»>   Now  I?.  S.  O.  c.   12.<^. 
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FEES  TO  BE  PAYABLE  IN"  STAMPS,  Etc.— Con. 
Crier. 


112. 
113. 


Calling  every  case,  with  or  without  jury. 
Swearing  each  witness,  or  constahle.  . .  . 


Commissioners. 


HlOHKU 

Scale. 
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Court 
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Court  of 
Appeal. 


$  c. 


0  60 
0  15 


114.  For  taking  every  affidavit 0  20 

115.  For  taking  every  recognizance  of  bail 0  50 

116.  For  marking  every  exhibit 0  10 

Allowance  to  Witnesses. 

A  plaintiff  is  not  bound  to  rely  on  the  admissions  of 
the  defendants  in  the  examination  for  discovery,  and  the; 
costs  of  witnesses  called  to  prove  facts  thus  admitted 
are  taxable :  Alexandei-  v.  School  Trustees,  11  P.  R.  157. 
The  costs  of  witnesses  called  to  prove  irrelevant  matters 
should  not  be  allowed :  Christopher  v.  Noxon,  10  P.  R. 
149.  When  the  witness  is  subpoenaed  and  not  called  the 
Taxing  OflScer  may  inquire  into  the  practicability  and 
necessity  of  subpoenaing  him :  McLean  v.  Evans,  3  P.  R 
154;  and  see  Re  Prescott  Election,  32  U.  C.  Q.  B.  303.  j 
The  extra  costs  of  witnesses  occasioned  by  trying  the' 
action  out  of  t^je  country,  where  the  witnesses  reside,  j 
may  be  disallowed  by  a  Judge  to  a  successful  party :  see ; 
Ledyard  v.  McLean,  18  Gr.  130,  where  such  costs  were| 
disallowed  to  a  successful  defendant. 

'^rhe  Master  may  examine  into  the  truth  of  an  affidavit 

of   disbursements   for   witness   fees,   or   counsel's   receipt 

for  fees:  Doe  dem.  Bovlton  v.  Sioitzer,  1  O.  L.  Ch.  83: 

Ham  V.   Lasher,   24  U.   G.   Q.   B.  359.      See  also  notes,! 

"  H.  &  L.  Jiad.  Act  (3rd  ed.)   p.  1389.  - 

Where  witnesses  are  not  called,  the  onus  is  on  the] 
party  subpoenaing  them  to  .shew  their  relevancy,  andi 
sufficient  reason  for  their  not  having  been  called :  Car- 
lisle V.  RoUin,  16  P.  R.  328;  and  see  East  8tonehouse,\ 
L.  R.  V.  Victoria  Brewery,  etc.  43  W.  R.  .585:  73  L.' 
T.  54. 

117.  To  witnesses    residing  within  three  miles  of    the 

Court  House,  per  diem 1  00 


COUNIY 

Courts. 


S  c. 


0  50 
0  15 


0  20 
0  60 
0  10 
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FEES  TO  BE  PAYABLE  IN  STAMPS,  Etc.— Cow. 

118.  To  witnesses  residing    over  three  miles  from  the 

Court  House 

119.  Barristers  and  solicitors,  physicians  and  surgeons, 

other  than  parties  to  the  cause,  when  called 
upon  to  give  evidence,  in  consequence  of  any 
professional  service  rendered  by  them,  or  to 

give  professional    opinions,  per  diem 

Engineers,  surveyors  and  architects,  other  than 
parties  to  the  cause,  when  called  upon  to  give 
evidence  of  any  professional  service  rendered 
by  them,  or  to  give  evidence  depending  upon 

their  skill  or  judgment,  per  diem 

An  auctioneer  was  held  entitled  to  fees  as  a  profes- 
sional witness  in  Re  Worhingmen^s  Mutual  Soc,  21  Ch. 
D.  8.S1.  and  it  was  there  held  also  that  the  witness 
though  sworn  mijrht  refuse  to  answer  until  paid  the  fee 
to  which  he  was  entitled.  In  Ontario  an  auctioneer 
would  not  appear  to  be  so  entitled. 

An  officer  of  the  Court  subpoenaed  to  produce  public 
docinnents  in  his  custody  was  held  to  be  entitled  to  pro- 
fessional witness  fees  of  .$4  a  day :  Re  Nelson,  2  Chy. 
Ch.  252  ;  but  this  is  not  now  proper  under  the  present 
tariff,  and  Rule  11.51.  unless  the  Court  Judge,  or  officer 
before  whom  the  witness  produces  the  documents,  other- 
wise orders. 

131.  If  witnesses  attend  in  one  case  only,  they  will  be 
entitled  to  the  full  allowance.  If  they 
attend  in  more  than  one  case,  they  will  be 
entitled  to  a  proportionate  part  in  each  cause 
only. 
The  travellincr  expenses  of  witnesses,  over  three 
uiiles.  shall  be  allowed,  according  to  the  sums 
reasonably  and  actually  paid,  but  in  no  case 
shall  exceed  tweritv  cents  per  mile,  one  way. 
See  Picasso  v.  Trustees  of  Maryport  Hariour.  W.  N. 
1884,  85 ;  28  Sol.  .Tour.  391.  where  costs  of  keeping  a 
witness  until  the  trial  were  allowed  under  special  cir- 
cumstances. The  Ontario  Rules  and  Tariff  do  not  ex- 
pressly authorise  such   an   allowance. 

See  also  The  City  of  Lurlnioir.  ."SI  L.  T.  907. 
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FEES  TO  BE  PAYABLE  IX  STAMPS,  Etc.— Cow. 

The  expenses  of  witnesses  subpoenaed,  but  not  called, 
may  be  allowed  in  the  discretion  of  the  Taxing  Officer, 
but  were  disallowed  where  the  evidence  fxiR'oted  from 
the  witnesses  was  ap]>arently  of  no  value,  and  they  were 
subp(T>naed  from  abundance  of  caution:  Bed'liniiton  v. 
Deichmanii.  80  L.  T.  Jour.  226;  Leeds  Forge  v. 
Deighton'ii  Patent,  etc..    1903,  1  Ch.  475. 

Where  an  examination  of  a  witness  is  taken  de  hene 
esse,  but  he  is  afterwards  present  at  the  trial  and  his 
depositions  are  not  read,  the  costs  of  his  examination 
may  be  allowed  if  having  regard  to  the  state  of  affairs 
;it  the  time  they  were  reasonably  and  properly  incurred  : 
Bart  left  v.  Hifigim.  49  W.  R.  449. 

Amongst  the  costs  of  the  day  given  to  a  defendant  on 
an  adjournment  of-  the  trial,  his  expenses  were  allowed 
where  his  counsel  certified  that  he  could  not  have  pro- 
ceeded Avithout  him  :  and  it  was  held  that  it  was  prema- 
ture to  say  at  that  stage  of  the  cause  that  no  material 
evidence  could  be  given  by  defendant :  Goodfellow  v. 
f^hutlett'orth.  3  C.  L.  T.  lOo". 

The  travelling  expenses  of  a  party  who  was  a  neces- 
sary and  material  witness  in  his  own  behalf,  and  came 
from  England  to  give  evidence  at  the  trial,  may  be  al-; 
lowed:  Foiv  v.  Toronto  d-  Nipissing  Ry.  Co.  7  P.  R.  157. 
even  though  he  is  entitled  to  Division  Court  costs  only 
in  the  action:   Talbot  v.   Poole,  15  P.  R.  274. 

The  costs  of  executing  a  commis.'iion  are  entirely  in 
the  di.scretion  of  the  Taxing  Officer :  Ih.  See  also  fol- 
hornr  V.  Thomas.  4  Gr.  100. 

The  amount  to  be  allowed  for  procuring  the  attendance 
of  witnesses  who  live  out  of  the  jurisdiction  is  in  the 
discretion  of  the  Taxing  Officer,  and  is  not  limited  to  the 
amount  here  specified:  Ball  v.  Cronipton  Corfct  Co.,  11] 
P.  R.  2.'S6;  see  also  note  to  Rule  1181:  and  see  Com-\ 
missioners-  of  Ra'thcaiis  v.  O'Rourlrr.  75  Tj.  T.  84. 

It!  the  ca.se  of  divided  success,  as  to  the  proportion  of  j 
fees  of  witnesses  taxable,  see  Broton  v.  Houston.  17j 
Times  683.  following  Harrhou  v.   Bush.  5  E.  &  B.  344.' 

An  action  lies  at  the  suit  of  a  witness  against  the^ 
party  subpoenaing  him  for  his-  witness  fees,  if  not  duly 
paid  :    Chamberlain   v.   .'^toneham    24  Q.  R.  D.   113.  i 

N.B. — Tn  all  applications  and  proeoedin^p  before  the! 
County  Conrt  .Indies  not  relating  to  .suit?  I 
instituted  in  any  Conrt  of  Civil  Jnrisdiction  j 
there  shall  he  payable  to  tlie  Clerks  of  the{ 
County  Conrts  the  same  fees  as  in  thi:-;  Table  I 
=0  far  as  the  same  r\ro  nnplirahlo.  ' 


TARIFF   OF   FEES   <)F   SHKIllFFS,    ETC. 


TARIFF   C. 


FEES  OF  SHERIFFS  AND  CORONERS 

IN  CIVIL  MATTERS. 


(Referred  to  in  Rule  1189.) 


PEES  PAYABLE  TO  SHERIFFS  AND 
CORONERS. 

General  Matters. 

^  Hbe  Act  62  V.  (2) ,  c.  7,  s.  6,  provides  as  follows  : — 6.  Where  a 
Sheriff  is  directed  by  the  Judge  to  perform  any  service  or 
do  any  act  for  which  no  fee  is  provided,  the  Sheriff  may  be 
allowed  such  fees  as  the  Judge  may  think  adequate  and  may 
direct,  ond  the  same  shall  be  payable  by  the  Province  or  by 
the  County  or  part  by  the  Province  and  part  by  the  County, 
:>s  the  Judge  may  direct. 

1.  Receiving,  filing,  entering,  and  indorsing  all  Writs, 
Pleadings,    Rules,    Notices,    or  oilier  papers, 

each 

The  ordinary  charges  of  a  Sheriff  on   a  writ  besides 
his  poundage  and  expenses,  are : 

H.C.       C.C. 

Receiving 25         .10 

Warrant 75         .50 

Return 50         .25 

1 . 50         . 75 


HlOHKR 

Scale. 

HlOH 

Court 

CODHT  OF 

Appeal 


CoON'J  Y 
COUBIR. 


$    C.  j      $ 


0  25        0  10 
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HlOHfB  I 

Scale,   i 
High    { 

CoTTRT     County 
ANi>       Courts. 
Court  OF. 
Appeal.  : 


FEES  OF  SHP:ETFFS  X^B  coroners— Oon 


62  y.  (2),  c.  7,  s.  2,  provides  as  to  these  charges  as 
follows : — 

2.  The  Sheriff  may  at  the  time  of  the  delivery  demaud 
from  any  person  delivering  a  writ  of  execution  to  him 
to  be  executed,  the  fees  allowed  to  them  by  the  Tariff 
then  in  force  for  receiving,  warrant,  and  return,  and  the 
fees  so  paid  shall  if  afterwards  collected  from  the  debtor 
be  repaid  by  the  Sheriff  to  the  person  who  issued  the 
writ. 

of    all    Process  and    Writs,    except    Sub- 


$  c.       $  c. 


2. 


3. 


Return 

pcenas 

Return  of    Pleadings. 

papers 


Writs,    except 

Rules,    ISTotices,    or    other 

being  by  a  party  to  a  cause  or 


0  50 


0  25 


0  30 


Every  search,    not 

his  Solicitor 

Certificate  of  result  of  such  search,  when  required 
(a  search  for  a  Writ  against  lands  of  a  party 
shall  include  sales  under  Writ  against  same 
party,    and  for  the    then    last    six    months) 

Where  a  certificate  respecting  executions  againsi 
lands  is  required,  the  Sheriff,  if  so  requested, 
is  to  include  in  one  certificate  any  number  of 
names  in  respect  of  which  the  certificate  may 
be  required  in  the  same  matter  or  investiga- 
tion, but  shall  be  entitled  to  the  same  fees  as 
if  one  certificate  were  given  for  each  name, 
provided  that  no  greater  sum  than  $4  sliall  be 
charged  or  collected  in  respect  of  such  certifi- 
cate.    (50  V.  c.  r,  s.  5.) 

Every  Warrant  to  execute  any  Process,  mesne  or 
final,  directed  to  the  Sheriff,  when  given  to  a 
Bailiff I  0  75 

Every  Jury  sworn,  or  Cause  tried  before  a  judge.  .  |   1  00 

Every  Letter  written  (including  copy)  required  by 
party  or  his  Solicitor  respecting  Writs  or 
Process.  Avben  postage  prepaid 0  50 


0  25 


0  15 


0  HO 


0  75        0  75 


0  50 
0  80 


0  30 
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Higher 

SCALK. 

High 

CotJET 
AND 

cottrt  of 
Apvkal. 


FEES  OF  SHERIFFS  A^B  CORONEES— Cow. 

10.  Drawing  every  Affidavit  when    necessary  and  pre- 1 

pared  by  Sheriff .' 0  25 

Service  of  Process  and  Papers.  \ 

11.  Service  of  non-bailable  Process,  each  defendant  (no 

fee  for  Affidavit  of  Service  in  such  cases  to  be ; 
allowed,  imlesss  service  made  or  recognized,  by 
Sheriff;  on*  County  Court  scale,  including 
affidavit  of  service) 1  5^ 

12.  Serving    Subpoenas,    Orders,    Notices,     or    other 

papers  (besides  mileage)    (a) \  ^^  75 

13.  For  each  additional  party  served 0  60 

14.  Actual    and    necessary    mileage    from    the    Court 

House  to  the  place  where  service  of  any  Pro- 
cess, paper  or  proceeding  is  made,  per  mile.  .    0  13 


County 

CotJBTS. 


$  c. 


0  25 


1  00 

0  50 
0  25 


0  18 


Arrest  and  Attachment. 


15.  Arrest,  when  amount  does  not  exceed  $200 i  2  00 

Arrest,   when  amount  does  not  exceed  $400 |  4  00 

Arrest,  when  amount  over. $400 '  0  00 

16.  Bail  Bond  or  Bond  to  the  limits '  2  00 

17.  Assignment  of  the  same !  1  00 

18.  'Mileage  going  to  arrest  when  made,  per  mile '  0  13 

Mileage    conveying    party  arrested    from  place  of 

arrest  to  the  gaol,  per  mile 0  13 

19.  Bringing  up  prisoner    on    attachment    or    Haheas 

Corpus,  besides  travel  at  20c.  per  mile 1  50 

30.  Certificate  of  surrender  bv  sureties  under  Rule  1049  1  00 


00 
00 


00 
25 
13 


0  13 


00 
00 


(a)    As  to  the  allowance  of  mileage,  see  Rule  1172. 
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UlOUEK  ' 

Scale.    ' 

High 

Court     Cooniv 

AND          COCRTK. 
COUBT  OF 

Apeai. 

1 

FE?:S  OF  SHERIFFS  AXD  CORONERS— ro/?. 


c. 


2i 


22. 
23. 


Ah.^conding  Debtors. 


Seizing  estate  and  effects  on  attachment  against  an! 

ahseonding  debtor |  3 

Valuators,  each j   l 

Removing  or  retaining  property,  reasonable  and; 
necessary  disbnrseiiients  and  allowances  to 
be  made  by  the  Taxing  Officer,  or  in  the  C.  C. 
by  order  of  the  Court  or  a  Judge.  j 

24.  Drawing  Bond  to  secure  goods  taken  under  an 
attacliment  against  an  absconding  debtor,  if 
prepared  by  Sheriff 


Replevin. 


25.  Precept  or  Warrant  to  Bailiff  in  Replevin 

2C).  Drawing  Xotice  for  Service  on  Defendant  in  Re- 
plevin  

27.  Delivering  goods  to  the  part\'  obtaining  the  Order 

of  Replevin 

28.  For  Writ  De  Retorno  Habendo 

29.  On  Replevin  Bond 

30.  Assignment 

31.  All  necessary  disbursements  for  the  possession,  care 

and  removal  of  projierty  taken  in  Replevin..  . 

Jvrirs. 

32.  Notice  of  appointment  for  baJlot  of  Jury 

33.  Notice  to  Clerk  of  Peace  of  such  anpointment 

34.  Fee  on  ])alloting  Special  Jury 

35.  Fee  on  striking  Special  Jury. 

36.  Serving  each  Special  Juror  (besides  mileage  at  13c. 

per  mile) 


00 

00 


1 

50 

0 

75 

0 

75 

3 

1 
4 
1 

00 
00 
dO 
00 

0  50 
0  50 
5  00 

2  50 

0 

50 

$    c. 


50 
00 


1  50 


0  40 


0  40 


1  50 
0  50 

2  00 
0  25 


0  25 
0  '15 


50 

25 
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HlOHHR 

SCAIiE. 

High 
Court 

AND 

Court  ok 
Appk«l. 


FEES  OF  SHERIFFS  AND  CORONERS— Con. 

37.  Returning  Panel  of  Special  Jurors 

38.  Keeping  and  checking  pay  list  of  Special  Jurors' 

attendance,  in  each  case 


Sales,  Poundage,  Etc. 

39.  Poundage  on  Executions,    and    on  attachments  in 

the  nature  of  Executions,  wliere  the  sum 
made  does  not  exceed  $1,000  (in  the  C.  C.  on 
the  sum  made) 

40.  Where  the  sum  is  over  $1,000  and  under  $4,000, 

upon  the  excess  over  $1,000  (in  addition  to 
the  poundage  allowed  up  to  $1,000) 

41.  Where  the  sum  is  $4,000  and  over,  upon  the  excess 

over  $4,000    (in  addition    to    the    poundage 

allowed  up  to  $4,000) 

(Exclusive  of  mileage  for  going  to  seize  and  sell, 
and  of   all  disbursements  necessarily  incurred 

in  the  care  and  removal  of  property) 

See  notes  to  Rules  871,  1190, 

As  to  the  words  in  brackets,  see  Morrison  v.  Taylor, 
9  P.  R.  394;  they  include  the  Sheriff's  possession  money, 
in  resrard  to  which  the  amount  to  which  the  S'heril  is 
entiticd  is  .$1.25  for  a  dav  of  24  hours:  //«»/  v.  Drake,  8 
P.  R.  120.  In  re  Blaol-  Eagle  Gold  Mining  Co .  f?  O.  L. 
R.  512.  .$2.25  per  day  was  allowed. 

Possession  money  is  intended  only  to  cover  the 
Sheriff's  expenses  out  of  pocket.  WTiere  a  man  has  been 
put  in  possession  under  a  writ  for  one  creditor  and  he  is 
retained  in  possession,  after  other  writs  come  in,  for  all 
creditors,  the  SheriT.  on  the  withdrawal  of  the  writ,  can- 
not recover  the  possession  money  from  more  than  one 
creditor:   Glashrooh  v.  Dacid.   1905.  1  K.  R.  615. 

Mileage  is  only  chargeable  on  goinjr  to  seize  and  sell, 
not  on  returning,  nor  for  putting  up  notices  of  sale  and 
postponpmputs  :   TTati  v.   DroJcr.   S  P.   R.   120. 


$  c. 


1  00 


COCSXY 

Courts. 


$    C. 


0  50 


1  00  I     1  00 


6  per  ct. 


•5  per  ct. 


3  per  ct. 


l^perct. 
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FEES  OF  SHERIFFS  A^s^D  CORONERS— (7o^^. 

Where  a  Sheriff  makes  a  seizure  in  oue  place,  and 
subsequently  has  another  /?.  /'/.  delivered  to  him,  he  is 
not  entitled  to  charge  a  fee  or  mileage  for  a  second 
seizure  unless  he  in  fact  makes  a  fre.sh  seizure  in  a 
differont  place,  or  probably  of  further  goods  at  the  same 
place  where  the  first  seizure  was  only  of  sufficient  to 
satisfy  the  writs  at  the  time  in  his  hands  :  see  Re  Wells, 
68  L.  T.  231. 

See   further   as   to   where   the     Sheriff     is    entitled   to 

poundage.     II.  &  L.  Jud.  Act    f?.rd  ed.)    pp.  1420-1422. 

42    Schedule  taken  on  Execution,  attachment  or  other 

])roces8,    including    copy    to    Defendant,    not 

exceeding  5  folios 

43.  Each  folio  above  5 

44.  Drawing  advertisements  when  required  by  law  to 

be  published  in  the  official  Gazette  or  other 
newspaper,  or  to  be  posted  up  in  a  Court 
House  or  other  place,  and  transmitting  same, 

in   each  suit 

'15.  Every  necessary  notice  of  Sale  of  Goods  (not  more 
than  3) ,  in  each  suit 

46.  Every  notice  of  Postponement  of  Sale,  in  each  suit 

47.  The    sum    actually    disbursed    for    Advertisements 

required  by  law  to  bo  inserted  in  the  official 
Gazette  or  other  newspa]^er. 


48. 


49. 


50. 
51. 


Sequestration. 

Upon  seizure  of  estate  and  effects  under  writ  of 
sequestration 

Schedule  of  goods  taken  in  execution  (including 
copy  for  defendant)  if  not  exceeding  five 
folios 

Each  folio  above  five 

Removing  or  retaining  ])roperty,  reasonable  and 
necessary  disbursements  and  allowances  to  be 
made  by  the  Taxing  Officer,  or  by  order  of  the 
Court  or  Judfife. 
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Scale. 
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Court 
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Court  of 
Appeal 
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1  50 

0  75 
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FEES  OY  SHEEIFFS  AND  COEONERS.— (7on. 

52.  (Poundage  upon  sequestration  followed  by  sale  and 

collection — as  on  other  executions). 

Writ  of  Possession. 

53.  Executing  Writ  of  Possession  and  serving  and  exe- 

cuting Writ  of  Eestitution,  besides  mileage..  . 

Hah.  Fae.  Seisin. 

54.  Viewing  Lands,    and  instructing    Surveyors  under 

Hab.  Fac.  Seisin,  exclusive  of    mileage,    per 
day 

55.  Giving  Possession,  exclusive  of  mileage  and  assist- 

ance  

56.  All    necessary    disbursements     to     Surveyors    and 

others  for  surveying    the    lands    and    giving 
possession,  to  be  allowed  to  the  Sheriff. 

On  a  View  by  a  Jury. 

57.  For  travelling  expenses  to  the  Sheriff,  Shewers  and 

Jurymen — Expenses  actually  paid,  if  reason- 
able. 

58.  Fee  to  the  Sheriff,    when    the    distance    does    not 

exceed  five  miles,  from  his  office 

59.  When  such  distance  exceeds  five  miles 

60.  In  ease  he  is  necessarily  absent  more  than  one  day 

— then  for  each  day  after  the  first,  a  further 
fee  of 

61.  Fee  to  each  of  Shewers — the  same  as  to  the  Sheriff, 

calculating,  etc. 

62.  Fee  to  each  common  Juryman,  per  diem 

63.  Fee  to  each  special  juryman,  per  diem 


Higher 
Scale. 
High 
Court 

AND 

Court  of 
Appeal. 


$    C. 


County 
Courts. 


$    C. 


6  00 


5  00 
5  00 


2  00 


2  00 
8  00 


8  00 


1  00 

2  00 
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HionER 

Scale. 
High 
Court 

AND 

Court  OF 
Appkal 


$   C. 


64.  Allowance  for  refreiShment  to  the  Sheriff,  Shewers 

and  Jurymen,   common  or  special,  each,  per 
fliem.  . 1  00 

65.  To  the  Sheriff  for  summoning  each  juryman,  whose 

residence  is  not  more  than  five  miles  distant 
from  the  Sheriff's  office i  o  4q 

66.  And  for  each  whose    residence   exceeds   five   miles 

from   Sheriff's  office I  q  qq 

Writ  of  Inquiry,  Escheat,  Etc. 


67.  Presiding  or  attendance  on  execution  of    Writ  of 

Inquiry,    or  under  any  Writ    of    Escheat,    or 
other  Writ  of  a  like  nature 

68.  Summoning  each  Juror  in  such  case 

69.  Bailiff's  Fees  summonina-  Jury,  mileage  per  mile.. 
TO.  Hire  of  Room,  if   actually  paid,  not  to  exceed  $2 

per  day. 
71.  Mileage  from  the  Court  House  to  the  place  where 
Writ  executed,  per  mile 


County 
Courts. 


5  00 
0  50 
0   18 


0   18 


Coroners. 

72.  Tlie  same  fees  shall  he  taxed  and  allowed  to  Cor- 
oners for  services  rendered  hy  them  in  the 
service,  execution  and  return  of  process,  as 
allowed  to  Sheriffs  for  tlie  same  services  above 
specified. 


$  c. 


4  00 
0  50 
0  18 


0  13 


INDEX. 


Abatement.    See  Tbansmission  of  Interest, 
Absconding  Debtor.    See  Arrest  for  Debt. 
attaching  order  against,  1216. 

affidavit  for,  1214,  1215. 
Abstract  of  Title. 
abstract,  1015. 

demand  of,  1014, 
answers  to  objections  to,  1019. 
certificate  of  Master  as  to  sufficiency  of,  1026 
notice  to  be  indorsed  on,   1016. 
notice  to  verify,  1032. 

of  readiness  to  verify,  1023. 
to  purchaser  after  verifying,  1024. 
objections  to,  1017. 

notice  indorsed,   1018. 
answers  to^  1019. 
objections  to  title,  1025. 

notice  indorsed,  1026. 
requisitions  on  title,  1025. 

notice  indorsed,  1026. 
supplemental,   1020. 
title,   objections   to,    1025. 

requisitions  on,  1025. 

notice  indorsed,   1026. 
verification  of,  notice  for,  1022. 
notice  of,  1023. 

notice  to  purchaser  after,  1024. 
Acceptance  of  JMoney  I'aid  with  Defence. 

notice  of,  398. 
Acceptance  of  Service. 

of  writ  by  solicitor,  71. 
Accident. 

death  by,  claim  for.     See  Statement  of  Claim, 
injuries  sustained  by.     See  Statement  of  Claim. 
notice  of,  22,  23. 
P— 63 
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Account.    See  Winding  up. 

affidavit  verifying  executors',  966,  974,  977,  978. 

trustees',  966,  974,  976,  978,  979, 
executors',  967-973. 
mortgagees',  990,  991. 
notice  of  leaving,  980. 

partnership,  affidavit  of  accountant  as  to,  994. 
receivers',   1310. 

notice  by  surety  for  leave  to  attend  passing,  1316, 
report   on.   1317. 
surcharge  of,  983. 

notice  of,  983. 
trustees',  967-973. 
Accountant.    See  Payment  into  Court — Payment  out  of  Ooubt. 
certificate  of,  of  payment  of  purchase  money,  668. 
mortgage  to,  order  to  deliver  out  for  suit,  671. 
discharge  of,  order  for,  672. 
Action.    See  Notice  of  Action — Trustee. 

abuse  of  process,  notice  of  motion  to  dismiss  where,  571. 
arbitration,  notice  of  motion  to  stay,  where  agreement '  for,  570, 

1474. 
confession  of,  560. 

commenced  without  authority,  notice  of  motion  to  dismiss,  563, 

564. 
consolidation  of,  notice  of  motion  for,  552,  554,  557,  558. 

order  for,  553. 
creditors',  notice  of  motion  to  stay,  573. 
discontinuance  of,  notice  of,  561. 

dismissal  of,  for  non-service  of  writ,  notice  of  motion  for,  576. 
affidavit  for,   577. 
notice  of  motion  by  plaintiff  for,  568. 

as  to  some  defendants,  569. 
want  of  prosecution,  for,  notice  of  motion  for,  574,  576. 
when    commenced    without    authority,    notice  of   motion 

for,  563,  564,  567. 
mortgage,  notice  of  motion  to  stay  on  payment  of  arrears,  572, 

587. 
plaintiff's  name,  used  without  authority,  notice  of  motion  to  strike 

out,  565. 
affidavit  to  strike  out,  566. 
staying,  where  se^•eral  brought,  notice  of  motion  for,  555,  556. 

vexatious,  notice  of  motion  for,  571. 
vexatious,  notice  of  motion  to  stay,  571. 
Administration.     See  Master's  Office. 
accounts  in,  directions  for,  839. 
distribution,  order  for,  1338. 
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Administration — Continued. 

further  directions,  judgment  on,  840. 
judgment  for,  838,  1332,  1333. 

affidavit  for,  1328,  1329,  1330,  1331. 
notice   of  motion   for,   1327. 

notice  of,  to  creditor  proceeding  with  action,  1334. 
notice  of  motion  to  stay  creditor's  action.  1335. 

affidavit  in  support,  1336. 
style  of  matter  in  proceedings  for,  1326. 
Administrator.       See    Statement    of    Claim  —  Statement    of 
Defence. 
assets  quando,  judgment  for,  859. 

petition  to  issue  execution  on,  860. 
affidavit   in  support,   861. 
order  on,  862. 
devastavit  by,   petition  suggesting,  855. 
affidavit  in  support,  856. 
order  for  payment,  in  case  of,  857. 
judgment  against,  for  assets  quando,  859. 
assets  proved,  854,  858. 
Administrator  ad  litem. 

notice  of  motion  to  appoint.   455. 
order  appointing,   456. 
Admissions. 

agreement  as  to,  673,  674. 
Advertisement.     See  Winding  up. 
cestuis  que  tru stent,  for,  960. 
claimants,  for,  960. 
creditors,  for,  936.    See  Winding  up. 
heirs,  for,  960. 

incumbrancers,  on  legacy,  for,  960. 
legatees,   for,  960. 
next  of  kin,  for,  960. 
sale,  of,  998. 

affidavit  as  to  description  of  property  in,  1000. 

mode  of  lotting  in,   1001. 
directions  for  publication  of,  999. 
Affidavit.     See  Affirmation — Declaration — Controverted  Muni- 
cipal Elections  —  Mechanic's    Lien  —  Production   of 
Documents. 
absconding  debtor,  for  arrest  of,  1183. 

attachment  against,  1214,  1215. 
accounts  of  receiver,  verifying,  1309. 

executor,  proving,  966.  974,  977,  978,  979. 
administration  judgment,  for,  1328,  1329,  1330,  1331. 
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Affidavit — Continued. 

administrator,  of,  as  to  claims  of  creditors,  949. 

adverse  claimant  under  Q.  T.  Act,  of,  1447. 

amendment,  in  support  of  motion  for,  465. 

appeal,  extending  time  for,  for,  1139. 

arrest  of  absconding  debtor,  for,  1181,  1182. 

attachment  against  sherifif,  for,  1117. 

attendance  of  oflBcer  of  Court  with  pleadings,  for,  G85. 

attornment  to  sequestrator,  for,  1101. 

auctioneer,  as  to  result  of  sale,  by,  1010. 

as  to  fitness  of,  1002. 
award,  of  publication  of,  1479. 
bank  manager's  certificate,  verifying,  597. 
better,  on  production,  order  for,  519. 

affidavit   for,   518. 
blind  deponent,  oath  of,  to,  747,  748. 
bond,  of  execution  of,   1187. 
call,  of  necessity  for  making,  1516. 
certificate  of  bank  manager,  verifying,  597. 
charging  order,  for,  1319. 
commission  to  take  evidence,  for,  736. 
committee,  of  fitness  of,  1417. 
creditor's  action,   to  stay,    1336. 
consent  of  trustee  to  act,  verifying,  1396. 
contempt  of  injunction,  to  commit  for,  1275. 

Master,  on  motion  to  discharge  contemnor,  for,  1048. 

witness,  on  motion  to  commit,  for,  710. 
costs,  for,  in  action  for  recovery  of  land,  809. 
deaf  and  dumb  deponent,  oath  of  to,  749. 
deed,  of  execution  of,  774. 

by  person  not  a  witness,  775. 
demand  of  copy  of,  399. 
disbursements,  affidavit  of,   1622. 
dismissal  for  non-service  of  writ  in  support  of  motion  for,  577. 

of    action     brought    without     authority,    in    support    of 

motion  for,  566. 
dispensing  with  payment  into  Court,  for,  658. 
examination  of  employee  of  debtor,  for,  1123. 

witness  before  Special  Examiner,  for,  730. 
de  bene  esse  for,  731. 
execution  of  documents,  774,  775. 
execution  creditors'  proving  claim,  993. 
executor,  of,  proving  accounts,  966,  974,  977,  978,  979. 

as  to  claims  of  creditors,  949. 
filing,  notice  of,  763. 
fitness  of  committee,  of,  1417. 
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foreign,  translation  of,   verifying,  752. 
foreigner's  oath  and  jurat  to,  750,  751,  753. 
general  form  of,  744. 
guardian  ad  litem,  for  removal  of,  433. 

appointment  of,   for,  431,   432. 

lunatic,  for,  for  appointment  of,  442,  444,  446,  448,  450. 
hah.  Corp.  ad  test,  for  writ  of,  704. 
Hindoo,   jurat  to,   753. 
how  to  be  framed,  p.  433  note, 
illiterate  deponent,  oath  of,  to,  744. 
interpleader  order,  for,  by  stakeholder,  1232. 

sheriff,  1236. 

sheriff's  officer,  1237. 
jurat  to,  general,  744. 

where  deponent  blind,  747,  748. 

deponent  illiterate,  744,  754,  755. 
several  deponents,  746. 
sworn  out  of  jurisdiction,  758. 
justification  of  sureties,  of,  1188. 
landlord,  of,  not  named  in  writ,  115. 
leave  to  appear,  for,  by  person  not  a  defendant,  119. 
letters  rogatory,  for,  736. 

liquidator  of,  as  to  proposed  compromise,   1500. 
list  of  contributories,  for,  1510. 
lunacy,  for  declaration  of,  1413,  1414,   1415. 
lunatic,  property  of,  as  to,  1415. 

committee  of,  of  fitness  of,  1417. 
marksman,  of,  oath  and  jurat  to,  754,  755. 
marriage  settlement,  as  to,  534. 
mortgage  action,  to  stay  on  payment  of  arrears,  588. 

enlarge  time  for  redemption,  to,  590. 
mortgagee's,  for  payment  of  surplus  into  Court,  1399. 

proving  claim,  987,  988,  989. 
new  trustee,  for  appointment  of,  1394. 
non-appearance,   of,  122. 

non-payment  of  mortgage  debt,  of,  598,  599,  600. 
notice  to  creditors,  proving  publication  of,  1524. 
oaths  and  jurats,  to,  744,  745,  746,  747,  748,  749,  756,  757. 
officer  to  Court  to  attend  with  pleadings,  &c.,  for,  685. 
opening  foreclosure,  for,  605. 
order  to  bring  in  body,  of  service  of,  1198. 
overholding  tenant,  to  dispossess,  1458. 
partition,  a  sale,  for,  1339. 

payment  out  of  Court,  in  default  of  giving  security,  for,  1194. 
penal  action,  for  leave  to  compound,  586. 
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production  of  cestui  que  vie,  for,  1406,  1408. 

documents.     See  Production  of  Documents. 
prohibition,  for,  1278. 
purchaser,   to   substitute,   651,   652. 
reading,  notice  of,  764. 

receipt  of  purchase  money,   verifying,  656,  657. 
renewal  of  writ  of  summons,  for,  67. 
reserved  bid  to  fix,   1003. 
replevin,  for,  1225. 

service  of  demand  of  possession,  662,  665. 
injunction,  of,  772. 
judgment,   of,    766,    768,   771. 
notice  to  incumbrancers,  of,  770. 
of  motion,   765,  768. 
of  writ  of  summons,  87. 
order,  of,  766,  768,  771,  772. 
overholding  tenant  with  demand  of  possession,  of,   145. 

appointment  of,  146. 
petition,  of,  767. 
subpoena,  of,  773. 
where  original  shewn.  769. 
writ  of  summons,  of,  68. 

on   firm,  72,   73. 
writ  by  advertisement,  of,  81. 
post,  81. 

on  corporation,  of,  82. 
on  foreign  subject  of,  86. 
substitutionally,   of,   80. 
several  deponents,  oath  of,  to,  746. 
subsequent  incumbrancers,  of,  proving  claim,  992. 
subpoena  to  Quebec,  for  issue  of,  699. 
substitutional  service  of  writ,  for,  76,  83. 

proving,  80,  81. 
sale  under  Devolution  of   Estates   Act,   for,   1521.  1522. 
Scotch  oath  to,  757. 

setting   aside   unauthorized   appearance,    for,    121. 
judgment,   for,  813. 

for   irregularity,  815. 
order  allowing  service  out  of  jurisdiction,  for,  90. 
staying  proceedings,  jjending  reply  to  demand  whether  writ  issued 

by  solicitor,  92. 
pending  reply  to  demand  of  names  of  plaintiff  firm,  102. 
striking  solicitor  off  roll,  for,  15. 
trustee's,  proving  account,  966,  974,  977,  978,  979. 
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uplifted  hand,  oath  to,  with,  756. 

Scotch  oath  to,  757. 
view,  to  obtain,  791. 

witness,  defaulting,  for  committal  of,   710. 
Affirmation.     See  Declaisation. 
affidavit,  and,  761. 
ex-Quaker,  by,  716,  721. 
ex-Moravian,  by,  716,  721. 
how  made,  759. 
Moravian,  by,  715,  720. 
person  objecting  to  oath,  by,  760. 
Quaker,  by,  715,  720. 
Alimony. 

interim,  indorsement  of  claim  for,  609. 

affidavit  for  order  for,  612. 

notice  submitting  to  pay,   610. 

notice  accepting  offer  to  pay,  611. 

notice  of  motion   for,  614. 

affidavit   in   support,   615. 

order  for  payment  of,  613,  616. 
judgment  for,  841. 

order  for  sale  of  land  to  realize,  842. 
Amendment.     See  Judgment. 
affidavit  for,  465. 

costs  rendered  unnecessary  by,  notice  of  motion  for  payment  of, 

470. 
making  a  plaintiff  a  defendant,  by,  notice  of  motion  for,  466. 
notice   of   motion  for,   464. 

affidavit  in   support   of,   465. 
order  for,  467. 

proceedings,  of,  notice  of  motion  for,  472. 
report  of,  notice  of  motion  for,  471. 

striking  out,  notice  of  motion  for,  469.  » 

taking  off  files,   notice  of  motion   for,  469. 
writ,  of,  notice  of  motion  for,  472. 
Apology. 

pleading.     See  Statement  of  Defence. 
Appeal. 

extending  time  for,  notice  of  motion  for,  1138. 

affidavit  for,  1139. 
leave  to,  from  master's  report,  notice  of  motion  for,  1142. 

affidavit  for,  1143. 
quashing,   order   for,   926. 
setting   down   praecipe   for,   383. 
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staying  proceedings  pending,  notice  of  motion  for,  1140. 

affidavit  for,  1141. 
striking  out,  order  for,  925. 
to  CouBT  OF  Appeal. 

argument  of,  notice  of,  1162. 
bond  on,  1161. 

affidavit  of  execution,  1161  (o). 
books  on,  notice  to  print,  1159. 
objection  to  printing,  1160. 
case  on,  draft  of,  1156. 
certificate  of  judgment  on,  11G3. 
notice   of,    1155. 
reasons  of,  1157. 
against,  1158. 
sureties,  affidavit  of  justification  of,  llGl  (a), 
to  Divisional  Codbt. 

County  Court,  from,  certificate  of  proceedings  for,  1152. 
notice  of  hearing,  1154. 
order  on,  918,  919,  920. 
reasons  of,   1153,    1157. 
cross,  notice  of,  1150. 
Judge  in  chambers,  from,  notice  of,  1145. 
judgment  at  trial,  from,  notice  of  motion,  1149. 

cross  appeal  from,  notice  of,  1150. 
order  of  court,  from,  notice  of  motion  on,  1151. 
verdict,  against,  notice  of  motion  of,  1149. 
to  Judge  in  Chambers. 

officer  in  chambers,  from,  notice  of,  1144. 
taxing  officer,  from,  notice  of,  1147. 
order  on,  1148. 
to  Judge  in  Court. 

master's  report,  from,  notice  of,  1146. 
referee's  report,  from,  notice  of,   1146. 
to  Pbivy  Council, 

bond  on,  1178,  1180. 

affidavit  of  justification  of  sureties  to,  1179. 
to  Supreme  Court. 

appearance  by  solicitor  for  suitor  who  has  acted  in  per- 
son, 1171. 
appellant   in   person,  notice  to  be  given  by,  1170. 
bond  on,  1165,  1166. 

case  on,  certificate  of  settlement  of,  1167. 
factum  on,  1172. 
notice  of,  1155,  1164. 
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notice  of  hearing,  1173. 

notice  to  be  given  by  appellant  in  person,   1170. 
security  on,  certificate  as  to,  1168,  1169. 
suggestion  on  appeal  becoming  defective  by  death,  &c., 

1174,  1175,  1176. 
notice  of  filing,  1177. 

Appearance.     See  Judgment. 
affidavit   of   default    of,    122. 
appearance,  general  form,  105. 
conditional,    110. 
order   to   enter,    109. 
notice  of,  106,  108. 
landlord  not  named  in  writ,  of,  114. 

affidavit  for,  115. 
limiting  defence.   111. 
partner,   of,   under  protest,   107. 

notice  of,  108. 
protest,   under,  107. 

notice  of,  108. 
unauthorized,  setting  aside,  notice  of  motion  for,  120. 
affidavit  for,  121. 
Appointment. 

examination  of  debtor,  for,  1121,  1470. 

employee  of  debtor,  for,  1122,   1124. 
Master's  on  reference  as  to  incumbrancers,  986. 
new  trustee,  of.     See  Trustee. 
overholding  tenant,  for  service  on,  1459. 
receiver,  of,  1299. 

counter  proposal  for,  1294. 
warrant  for,   1293. 
settling  minutes,  for,  796,  797. 
special  jury,  striking,  for,  786, 
notice  of,  787. 
Abbiteation.     See  Order — Railway. 

action,  notice  of  motion  to  stay,  570,  1474. 
arbitrator,  notice  to  concur  in  appointment  of,  1475. 
of  motion  to  appoint,  1476. 
oath  of,   1536. 
award,  affidavit  of  publication   of,   1479. 

enlarging  time  for  making,  notice  of  motion  for,  1477. 
formal  parts  of,  1478. 
remit,  notice  of  motion  to,  1482. 
setting  aside,   notice  of  motion   for,    1481. 
special  case  stated   by,   notice   of  motion   to  set  down, 

1480. 
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staying  action,  notice  of  motion  for,  1474. 
title  of  proceedings  in,  570,  1473. 
Arbitrator.    See  Arbitration — Railway. 
Arrest  for  Debt, 

affidavit   for,    1181,    1182. 
body,  order  to  bring  in,  1197. 

affidavit  of  service  of,  1198. 
attachment   for  disobeying,  order   for,   1199. 
notice  of  motion  to  discharge,  1200. 
bond  to  sheriff  on,   1184. 

allowance   of,   appointment  for.   1190. 

certificate  of,  1191. 
assignment   of,   1185. 
in   the   action,   on,   1186. 

affidavit  of  execution  of,  1187. 

justification  of  sureties  in,  1188. 
cancelling  of,  order  for,  1213. 
notice  of  filing,  1189. 
money  paid  into  court  as  security  on,  affidavit  for  payment  out, 

1192. 
order  to  pay  out,  1193. 
affidavit  for  payment  out  for  default  of  giving  security 

in  the  action,  1194, 
order  to  pay  out,   1195. 
order  for,  1183. 

return  of  sherlfiE  to  order  for,   1196. 
Assignment  fob  Creditors.  . 

appointment  for  examination  of  assignor,   1470. 
assignee,  affidavit  of,  for  registration,   1464. 

action   against,  statement   of   claim   in,    1469. 
assignor,   examination   of,    appointment  for,    1470. 
conditions  of  sale,  under,   1472. 

creditor,  action  by,  notice  of  motion  for  leave  to  bring,  1471. 
claim    of,    affidavit    proving,    1406. 

contestation   of,   notice  of,   1468. 
proxy  of,  appointment  of,  1467. 
deed  of.  1463. 

examination  of  assignor,  appointment   for,    1470. 
notice  of,  for  publication,  1465. 
purchase  under,  agreement  for,  1472. 
sale  under,  conditions  of,  1472. 
Attachment.     See  Attachment  of  Debts  —  Controverted  Elec- 
tions, Canada — Controverted  Elections,  Ontario. 
absconding  debtor,  against,  1216. 
affidavit  for,  1214,  1215. 
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habeas  corpus,  notice  of  motion  by  contemnor  for,  1110. 
notice  of  motion  for,  1106. 
order  for,  1107. 

sheriff  against,  for  not  bringing  in  body,  order  for,  1199. 
discharging,    notice  of  motion   for,   1200. 
for  not  returning  writ,  aflSdavit  for,  1117. 
order  for,  1118. 
writ  of,  1119. 
writ  of,  1108. 

sheriff's  return  to,   1109. 

sherifP,  against,  for  not  returning  writ,  1119. 
affidavit  for,  1117. 
order  for,    1118. 

Attachment  of  Debts. 

affidavit  for  attaching  order,  1128. 
attaching    order,    1129. 

notice  of,  for  service  out  of  Ontario,  1130. 
garnishee,  order  for  payment  by,  1131. 

fi.  fa.  against,   1136. 
issue   between   attaching   creditor   and   garnishee,    1135. 
order  for,  1132. 

between  claimant  and  judgment  creditor,  1134. 
payment  of  debt  attached,  order  for,   1131. 
third  party,  order  on,  to  state  nature  of  claim,  1133. 

Auctioneer. 

affidavit  as  to  result  of  sale,  1010. 
affidavit  as  to  fitness  of,  1002. 

Award.     See  Arbitration. 

Bail.     See  Arrest  for  Debt. 

notice  to  defendant  and  sureties,  1604. 

order  for,  1602. 

recognizance,  after  indictment  by  grand  jury,   1603. 

warrant  for  release  of  prisoner,  on  giving,  1605. 

Bank.     See  Payment  into  Court. 

Bid.    See  Sale. 

Bidding.     See  Sale. 

Bill  of  Costs.     See  Costs — Solicitor  and  Client — Taxation. 

Bill  of  Exchange.    See  Statement  of  Claim — Statement  of  De- 
fence. 
lost,  bond  of  indemnity  against,  170. 
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Bond.     See  Appeal — Arrest  for  Debt — Receiver — Statement  of 
Claim. 
committee  of  lunatic,  of,   1421. 
indemnity  against  lost  bill,   of,    170. 
judgment  on,  844,  845,  846,  847. 
liquidator,  of,  1499. 
receiver,  of,  1297. 
sherifiP,   to,    by   claimant,    1074. 

indemnity  for  selling,  1075. 
abandoning  seizure,  1076. 
Breach  of  Promise  of  marriage.    See  Statement  of  Claim. 
Building  Contract.     See  Statement  of  Claim. 
By-law.     See  Statement  of  Claim. 
bonus,  to  railway,  173  (p.  83). 
quashing,   affidavit   for,    1574. 

notice  of  motion   for,   1573. 
recognizance  on  motion   for,   1575. 
setting  aside.     See  Statement  of  Claim. 

Calls. 

statement  of  claim  for,  182,    183,   338. 
Capias  ad  Satisfaciendum. 
order  for,  writ  of,  3086. 
.  return  to,   1093,   1094,  1095. 
supersedeas,  writ  of,  1092. 
writ  of,   1087,  1088,  1089,  1090. 

indorsement  on,   1091. 

order  for,  1086. 

return  to,  1093,  1094,  1095. 
Carrier. 

claim  against,  for  breach  of  contract,  176.  177,  179,  181. 

defence  to,  178,  180. 
freight,  claim  for,  174. 

defence  to,  175. 
Certificate.     See  Mechanics'  Lien. 

Accountant's,  of  payment  of  purchase  money,  668. 

counsel  of,  for  quieting  title,  1434. 

heirship,  of,  under  Q.  T.  Act,  1452. 

judgments  of,  prwcipe  for,  395. 

lis  pendens,  prwcipe  for,  394. 

order,  of,  prwcipe  for,  395. 

record,  public,   verifying,   copy  of,   675. 

officers,  signature  to,  676. 
registrar  of,  for  quieting  title,  1432. 
sheriff  of,  for  quieting  title,  1437. 
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treasurer  of,  for  quieting  titles,  1436. 

taxes,  of  payment  of,  1436. 

title,  of,  under  Q.  T.  Act,  1449,  1450,  1451,  1452. 

vesting  order,  of,  670. 
Certiorari.   . 

notice  of  motion  for,  1581,  1583. 

order  for,  1280,  12.81,  1584. 

writ  of,  1585. 
Cestuis   que  vie. 

production  of,  notice  of  motion  for,  1405,   1407. 
affidavit  for,  1406,  1408. 
Charging  Order.  . 

affidavit  for,   1319. 

notice  of  motion   for,   1318. 

order,  1320. 

on  stock,  1321. 
Cheque.       See  Statement  of  Claim — Payment  Out  of  Court. 

Claimant.     See  Interpleader. 

bond  of,  to  slieriff,   1074,    1075,   1076. 

notice  of  claim  of,  to  goods  seized,  1077. 
Claims. 

indorsement  of.     See  Indorsement. 
Client.     See  Solicitor  and  Client. 
Commission  to  Examine  Witnesses. 

affidavit  for,  736. 

form  of,  739. 

interrogatories,  for  examination  of  witnesses  under,  740. 

letters  rogatory,  notice  of  motion  for,  735. 

notice  of  motion   for,   735. 

order  for,  737. 

return  of,  739   (p.  430). 
COMMiTMErJT.    See  Contempt — CoNTRO^^RTED  Elections,  Canada — 
Controverted  Elections,  Ontario. 

contempt  for,  notice   of  motion  for,   1111. 
Compant.    See  Winding  up. 

calls,  statement  of  claim  for,  182,   183,  338. 

fraud  by  promoter,  claim  to  set  aside  agreement  for,  229. 

shareholders   of,   claim    against    by  creditors,    18.5. 

shares,  calls  on,  statement  of  claim  for.  182,  183.  3.38. 
Compensation.     See  Railway. 
Compromise.    See  Trustee — Winding  up. 
Conditions  of  Sale. 

assignee  of  insolvent,  by.   1472. 

standing,    1005. 
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■Confession.     See  Judgment. 

action   for    recovery    of   laifd,   of,    560. 
defence  arising  pendente  lite,   of,  559. 

Consent. 

dowress,  of,  to  sale  free  from  dower,  997. 
incumbrancer  of,  to  sale  free  from  incumbrance,  997. 
next  friend,  of,  to  act,  429. 
plaintiff,  to  be  added  as,  475. 

Consolidation  of  Actions.    See  Action. 

•Contempt.    See  Controverted  Elections,  Canada — Controverted 
Elections,  Ontario — Master. 
attachment  for,  notice  of  motion  for,  1106. 
order  for,   1107. 
writ  of,  1108. 

sheriff's  return  to,  1109. 
breach  of  injunction,  notice  of  motion  to  commit  for.  1274. 
committal  for,  notice  of  motion  for,  1111. 

discharge  from  custody  for,  notice  of  motion  for,  1104,  1112,  1276. 
discovery  for  default  in  making,  notice  of  motion  to  commit  for, 

525. 
order  to  commit  for  not  producing  documents,  526. 
sequestration  for.     See  Sequestration. 

Continuing  Proceedings.    See  Transmission  of  Interest. 

Contributobies.     See  Winding  up. 

Contro^'erteu   Elections,   Canada. 
■   agent,  appointment  of,   1552. 
committal  for  contempt,  warrant   for.    (see   1547). 
deposit,  receipt  for,  1554. 
particulars,  order  for,    (see   1544). 
petition    under,     1550. 

affidavit  verifying,  1555. 

indorsement   of,    1551. 

notice  of  presentation  of,  1553. 
trial,  ■  notice  of,   (see  1545). 
witness,  order  to  compel  attendance  of.    (see   1546). 

-Controverted  Elections,  Ontario. 
dgent,   appointment    of,    1541. 
committal  for  contempt,  warrant  for,  1547. 
contempt,  warrant  to  commit  for,  1547. 
notice  of  intention  to  apply  to  withdraw  petition,  1548. 

advertisement  of,   1549. 
particulars,  order  for,  1544. 
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petition  under,  1539. 

affidavit  verifying,  1543. 

indorsement  on,  1540. 

notice  of  presentation  of,  1542. 

withdrawal  of,  notice  of,  1548. 
for  publication,  1549. 
trial,  notice  of,   1545. 
withdrawal  of  petition,  notice  of,  1548. 

advertisement  of,  1549. 
witness,  order  to  compel  attendance  of,   154G. 
•Controverted  Municipal  Elections. 
affidavit  of  relator,  1557,  1558. 
affidavit  of  justification  of  sureties,   1561. 

service  of  notice  of  motion,  1562. 
appeal  from  judgment,  order  on,   1571. 
costs,  fi.  fa.  for,   1572. 
disclaimer,  before  notice  of  motion,   1563. 

after  notice  of  motion,  1534. 
fiat,  to  serve  notice  of  motion,  1559. 
issue,  order  for  trial  of,  1565. 

indorsement  of  verdict  on,  1566,  1567. 
judgment  for  relator,  1568,  1570. 

defendant,  1569,   1570. 

order  on  appeal  from,  1571. 
justification  of  sureties,  affidavit  of,   1561, 
notice   of   motion    by    relator,   1556. 

fiat  for  service  of,  1559. 

affidavit  of  service  of,  1562. 
order  on  appeal  from  judgment,  1571. 
recognizance  of  relator  and  sureties,  15_60. 
relator,   notice   of  motion  by,   1556. 

affidavit    of,    1557,    1558. 
verdict  on  issue,  indorsement  of,  1566,  1567. 
Conveyance. 

fraudulent,  setting  aside.     See  Statement  of  Claim. 
Conviction. 

certiorari,  notice  of  motion  for,  1581,  1583. 

affidavit  for,   1582. 

order  for,  1584. 

vacating,   notice  of  motion  for,   1592. 

writ  of,  1585. 
procedendo,  writ  of,   1593. 
quashing,  motion  paper  for  order  nisi  for.  1589. 

order  nisi  for,  1590. 
absolute  for.  1591. 
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Conviction — Continued. 

recognizance  on  motion  to  quash,  1586. 
affidavit  of  execution  of,  1587. 

justification    of    sureties,    1588. 
Copyright.     See  Statement  of  Claim. 
Costs.    See  Jxtdgment — Solicitor — Solicitor  and  Client. 
affidavit  for,  in  action  for  recovery  of  land,  809. 
demand  of  security  for,  1607. 
disbursements,  affidavit  of,  1622. 
indemnity  against,  bond  of,  1621. 
moderating.   Master's  request  for,  981. 
order  for  security  for.  proecipe,  1606. 

discharging,  notice  of  motion  for,  1618,  1619. 
affidavit  for,  1620. 
pleadings,  of,  rendered  useless,  by  amendment,  notice  of  motion 

for  payment  of,  470. 
quieting  title,  of,  1453. 

security  for,  notice  of  motion  for,  1608,  1609. 
bond  as,  1613. 

affidavit  of  justification  of  surety,  1615. 
notice  of  deposit  of,  1614. 
increased,    notice    of    motion    for,    1610,    1611. 

affidavit   for,    1612, 
order  for,  on  praecipe,  1606. 

notice  of  motion  to  discharge,  1618,  1619. 
payment  into  court  as,  notice  of,  1616. 

notice  of  motion  for  leave  to  make,   1617. 
taxation  prwcipe  order  for,  1625. 
certificate  of,  1623. 
objections  to,  1624. 
order  for,  on  client's  application,  1626,  1630. 
solicitor's   application,   1627. 
notice  of  motion  for,  by  third  party,   1632. 
after  a  year,  1633. 
after  payment,  1634. 
Counsel. 

certifi<5ate  of,  for  fiat  of  Attorney-General,  17. 
quieting  title,   1434. 
Counterclaim.     See  Judgment 
defence,  and,  127,  132. 
delivery  up  of  goods  for  sale,  for,  334. 
general  form  of,  127. 
negligence  of  surgeon  for,  320. 
warranty,  breach  of,  setting  up,  331. 
Court  of  Appeal.     See  Appeal. 
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COVENANT. 

breach  of,  by  lessee.     See '  Statement  op  Claim. 
Creditor.     See  Action — Advertisement — Affidavit — ^Assignment 
FOB  Creditors — Winding  up. 
action  by,  notice  of  motion  to  stay,  1335. 

affidavit   in   support,    1836. 
notice  to,  of  administration  judgment,  1334. 
Creditors  Relief  Act.     1462. 
Custody.     See  Infant. 

Damages.     See  Judgment. 

mitigation,  notice  of,  intention  to  give  evidence  in,  462. 
Death. 

of  parties.     See  Transmission  of  Interest. 

Declaration. 

statutory,  776. 
Deed.     See  Evidence.. 

fraudulent,  setting  aside.    See  Statement  of  Claim. 
Defamation.    See  Statement  of  Claim — Statement  of  Defence. 
Default.     See  Judgment.  . 
Defence.     See  Judgment — Statement  of  Defence. 

appearance  limiting,  111. 

notice  disputing  amount,   112. 

striking  out  for  default  in  production,  notice  of  motion  for  524. 
Demand. 

copy  of  affidavit,  of,  399. 

names  of  plaintiff  firm,  of,  99. 
reply  to,  100. 

possession,  of,  by  mortgagee,  664. 
purchaser,  659. 

whether  writ  issued  with  solicitor's  authority,  91. 

reply  thereto,  94,  95.  1 

Devolution  of  Estates  Act. 

affidavit  to  obtain  Official  Guardian's  consent  to  sale  under,  1521, 

1522. 

election  by  widow  under,   1523. 

notice  to  creditors,  affidavit  of  publication  of,  1524. 

Official  Guardian,  evidence  to  obtain  consent  of,  to  sale,  1520. 

affidavit  to  procure  assent  of,  to  sale,  1521,  1522. 
sale  under,  evidence  to  obtain  consent  of  Official  Guardian,  1520. 
widow,  election  of,  under,  1523. 
Disbursements,  affidavit  of,  1622. 
Disclaimer.    See  Controverted  Municipal  Elections. 
F— 64 
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DlSCONTINUA-lVCE. . 

notice  of,  561. 
Discovery.      See    Examination    for    Discovery— Production    of 

Documents. 
Dismissal  of  Action. 

notice  of  motion  for,  on  assignment  by  plaintiff,  488. 
deatli  of  sole  plaintiff,  489. 

or  of  plaintiffs,  490. 
non-attendance  for  examination   for  discovery,  496. 

Distress.    See  Receiver — Replevin — Winding  up. 

appraisement,   1224. 

appraiser's  oath,   1223. 
memo,  of,  1223. 

inventory  on,  1218. 

notice  of,  1219,   1220. 

request  to  retain  distress  on  premises,   1221. 

warrant  for,   1217. 
Divisional  Court.     See  Appeal — Ordeh. 
Documents.    See  Production  of  Documents. 
Dower. 

assignment  of,   writ  of,   1084,   1085. 

judgment  for,  851. 

and  arrears,  852. 

Table  for  calculating  value  of,   1027. 

widow's  election  as  to,  1523. 

Easement. 

right  of  way,  judgment  to  restrain   interference  with,  850. 
Ejectment.     See  Statement  of  Claim — Statement  of  Defence. 
indorsement  of  claim  for,  on  writ,  51. 
special,   on  writ,  46. 
Election.     See  Controverted  Elections  Act,  ONTARia   . 
Eqihtable  Execution. 
order  for,  853. 

receiver  by  way,  notice  of  motion  for,   1137. 
statement  of  claim  for,  216. 
Evidence.     See  Oaths — ^Witness. 

admissions,  agreement  as  to,  673,  674. 
admission  of  documents  as,  688. 
affidavit  verifying,  689. 
appointment  for  examination  of  witnesses,  722. 
commission  to  take,  739. 

notice  of  motion  for,  735. 

affidavit  in  support,  736. 
order  for.  737. 
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Evidence — Continued. 

copy  of  public  record,  certificate  of,  675,  676. 

registered  instrument,  notice  of  intention  to  use  In,  679. 
correspondence,  affidavit  verifying,  693. 
defendant,  notice  to  examine  as  a  witness,  707. 
deed,  affidavit  on  motion  for  registrar    to  produce  original  record 

of,  681,  682. 
execution  of,  affidavit  proving,  692. 
notice  of  intention  to  use  copy  of  registered,  679. 
requiring  production  of  original,  680. 
demurrer  of  witness,   742. 
documents,   affidavit   proving,   692,   693. 
examination  de  iene  esse,  affidavit  for,  732. 
affidavit  for  leave  to  use,  734. 
deposition   on,   733. 
examination  of  witness  before  trial,  order  for,  725. 
execution  of  deed,  affidavit  proving,  692. 
hab.  Corp.  ad  test.,  notice  of  motion  for,  703. 
affidavit  for,  704. 
order  for,  705. 
writ  of,  706. 
letters   rogatory,   74. 

notice  of  motion   for,  735. 

affidavit  on,   736. 
order  for,  738. 
notice  to  admit  documents,  087. 

affidavit  of  service  of,  690. 
examine  party  as  witness,  707. 
produce    documents,    686. 

affidavit  of  service  of,  691. 
original  instrument,  notice  requiring  production  of,  080. 

record,  affidavit  in  support  of  motion  for  production  of, 

681,  682,  685. 
order  for  subpoena  to  produce,  683. 
subpoena  for  production  of,  684. 
party,  notice  to  examine,  as  witness,  707. 
plaintiff,  notice  to  examine,  as  witness,   707. 
probate,  notice  of  intention  to  use,  677. 
record,   original,  notice  to  produce.  680. 

affidavit  in  support  of  motion,  681,  682,  685. 
order  for  subpoena  to  produce,  683. 
subpoena  to  produce,  684. 
registered  instrument,  notice  of  intention  to  use  copy  of,  679. 

notice  requiring  production  of  original,  680. 
special  examiner  to  take  notice  of  motion  for,  723,  724, 
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EviDENCK — Continued. 

subpwna  ad  test.,  694,  696. 

duces  tecum,  695,  697. 
to  Quebec,  702. 

notice  of  motion  for,  698. 

aflBdavit  in  support,  699. 
order  for,  701. 
will,  notice  to  compel  production  of,  678. 
Examination.     See  Evidence — Examination  for  Discovery — Ex- 
amination DE  BENE  ESSE. 
infant,  of,  on  motion  to  sell  estate  of,  1350. 
insolvent,  of,  appointment  for,  1470. 
employee  of,   appointment  for,   1470. 
judgment  debtor,  of,  appointment  for,  1121. 

of  employee  of,  appointment  for,  1122,  1124. 
affidavit  for,  1123. 
Examination  de  bene  esse. 
affidavit  for,  732. 

leave  to  use,  734. 
depositions  taken  on,  733. 

affidavit  to  use,  734. 
Examination  fob  Discovery. 

appointment   by  examiner   for,   491. 
certificate  of  non-attendance  for,  495. 

defence,  notice  of  motion  to  strike  out,  for  non-attendance  for, 

497. 
order  striking  out  for  non-attendance  for,  498. 
depositions  of,  on,  form  of,  493. 

certificate  of,  494. 
dismissal  of  action,  notice  of  motion,  for  non-attendance,  for,  496. 
non-attendance  for,  notice  of  motion  to  dismiss  for,  496. 
strike  out  defence  for,  notice  of  motion  to,  497. 
commit  party  for,  notice  of  motion  to,  499. 
notice  to  produce  on,  492. 
medical  examination,  for,  notice  of  motion  for,  501. 

order  for,  502. 
non-attendance    for,    certificate    of,    495. 
refusal  to  be  sworn,  notice  of  motion  to  commit  for,  499. 
answer  question  of  motion  to  commit  for,  499. 
Execution.    See  Attachment  —  Equitable  Execution  —  Seques- 
tration. 
administrator   of  deceased  party  against,  notice  of   motion   for, 

1057. 
alias,  writ  of,  1072. 
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Execution — Continued. 

capias  ad  satisfaciendum,  writ  of,  1087,  1088,  1089,  1090. 

order  for,  1086. 

indorsement  on,   1091. 

supersedeas  to,  1092. 
costs,   fi.  fa.  for,  of  controverted  municipal  election,   1572. 
delivery  of  chattels,  writ  of.  1082.  1083. 
dower,  assignment  of,  writ  of,  1084,  1085. 
executor  of  deceased  party,  against,  notice  of  motion  for.  1057. 
fieri  facias,  writ  of,  1064. 

against  executor,  &c.,  1066. 
garnishee,  1068^  1136. 
married  woman,  1065. 

for  costs,  1067,  1572. 

residue,  writ  of,   1071. 
garnishee,  fi.  fa.  against,  1136. 

issue,  order  for  trial  of,  on  motion  for  leave  to  issue,  1060. 
leave  to  issue,  notice  of  motion  for,  1057,  1058. 

affidavit  for,  1059. 

order  directing  issue,  on  motion  for,  1060. 
personal  representative  of  deceased  party,  notice  of  motion  for, 

1057. 
pluries,  writ  of,  1073. 
possession,    writ    of,    1081. 
prwcipe  for,  384,  385,  386,  387,  388,  389. 
renewal  of,  notice  to  sheriff  of,   1080. 
six  years,  notice  of  motion  to  issue  after  lapse  of,  1058. 
staying  pending  appeal,  notice  of  motion  for,  1061. 
venditioni  exponas,  writ  of,  1069. 

and  fi.  fa.  residue,  writ  of,  1070. 
Execution  Cbeditor. 

waste,  action  by,  to  restrain.     See  Statement  of  Claim. 
Executor.     See  Execution — Statement  of  Claim — Statement  of 

Defence. 
assets  guando,  judgment  for,  859. 

petition  to  issue  execution  on,   860. 
affidavit  in  support  of,  861. 
order  on,   862. 
devastavit  by,  petition  alleging,  855. 

affidavit  in  support  of,  856. 

order  on,  857. 
judgment  against,  where  assets  proved,  854,  858. 

assets  in  futuro,  859. 
Exhibits. 

identification  of,  by  Commissioner,  762. 
list  of,  at  trial,  794. 
marking  at  trial,  793. 
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Expropriation  of  Land.    See  Railway. 

False  Imprisonment.    See  Statement  of  Claim. 
Fatal  Accidents  Act. 

judgment  under,  863. 
Fieri  Facias.  See  Execution. 
Firm. 

action  against.     See  Statement  of  Claim. 

affidavit  of  service  of  writ  on,  72,  73. 

names  of  members,  demand  of,  99. 
notice  of  motion  for,  103. 
order  to  disclose,  104. 
reply  to,  100. 

notice  to  manager  of,  served  with  writ,  74. 
Foreclosure.    See  Judgment — Master — Mortgage  Action — Order. 
Foreign  Judgment. 

statement  of  claim  on,  220. 
Fraud.     See  Statement  of  Claim. 
Fraudulent  Conveyance.    See  Statement  of  Claim. 

chattels  of,  judgment  setting  aside,  848,  849. 

judgment  setting  aside,  877,  878,  879. 
Freight.     See  Statement  of  Claim. 

Garnishee.     See  Attachment  of  Debts — Execution. 
Guardian.    See  Infant. 

Habeas  Corpus. 
ad  test.,  706. 

notice  of  motion  for,  703. 
affidavit,  704. 

order  for,  705. 

writ  of,  706. 
affidavit  for,  1595. 
discharge  of  prisoner,  notice  of  motion  for.  1600. 

order  for,   1601. 
dispensing  with  production  of  body,  notice,  1597. 
notice  of  motion  for,  1594. 

by  contemnor,  for,   1110. 
order  for  writ  of,  1598. 

certiorari  in  aid  of,  1599. 
prmcipe  for,  378. 
writ  of,  1596. 
Heirs.     See  Statement  of  Claim. 

representative  of,  notice  of  motion  to  appoint,  454. 
Highway. 

encroachment  on.     See  Statement  of  Claim. 
obstruction  to.    See  Statement  of  Claim. 
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Husband  and  Wife. 

criminal  conversation,  claim  for.     See  Statement  of  CliAiM. 
enticing  wife  away,  claim  for.     See  Statement  of  Claim. 
injuries  to  wife,  claim  for.     See  Statement  of  Claim. 
slander  of  wife,  claim  for.     See  Statement  of  Claim. 

Incumbrancers.     See  Mortgage  Action — Master's  Office. 

Indemnity.     See  Bond. 

Indorsement. 

on  orders  served  on  parties  added  in  M.  O.,  929. 
judgment  served,  1050,  1051. 

on  party  added  in  M.  O.,  929. 
writ  of  summons,  35,  36. 
alimony  for,  64. 
character  of  parties,  53. 
costs,  for,  50. 

equitable  relief,  claim  for.  54,  55,  59-66. 
foreclosure  or  sale  of  mortgaged  premises  for,  57. 
fraudulent  conveyance,  to  set  aside,   65. 

judgment  to  set  aside,  66. 
husband  and  wife,  claim  by,  52. 
,  money  claims,  38-45. 

mortgagee,  claim  by,  57,  58. 

immediate  possession,  for,  58. 
immediate  payment,  for,  58. 
raising  portions,   for,   60. 
rectification  of  deed,  for,  62. 
redemption,  for,  59. 
specific  performance,  for,  63. 
trusts,   execution  of,  for,   61. 
unliquidated  damages,  for,   51. 
special,  on  writs  of  summons,  39-49. , 
bill  of  exchange.  43. 
bond,  44, 

calls  on  shares,  48. 
covenant,  45. 
debt,  on  a  trust,  49. 
detinue  of  chattels,  47. 
goods  sold  and  delivered,  40. 
guarantee,  41. 

money  had  and  received,  39. 
promissory  note,  42. 
recovery  of  possession  by  landlord,  46. 
Infant. 

access  by  mother  to,  petition  for,  1344. 
action  by,  notice  of  motion  to  dismiss,  437. 
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Infant — Continued. 

action  by,  inquiry,  whether  for  benefit  of,  notice  of  motion  for, 

436,  437. 

staying,  notice  of  motion  for,  438. 

to  strike  out  name  as  plaintiff,  notice  of  motion  for,  439. 
apprenticing,  notice  of  motion  for,  1374. 

affidavit  for,  1375. 
consent  of  adult  parties  to  sale,  1353. 

mortgagee,  of,  to  sale,  1354. 

widow,  of,  to  sale,  1355. 
custody  of,  by  mother,  petition  for,  1344. 

notice  of  motion  for,  1345. 

order  for,  1346,  1347. 

statement  of  claim  for.     See  Statement  of  Claim. 
defence  of  infancy.     See  Statement  of  Defence. 
examination  of,  for  sale  of  estate  of,  1350. 

examination  of  witnesses,  on  petition  for  sale  of  estate  of,  1352. 
extending  time  for   return   of  jurisdiction,  notice  of  motion  for, 

1368. 
guardian  ad  litem,  for  notice  of  motion  for,  430. 
affidavit  for,  431,  432. 

order  appointing,  435. 

removal  of,  notice  of  motion  for,  433. 
affidavit  for,  434. 
guardian  to.  notice  of  motion  for  appointment  of,  1358.  1359. 
affidavit  in  support,  1360. 

bond  by,  1363. 

consent  to  act  as,  1361. 

notice  of  motion  to  remove,  1364. 

order  appointing  Trust  Co.  as.   1362. 

petition  for  appointment  of,  1372. 

removal  of,  affidavit  for,  1365. 
inquiry  as  to  which  of  two  actions  is  for  benefit  of,  notice  of  mo- 
tion for.  436. 
judgment  against  for  foreclosure,  866,  869. 
notice  of,   867. 

sale,  868. 
lunatic,  petition  for  appointment  of  guardian  to,  1372. 

maintenance  of,  1372. 
affidavit  for,  1373. 
maintenance  of,  notice  of  motion  for,  1369. 

affidavit  in  support,  1370. 

increased,  notice  of  motion  for,  1371. 

order  for,  1346,  1347. 

petition  for  allowance  of,  1372. 
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marriage  of,  petition  to  authorize,  1380. 

notice  of  motion  to  authorize,  1381. 

order  authorizing,   1383. 
marriage  of,  petition  to  intei-dict,  1376. 

notice  of  motion  to  commit  husband  for,   1377. 

validity  of,  notice  of  motion  for  inquiry  as  to,  1378. 
petition  for  inquiry  as  to,  1379. 
mortgage*  of  estate  of,  order  for,  1357. 
mother  of,  petition  by,  for  access  to,  1344. 

custody  of,  1344. 
next  friend  of,  notice  of  motion  to  appoint  a  new,  427. 

aflSdavit  for  appointment  of,  427. 

consent  to  act  as,  429. 

notice  of  motion  to  remove,  425. 

notice   of  motion   to   substitute,   426. 
notice  to,  of  judgment,  867. 
order  for  sale  of  estate  of,  1356. 
production  of,  to  Master,  certificate  of,  1351. 
removal  of.  out  of  jurisdiction,  notice  of  motion  for,  1366. 
sale  of  estate  of,  order  for,  1356. 

petition  for,  1349. 

consent  of  adult  parties  to,  1353. 
mortgagee  to,  1354. 
widow  to,  1355. 
settlement  by,  proposals  for,   1382. 

order  authorizing,  1383. 
statement  of  claim  by.     See  Statement  of  Claim. 
undertaking  of  guardian  to  bring  back  to  jurisdiction,  1367. 
ward  of  Court,  notice  of  motion  to  forbid  marriage  of,  1376. 

commit  for  marrying,  1377. 

petition  of.  for  lea\Te  to  marry,  1380,  .      < 

Information. 

filed  without  Attorney-General's  fiat,  notice  of  motion  to  take  off 

files,  567. 
Injunction.     See  Statement  of  Claim. 

breach  of.  notice  of  motion  to  commit  for,  1274. 

afl5davit  in  support,  1275. 
contempt  of,  notice  of  motion  to  commit  for,  1274. 

affidavit  in  support,  1275. 

discharge  from  custody,  notice  of  motion  to,  1276. 
continuing,  notice  of  motion  for,  1271. 

order  for,  1272. 
dissolving,  notice  of  motion  for,   1270. 
easement,  perpetual,  to  restrain  interference  with,  850. 
notice  of,  1269. 
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notice  of  motion  for.  See  Notice  of  Motion. 

to  amend  without  prejudice  to,   1268. 
perpetual,   1273. 

right  of  way,  perpetual,  to  restrain  interference  with,  850. 
Insolvent.     See  Assignment  fob  Ceeditoks. 
Insurance.     See  Statement  of  Claim — Statement  of  Defence, 
Intebpleadeb, 

affidavit   for,  by  stakeholder,  1232. 
sheriff,  1236. 
sheriff's  officer,  1237. 
bond,   for  value  of  goods  seized,  1247. 
charge,  to  enforce,  881,  882. 
claim,  notice  of,  1238. 
claimant,  order  barring,  1239. 
issue,  as  to  ownership  of  stock,  1248. 

goods  seized  by   sheriff,   1249. 
order  barring  claimant,  1239,  1244. 

execution   creditor,    1245,   1246. 

substituting  claimant  for  defendant  in  action,  1240. 
directing  issue  on  sheriff's  application,  1241. 
summary  trial  of  claims,  1242. 
sale  of  goods,  1243. 
sheriff,  notice  by,  of  adverse  claim,  1233. 

to,  admitting,  or  disputing  adverse  claim,  1234. 
of   motion    by,    for,    1235. 
affidavit  of,   for  order,   1236. 
officer  of,  for  order,  1237. 

Issue.     See  Intebpleader — Controvebted  Municipal  Elections. 
garnishee  and  creditor,  between,  1135. 
third  party,  between,  1134. 
order  for,  1132. 
judgment  on  trial  of,  835. 

order  for  trial  of,  on  motion  to  issue  execution,  1060. 
partner,    on    motion   to    issue   execution    against,    1060. 

Joint  Stock  Company.    See  Company — Winding  up. 
Judgment.     See  Contbovebted  Municipal  Elections. 

acceptance  of  money  paid  into  court,  for  costs,  after,  819. 
account,  for  reference  to  take,  836. 

against    executors,    &c.,    837. 
administration,  for,  838,  1332,  1333. 
usual  directions  in,  839. 
further  directions,  on,  840. 
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administrators,  against,  assets  proved,  854,  858. 

devastavit  by,  petition  suggesting,  855. 
affidavit  proving,  856. 
order  for  payment,  on,  857. 

against  for  assets  in  futuro,  859. 
alimony,   for,   841. 

amendment  of,   notice   of   motion   for,   801. 
appointment  to  settle,  796,  797. 
bond,  on,  844,  846,  847. 

final,  after  assessment  of  damages,  845. 
certificate  of,  for  registration,  prwcipe  for,  395. 
chattels,  for  recovery  of,  on  default  of  defence,  or  appearance,  808^ 
chattel  mortgage,  setting  aside,  848,  849. 
claim  and  counterclaim,   on,   831. 
confession  of  defence,  on,  for  costs,  818. 
confession,  on,   for  recovery   of   land,   806. 
costs,  affidavit  for,  in  action  for  recovery  of  land,  809. 

for,  acceptance  of  money  paid  into  court,  on,  819. 

confession  of  defence,  on,  818. 

discontinuance,  on,  820. 
counterclaim,  on,  828,  829,  831. 
damages  for  trespass,  for,  848. 

to  be  assessed  by  Master,  for,  833. 
day  to  shew   cause  in,   866. 
default  of  appearance,   for,  802. 

chattels,  808. 

dower,  807. 

recovery  of  land,  803. 
defence,  for  recovery  of  land,  804,  805. 

affidavit  for  costs  on,  809. 
payment  under  order,  on,  817. 
easement,   for,   850. 
derivative  mortgage,  to  enforce,  874. 
discharge  of  mortgage,  vacating,  882. 
discontinuance,  on,  820. 
dismissing  action,  828.  829. 

without  prejudice  to  another  action,  830. 
distribution,   special   directions   for,    in,   840. 
divisional  court,  of.    See  Obdeb. 
dower,  for,  851. 

and  arrears,  852. 

on  default  of  appearance,  807.  • 

dowress,  for  election  by,  898. 
enforcing.     See  Execution. 
engrossment  of,  notice  of  motion  to  return  for  entry,  799. 
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enlarging  time  limited  by,  notice  of  motion  for,  1052,  1053. 
entry  nunc  pro  tunc,  notice  of  motion  for,  800. 
equitable  execution,  for,  853. 
execution  of.     See  Execution. 
executors,  against,  assets  proved,  854,  858. 

devastavit  by,  petition  suggesting,  855. 
affidavit  proving,  856. 

against,  for  assets  in  futtiro,  859. 
Fatal  Accidents  Act,  under,  863. 
final,    after    assessment,   811. 
foreclosure,  for,  account  taken  on  prwcipe,  864. 
with   reference,  865. 

derivative  mortgage,  of,  for,  874. 

infant,  against,  with  reference,  869. 
account  taken,  860. 

for,  after  trial,   870. 

order  for  sale  in  lieu  of,  872. 
fraudulent,   setting  aside.     See   Statement  of  Claim. 
fraudulent  conveyance,   setting   aside,   877,    878,   879. 

of  chattels,  setting  aside^  849. 
further  directions,   on,   in  administration   action,  840. 
immediate  sale,   and   possession,    for,    873. 
indemnity,    for,  880. 
indorsement  on    copy  served,   1050. 

on  corporation,  1051. 

on  party  added  in  M.  O.,  929. 
interlocutory,  for  damages  to  be  assessed,  810. 
issue  on,  835. 

after  trial  of,  834. 
lien  on  land,  to  enforce.  881,  882. 
Lord  Campbell's  Act,  under,  863. 
married  woman,  against,   883,   884. 
Mechanics'  Liens,  to  enforce,  885. 
minutes  of,  appointment  to  settle,  796,  797. 

notice  of  motion  to  vary,  798. 
mortgage  subsisting  charge,   declaring,   882. 
mortgagee  fraudulently  induced  to  advance  money,  for,  871. 
motion  for,  on,   821. 
at  trial,  826. 

after  trial  of  issue,  634. 
negligence,  in  action  of,  863. 
nonsuit,  of,   after  verdict,  827. 

notice  of.  to  infant  defendant  on  coming  of  age,  867. 
partition   or   sale,   for,   887,    1343. 
patent,  to  restrain  infringement  of,  886. 
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personal  representatives.     See  supra  executors— administrators, 
possession  for,  870. 
pursuant   to  order,   816,  817. 
rectification  of,  notice  of  motion  for,  SOI. 
redemption  for,  on  prwcipe,  875. 

after  trial,  87G. 
reference  as  to  incumbrancers  for,  865. 
replevin,   in,    interlocutory,    1229. 

for  defendant,  in,  888. 

for  return  of  goods,  1230. 
return  of,   by  local  officers,   901. 
right  of  way,  for,  850. 
sale   of  chattels,   for,   849. 
sale,  for,  against  infants,  868. 
sale  of  mortgaged  property  for  account  taken  on  prwcipe,  864. 

with   reference,   865, 
sale,   or   partition,   for,   887. 
satisfaction  of,  900. 
service,   affidavit   of,   766,  768,   771,  1056. 

original  shewn,  769. 
setting  aside,  notice  of  motion  for,   812. 

affidavit  on,    813. 

for  irregularity  notice  of  motion  for,  814. 
affidavit  on,  815. 
settling,  notice  of,  796,  797. 

specific  performance,  for,  889,  890,  891,  892,  898. 
substituted  service  of,  notice  of  motion  for,  1054. 

affidavit  for,   1055. 
succession  duty,    declaring  Crown  entitled   to,   894. 
summary  (under  Rule  603),  424. 

affidavit  for,   419. 

notice  of  motion  for,  420. 
third  party  against,  on  default,  482. 

after  trial,  483,  832. 
trade  mark,  to  restrain  infringement  of,  895. 
trespass,  for  damages  for,  848. 
trial,   after,   822,   826. 

at  county  court  sittings,   825. 

with  a  jury,  824. 

without  jury,  823,  826. 
varying,   minutes   of,   notice   of  motion    for,    798. 
wills,    establishing,    896,    898. 
misdescription    in,    declaring    meaning   of,   899. 
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Judgment  Debtor. 

appointment  for  examination  of,  1121. 
of  employee  of,  1122,  1124. 
affidavit   for,   1123. 
committal  of,  notice  of  motion  for,  1125. 

order  for,  1126. 
examination,  order  to  attend  again  for,  1127. 

JUBY. 

notice  for,  784. 

special,  venire  facias,   for,  785. 

sheriff's  appointment   to  strike.   786. 
Justification. 

pleading.    See  Statement  of  Defence, 

Land.     See  Statement  of  Claim. 

Landlord  and  Tenant.     See  Distress — Statement  of  Claim. 
demand  of  possession,  affidavit  of  service  of,  1437. 
distress,    wrongful,    statement    of   claim    for,    211. 
excessive  statement  of  claim  for,  212. 
selling  without  notice,  statement  of  claim  for,  213. 

appraisement,  without,  statement  of  claim  for,  214. 
improvidently,  statement  of  claim  for,  215. 
landlord,  action  by.     See  Statement  of  Claim. 

notice  by,   to  quit,   1455. 
overholding  tenant,  affidavit  for  possession  against,  1458. 
appointment  for  service  on,   1460. 
affidavit  of  service  of,  1461. 
tenant,  notice,  to  quit  by,  1460. 
Leave  to  Appeal.     See  Appeal. 
Leave  to  Defend. 
order    for,    421. 

on  payment  into  court,  422. 
as  to  part,  423. 
Letters  Rogatory. 
form    of,    741. 
affidavit  for,    737. 
order  for,  738. 
Libel.    See  Statement  of  Claim — Statement  of  Defence, 
apology,  notice  of  intention  to  give  in  evidence,  463. 
damages,  mitigation  of,  notice  of  intention   to  give  evidence  in, 

462. 
Lien.     See  Mechanics'  Lien. 

judgment   enforcing,  881,  882. 
Liquidator.     See  Winding  up. 
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Lis  pendens. 

certificate,  prwcipe  for,  394. 
LiVEBY  Stable  Keeper. 

action  against.    See  Statement  of  Claim. 
Lord  Campbell's  Act,  (R.  S.  O.  1897,  c.  166). 

judgment  under,  863. 
Lunacy.    See  Lunatic. 
Lunatic.    See  Infant. 

action  by,  notice  of  motion,  to  stay  for  non-appointment  of  next 

friend,  451. 
aflSdavit  proving  lunacy,  1413,  1414,  1415. 
as  to  property  of,  1415. 

for  appointment  of  guardian  ad  lit.,   to,  442,  444,  446, 

448.    450. 
committee,   aflBdavit   of    fitness    of,    1417. 
bond  of,   1421. 
consent  to  act  as,   1418. 
declaration    of   lunacy,    1419. 

affidavit   for,    1411,    1412. 
order,  1420. 

petition  for,   1409,  1410. 
guardian   ad   lit.  for   appointment   of  notice  of  motion   for,  441, 

443,  445,  447,  449. 
affidavit  in  support,  442,  444,  446,  448,  450. 
insanity,  defence  of.     See  Statement  of  Defence. 

reply  to.     See  Reply. 
lunacy,  judge's  declaration  of,  1419. 

superseding,  order  for,  1422. 
next   friend   of,   removal   of,   notice   of  motion   for,   440. 
order  declaring  lunacy,  1420. 

superseding  lunacy,    1422. 
petition  for  declaration   of  lunacy,    1409. 

by  creditor,  1410. 
production  of,  by  superintendent  of  asylum,  warrant   for,   1416. 
property  of,  affidavit  as  to,   1415. 

Maintenance.     See  Infant.  . 

Malicious  Arrest.    See  Statement  of  Claim. 
Malicious  Prosecution.    See  Statement  of  Claim. 
Mandamus. 

order  for,  1251,  1252. 

notice  of  motion   for,   1250. 
Marriage.     See  Infant. 
Married  Woman. 

affidavit    as   to   settlement,   534. 

judgment  against,  883,  884. 
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Markied  Woman — Continued. 
next  friend  of,  see  425. 

settlement  of  fund  in  court,  notice  of  motion  for,  535. 
Master.     See  Master's  Office — Receiver — Report — Winding  up. 
adding  parties,  order  of,  for,  928.  930. 

indorsement  on,  931. 
certificate  of,  of  proceedings   in  office  of,   1028. 

default,  1029,  1045. 
contempt  of,  notice  of  motion  to  commit  for,  1044. 
certificate  of,  1029,   1045. 

for  discharge  of  contemnor,  1049. 
notice  of  motion  to  discharge  contemnor,  1047. 
affidavit    in    support,    1048. 
order   to  commit  for,   1046. 
indorsement  on  office  copy  of  judgment  served   on   party,   added 

by,  929. 
production,   direction   of,   for,   959. 
receiver,   appointment  of,  996. 

report  on  passing  accounts  of,  1041,  1317. 
report  of,   in   administration   action,   1042. 

foreclosure  action,  1030,   1031,  1032,  103S,   1040 
partnership  action,  995. 
partition  action,    1043. 
redemption   action,    1037. 
sale  action  (mortgage).  1033,  1034,  1035. 
receiver's   account,    on,    1041,    1317. 
subsequent  in  mortgage  action,  1036,   1039. 
sale,  on,  1013. 

abortive,  1013. 
reservation  by,  of  question  for  opinion  of  court,  995. 
warrant  of,  957. 

contempt  of,  certificate  of,  1029,  1045. 

notice  of  motion  to  commit  for,  1046, 
compliance  with,  certificate  of,   1049. 

notice  of  motion  to  discharge  from  custody  on,  1047. 
affidavit  in  support,  1048. 
underwriting  of,  958. 
Master  and  Servant. 

action    between.     See    Statement    of    Claim  —  Statement  of 
Defence. 
Master's  Office.    See  Master — Mortgage  Actions. 
accounts  of  executors  and  trustees,  971,  972,  973. 

affidavit  of  executor  verifying.  966,  974,  977,  978,  979. 
trustee  verifying,  966,  974,  977,   978,   979. 
personal  estate  outstanding,  966. 
real  estate,  966. 


INDEX  1025 

Mastee's  Office — Continued. 

accounts  of  incumbrancer.  966. 

rents  and  profits,  966. 
schedules  to,  967,  968,  969,  970,  971. 
notice  of  leaving,  980. 
advertisement   for  creditors   in,    936. 

affidavit  of  non-receipt  of  claims,  938. 
oestuis  que   trustent,  960. 
claimants,   960. 
heirs,  960. 
next  of  kin,  960. 
sale.     See  Sale. 
affidavit  of  non  receipt  of  claims  in,  938,  see  infra,  creditors. 

see  accounts,  supra. 
annuities,    list   of,   965. 

creditors'  affidavit  proving  claim  of,  939,  940,  941,  942,  943,  944, 

945,  946,  947. 
for  further  time  for  proving  claim,  950. 
of  personal  representative  as  to  claims  of,  449. 
negativing  receipt  of  creditor's  claim,  938. 
notice  of  claim   of,   937. 

to,    to    produce   documents,   948. 
notice  of  motion  for  leave  to  prove  after  time  expired, 

affidavit  in  support,  950,  952. 
notice  to,  of  allowance  of  claims,  953. 
to  prove  claim,  954. 
that  cheques  may  be  obtained,  956. 
petition  of,  to  prove  claim  after  time  expired,  951. 
affidavit  for,  950. 
dispensing   with    service    in,    order    for,    932. 
heirs,  advertisement  for,  960. 
heirship,  affidavit  as  to,  961. 
incumbrances,  affidavit  by  beneficiary  as  to,  962. 
affidavit  of  executor  as  to,  963. 

trustee  as  to,   963. 
on  legacy,  advertisement  for,  960. 
legacies,  list  of,  964. 
legatees,  advertisement  for,  960. 
moderation  of  costs,  Master's  request  for,  981. 
next  of  kin,  advertisement  for,   960. 

affidavit  as  to,  961. 
partnership    accounts,    report   on,   995. 
production  of  documents,  direction  for,  in,  959. 
report.     See   Master — Report. 

P— 65 
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substituted    service    in,    order   for,   932. 

letter  to  enclose  with,  933. 

acknowledgment    of   service,    934. 

affidavit  of,  935. 
surcharge,  in  against  accounting  party,  982. 

notice  thereof,  983. 
Mechanics'  Uen. 

affidavit  of  owner  verifying  account,  630. 

lienholder  verifying  claim,  633. 
certificate  of  lis  pendens,  627. 

vacating  lien,  635,  636. 
chattels  subject  to,  notice  of  sale  of,  643. 
contract,   demand  of  terms  of,   639. 
discharge   of    lien,    receipt    in,    637. 

affidavit  verifying,  638. 
injunction,   interlocutory,   restraining  removal   of  buildings,  640. 

perpetual,  641. 
judgment  to  enforce,  634,  885. 
lien,  claim  of,  for  registration,  618. 

for  wages,  for  registration,  619.  620. 
affidavit    verifying,    621. 
lienholders'  statement  of  account,   632. 
notice,  of  claim,  by  sub-contractor  to  owner,  617. 

sale  of  chattels  subject  to,  643. 

trial   of  action    to  enforce,    631. 
owner,   affidavit   of,    verifying  account,   630. 
statement  of  account  of  lienholder.  632. 
statement  of  claim,  in  action  by  contractor,  300,  622. 
sub-contractor,  023. 

affidavit  verifying,  626. 

clause  as  to  20  per  cent.,  624. 
prior  mortgagee,   625. 
statement  of  defence,  in  action  to  enforce,  628,  629* 
vacating  lien,   certificate   for,    635,    636, 

order  for,  642. 
sale  of  chattels,  subject  to,  notice  of,  643. 
Minutes. 

settling,  appointment  for,  796,  797. 
varying,  notice  of,  motion  for,   798. 
Monet  Paid  into  CJourt. 

acceptance  of,  judgment  on,  819. 
Mortgage.    See  Accountant — Mortgage  Action. 
action  on.     See  Statement  of  Claim. 
derivative,  judgment  to  enforce,  874. 
discharge  of,  judgment  vacating,  882. 
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MOBTGAGE  Action.     See   Master — Master's   Office. 
affidavit  of  mortgagee   in  possession,  987,  988,  989. 

of  non-payment  of  mortgage  debt,  598,  599,  600. 
appointment,  to  proceed  on  reference,  in,  986. 
bank  manager's  certificate,  in,  596. 

affidavit  verifying,  597. 
derivative  mortgage,  judgment  to  enforce,  874. 
enlarging  time  for  redemption,  notice  of  motion  for,  589. 
execution  creditor,  affidavit  of,  993. 
foreclosure,   account   taken,   judgment   for,   864. 

derivative  mortgage,  of,  judgment  for,  874. 

final  order  for,   002. 

infants,  against,  judgment  for,  809,  870. 

opening,  notice  of  motion  for,  604. 
affidavit  in  support,  605. 

with  reference,  judgment  for,  865. 
incumbrancers,  notice  to,  985. 

judgment,  in,  864,  865,  869,  870,  873,  874,  875,  876. 
Master's  appointment,  to  proceed  on  reference,  986. 
mortgagee  in  possession,   affidavit  of,   987,   988,   989. 

account  of,  990,  991. 
new  account,  order  for,  592,   593,  595. 
new  day  for  redemption,  order  for,  592,  593,  594,  595. 
notice  to  incumbrancers,  affidavit  of  service  of,  770. 
possession,    demand    of,    after    final   order,    664. 

affidavit  of  service  of,  665. 

judgment  for,  864,  870,  873. 

notice  of  motion  for,  666. 
redemption,    judgment   for,    875,    876. 
reference  as   to   incumbrancers,  judgment   for,   865. 
sale,    account    taken,    judgment    for,    864. 

final  order   of,   603. 

immediate,  judgment  for,  873. 

in  lieu  of  foreclosure,  order  for,  872. 

notice  to  defendant  to  conduct,  984. 
staying  on  payment  of  arrears,  notice  for  motion  for,  572,  587. 

affidavit  in  support,  588. 
subsequent   incumbrancer,    affidavit   of,   992. 
Mortgagee.     See  Mortgage  Action. 

surplus,  affidavit  for  leave  to  pay  into  court,  by,  1399. 

order  to  pay  into  court,  1400. 

payment  into  court  by,  notice  of,  1401. 
derivative,   judgment  for,    874. 

waste    by    mortgagor,    action    to    restrain.      See    Statement   of 

Claim. 
Mother.    See  Infant. 
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Negligence. 

action  for.    See  Statement  of  Claim. 
Next  Fmend.    See  Infant — Lunatic — Mabeied  Woman. 
lunatic,  of,  removal  of,  notice  of  motion  for,  440. 
retainer  by,  5,  6. 
Nonsuit. 

judgment  of,  after  verdict,  827. 
Notice.     See  Contbovebted    Elections  Act  —  Disteess  —  Inteb- 

PLEADEB — Landlord  and  Tenant — Mechanics'  Lien — 

Notice  of  motion. 
abstract   of   title,    to  be   indorsed    on,    lOlG. 

objections  to,  to  be  indorsed  on,  1018. 

purchaser,  to,  after  verification  of,  1024. 

readiness  to  verify,  of,  1023. 

verify,  to,  1022. 
accident  of,  under  R.  S.  O.  c.  223,  s.  606,  22. 

R.  S.  O.  c.  160,  s.  13,  23. 
accounts,  of  filing,  980. 
action,  of,  20. 

indorsement  on,  21. 
alimony,   interim,  agreeing  to  pay,   610. 

accepting   offer   to   pay,   611. 
appointment,  of,  of  solicitor  in  place  of  one  deceased,  12. 

acting  in  person,  13. 
apology,  notice  of  intention  to  give  in  evidence,  463. 
credit  of,  in  mortgage  action,  591. 
creditor,  to,  of  administration  judgment,  1334. 
discontinuance  of  action,  of,  561. 
disputing  amount  claimed,  112. 
examine  opposite  party  as  a  witness,  to,  707. 
filing  account  of,  980. 

affidavit,  of,  763. 
incumbrancers,  to,  affidavit  of  service  of,  770. 
inspect  documents  produced,   to,  517. 
inspection  of  documents,  for,  528. 
limiting  defence,  113. 
manager  of  firm  served  with  writ,  to,  74. 
mitigation  of  damages,  of  evidence  in,  462. 
mortgage  action,  of  credit  in,  591. 
produce   documents,    to,    686. 

referred  to  in  pleadings,  to,  527. 
production  of  documents,   of,    1516. 
reading  affidavit,  of,  764. 
renewal  of  writ,  to  sheriff,  of,  1080. 
service  of  writ  by  advertisement,  for,  79. 
setting  down  special  case,  of,  580,  584. 
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sherifiE's,  of  levy,  under  Creditor's  Relief  Act,  1079. 
special  jury,  striking,  of,  787. 
tenant,  by,  to  landlord.,  of  action,  116. 
title,  objections  to,  to  be  indorsed  on,  1026. 
third  party,  to,  478. 

order  for  service,  of,  477. 

affidavit  for,  476. 
indorsement  on  counterclaim  served  on,  479. 
trial  of,  789. 

at  Toronto  non-jury  sittings,   790. 

Notice  of  Action. 
form  of,  20. 
indorsement  on,  21. 
Notice  of  Motion.     See  Master. 

abuse  of  process,  to  dismiss  proceedings  as  being,  571. 
account,  for,  404. 

by  sequestrator,  for,  1102. 
action,  for  leave  to  receiver  to  bring,  1305. 

staying.     See  infra  staying  action, 
administration  judgment,  for,  1327. 
administrator  ad  litem,  to  appoint,  455. 
amend,  to,  464. 

affidavit  in  support.  465. 

by  making  co-plaintiff  a  defendant,  466. 
amendment  of  judgment,  for,  801. 
appeal  from  Master's  report,  for  leave  to,  1142. 

by  way  of,  1146. 

extending  time,   for,    1138. 

Judge  in  chambers,  from,  by  way  of,  1145. 

officer  in  chambers,  from,  by  way  of,  1144. 

staying  proceedings  pending,  for,   1140. 

taxing  officer,  from,  by  way  of,  1147. 
arbitration,  for  under  Arbitration  Act,  403. 

proceedings  taken  contrary  to  agreement  for,  to  stay,  570. 
arbitrator,  for  appointment  of,  1476. 
attendance  of  witness  at  his  own  expense,  for,  711,  743. 
attornment  to  receiver,  to  compel,  1302,  1303. 

sequestrator,  for,  1100. 
award,  setting  aside,  for,  1481. 

remitting,  for,  1482. 
better  affidavit  of  documents,  for,  518. 
biddings,  opening,  for,  652. 
certiorari  for,  1581,   1583. 

in  aid  of  habeas  corpus,  1599. 
charging  order,  for,  1318. 
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class,  to  appoint   representative  of,  454. 
committal  for  non-production,  for,  525. 
of  judgment  debtor,  for,  1125. 
witness  in  default,  for,  709,  711. 

affidavit  in  support,  710. 
compensation  to  purchaser,  for,  654. 
compromise  of  action,  to  enforce,   1322. 
consolidation  of  actions,  for,  552,  554,  557,  558. 
contempt  of  injunction,  to  commit  for,  1274. 

discharge  from  custody  for,  1276. 

of  Master,  to  commit  for,  1044. 
discharge  contemner,  1047. 

afl5davit  in  support,  1048. 
counterclaim,  to  exclude,  415. 
creditor,  by,  for  leave  to  take  proceedings,  1471. 
creditor's  action,  to  stay,  1335. 

one  of  two,  573. 
cross  appeal,  by  way  of,  1150. 
custody  of  iufant,  for,  1345. 
defence,  for  leave  to  deliver  further,  409. 

affidavit  in  support,  410. 
defendant  by,  to  dismiss  against  assignee  of  sole  plaintiff,  488. 
deficiency  on  re-sale,  for  payment  of,  647. 
delivery  of  bill  of  costs,  to  enlarge  time  for,  1635. 
discharge  of  person  in  custody  for  contempt,  for,  1104. 

prisoner,  on  return  to  habeas  corpus,  for,  1600. 
discharge  or  vary  order,  to,  403. 
dismiss  action,  to,  403. 

as  to  some  defendants,  for,  569. 

commenced  without  authority.  563,  564,  567. 

for  want  of  prosecution,  487,  574. 

without  costs,  568. 

by  representative  of  deceased  defendant,  487. 
representative  of  deceased  plaintiff.  489. 
defendant  against  assignee  of  plaintiff,  488. 
surviving  plaintiff,  490. 
distress,  by  receiver,  for  leave  to  levy,  1304. 
enlarging  time,  for  575. 

making  award,  for,  1477. 
examine  witnesses,  to,  403. 
examination  of  judgment  debtor,  for,  403. 
examination  pro  interesse  sua,  for,  1103. 
execution,  leave  to  issue,  for,   1057,  1058, 

affidavit  for,  1059. 

staying,  pending  appeal,  for,  1061. 
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foreclosure,  to  open,  604. 

affidavit  in  support.  605. 
frivolous  action,  to  stay,  417. 
general  form  of,  in  Chambers,  403. 

Court.  400.  401. 
guardian  of  infant,  for  appointment  of,  1358,  1359. 

removal  of,  1364. 
guardian  ad  lit.  to  infant,  for,  appointment  of,   430. 
affidavit  for,   431,    432. 
for  removal  of,  433. 

affidavit  for,  434. 
order  appointing,  435. 

lunatic  defendant,  notice  of  motion  to  appoint,  for,  449. 
affidavit  in  support,  450. 
habeas  corpus,  for,  1594. 

ad  test,  for,  703. 
affidavit    in   support,   704. 
heirs,  to  appoint  representative  of,  454. 
impertinence,  to  strike  out  matter  for,  413. 
infant,  action  of,  for  inquirj'  whether  for  his  benefit,  436,  437. 
for   dismissal  of,   437. 
to  stay,  438. 

strike  out  name,  on  coming  of  age,  439. 
infant,  custody  of,  for,  1345. 

apprenticing,   for,    1374. 
maintenance  of,  for,  1369,  1327. 
marriage  of,  to  authorize,  1380. 

without  leave  to  commit  for,  1377. 
forbid,  to,  1376. 

validity  of,  for  inquiry  as  to,  1378. 
information   filed   without   fiat   of   Attorney-General,    to   take   off 

files,  567. 
injunction,  continuing,  for,  1271. 

breach  of,  to  commit  for,  1274. 
dissolving  for,   1270. 
for,  1254. 

(copyright),  1256. 
(di.stress),  1261. 
(interim),  1267. 
(lights),  1255. 
(marriage  of  ward),  1266. 
(negotiation  of  note,  &c.),  1263. 
(partner),  1264. 
(patent),  1257. 
(pollution  of  river),  1262. 
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injunction  for.    (sale  of  goods),  1260. 
(trademark),    1258. 
(transfer  of  ship),  1265. 
(waste),  1259. 
inquiry  as  to  title,  for,  405. 
interim  alimony,   for,  614. 

affidavit  in  support,  615. 
interpleader  order,  for,  403. 
irregularity,   to  set  aside   proceedings   for,  413. 
judge  at  trial,  to,  402. 
judgment  by  default,  to  set  aside,  418. 

summary   under   rule  603,   for,   403,   420. 
affidavit  in  support,  419. 
judgment  debtor,   for  committal  of,   1125. 

for  re-examination  of.   1127. 
leave  to  appear  by  person  not  a  defendant,  for,  118.- 

affidavit   in   support,   119. 

bid,  for,  644. 

defend,  for,  after  pleadings  closed.  407. 
maintenance  of  infant,  for,  1369,  1372. 
mandamus,  for,  1250. 
management  by  receiver,  as  to,  1308. 
mortgage  action,  to  stay  on  payment  of  arrears,  572,  587. 

affidavit  in  support,   588. 
names  of  persons  composing  firm,  for,  103. 
new  trial,  for,  1149. 
next  friend  of  infant,  to  remove  and  approve  another,  425. 

substitute  another,  426,  427. 
order  of  court,  by  way  of   appeal   from,   1151. 

to  discharge  or  vary,  403. 
parties,   to  amend  as   to,  4€6. 
particulars   for,  403. 

of  accident,  for,  403. 
payment  into  court  by  receiver,  for,  1309. 
payment  by  defendant  to  receiver,  for,  1306. 
payment  of  purchase  money,  for,  645. 
penal  action  for  leave  to  compound,  585. 

affidavit  in  support,  586. 
plaintiff's  address  and  occupation,  for,  96. 

name  used  without  authority,  to  strike  out,  565. 
affidavit  in  support,  566. 
pleading,   embarrassing,   to  strike  out,  414. 

to  strike  out,  415,  416. 
possession,  for  delivery  of,  663. 

by  mortgagee,  066. 
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preservation  of  property  pendente  lite,  for,  1323. 
production  of  documents,  to^compel;  520. 

for  better  affidavit  on,  578. 
prohibition,   for,   1277. 

purchase  money,  to  dispense  with  payment  of,  into  court,  655. 
purchaser,   for  compensation   to,   654. 
to  discharge,   648,  649. 
to  substitute  a,  650. 

affidavit  in  support,  651,  652. 
quashing  by  law,  for,  1573. 

receiver,   by  surety   of,  for  leave  to  attend  passing  accounts   of, 

1316. 
attornment  to,   to  compel,  1302,   1303. 
discharge  of,  for,  1314. 
distress  by,  for  leave  to  levy,  1304. 
party,  by,  for  leave  to  propose  himself  as,  1292. 
payment  into  court  by,   for,   1309. 
security,   new,  to  compel  giving  by,  1315. 
recognizance,  for  leave  to  enforce,  1312. 
rectification  of  judgment,  for,  801. 
redemption  enlarging  time,  for,  589. 

affidavit  in  support,  590. 
referee,  for  trial  before,  788.' 
representative  of  absent  party,  to  appoint,  452,  454. 

dispense  with,  453. 
re-sale,  for,  653. 

scandal,  to  strike  out  matter  for,  412,  413. 

security  for  costs,   for,  against  plaintiff,  who  has  assigned,  488. 
sequestration,   for,   1096. 

to  discharge,  1105. 
service  of.  affidavit  proAing,  765,   768. 

substituted  notice  of  motion,   for,   1054. 
affidavit  for,  1055. 
affidavit  proving,  1056. 
setting  aside  judgment,  for,  812. 
for  irregularity,  for,  814. 
special  case,  for  leave  to  set  down,  583. 
special  examiner  to  take  evidence,  for,  723,  724,  729. 
staying  action,  where  reference  agreed  to,  for,  1474. 

brought  contrary  to  agreement,  to  refer,  for.  570. 
pending  reply  to  demand  of  names  of  plaintiff  firm,  for,  101. 

affidavit   in    support,   102. 
pending  reply  to  demand  as  to  whether  writ  issued  by  soli- 
citor, 92. 
proceedings,  pending  appeal,  for,  1140. 

where  several  actions  brought,  for,  555,  556. 
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stay  proceedings   to,   unless   prosecuted  by   assignee   of  plaintiff, 

488. 
stop  order,  for,  544,  545,  547,  548. 
affidavit  in  support,  546. 
discharging,  for,  551. 
subpoena  to  Quebec,  for,  G98. 

affidavit  in  support,  699. 
surety  of  receiver,  for  leave  to  attend  passing  accounts,  1316. 
taxation  of  costs,  by  third  party,  for,  1632. 
after  a  year,  for,  1633. 
payment,  for,  1634. 
timber,  for  leave  to  receiver  to  cut,  and  sell,  1307. 
time,  for,  403,  575. 

to  defend,  for,  406. 

affidavit  in  support,  408. 
title,  to  detei-mine  question  of   (under  V.  &  P.  Act),  1454. 
trial  before  refei-ee,  for.  788. 

in  county  court,  for,  403. 
trustees  by,  for  leave  to  bring  action,  1384. 

carry  on  business  of  testator,  1387. 
compromise  action  or  claim,  1389. 
defend  action,  1385,  1386. 
grant  lease,  1392. 
make  repairs,  &c.,  1390. 
pay  debts,  1388. 
renevr  lease,  1391. 
unauthorized   appearance,   to   set   aside,    120. 

affidavit  in   support,    121. 
writ  of  summons,  to  set  aside,  88. 

order  allowing  service  out  of  jurisdiction  to  set  aside,  89. 
witness,  to  commit,  709,  711. 

affidavit  in  support,  710. 
compel  attendance  of,  709,  711,  743. 
affidavit  in  support,  710. 
Vendors  and   Purchasers  Act,  under  1454. 
vexatious   proceedings,    to   dismiss,   571. 
verdict,  against,  1149. 
ward  of  court.     See  infant  supra. 
witness  refusing  to  produce  documents,  against,  726. 

Novation. 

contract,  of.     See  Statement  of  Claim. 

NxnSANCE. 

restraining.     See  Statement  of  Claim. 
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appraiser's,   on    distress,    1222. 
arbitrator,  of,    1536. 
Commissioner's,  739    (p.  428). 

clerk's,  739   (p.  429). 
covenanter's,  714. 

before  examiner,   719. 
ex-Quaker's.  721. 
ex-Moravian,  721. 

interpreter,   of,  717,  739,    (p.  429). 
Moravian,   715,   716. 

before  examiner,   720. 
Quaker's,   715,   716. 

before  examiner,  720.  ~ 

Scotch,   713. 
witness,  ordinary,   of,  712. 

before  examiner,  718,  739  (p.  429). 
Official  Guabdian  ad  litem.     See  Devolution  of  Estates  Act. 
Oedeb.    See  Charging  Order — Judgment — Mechanics'  Lien. 
adding  parties  in   Master's  office,  928,  930. 

indorsement    on.    931. 
administrator  ad  litem,  appointing,  456. 
alimony  interim,  for  payment  of,  613,  616. 
amend,    to,    467. 
arbitration,  for,  904,  905. 
arrest  of  defendant,  for,   1183. 
attaching,    against   absconding    debtor,    1216. 

affidavit  for,  1214.  1215. 
bail,  for,  1602. 
call,    authorizing,    1517. 
ca.  sa.,  for  writ  of,  1086. 
certiorari,  for,  1280,  1281,  1584. 
chambers,  general  form  in,  902. 
change  solicitor,  to,  11. 

charging  order,   132.  1321.     See  Charging  Order. 
commission   to  take   evidence,   for.   737. 
commit  for  non-production,  to,  526. 

non-attendance  for  examination  for  discovery,  to,  500. 

judment  debtor,  to,   1126. 
conditional  appearance,   for,   109. 
consolidation    of    action,    for,    553. 
contempt    to    commit    for,    500. 
continuing  proceedings,  on  transmission  of  interest,  485. 

indorsement  on..  486. 

praecipe  for.  484. 
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contributories,   refusing  application    to   place   person   on  list   of, 

1514. 

striking  name  ofiE  list  of,    1515. 
court,  general  form  of,  908. 
discharging   order,  907. 

prisoner,  on  return  to  habeas  corpus,  for,  1601. 
dismissing  action  for  want  of  prosecution,  578. 

motion,  906. 
Divisional  Court,  of,  910,  912. 

appeal  from  Division  Court,  on,  922,  923. 
County  Court,  on,  918,  919. 

(new  trial),  920. 
Judge  in  chambers,  on,  924. 
quashing,  926. 
striking  out,  925. 

issue,  directing  trial  of,  921. 

new  trial,  for,  915,  916. 

nunc  pro  tunc,  917. 

setting  aside  judgment,  913. 

varying  judgment  appealed  from,  914. 

where  judge  has  died  after  argument.  911. 
engrossment,  notice  of  motion  to  return  for  entry,  799. 
enlarging  time  limited  by,  notice  of  motion  for,  1052,  1053. 
examination   of   witnesses  before   trial,    for,   725. 
final,  of  foreclosure,  602. 

sale,  603. 
habeas  corpus,  for,  1598. 
indorsement  of  copy  of,  served,  1050,  1051. 

on  parties  added  in  M.   O.,  929,  931. 
injunction,  affidavit  of  service  of,  772. 
inspection  of  documents  for,  530. 
interpleader,  directing  issue  on  sheriff's  application,  1241. 

summary  trial  of  claims,  for,  1242. 

sale  of  goods  seized,  for,  1243. 

barring  claimant,  1239,  1244. 

execution  creditor,  1245,  1246. 

substituting  claimant  as  defendant,  1240. 
judgment  debtor,  attending  again   for  examination,  for,    1127. 
leave  to  defend,  421. 

on   terms,  422,   423. 
letters  rogatory  to  take  evidence,  for,   738. 
liquidator,  for  appointment  of,  in  place  of  one  deceased.  1505. 

borrowing  money,  for,  1494. 

carrying   on   business,    for,    1493. 

discharging,   1495. 

provisional,  appointing,   1490,  1491,  1492. 
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lunacy,  declaring,  1420. 
mandamus,   1251,   1252. 

medical   examination   for   discovery,   for,   502. 
minutes  of,  appointment  to  settle,  796,  797. 
varying,  notice  of  motion  for,  798. 
names  of  partners,  to  disclose,  104. 
new  account  for,  592,  593,  595. 
new  day  for  appointment  of,  592. 

redemption,  for,  592.  593,  594,  595. 
particulars  of  election  petition,  for,  1544. 

payment  of  money  out  of  court,  in  default  of  giving  security  in 

action,  for,  1193,  1195. 
petition,   on,   formal   parts,   909. 

plaintiff's  address  and  occupation,  for  disclosure  of,  97. 
production  of  documents,  for,  503. 
prohibition,  1279. 

purchase  money,   for  payment  of,   646. 
reference  under  Arbitration  Act  for,   904,   905. 
replevin,  of,    1226. 
rescinding  contract,  608. 
renew  writ  of  summons,  to,  68. 
sale  of  lands  in  alimony  action,  for,  842. 
final  order  for,  C03. 
in  lieu  of  foreclosure,  for,  872. 
security  for  costs,  on  prwcipe,  1606. 
service  of  writ  substitutionally,  for,  75,  77,  78. 
notice    for   publication    with,    79. 
affidavit   of,    766,  768,   771,   772. 
settling,  appointment  for,  796,  797. 
stop  order  as  to  fund  in  court,  542. 

notice  of  motion  for,  544,  545,  546. 

affidavit  in  support,  546. 
petition  for,  543. 

affidavit   in  support,   546. 
striking  out  defence,  for  non-attendance  for  examination  for  dis- 
covery, 498. 
taxation  of  costs,  for,  on  client's  application,  1626,  1630. 
solicitor's  application,  1627. 
notice  of  motion,  by  third  party,  for,  1632. 
after  a  year,  for,  1633. 
payment,  for,   1634. 
trial  in  County  Court,  for,  903. 
varying  order,  907. 
vesting,  669. 

notice  of  motion  for,  667. 
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view,  for,  792. 

winding  up,  1489. 

withernam,  of,  1228. 
Obiginal  Recokd.    See  Evidence. 

OVEBHOLDING  TENANT.      See    LANDLORD  AND  TENANT. 

Pabticulabs.     See  Contbo\t:kted    Elections,    Canada  —  Conteo- 
VEBTED  Elections,  Ontario. 
evidence,  of,  in  mitigation  of  damages,  notice  of,  462. 
pleading,  of,  notice  of  motion  for,  457. 
of,  458. 
better,  459, 
order  for,  460. 

in  accident  case,  461. 
Pabties. 

class,  notice  of  motion  to  appoint  person  to  represent,  454. 
consent  of  person  to  be  added  or  substituted  as  plaintiff,  475. 
death  of.     See  Tbansmission  of  Interest. 

order  to  continue  proceedings  on,  485. 
indorsement  on,  486. 
pnccipe  for,  484. 
heirs,  notice  of  motion  to  appoint  person  to  represent,  454. 
representative,  of,  notice  of  motion  to  appoint,  452,  454. 

dispense  with  appointment  of,  notice  of  motion  to,  453. 
representative  of  deceased,  notice  of  motion  by,  to  dismiss  unless 

action  continued   against,  487. 
third  party,  affidavit  for  leave  to  serve,  476. 

order  to  serve,  477. 
Partition  or  Sale.     See  Master. 
allegations  in  affidavit  for,  1339. 

statement  of  claim  for,  1339. 
declaration  of  right,  claim  for,  in  action  for,  1340. 
judgment  for,  887,  1343. 
Paetnebs.     See  Pabtnebship. 

demand  of  names  of,  suing  as  firm,  99. 

reply,  100. 
execution,  notice  of  motion  for  leave  to  issue  agrain.st.  1057, 
issue  as  to  liability  of,  1060. 

order  for,  1060. 
notice  of  motion  for  disclosure  of  names  of,  103. 
order  for  disclosure  of  names  of,  104. 
Pabtnebship. 

accounts,  affidavit  of  accountant  as  to,  994. 
action,  against.     See  Statement  of  Claim. 

report  in,  995. 
receiver,  appointment  of,   in,  996. 
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judgment  restraining  infringement  of,  886. 
Payment  into  Court.    See  Receiver. 
acceptance  of,  notice  of,  398. 
Accountant's,  certificate  of,  668. 
defence  of,  316. 
direction  to  bank,  for,  532. 

prwcipe  for,  390. 

mortgagee,  by,  aifidavit  for,  1399. 

order  for,  1400. 

notice  of,  1401. 
prcecipe  for  direction  to  bank,  531. 
receiver  by,  notice  of  motion  for,  1311.     See  Receiver. 
receipt  by  bank,  533. 

Registrar   of   Surrogate  Courts,   verification  of  money  paid   into 

Court,  541. 
security  for  costs,  as,  notice  of,  1616. 

notice  of  motion  for  leave  to  make,  as,  1617. 
trustee,  by,  affidavit  for,  1397,  1398. 
order  for,   1400. 
notice  of,  1401. 
with  defence,  notice  of,  397. 
Payment  out  of  Court. 

affidavit  as  to  marriage  settlement,  534. 

for  payment   to   surviving  personal   representative,   536, 

537,  538. 
proving  age,  540. 
cheque,  prwcipe  for,  391. 

life  tenant,  to,  affidavit  proving  him  alive,  539. 
married  woman's  affidavit  as  to  settlement,  534. 
stop  order  as  to  fund  in  Court,  542. 

surviving  personal  representative  to,  affidavit  for,  536,  537,  538. 
Penal  Action. 

compounding,  notice  of  motion  for,  585. 
affidavit  in  support,  586. 
Penalty. 

statement  of  claim  for,  317. 
Perpetuating  Testimony. 

claim   in    action   for,   318. 
Personal  Representatives.     See  Executor — Administrator. 
assets  quando,  judgment  for,  859. 

petition  to  issue  execution  on,  860. 
affidavit  in  support.  861. 
order  on,  862. 


1040  INDEX. 

Personal  Representatives — Continued, 
devastavit  by,  petition  alleging,  855. 
aflidavit  in  support,  856. 
order  for  payment  on,  857. 
judgment  against,  854,  858,  859. 
Petition.     See  Controverted  Elections,  Canada — Controverted 
Elections,  Ontario — Receiver. 
advice,   by  trustee  for,  1402. 
formal  parts  of,  1324. 
notice  to  be  indorsed  on,  1325. 
quieting  title,  for,  1430. 

certificate  of,  for  registration,  1431. 
service  of,  affidavit  proving,  767. 
settled  estate,  for  sale  or  mortgage  of,  1423,  1424. 
notice  1o  be  indorsed,  1424. 
of  to  respondents,  1426. 
to  be  advertised,  1428. 
assent  to,  1427. 
dissent  to,  1427. 
stop  order,  for,  543,  549. 

afiidavit  in  support,  546,  550. 
strike  solicitor  off  roll,  to,  14,  16. 

affidavit  in  support,  15. 
trustee,  by,  for  advice,  1402. 
vesting  order,  for,  1404. 
Petition  of  Right. 

appearance  to,  1579. 
notice  to  appear  to,  1578. 
judgment  on,  certificate  of,  1580. 
petition,  1576. 

indorsement  on,  1577. 
Plan.    See  Statement  of  Ciaiji. 

Pleadings.     See  Statement  of  Claim — Statement  of  Defence — 
Counterclaim — Reply. 
arnendment  of,  notice  of  motion  for,  472. 
injunction,  claim  for,  in,  1253. 
receiver,  claim  for,  in,  1253. 
Possession.    See  Execution — Statement  of  Claim — Railway. 
demand  of,  on  sale  by  Court,  661. 
affidavit  of  service,  662. 
by  mortgagee  after  final  order.  664. 
affidavit  of  service,  665. 
delivery  of,  notice  by  purchaser  requiring,  659. 

after  foreclosure,  notice  of  motion  for,  666. 
notice  by  vendor  of  time  for,  660. 
notice  of  motion  for,   663. 
land,  of.     See  Statement  of  Claim. 
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Praecipe. 

act  in  person,  for  order  to,  9. 
amendment  of  writ,  for,  376. 
attachment,  for  writ  of,  388. 
appeal,  for  setting  down,  383. 
certificate  of  Us  pendens,  893. 

judgment,  for.  395. 

order,  for,  395. 

state  of  cause,  for,  396. 
changing  solicitor,  for  order  for,  8. 
cheque,  for,  391. 
commission,  for,  379. 
delivery,  for  writ  of,  387. 
direction  to  b?ink,  for,  390,  532. 
entry  of  action  for  trial,  for,  381. 
fi.  fa.  for  writ  of,  384. 
habeas  corpus,  for  writ  of,  378. 
lis  pendens  for  certificate  of,  393. 
order  to  continue  proceedings,  for,  484. 
act  in  person,  9. 
change  solicitor,  8. 
possession,  for  writ  of,  386. 
renewed  writ  of  summons,  for,  377. 
search,  for,  392. 
sequestration,  for  writ  of,  389. 
setting  down  case,  for,  380,  381,  382,  383. 

special  case,  for,  382,  581. 

indorsement  on,  582. 
venditioni  exponas,  for  writ  of,  385. 
PkesojVek.     See  Arrest  for  Debt — Habeas  Corpus. 
Privilege.     See   Production   of   Documents — Statement   of   De- 
fence. 

Prtvt  Council.    See  Appeal. 
Procedendo. 

writ  of,  1282,  1593. 
Proceedings. 

amendment  of,  notice  of  motion  for,  472. 
Prodiction  of  Documents. 

affidavit  on.  504,  506,  507,  508,  509,  510,  511. 
by  officer  of  corporation,  505. 

claiming  privilege,  507,  508,  509,  510,  511,  512.  513,  514, 

515. 
mortgagee,  by,  515. 
better,  affidavit  in  support  of  motion  for,  518. 
F— 66 
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Peodtjction  of  Documents — Continued. 

cestui  que  vie,  of,  notice  of  motion  for,  1405,  1407. 

affidavit  for,  1406,  1408. 
compelling,  notice  of  motion,  520. 
committal  for  default  in,  notice  of  motion  for,  525. 

order  for,  526. 
defence,  striking  out  for  default  of,  notice  of  motion  for,  524. 
delivery  out  of  documents  produced,  notice  of  motion  for,  523. 
dismissal  of  action  for  default  in,  notice  of  motion  for,  523. 
inspection  of  documents  produced,  notice  of,  517,  528. 

notice  of  motion  for,  529. 

order  for,  530. 
notice  of,  516. 

notice  of  motion  to  compel,  520. 
notice  requiring,  when  referred  to  in  pleadings,  527. 
order  for,  503. 

better  affidavit  on,  579. 
privilege,  affidavit  as  to,  507,  508.  509,  510,  511,  512,  513.  514, 

515. 
receipt  for  deposited  documents,  522. 
referred  to  in  pleadings,  notice  requiring,  527. 
Peohibition. 

notice  of  motion  for,  to  a  Division  Court,  1277. 

affidaAut  in  support,  1278. 
order,  1279. 
PuBCHASEB.    See  Abstbact  of  Title — Sale — Statement  of  Claim. 
agreement  of,  1472. 
purchase  money,  order  for  payment  of,  646. 

Qui  Tam  Action.     See  Penal  Action — Penalty. 

statement  of  claim  in,  321. 
Quieting  Titles. 

abstract  of  title.  Registrar's,  1432. 
advertisement    (under  s.  14),  1439. 

direction  for  publication,  1440. 
affidavit  to  dispense  with,  1441. 
affidavit  of  petitioner,  1433. 

as  to  possession,  1438. 
certificate  of  counsel,  1434. 
heirship,  1452.     ~ 
Registrar  of  deeds,   1432. 
Sheriff  as   to  executions,    1437. 
Treasurer  as  to  taxes,  1436. 
title,  1449. 

(equitable).  14.50. 
(mortgagee  in  fee) ,  1451. 
(personal  representative),  1452. 
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QuiETiXG  Titles — Continued. 

claim,  by  adverse  claimant,  1446. 

afladavit  verifying,  1447. 
consent  of,  person  having  adverse  claim,  1442. 
costs,  bill  of,  for,  1453a. 
deed  of  court   (under  ss.  31,  32),  1453. 
heirship,  certificate  of,   1452. 
notice  to  adverse  claimant,  1445. 
objection  to  title,  1448. 
petition  for,  1430. 

certificate  of.     See  supra,  Certificate, 
possession,  aSidavit  proving,  1438. 
Registrar's  certificate  for,  1432. 
requisitions  on  title,  1448. 
schedule  of  documents  produced,  1435. 
title,  analysis  of,  by   referee,   1443,   1444. 

certificate  of.      See  supra,  certificate.  ' 
Quo  Warranto.     See  Controverted  Municipal  Elections. 
Railway. 

affidavit  to  obtain   immediate  possession,   1529. 

agreement  for  conveyance  to,  1538. 

arbitrator,  sale,  appointment  of,  by  judge,  1534. 

appointment  of,  notice  of  motion  for,  1532. 

award  of,  1537. 

oath  of,   1536. 

third,   appointment  of,  by   judge,   1535. 
award  of  arbitrator,  1537. 
certificate  of  P.  L.  surveyor,   1527. 
compensation,  award  of,  1537. 
direction  for  payment  into  court,  532. 
expropriation,  by,  notice  of,  1526. 
filing  plans  and  book  of  reference,  notice  of,   1525. 
negligence  of,  action  against,  for.     See  Statement  of  Claim. 
notice,  for  immediate  possession,  1528. 
notice  of  filing  plans  and  book  of  reference  by,  1525. 

to  land  owner  by,  1526. 
payment  into  court  of  purchase  money,  direction  for,  532. 
possession,  immediate,  affidavit  for,  1529. 

notice  requiring,  1528. 

warrant  for,   1530. 

order  for  delivery  of,   1531. 
sale  of  land  to,  agreement  for,  1538. 
Receiver. 

accounts   of.    1310 

affidavit  verifying,  1309. 

notice  of  motion  by  surety  for  leave  to  attend  passing 

of,  1316. 
Master's  report  on,  1317. 
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Receiver — Continued. 

action,  notice  of  motion  for  leave  to  bring,  1305. 
affidavit   of  value  of  property,   1295. 

fitness  of,  1296. 
appointment  of,  998,  1299. 

vi'arrant  for,  1293. 

counter  proposal  for,  1294. 
attornment  to,  notice  to  tenant  for,  1300. 

by   tenant,    1301. 

notice  of  motion  to  compel,   1302,  1303. 
balances,  notice  of  motion  for  payment  of,  by,  1311. 
bond  of,  1297. 

justification   of  sureties,   afiidavit  of,   1298. 
claim  for,   in  pleading,  1285, 

indorsement  of  writ  for,  1284. 
counter  proposal,  for  appointment,  1294. 
discharge  of.   petition  for,   1313. 

notice  of  motion  for,   1314. 
distress,  notice  of  motion  for  leave  to  levy,  1304. 
equitable  execution,  notice  of  motion  for,  by  way  of,  1137. 
management  of  property,  notice  of  motion  as  to,  1308. 
notice  of  motion  for  appointment  of,  1286,  1287. 
order  for  appointment  of,   1288. 

interim,  by  way  of  equitable  execution,,  1289. 
notice  of  motion  to  continue,  1290. 

continuing,  1291. 
party  proposing  himself  as,  notice  of  motion  for,  1292. 
payment  by  defendant  to,  notice  of  motion  for,  1306. 
payment   into  court  by,  notice  of  motion  for,   1311. 
petition  for  discharge  of,  1313. 

recognizance  of,  notice  of  motion  to  enforce,  1312. 
security  by,  notice  of  motion  for,  1315. 
statement  of  claim  for.  323. 

surety,  notice  of  motion  by,  for  leave  to.attend  passing  accounts, 

1316. 
tenant,  notice  to,  to  attorn  to,  1300. 

notice  of  motion  to  compel  attornment  of,  1302,  1303. 
for  leave  to  distrain,  1304. 
timber,  for  leave  to  cut  and  sell,  notice  of  motion  for,  1.307. 
Recognizance.    See  Bail — Controverted  Municipal  Elections. 
affidavit  of  execution  of,   1587. 

justification  by  surety,  1588. 
quashing  by-law,  for,  1575. 

conviction  for,  1587. 
sueing  on,  notice  of  motion  for,  1312. 

Record.     See  Evidence, 
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Rectification  of  Instruments. 
statement   of  claim,   for,  322. 

Redemption.      See    Master — Mortgage    Action  —  Statement    of 
Claim. 
judgment  for,  875,  876. 

Referee. 

trial  before,  notice  of  motion  for.  788. 

Relator.    See  Controverted  Municipal  Elections. 
consent  of.  to  act,  18. 
retainer  by,  3,  4. 
solicitor's  certificate  of  fitness  of,  19. 

Replevin. 

aflidavit  for,   1225. 
bond,  1227. 

assignment  of,  1227. 
.   judgment  in,   interlocutory,   1229. 
for  defendant  in,  888. 

return  of  goods,  1230. 
order  of,   1226. 

retorno  haiendo,  writ  of,   1231. 
withernam,  order  of,  1228. 

Reply. 

defence    to   counterclaim,    128. 

general  form,   126. 

landlord,  of,  in  action  for  possession,  270. 

to  defence  of  accord  and  satisfaction,  305. 

insanity,  245. 

misrepresentation,  305. 

self  defence,  145. 

want  of  consideration  for  bill.   154. 

Report.     See  Master. 

abortive  sale,  on,  1013. 

amendment  of,  notice  of  motion  for,  471. 

partnership  action,   in,  995. 

sale  on,   1013. 

Retainer. 

attestation  of,  7. 
to  sue,  1,  3,  4,  5,  6. 
defend,  1. 

Return.     See  Sheriff. 

Revivor.    See  Transmission  of  Interest. 
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Sale.      See    Abstract   of   Title — AccotrisrTANT — Assignment    for 

Creditors —  Devolution  of  Estates  Act — Infant  — 

Judgment — Mechanics'  Lien  —  Mortgage  Actions — 

Notice  of  Motion — Order — Partition  or  Sale. 
abortive,  report  on,  1013. 
abstract  of  title,  1015. 

demand  of,  1014. 
advertisement  for,  998. 

afl5davit  of  publication  of,  1011. 

description  of  property  in,  affidavit  as  to,  1000. 

directions  as  to  publication  ofj  999. 

mode    of   lotting,    aflSdavit    as    to,    1001. 
auctioneer,  affidavit  as  to  fitness  of,  1002. 

affidavit  of,  as  to  result,  1010. 

directions  to,  as  to  conduct  of,  1006. 
bid,   leave  to,  notice  of  motion  for,  644,  1005. 

reserved,    affidavit   to    fix,    1003. 
note  of,    1007. 
■   bidding  paper,  1008. 
biddings,  opening,  notice  of  motion  for,  652. 
conditions  of,   (standing),  1005. 
consent  to,    by   dowress,   997. 

incumbrancer,  of,  997.  , 

contract  of  purchaser  at,  1009. 

affidavit  of  execution  of,  1012. 

notice  of  motion  to  enforce,  645. 
deficiency  on  resale,  notice  of  motion  for  payment  of,  647. 
infant's  estate  of.     See  Infant. 
leave  to  bid,  at,  notice  of  motion  for,  1005. 
lotting,  affidavit  as  to  mode  of,  1001. 
possession,  demand  of,  661. 

affidavit  of  service  of,  662. 

delivery  of,  notice  requiring,   659. 
notice  of  time  for,  060. 
notice  of  motion  for,  663. 
posters,  affidavit  of  posting,   1011. 
purchase  money,  certificate  of  payment  of,  668. 

dispensing  with  payment  of,  into  court,  notice  of  motion, 

for,  655. 

notice  of  motion  to  compel  payment  of,  645. 

order  for  payment  of,  646. 

receipt  for,  056,  657. 

affidavit  verifying,  658. 
purchaser,  notice  of  motion  to  discharge,  048,  649. 

compensation  to,   notice  of  motion  for,   654. 

notice  of  motion  to  substitute,  650. 
affidavit  in  support,  651,  652. 
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Sale — Continued. 
report  on,  1013. 

abortive,   1013. 
re-sale,  notice  of  motion  for,  653. 
reserved  bid,  affidavit   to   fix,   1003. 

note  of,  1007. 

valuation  for,   1004. 
vesting  order,  on  notice  of  motion  for,  667. 
Scotch  Oath. 

covenanter,  by,  714,  719. 
ordinary,   713. 
Search. 

prwcipe  for,   392.  « 

Security.    See  Receiver. 

Security  for  Costs.     See  Transmission  of  Interest. 
affidavit  for  increased,   1612. 

discharge  of  order,  for,  1620. 
bond,  for,  1613. 

affidavit  of  justification  of  surety,  1615. 

notice  of  deposit  of,  1614. 
demand  of,  1607. 
notice  of   motion  for,    1608,    1609,    1610,    1611. 

to  discharge  order  for,  1618,  1619. 
order  for,  on  prwcipe,  1606. 
payment  into  court  as,  notice  of,  1616. 

notice  of  motion  for  leave  to  make,  1617. 
Seduction. 

statement  of  claim,  for,  337. 
Sequestration. 

account  by  sequestrator,  notice  of  motion  for,  1102. 
attornment   to   sequestrator,    1099. 

notice  of  motion  to  compel,  1100. 

affidavit   for,    1101. 
dissolving  notice  of  motion  for,  1105. 
examination  pro  interesse  suo,  notice  of  motioUj^  for.  1103. 
notice  to  tenants  to  attorn  to  sequestrator,  1098. 
notice  of  motion  for,  1096. 
writ  of,  1097. 
Service.    See  Judgment — Order. 
acceptance  of,    by    solicitor,    71. 
affidavit  of  service  of  writ,  67. 

on  firm,  72,  73. 

substituted,  935. 
dispensing,  order  for  in  Master's  office,  932. 
letter  for  acknowledgment,  of,  934. 
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Sebvice — Continued. 

out  of  jurisdiction,  ou  foreigner,  affidavit  of,  86,  87. 

order  for,  85. 
substitutional,  order  for,  75,  77,  78. 

affidavit  for,  76, 
substituted,  order  for,  in  Master's  office,  932. 
Service  Out  of  Jurisdiction. 

affidavit  of,  on  foreign  subject,  86,  87. 
order  for,  85. 
Settled  Estate. 

order  for  sale  or  mortgage,  &c.,  1429. 
petition  to  sell  or  mortgage,  1424. 
assent   to,   1427. 
dissent  to,  1427. 
notice  to  be  indorsed,  1424.  ' 

notice    of,   to    respondents,    1426. 

be  advertised,  1428. 
title  of,  1423. 
Settlement.     See  Infant. 
Setting  Down. 

prwci2)e  for.  380,   381,  382,   383. 
Shareholder. 

calls  on  shares.     See  Statement  of  Claim. 
Shakes. 

calls  on,  statement  of  claim    for,  338. 
non-acceptance,  statement  of  claim  for,  340. 
price  of,  statement  of  claim    for,  339. 
see  Statement  of  Claim. 
Sheriff.     See  Execution — Interpleader. 

admission  of  claim  of  claimant  of  goods  seized,  notice  of,  1078. 
attachment,  against,  order  for,   1199. 

discharge  of,  notice  of  motion,  for,  1200. 
affidavit  in  support,  1201. 
order  for,  1202. 
setting  aside,  affidavit  for,  1203,  1204,  1205,  1200,  1207, 

1208. 
bill  of  sale,  by,  1120. 
bond  to,  on  arrest  for  debt,  1184. 
by  claimant,  1074. 

for  indemnity  to,  on  selling  under  fi.  fa.,   1075. 
bringing  in  body,  order  for,  1197. 

ai^davit  of   service   of,    1198. 
attachment  for  disobeying,  order  for,  1199. 
cepi  corpus,  return  of,  1196. 
claim  to  goods  seized  by,   notice  of,    1077. 
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Sheriff — Continued. 

delivery  on  habeas  corpus,  return  of,  1196. 
demand  for  return  of  writ  by,  1114. 
discharge  of,  notice  of  motion  for,  1200. 
affidavit  for,  1201. 
order  for,  1202. 
false  return   by,   statement  of  claim   for,  341. 
languidus,  return  of,  1196. 

levy  by,  notice  of,  under  Creditors  Relief  Act,  1079. 
not  levying,  statement  of  claim,  for,  341. 
renewal  of  writ,  notice  of,  to.  1080. 
rescue,   return  of,   1196. 
return  of,  to  attachment,  1109. 

ca.  sa.,  1093,  1094,  1095. 
fi.   fa.,   1116. 
order  for  arrest,  1196. 
attachment  for  not  making,  affidavit  for,  1117. 
order  for,  1118. 
writ  of,  1119. 
certificate  in  lieu  of,  1113. 
demand  of,  1114. 
order  for,  1115. 
supersedeas,  return  of,  1196. 
surrender   to,  1209. 

notice  of,  1210. 

affidavit  of  service,  of,  1211. 
trespass  by,  statement  of  claim  for,  342. 
Ship  Owner. 

Merchant  Shipping  Act.  limitation  of  liability,  under.     See  State- 
ment OF  Claim. 

SiANDER.     See  Statement  of  Claim — Statement  of  Defence. 
apology,  notice  of  intention  to  give  in  evidence,  463. 
damages,  mitigation  of,  notice  of  intention  to  give  evidence  in,  462. 
Soucitor.     See  Solicitor  and  Client. 
acceptance  of  service  of  writ  by,  71. 
appointment   of,   notice  of,   12,   13. 
authority   to  act  for   next   friend,   5,   6. 
authority  to  sue,  1,  3,  4,  5,  6. 

defend,  2. 

use  relator's  name,  3,  4. 
certificate  of,  as  to  fitness  of  relator,   19. 
changing,   prwcipe  for   order  for,   8. 
compromising  suit  without  authority,  statement  of  claim  for,  344, 

defence  to,  351. 
costs,   statement  of  claim   for,   345. 
defence  by,  in  action  for  improperly  compromising  suit,  351. 
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Solicitor — Continued. 

defence  to  action  by,  on  bill  of  costs,  346,  347,  348,  349,  350, 
demand  whether  writ  issued  by,  91. 
negligence  by,  statement  of  claim  for,  344. 
notice  of  appointment   of   new,   12. 
order  changing,  11. 

to  disclose  plaintiff's  address,  98. 
reply  thereto,  99. 
motion  against  to  declare  plaintiff's  address,  97. 
petition  to  strike  off  roll,  14. 

aflSdavit  in  support,  15. 
reply  of,  to  demand,  as  to  authority  of,  94,  95. 
retainer  of,  1.  3,  4,  5,  6. 
striking  off  roll,  petition  for,  14. 
Solicitor  and  Client.     See  Solicitor. 

delivery  of  bill,  notice  of  motion  for,  1631. 

notice  of  motion  to  enlarge  time  for,  1635. 
order  for,  1629. 
taxation  of  bill,  prwcipe  for  order  for,  1625,  1628. 
notice  of  motion  for,  1631. 
after  a  year,  1633. 
after  payment,  1634. 
third  party,   by,  1632. 
order  for   (client's  application),  1626,  1630. 
(solicitor's   application),    1627. 
Special  Case. 
form  of,  579. 

indorsement  on,  582. 
notice  of  motion  for  leave  to  set  down,  583. 
notice  of  setting  down,  580,  584. 
prwcipe  to  set  down,  382,  581. 

stated  by  arbitrator,  notice  of  motion  to  set  down,  1480. 
Special  Examinei:. 

appointment  of,  to  take  evidence,  notice  of  motion,  723,  729. 

abroad,  notice  of  motion,  for,  724. 
depositions  before,  727,  728. 
examination   of  witnesses  before,  order  for,  725. 
witness  refusing  to  produce  before,  notice  of  motion  against,  726. 
Specific  Performance.     See  Statement  of  Ciaim. 
judgment  for,  889,  890,  891,  892.  893. 
rescinding  contract,  affidavit  for,  606. 

order  for,  608. 
vendor,  affidavit  by,  of  non-payment,  606. 
Statement  of  Claim. 

accident,  death  by,  for,  307. 
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Statement  of  Claim — Continued. 
account,  for,  129,  131,  139. 

stated,  for,  129,  130. 
administration  of  estate  of  deceased  mortgagor,  298. 
administrator,  description   of,   in,   217. 
agent,  account  by,  for,  131,  139. 

against  principal,  134,  135,  136,  138. 
agreement,  enforcing,  for,  141. 
alimony,  for,   142. 

amendment  of,  to  meet  defence  of  infancy,  148. 
assault,  for,  143. 

assignee  for  creditors,  against,   1469. 
bill  of  exchange,  drawer  v.  acceptor,  147,  148. 

and  consideration,   149. 

indorsee  v.  acceptor,  150,  152. 

indorsee  v.  drawer  and  acceptor,  151. 

payee  v.  drawer,  151. 
bond,  on,  171. 

breach  of  promise  of  marriage,  for,  284,  285. 
building  contract,  on,  172. 
by-law,  to  set  aside,  173. 
calls  or  shares,  for,  182,  183,  338. 
carrier  against,  for  injury  to  goods,  176,  177,  179,  181. 

conversion  of  goods,  176,  177. 

loss  of  goods,  176,  177. 
cheque,  payee  v.  drawer,  155. 

crossed,  holder  v.  drawer,  156. 
company,  for  calls.  182,  183,  338. 

by  creditors  of,  against  shareholders,  185. 

to  set  aside  fraudulent  agreement  with  prompter.  229. 
contract  to  deliver  machine,  breach  of,  for,  333. 
copyright,  for  infringement  of,  186,  187. 
covenant,  breach  of,"  by  tenant,  for,  271,  273. 
creditors  v.  shareholders  of  company,  185. 
criminal  conversation,  for,  239. 
damages,  for,  injury  to  goods  by  carrier,  176,  177,  179. 

conversion  of  cioods  by  carrier,  176,  177. 

loss  of  goods  by  carrier,  176,  177. 
debt  assigned,  for,  146. 
declaration  of  right,  for,  1340. 
deed,  setting  aside,  for,  223.  224,  225. 

for  fraud,  375. 
defamation,  for,  188,  189,  190,  191. 
detention  of  goods,  for,  209. 
distress,  selling  without  appraisement,  for,  214. 
improvidently,  for,  215. 
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Statement  of  Claim — Continued. 
distress,  wrongful,  for,  211. 

(beasts  of  plough,  for),  21 
(breaking  door),  211. 
(double  value  claimed),  211. 
(excessive),  212. 
(goods  privileged),  211. 
(no  rent  due),  211. 
(second,  for  same  rent),  211. 
(selling  without  notice),  213. 
(tender  of  rent),  211. 
(unlawful  hour,  at),  211. 
double  rent,  for,  275. 
double  value,  for,  274. 
ejectment,  for,  2G<». 
equitable  execution  for,  216. 
executor,  description  of,  in,  217. 
false  imprisonment,  for,  281. 

firm,  against,  for  debt  it  has  undertaken  to  pay.  310. 
foreclosure,  for.  292,  296,  297. 
foreign  judgment,  for  recovery  of.  220. 
fraud,  for  damages  for,  221,  230. 

to  set  aside  judgment  for,  223,  224,  225. 
conveyance,  for,  223.  224,  225. 

by  assignee,  228. 
agreement  with  promoter  of  company,  for,  229. 
fraudulent  misrepresentation  as  to  giving  credit,  for,  230. 
freight,  by  carrier,  for,  174. 
general  form  of,  123. 
guaranty,  claim  on,  for,  231,  232. 
heir,  by  alleged,  claiming  a  receiver,  323. 
husband,  by,  for  damages  for  injury  to  wife,  234. 
criminal  conversation,  239. 
enticing  away  his  wife,  237,  238. 
indemnity,  by  accommodation  acceptor,  158. 
infant,  deed  of,  to  set  aside,  241. 

for  habeas  corpus  against  persons  improperly  detaining 

him,  242. 
infant  plaintiff,  commencement  where,  240. 

custody   of,   for,  242. 
injunction  for,  1253. 

to  restrain  encroachment  on  highway^  246. 
»  diversion   of  watercourse,   372. 

infringement  of  patent,  314,  315. 

trade  mark,  363. 
nuisance,  248. 
obstruction  of  highway,  247. 
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injunction  for,  penning  back  water,  250. 
pollution   of   water,   249. 
trespass.  252,  365. 
waste.  251,  252,  253,  254. 
landlord,  by,  for  recovery  of  land,  268,  271. 
libel,  for,  188,  189,  190. 

livery  stable  keeper,  against,  for  negligence,  308. 
malicious  prosecution,  for,  278,  279. 

arrest,   for,  280. 
marriage,  breach  of  promise  of,  for,  284.  285. 
maintenance,  mortgage  to  secure,  on,  296,  297. 
married  woman  party,  allegation  as  to,  in,  233.  234. 
marriage,  statement  of  in,  233. 
master,  against  for  wrongful  dismissal,  287. 
mechanic's  lien,  to  enforce,  300.  622,  623,  624,  625. 

V.  prior  mortgagee,  300   (p.  192). 
medical  attendance,  for,  319. 

Merchant  Shipping  Act,  to  limit  liability  under,  299. 
mortgage,  for  foreclosui-e  of,  292,  297. 

by  equitable  mortgagee,  295. 

redemption,  for,  293,  294. 
charging  waste,  294. 

sale,  for,  292,  296. 

by  equitable  mortgagee,  295. 
mortgagor,  deceased,  for  administration  of  estate  of,  298. 
negligence,  for  damages,  arising  from,  301,  302,  304,  307,^  308> 
notice  in  lieu  of,  124. 
novation,  of  contract,  for,  310. 

partnership  action,  description  of  parties  in,  309.    •- 
partnership,  to  wind  up,  311,  313. 

account,   for,  311. 

dissolytion  of,  for,  312. 

receiver  of,  for,  313. 
partition  or  sale,  for,  1339. 
patent,  for  infringement  of,  314,  315. 
penalty  under  Election  Act,  for,  317. 

qui  tarn,  321. 
perpetuating  testimony,  for,  318. 
personal   injuries,  for,  301,  302,  304. 

to  wife,  for,  234. 
plan  improperly  registered,   to  cancel,  324. 
policy  of  life   insurance,   255,  256. 

fire   insurance,   261. 
possession  of  land,  by  landlord,  for,  268,  271. 
principal  against  agent,  131,  139. 

charging  fraud,   139. 
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promissory  note,  payee  or  indorsefe^^v^mgJcer  or  indorser,  157. 

purchaser  by, -for  specific  performance,  353,  355,  369. 

qui  tarn  action,  in,  321. 

railway  company,  against,  for  personal  injury,  302,  304. 

by  personal  representative,  807. 
receiver,  for  appointment  of,  323,  12S5. 
recovery  of  land,  for,  266,  268. 
rectification  of  deed,  for,  322. 
redemption,  for,  293. 
registered  plan,  to  remove,  324. 
rent,  for,  271,  272. 
replevin,  for,  326. 
sale  of  goods,  on  contract,  for,  327. 

by  sample,  328. 
sale  of  mortgaged  premises,  for,  292,  296,  297,  298. 
seduction,  for,  337. 

servant,  wrongful  dismissal  of,  for,  287. 
shares,   for  calls  on,   182,   183,  338. 

price  of,  339. 

and  damages  for  non-acceptance,  340. 
sheriff,  against,  for  not  levying,  341. 

false  return,  341. 

trespass,  342. 
slander  of  wife,  191. 

plaintiff,  207,  208. 
solicitor,  for  negligence  by,  344. 

compromising   suit   without   authority.   344. 
specific  performance  of  contract,  for,  352,  355. 

executors,  by,  354. 

parol  contract  partly  performed,  353. 

(railway  stock),  357. 

(title  accepted),  356. 
stock  broker  against,  by  prin'cipal,  360,  361. 
stock  broker  against  principal,  358. 
storage  for,  by  warehouseman,  370. 
support  of  land,  for  depriving  adjoining  house  of.  362. 
trade  mark,  for  infringement  of,  363. 
trespass  for,  365. 

undue  influence,   to  set  aside  will,   for,  375. 
use  and  occupation  of  land,  for,  267. 
vendor,   by,   for  specific    performance,   356,   357. 
wages,  for,  286. 

warehouseman,  for  storage,  370.  , 

warranty,  breach  of,  for,   335,  371. 
watercourse,  to  restrain  diversion  of,  372. 
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Statement  of  Claim — Continued. 

wife,  personal  injuries  to,  for,  234,  235. 
enticing  away,  for,  237,  238. 
tort,  of,  against  husband  and  wife,  for,  230. 
will,  construction  of,   for,   378,  374. 

to  establish,  375. 
wrongful  dismissal,  for,  287. 
.Statement  of  Defence. 
account  settled,  133. 
account  not  settled  as  claimed,  132. 
agent  denial  of  fraud,  140. 
assault  in  self  defence,   144. 
apology,  199,  200. 

bills  and  notes,  to  actions  on.  158a-169. 
accommodation,  153,  160. 
alteration,   165. 
failure  of  consideration,    162. 
fraud,  163. 

illegal  consideration,  166. 
infancy,  164. 
loss  of  bill,  169. 
misrepresentation,  161. 
plaintiff  not  the  holder,  159. 
statute    of    limitations,    167. 
surety,  discharged,  168. 
breach  of  warranty,  in  action  for,  336. 
consideration,  want  of,   for  bill  of  exchange,  153. 
failure  of,  162. 
illegal,   166. 
counterclaim,  and,  127. 

in   ejectment  by   landlord,  269. 
denial  of  agreement,  141. 

breach  of  agreement.   141. 
deed,  141. 

libel,  192,  193,  194. 
detention  of  goods,  to  claim  for,  210. 
ejectment    By    landlord,    to,    269. 
fair  comment,  198. 

report,   196,  197,  202. 
fire  policy,  to  claim  on,  262. 

misrepresentation,  263. 
non-performance  of,  conditions,  264,  265. 
fraud,   in  action  to  set  aside  deed  for,  226,  227. 
general  form  of,  125. 

goods  not  up  to  sample,  in  action  for,  329, 
infancy,  of,  243. 
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injunction,  claim   for,   in,   125^        /" 
insanity,  of,  2-44. 
justification,  204,  205,  206. 
libel,  in  actions  of,  192-197. 

apology,   199,   200. 

denial  of,  192. 

innuendo,  192. 
publication,   192. 
application  to  plaintiff,  193. 
plaintiff's  business,  194. 

fair  report,  196,  197,  203. 
comment,  198. 

justification,  204,  205,  206. 

payment  into  court,  201. 

privilege,  195,  203. 
life  policy,  in  action  on,  257,  258. 

fraud,   259. 

suicide,  260. 
master  and  servant,  in  actions  between,  288,  289,  290,  291. 
medical  attendance,  to  action  for,  320. 

counterclaim,  in  action  for,  320. 
negligence,  320. 

to  claim  for,  304,  305. 
non-delivery  of  goods,  332. 
non-performance  of  contract  by  agent,  137. 
payment,  329. 

into  court,  201,  316. 
privilege,  195,  203. 
receiver,  claim  for,  in,  1285. 
release,  325. 

solicitor,  by,  in  action  for  improperly  compromising  suit,  351. 
stock  broker  against  principal,  in  action  by,  359. 
trademark,  in  action  for  infringement  of,  364. 
trespass,  in  action  for,  366. 
trustees,  submission   to  direction  of  court,  368. 
warranty,  breach  of,  330,  331. 

counterclaim  for  damages,  331. 
for  price,  334. 
wrongful  dismissal,  in  action  for,  288,  289,  290.  291. 
State  of  Oaltse. 

certificate  of,  praecipe  for,  396. 
Staying  Proceedings.     See  Notice  of  Motion. 

arbitration,  in  case  of,  notice  of  motion  for,  1474. 

default  of  reviving  action,  for,  notice  of  motion  for,  487,  488,  489. 
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Stock  Bbokeb. 

action  against  principal.     See  Statement  of  Claim, 

Stop  Obdeb. 

fund  in  court,  as  to,  542. 

petition  for,  543,  549. 

aflBdavit  in  support,  546,  550. 
Stbiking  Off  Roll. 
petition  for,  14,  16. 

aflSdavit  in  support,  15. 
Style  of  Cause. 

Attorney-General,  plaintiff,  27. 

with  relator,  28,  29. 
class  action,  30. 
committee  of  lunatic,  32. 
arm,  34. 
full,   24. 
next  friend,  31. 
partnership,  34. 
plaintiff,  class  action,  30. 
by  next  friend,  31. 
committee,  32. 
qui  tarn,  33. 
short,  26. 
shortened,  25. 
Spbp(ena. 

ad  test.,  694,  696. 
assizes,   for,   696,   697. 
duces  tecum,  695,  697. 
general  form  of,  694. 

habeas  corpus  ad  test.,  notice  of  motion  for,  703. 
affidavit  for,  704. 
order  for,  705. 
writ  of,  706. 
notice  of  motion  for,  to  Quebec,  698. 

affidavit  on,  699. 
order  for,   to   Quebec,   701. 

production  of  original  record,  for,  notice  on,  684. 
Quebec,  to,  702. 

notice  of  motion  for,  698. 

affidavit,  699. 
order  for  issue  of,  701. 
service  of,  affidavit  proving,  773. 

Succession"  Duty. 

judgment  declaring  Crown   entitled   to,   894. 
F— 67 
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Summary  Conviction. 

certiorari  notice  of  motion  for,  1581. 
affidavit  for,  1582. 
order  for,  1584. 

vacating,  notice  of  motion  for,  1592. 
writ  of,  1585. 
procedendo,  vprit  of,  1593. 

quashing,  notice  of  motion  for  certiorari  for,  1581,  1583. 
motion  paper  for    order  nisi  for,  1589. 
order  nisi  for,  1590. 
order  absolute  for,  1591. 
recognizance  on  motion  to  quash,  1586. 
Summary  Judgment. 

notice  of  motion  for,  420. 
affidavit  for,  419. 
Supersedeas. 

writ  of,  1092. 
Surrogate  Court. 

registrar's   declaration  as  to  moneys  in   court.  541. 

Taxation. 

solicitor  and   client,   between.     See  Solicitou  and  Client. 
Taxing  Officer. 

moderating  costs,  request   to  for,  981. 
Tenant.     See  Landlord  and   Tenant — Receiver — Statement  of 

Claim — Statement  of  Defence. 
Third  Party. 

affidavit  for  leave  to  serve,  476. 

appearance  by,  480. 

costs,  notice  of  motion  by,  for  taxation  of,  1032. 

directions,  notice  of  motion  for,  481. 

judgment  against,  in  default,  482. 
after  trial,  483,  832. 

notice  to,  478. 

order  to  serve,  477. 
Time. 

enlarging,  limited  by  judgment,  notice  of  motion  for,  1052,  1053. 
Title.     See  Abstract  of  Title — Qiheting  Title. 
Trademark. 

judgment  restraining  ijifringement  of,  895. 
Transmission  of  Interest. 

assignment  by  plaintiff,  notice  of  motion  to  dismiss  on,  488. 
notice  of  motion  to  stay  proceedings  on,  488. 
notice  of  motion  for  security  of  costs,  on,  488, 
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Transmission  of  Interest — Continued. 

death  of  defendant,  notice  of  motion  to  dismiss,  on,  487. 
death  of  sole  plaintiff,  notice  of  motion  to  dismiss  on,  488,  489. 
one  of  several  plaintiffs,  notice  of  motion  to  dismiss  on, 

490. 
dismiss,   notice   of   motion   to.   by   defendant   against  assignee   of 

sole  plaintiff,  48S. 
by  representative  of  deceased  defendant,  487. 
order  to  continue  proceedings,  on,  485. 

indorsement  on,  486. 
prwcipe  for  order  to  continue  proceedings,  on,   484. 
representatives   of   deceased   defendant,  notice   of   motion   by,    to 
dismiss,  unless  continued  against  them,  487. 
security  for  costs,  notice  of  motion  for,  on  assignment  by  plain- 
tiff, 488. 
staying  proceedings,   on,  notice  of  motion   for,   488. 
Trespass.     See  Judgment — Statement  of  Claim — Statement  of 

Defence. 
Trial.     See  Controverted  Elections  Act,  Ontario. 
certificate  of   result   of,  795. 
changing  place  of,  notice  of  motion  for,  778. 
affidavit  in  support,  779,  780. 
order  for,  781. 
entry  for,  praecipe  for,  381. 
exhibits  at,  marking  of,  793. 

list  of,   794. 
jury,  by,  notice  foi-,  7M. 
notice  of,  789. 

for  Toronto  non-jury  sittings.  790. 
postponing,  notice  of  motion  for.  782. 

affidavit  in  support,  783. 
referee,   before,   notice  of  motion  for,   788. 
venue,  changing,  notice  of  motion  for,  778. 
affidavit  in  support.  779,  780. 
order  for,  781. 
view,  affidavit  for,  791. 
order  for,  792. 
Trustee.     See  Mortgagee — Statement  of  Defence. 
action,  compromising,  notice  of  motion  for,  1.389. 
action  by,  notice  of  motion  for  leave  to  bring,  1384. 

against,  notice  of  motion  for  leave  to  defend,  1385,  1.38(5. 
advice,  petition  to  court  for,   1402. 

business  of  testator,  notice  of  motion  for  leave  to  carry  on,  1387. 
cestui  que  vie  production  of,  notice  of  motion  for,  1405,  1407. 

affidavit  for,   1400,   1408. 
compromise  of  claim,  notice  of  motion  for,   1389. 
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Trustee — Von  tinned. 

consent  to  act  as,  1395. 

affidavit  verifying,  139G. 
debts,  notice  of  motion  for  leave  to  pay,  1388. 
deceased,  petition  to  appoint,  person  to  convey  in  place  of,  1408. 
lease,  notice  of  motion  for  leave  to  grant,  1392. 

affidavit  in  support,   1393. 
new,  affidavit  for,  appointment  of,  1394. 

appointment  of,  petition  for,  1404. 
payment  of  fund  into  court  by,  affidavit  for,  1397,  1398. 

order  for,  1400. 

notice  of,  1401. 
petition  by,  for  advice,  1402. 

counsel's  certificate  on,  1402. 
renewal  of  lease,  notice  of  motion  for  leave  to  take,  1391. 
vesting  order  under  Trustee  Relief  Act,  petition  for,  by,  1404. 
Trustee  Relief  Act. 

payment  into  court  under,  affidavit  of  trustee  for,  1400. 

affidavit  of  mortgagee  for,  1399. 

order  for,  1400. 

notice  of,  1401. 
vesting  order  under,  petition  for,  1404, 

Venditioni  Exponas. 

prwcipe  for,  385. 
Vendor    and    Purchaser.     See  Abstract  of    Title  —  Notice  of 
Motion  —  Specific    Performance  —  Statement    of 
Claim. 
Vendors  and  Purchasers  Act. 

notice  of  motion  under,  1454. 
Venire  Facias. 

sheriff's  appointment    to  strike  jury,  under,  780. 

notice  of,  787. 
special  jury,  writ  of,  for,  785. 
Venue. 

changing,  notice  of  motion  for,  778. 
affidavit  in  support,  779,  780. 
order  for,  781. 
Vesting  Order. 

certificate  of,  for  registration,  670. 

form  of,  669. 

notice  of  motion  for,  667. 

Accountant's  certificate,  for,  608. 
Trustee  Relief  Act,  under,  petition  for,  1404. 


INDEX  1061 

View. 

affidavit  for,  791. 

Wages. 

action  for.     See  Statement  of  Claim. 

Warehouseman. 

storage,  action  for.    See  Statement  of  Claim. 

Warrant.     See  Bail — Distress. 

arrest  of  defaulting  witness,  for,  708. 

bench,  708. 
Warranty.     See  Statement  of  Claim. 

Waste. 

restraining.    See  Statement  of  Claim. 

Watercourse. 

diversion  of.    See  Statement  of  Claim. 

Will.  See  Evidence. 

construction  of.     See  Statement  of  Claim. 
establishing.     See  Statement  of  Claim. 
judgment  establishing,  896,  898. 

declaring  construction,  899. 

Winding  up. 

account,  final,  notice  of  passing,  1503. 

advertisement  of  meeting  of  creditors  or  contributories,  1507. 

for  creditors,  936. 
affidavit  for,  1488. 

of  list  of  contributories,  1510. 
bond  of  liquidator,  1499. 
call,  affidavit  of  liquidator  as  to  necessity  of,  1516. 

order   authorizing,   1517. 
chairman  of  meeting  of  creditors,  appointment  of,  1508. 

report  of,  of  result  of  meeting.  1509. 
compromise,  affidavit  of  liquidator,   as   to,   1500. 

order  confirming,   1501,  1502. 
contributories,  list  of,  1511. 

affidavit  for,  1510. 

Master's  report  on,  1513. 

meeting  of,  notice  of,  1507. 

order  refusing  application  to  put  person  on  list  of,  1514. 
striking  out  name  from  list  of,  1515. 

summons    to,    to   shew   cause   why   they   should   not    be 

settled  on  list,  1512. 
creditors,  affidavit  proving  claim  of,  939-947. 

meeting  of,  notice  of,  1507. 

notice  to,  to  send  in  claims,  1498. 
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Winding  Up — Continued. 

leave  to  proceed  with  distress,  notice  of  motion  for,  1500. 

action,  notice  of  motion  for,  1506. 
liquidator,  bond  of,   1499. 

borrowing  money,   order  for,   1494. 

calling  meeting  of  creditors,  order  for.  1497. 
contributories,  order  for,  1497. 

carrying  on  business,   order  for,   1493. 

discharge  of,  order  for,  1504. 

final  account  of.  notice  of  passing,  1503. 

order  appointing,  in  place  of  one  deceased,  1505. 

provisional,  order  appointing,   1490.   1491,   1492. 
discharge  of,  order  for,  1495. 
list  of  contributories.  1511.     See  contributories,  supra. 
Master's  report  on  list  of  contributories,    1513. 
meeting  of  creditors,   notice   of,    1507. 

contributories,  notice  of,  1507. 

chairman  of,  appointment  of,  1508. 

report  of  result  of,  1509. 
order  for,  1489. 

appointing  provisional  liquidator,   1490. 
petition  for,  1484,  1485. 

indorsement  on,  1487. 

notice  of  presentation  of,   1480. 
report   of  result  of  meeting,   1509. 

Witness.     See  Controverted  Elections  Act,  Ontario — Examina- 
tion DE  bene  esse. 
committal  of,  notice  of  motion  for,  709,  711. 
compelling  attendance  of,  notice  of  motion  for,  709,  711. 

afl5davit  in  support,  710. 
defaulting,  warrant  for  arrest  of,  708. 

notice  of  motion  to  compel  attendance  of,  709,  711. 
demurrer  of,  742. 

examination   of.    before   .special    examiner,    notice   of   motion    for, 

723,  724.  729. 

affidavit  for,  730. 

before   trial,   order   for,   725. 
notice  of  motion  to  compel  attendance  of,  709,  711. 
refusing  to  obey  subpa>na,  notice  of  motion   against,  for.  709. 

affidavit  in  support,  710. 

produce  on  examination,  notice  of  motion  against.  726. 

Writ.      See   Attachment — Certiorari— Execution — Habeas    Cor- 
pus— 'Order — Spbpcena — Writ  of  Summons. 
amendment  of.  notice  of  motion   for.   472. 
certiorari.     See  Order. 
execution.     See  Execution. 
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Wkit — Continued. 

procedendo,    1282,   1593. 
prohibition.     See  Order. 
replevin.     See  Order. 
rctorno  habendo,  1231. 
subpu>na.     See  Subpoena. 
summons.    See  Writ  of  Summons. 
withernam.     See  Order. 
Writ  of  Summons.     See  Indorsement — Service. 
address  of  plaintiff  in,  35  note  (a), 
amendment  of,  praecipe  for,  376. 
general  form,   35. 

discharging  order  allowing  service  of,  out  of  jurisdiction,  notice 

of  motion  for,  89. 

affidavit  in  support,  90. 
indoi'sements  on.     See  Indorsement. 
notice  of,  for  service  out  of  jurisdiction,  37. 

affidavit  for  leave  to  serve,  84. 

affidavit  proving  service  of,  87. 

order  for  service  of,  85. 
receiver,  claim  for,   on,   1284. 
renewal,   of,    affidavit   for,    67. 

order  for,  68. 

prwcipe  for,  69,  377. 
service  out  of  jurisdiction,  for,  36. 

affidavit  for,  84. 
proving,  86. 

order  for,  85. 
setting  aside,  notice  of  motion  for,  88. 
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